
THE REVIEW
OE POLITICS

Special Issue
on

Public Law

University of Notre Dame
Summer 1992

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
34

67
05

00
01

81
80

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0034670500018180


THE REVIEW OF
POLITICS
Acting Editor (1991-92)

WALTER NICGORSKI

Editor
DONALD P. KOMMERS

Managing Editor
DEXXIS WM MORAX

Booh Review Editor
SHAROX L. O'BRIEN

Associate Editors
Philip Gleason Alasdair Maclntyre
E. A. Goerner Thomas Werge

Former Editors
Waldemar Gurian Thomas Stritch
M. A. Fitzsimons Frederick J. Crosson

Editorial Advisory Board
Henry J. Abraham Theodore J. Lowi
University of Virginia Cornell University

Charles W. Anderson Harvey C. Mansfield
University of Harvard University

Wisconsin-Madison
Shlomo Avineri Mary Xichols
Hebrew University Fordham University

of Jerusalem A r , e n e S a x o n h o u s e

Robert F. Byrnes university of Michigan
Indiana University
Ernest L. Fortin Kenneth W. Thompson

Boston College University of Virginia
Gerald Garvey Glenn Tinder

Princeton University University of
Arend Lijphart Massachusetts-Boston

university of Catherine Zuckert
California-San Diego Carleton College

Editorial Interns
V. Bradley Lewis, W.J. Thompson

THE REVIEW OF POLITICS, without neglecting the analysis of institutions and techniques, is
primarily interested in the philosophical and historical approach to political realities.

The articles in THE REVIEW OF POLITICS are indexed in the International Index to
Periodicals and the Index of Catholic Periodicals and abstracted in the International Political
Science Abstracts. They are abstracted and indexed in ABC POL. SCI. and HISTORICAL
ABSTRACTS and SOCIAL SCIENCES INDEX.

THE REVIEW OF POLITICS (ISSN 0034-6705) is published quarterly for $25.00 per year in the United States
(Individual, $20.00); foreign $28.00 (Individual, $23.00); single copies, $10.00 (domestic) and $11.00
(foreign) by The University of Notre Dame, P.O. Box B, Notre Dame, IN 46556. Second-class postage
paid at Notre Dame, IN. POSTMASTER: Send address changes to THE REVIEW OF POLITICS, P.O.
Box B, Notre Dame, IN 46556.

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
34

67
05

00
01

81
80

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0034670500018180


THE REVIEW OF POLITICS
Published Quarterly by the University of Notre Dame, Indiana

Vol. 54 Summer 1992 No. 3

SPECIAL ISSUE ON PUBLIC LAW

Editor's Note 343

John B. Taylor
The Supreme Court and Political Eras: A
Perspective on Judicial Power in a Democratic
Polity 345

Gerald N. Rosenberg
Judicial Independence and the Reality of
Political Power 369

Susan R. Burgess, Daniel J. Reagan, and Donald L. Davison
Reclaiming a Democratic Constitutional Politics:
Survey Construction and Public Knowledge 399

Susan Behuniak-Long
Justice Sandra Day O'Connor and the
Power of Maternal Legal Thinking 417

James T. McHugh
What Is the Difference Between a "Person"
and a "Human Being" within the Law? 445

Reviews:
David A. Nordquest CONSTITUTIONALISM,

INSTTTUTIONALISM, AND DEMOCRACY
Review of Harvey C. Mansfield, Jr.'s America's
Constitutional Soul 463

Jonathan Simon: PRAGMATIC JURISPRUDENCE:
POWER WITHOUT GUILT
Review of Richard Posner's The Problems of Jurisprudence 465

Robert Lowry Clinton: RETHINKING THE JUDICIARY
ACT OF 1789
Review of Wilfred J. Ritz's Rewriting the History of the
Judiciary Act of 1789: Exposing Myths, Challenging
Premises, and Using New Evidence 467

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
34

67
05

00
01

81
80

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0034670500018180


Matthew J. Franck: RETHINKING JUDICIAL REVIEW
Review of Sylvia Snowiss's Judicial Review and the Law
of the Constitution 471

David Fellman: THE THINKING MAN'S JOHN MARSHALL
Review of James McClellan's Joseph Story and the
American Constitution 474

Frank Guliuzza: THE ESTABLISHMENT CLAUSE AND
THE QUEST FOR ORIGINALISM
Review of Derek Da vis's Original Intent: Chief Justice
Rehnquist and the Course of American Church/State Relations
Review of Donald L. Drakeman's Church-State Constitutional
Issues: Making Sense of the Establishment Clause 477

G. Alan Tarr: THE LIMITS OF JUDICIAL POWER
Review of Gerald N. Rosenberg's The Hollow Hope:
Can Courts Bring About Social Change? 483

Donald A. Downs: REALISM ABOUT FREE SPEECH
Review of Mark A. Graber's Transforming Free Speech:
The Ambiguous Legacy of Civil Libertarianism 484

Vernon Van Dyke: DEFINING AND REDEFINING THE
NATIONAL COMMUNITY
Review of Kenneth L. Karst's Belonging to America:
Equal Citizenship and the Constitution 486

David M. Kirkharru CONSTITUTIONALISM UNDER FIRE
Review of John E. Finn's Constitutions in Crisis:
Political Violence and the Rule of Law 488

John Finn: AUTONOMY, RIGHTS, AND FEDERALISM IN
BRITAIN AND THE COMMONWEALTH
Review of Leslie Zines's Constitutional Change in the
Commonwealth 491

Donald P. Kommers: NATIONAL SOCIALISM AND THE
RULE OF LAW
Review of Ingo Mulleins Hitler's Justice: The Courts of
the Third Reich 493

Loren E. Lomasky: A PLURAL THEORY OF PROPERTY
Review of Stephen R. Munzer's A Theory of Property 497

INSTRUCTIONS TO CONTRIBUTORS

All manuscripts should be submitted in QUADRUPLICATE to The Review of Politics,
Box B, Notre Dame, IN 46556. If the return of the manuscript is desired, a stamped,
self-addressed envelope should be enclosed. All typewritten material should be
double-spaced, including notes and quotations; photocopies of a good quality are
acceptable. The foviewfollows the Chicago Manual of Style for standards of citation,
punctuation and other editorial considerations. "The normal length of manuscripts
published is 25 -30 pages. Longer manuscripts will be evaluated in light of the limited
printing space available. Since manuscripts are evaluated anonymously they should
not bear the author's name or institutional affiliation. Submissions should be sent
with an ABSTRACT of 100-150 words. All correspondence regarding book reviews
should be sent to Dr. Sharon L. O'Brien at the above address.

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
34

67
05

00
01

81
80

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0034670500018180


Contributors to This Issue

JOHN B. TAYLOR is Professor of Political Science in
Washington College, Maryland. GERALD N. ROSENBERG is
Associate Professor of Political Science in the University of Chi-
cago. SUSAN R. BURGESS is Assistant Professor of Political Sci-
ence in the University of Wisconsin - Milwaukee. DANIEL J.
REAGAN is Assistant Professor of Political Science in Ball State,
Muncie, Indiana. DONALD L. DAVISON is a member of the Po-
litical Science Faculty in Rollins College, Winter Park, Florida.
SUSAN BEHUNIAK-LONG is Associate Professor of Political Sci-
ence in Le Moyne College. JAMES T. McHUGH is Assistant Pro-
fessor of Political Science and Coordinator of the Pre-Law Program
in Roosevelt University.

DAVID A. NORDQUESTis Assistant Professor of Political
Science in Pennsylvania State University, Erie. JONATHAN SIMON
is Assistant Professor of Political Science in the University of
Michigan, Ann Arbor. ROBERT LOWRY CLINTON is Assistant
Professor of Political Science in the Southern University of Illinois,
and currently Fulbright Professor of Law in the University of
Malta. MATTHEW J. FRANCK teaches political science in Radford
University. DAVID FELLMAN is Professor Emeritus of Political
Science in the University of Wisconsin - Madison. FRANK
GULIUZZA is Assistant Professor of Political Science in Weber
State University. G. ALAN TARR, Professor of Political Science in
Rutgers University, Camden, is coauthor of American Constitu-
tional Law (1991). DONALD A. DOWNS, author of Nazis in Skokie,
is Associate Professor of Political Science in the University of
Wisconsin, Madison. VERNON VAN DYKE teaches political sci-
ence in the University of Iowa; he is author of Equality and Public
Policy. DAVID M. KIRKHAM, Captain, USAF, is Assistant Profes-
sor of History in the United States Air Force Academy; he is the
Editor of The World Order in Historical Perspective. JOHN E. FINN is
Assistant Professor of Government in Wesleyan University,
Middletown, Connecticut. DONALD P. KOMMERS is Editor of
The Review; his book review also apperared in: The Law and Politics
Book Review l,no. 8 (1991 ):118-21. LOREN E. LOMASKY, currently
Visiting Professor of Politics in the Australian Defence Force
Academy, teaches philosophy in Bowling Green State University.

Correction: Richard Sigurdson was wrongly identified in the
Spring 1992 issue; he teaches in the University of Victoria, British
Columbia.

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
34

67
05

00
01

81
80

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0034670500018180

