State Constitutions and the Governance Project

The polis was a way of life, and the politeia, or constitution, was the plan for a way of life. The
constitution describes what that life should be like, and the institutions by means of which
will be achieved that way of life.

Donald S. Lutz, The Origins of American Constitutionalism, 13

From the beginning of our republic through the present day, the constitutions of the
American states have defined the structure and strategies of governance in the rele-
vant polities. To understand the foundational power of state regulation, the police
power, we need to understand how this power emerges from the ideas and designs of
the state constitutions. Allowing for the particulars of individual state constitutions,
we can resort to some general lessons and principles that will help define the scope
of the project of state constitutionalism in the United States and, with it, the connec-
tion between that continuing project and the police power in the American states.

So far as the creation and sustenance of these documents are concerned, state
constitutions span a wide spectrum in time, from the period before the establish-
ment of our constitutional republic in the 1780s, as the first state constitutions were
adopted, continuing throughout the gradual admission of additional states to the
union and through the profound constitutional changes throughout the nineteenth
and twentieth centuries.' Constitutions were hardly static: State constitutions would
be frequently amended, sometimes soon after their original adoption,* and this
reform project continues to the present day.? Despite the vast temporal expanse of
this project of state constitution-making, we can still draw some useful lessons from
the processes of constitution creation and reform beginning in the revolutionary era
and continuing in the decades afterward.*

The states” powers to govern were shaped around choices made by the framers
of the first and later state constitutions. As to the specific content of these powers,
the Tenth Amendment of the US Constitution reserves powers not granted to the
national government to the states respectively, or to the people.” Yet this amend-
ment says nothing meaningful about what these state powers were to consist of.
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18 Good Governing

Therefore, the basic idea and contours of the powers reserved for the states respec-
tively, or to the people, including the police power, became the sole province of the
state constitutions. Those constitutions would come to define the nature and scope
of that power, as we will explore in more depth and detail in later chapters. What
we want to consider here, drawing upon the history and logic of state constitutional
development, is how choices in state constitutions reflect ultimate choices about
how best to govern their communities. The core question of state constitutionalism
is how to use fundamental law as architecture and as materials to implement the
common good and, simultaneously, how best to safeguard individual and group
interests and values in the preservation of liberty and private property. In short, state
constitutionalism and the state police power are concerned with common matters.

REVOLUTIONARY STATE CONSTITUTIONALISM
AND ITS CONSEQUENCES

As the esteemed historian Gordon Wood has taught us, revolutionary-era constitutions
delivered what was an essentially new approach to governance in the new republic, an
approach that would resonate not only in the creation of the US Constitution, but also
in the early evolution of our scheme of American constitutionalism more generally.®
The period of revolutionary constitutionalism marked a great advance in Americans’
conception of the purpose and function of their new government.” Naturally, the most
urgent task at hand was the colonists’ severing of the connection with Great Britain.
The efforts to disconnect through structural-formal mechanisms began before the
Declaration of Independence and the Revolutionary War. “Prior to independence,”
writes Alan Tarr, “some colonies viewed the framing of constitutions as a mechanism
for promoting a dissolution of ties with Great Britain.”® This divorce was reflected in the
hothouse of constitution-making that took place between the signing of the Declaration
of Independence and the Constitutional Convention. Influential leaders worked tire-
lessly during this period to formulate constitutional structures and techniques.”

To be sure, many of these first documents were short and underdeveloped. As
James Madison describes them in Federalist No. 47, state constitutions “carry strong
marks of the haste, and still stronger of the inexperience, under which they were
framed.”® Whether this haste contributed to a skepticism about the status of the
documents as fundamental law is difficult to assess. “In the states,” Tarr writes, “rev-
erence for the founders of state constitutions and their handiwork was notably lack-
ing, as the orgy of nineteenth-century constitution-making attests.” And yet, when
examining these earliest efforts at constitutional creation closely, we can see within
them the emergence of a post-independence ideological framework aimed at bal-
ancing liberty and governance. As Donald Lutz writes: “Complete foundation docu-
ments in their own right, the state constitutions each produced a political system
that could deal with the collective problems of their respective peoples ... The early
state constitutions thus stand as the fulcrum in American constitutional history.”*
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What “problems” were these early framers trying to solve? Two stand out: First,
what structures could they create that would enable good governing, that is, gover-
nance that would promote the general welfare of these new American citizens?'
Second, how could they best ensure that the instruments of good governing would
behave in the public’s interest and, moreover, would not interfere unnecessarily
with individual liberty and with private property rights? These goals were prominent
not only because liberty and property were worthy objectives in their own right, but
because their colonial experience — as well as other matters connected to the forg-
ing of new institutions and assumptions about individual and collective behavior
(as Madison and other framers wrote about) — had inspired a real fear of potential
tyranny and expropriation.™

Looking back at this critical period in the formation of constitutions and govern-
mental power, it is important to note that the framers could not have known what
was to follow in the few years after these first revolutionary-era constitutions were
created. While they were not drafting these constitutions on a blank slate, they could
not have expected the deterioration of the confederation and the weakness of the
structures and institutions that the framers of the initial Articles of Confederation had
constructed.” It is commonplace to observe that the framers of the US Constitution,
deliberating in the heat of the Philadelphia summer, had learned powerful lessons
from watching both the conduct of the states and the processes of constitution-
making through which those states’ conduct had been enabled.’® However, it is
rarer for historians to probe deeply into questions of how the framers of the state
constitutions could have thought about the nature and scope of state legislative and
executive powers, not knowing what governance powers the national government
would come to have under the US Constitution and, moreover, what the processes
and ideas that brought forth the historic and transformative document of 1787 would
mean for the exercise of state power on the ground.

Still, there are important lessons we can draw from the dynamic of state and fed-
eral constitution-drafting. First, the drafters of the state constitutions expected that
the state legislature would have the principal authority, and indeed the main bur-
den, of governing in the interest of their respective state’s citizens.'” They knew also
that the primary protector of liberty and property would be the states.' However, it is
clear from what they said and what they did that they saw the state legislature as the
supreme source of legal authority under the state constitution to help implement a
well-ordered society and, also, as the prime mechanism for ensuring that the rights
of their free people would be protected against encroachment.

The framers of these early constitutions dwelled on — perhaps even obsessed over —
the perils of overbearing executive control and the danger it posed to individual lib-
erty, and indeed much of their rhetoric that we have recovered over more than two
centuries focuses on these issues.”® “The evisceration of executive power,” historian
Jack Rakove writes, “was the most conspicuous aspect of the early state constitu-
tions.”® However, they were also faced with what was fundamentally a set of practical
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issues and were tasked with devising a way to carry out the functions of government
to improve the lives and conditions of their state citizens. Improving social and eco-
nomic conditions was imperative in these revolutionary and post-revolutionary states.
The conditions for these improvements could be realized through “the beneficent
hand of the state as reaching out to touch every part of the economy.

From this idea of active governance in the pursuit of the common wel-

2721

fare, American historians in the republican tradition have concluded that the
revolutionary-era constitutions reflected a distinct theory of government, one that
departed from the liberal theory that is so often associated with the forging of the US
Constitution.” State government power, Gary Gestle has recently written, “derived
from a different political principle — one that held the public good in higher esteem
than private right.”? Gordon Wood writes in a similar vein: “The sacrifice of
individual interests to the greater good of the whole formed the essence of republi-
canism and comprehended for Americans the idealistic goal of their Revolution.”*
Pennsylvania, it has been noted, made this objective explicit in its Declaration of
Rights, declaring that “government is, or ought to be, instituted for the common
benefit, protection, and security of the people, nation or community; and not for the
particular emolument or advantage of any single man, family or set of men, who are
a part only of that community.” In order to implement this greater good, the “state
governments possessed a staggering freedom of action” and these powers “could
be deployed progressively.”* The essential idea, expressed in these myriad ways by
scholars and contemporary observers, was that the state constitutions reflected an
active, public-spirited conception of governing, one that echoed Whiggish political
theory as translated into the distinctly American context by the ambitious framers of
our first state constitutions and drawing upon the emerging theories of governing.*

The challenge for state constitution-makers was to create these broad powers
while ensuring that the government would not devolve into a monarchy. Different
states tackled these challenges in different ways, with Pennsylvania, for example,
going to the extreme of not including the position of governor, New Hampshire not
providing a chief executive of any kind, and the inclusion in all early constitutions of
some system of separation of powers.® Framers were understandably worried about
the concentration of power in the executive branch and undertook structural strate-
gies to ameliorate these problems.

In addition to their ambient fear that broad constitutional power would create a
roadmap toward a return to monarchical rule, the framers of the first constitutions
worried also about the interests of their community members in preserving their
prerogatives as free men, including the ability to accumulate and use private prop-
erty and to enjoy the fruits of liberty, something obviously connected to their quest
for independence from Great Britain.*® Constitutional historiography of this period
emphasizes the wide sphere of government regulation and activist governance, but
this was only part of the context of this constitution-making. The rendering of broad
state governance power does not mean that the framers were ambivalent or agnostic
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about protecting private property and individual liberty. The opposite was the case.
“The safety of private property from arbitrary governmental requisition,” Kruman
writes, “was part of the whig culture colonial Englishmen shared with most inhabi-

3¢ Likewise, individual liberty was treasured by colonial citizens,

tants of the realm.
albeit a conception of liberty that was tied to the understandings of the times. The
framers cared about property and liberty and, indeed, viewed the state constitutions —
along with the US Constitution — as structural bulwarks against evisceration of these
valuable rights. The public good and the preservation of private property and ordered
liberty were not irreconcilable, at least as viewed by the eighteenth-century constitu-
tional framers. What was required were mechanisms to assure the protection of lib-
erty and property, while also investing in state governments the means of governing
effectively.?' Revolutionary-era constitutional framers were therefore aligned around
the need to create constitutions as effective governance mechanisms, as means of
protecting against the aggrandizement of power by a would-be king and the consol-
idation of power by factions in and out of government, and also as mechanisms to
ensure that the government could function effectively and do the various “things of
the utmost importance to the happiness of their respective citizens.”

We can draw three conclusions from this fertile period of state constitution-making
during the revolutionary era. The first conclusion is that state constitutions “became
instruments of government rather than merely frameworks for government.” This
was reflected in how state constitutions evolved from parchments, sometimes elo-
quently forged by their creators, to discernible and meaningful governance instru-
ments. Second, and relatedly, they were deeply concerned with issues of power, its
nature, and its contours. They could not credibly expect that the national govern-
ment would have adequate power under the Articles of Confederation to protect
health, safety, and the general welfare. And so they looked inward, to their own
constitutional structures and legal tools, to ensure that government would have ade-
quate power to govern. Third, they were not content to borrow from their previous
British masters the idea of a royal prerogative, however familiar this was to them,
and so they worked hard to formulate an idea of governance that would be robust
but not unlimited. In their drafting and the accompanying explanations of their
project, they pursued twin goals: enabling the government, and especially the stage
legislature, to govern effectively; and protecting individual liberty and private prop-
erty. They faced the dilemma of how to construct mechanisms of power and how
to restrain power once assigned, a dilemma, of course, that had become a persistent
topic of consideration for political theorists over the centuries and in the lead-up to
the creation of the American republic.3*

In reflecting on the legacy of the state constitution-makers in the revolutionary
era, our leading historian of this period writes: “Not only did the formation of the
new state constitutions in 1776 establish the basic structures of our political institu-
tion, their creation also brought forth the primary conceptions of America’s political
and constitutional culture that have persisted to the present.”3> Neither the process
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nor the ultimate designs of these revolutionary-era constitutions were mechanical or
even particularly tentative. They expressed the founders’ instincts and preferences
for governance strategies in this early, ambitious period. A full understanding of
American constitutionalism cannot be accomplished without a close look at state
constitution-building in the beginning years of the republic.

SUBORDINATION, CONSENT, AND POPULAR SOVEREIGNTY

The quest to escape from the bootheel of the monarch and to create mechanisms to
protect against a reprise in control was paramount to the framers’ goals in creating
these new constitutions. “Madison’s definition of tyranny was the one standard at
the time, the arbitrary use of power, that is, contrary to the community’s permanent,

30 Thomas Paine made this point explicit as he “condemned as

aggregate interest.
an arbitrary human invention the division of mankind into kinds and subjects.”?7
Bloodied and battered by British domination, the framers thought of strategies to
implement new forms of government that would be resistant, if not impervious, to
capture by power-hungry individuals acting under asserted authority. As a conse-
quence, “[t]he state constitutions of the 1770s and early 1780s also brimmed with pro-
visions aimed at dismantling the aristocratic elements of the colonial social order.”s®

From this experience, the framers looked to structural mechanisms that would pro-
tect against the risk of subordination. These efforts presaged Madison’s famous state-
ment in Federalist No. 51: “If men were angels, no government would be necessary.
If angels were to govern men, neither external nor internal controls on government
would be necessary.... A dependence on the people is, no doubt, the primary control
on the government; but experience has taught mankind the necessity of auxiliary
precautions.”® To be sure, Madison’s principal auxiliary precaution, the establish-
ment of a national veto on all disfavored state legislation, failed to garner adequate
support.* However, Madison and his allies’ (including Alexander Hamilton) forceful
expressions of concern about state legislative power did succeed in fueling the effort
in the Constitutional Convention to create suitable mechanisms for federal power.#
This was the point, after all, in replacing the Articles of Confederation with a new
constitution, one that would have sufficient means to empower a national govern-
ment to undertake useful tasks on behalf of this nascent nation and manage a group
of previously sovereign states.# Despite this profoundly important and novel effort at
creating a constitution that would ensure a successful United States, there remained
risks to private property and individual liberty. After all, the incentives to self-deal and
the opportunities for factions to prospect did not disappear with the creation of the
US Constitution, so long as individuals lived and worked in their respective states,
and were subject to the authority of state governments. Indeed, the scale of state gov-
ernment made factions especially formidable and therefore threatening.

State constitutions remained essential in preserving and nurturing popular sover-
eignty. They created various structural mechanisms, supplemented as time passed by
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national structures and, later, by rights made enforceable by courts. These structures
are rightly highlighted when the question is asked, “How did the framers ensure that
power would be diffused and managed?” What undergirded these practical compo-
nents was an idea — a novel idea that was essential to the forging of a new constitu-
tionalism that would be compelling and sustainable. This was the idea of popular
consent to government: the idea of popular sovereignty as the foundation of all con-
stitutionally appropriate power.# Popular sovereignty was the foundational element
in the emergence of a post-revolutionary constitutional ideology. At its core, the
emerging constitutionalism of the post-revolutionary era was committed to popular
sovereignty as the fulcrum of public authority. Here, the People rule. This was the
boldest, most coherent manifestation of America’s break from Great Britain’s hege-
mony over the colonies and their prerogatives over the British scheme of constitu-
tional governance. And so, for example, Delaware’s Bill of Rights proclaimed: “All
Government of Right originates from the people, is founded in Compact only, and
instituted solely for the Good of the Whole.”# Virginia: “All power is vested in, and
consequently derived from, the people.”+

The first state constitutions, and later the US Constitution, embodied the idea
that the power lodged in government, at whatever level, was entirely conditional
on popular consent. As Donald Lutz writes, “the state constitutions evolved and
extended a step in consent theory begun in the colonial charters by blending soci-
etal consent with governmental consent. The ratification of a constitution not only
established a form of government, but also affirmed the essential sociocultural base
upon which the government rested.”® This logic was radical in important respects.
Colonialists had fought hard to secure independence from Great Britain on grounds
that were focused on the abuses meted out to them and, relatedly, the burdens
imposed without consent or meaningful participation in the activities of government
(“taxation without representation”).#” However, it would not have been illogical for
the framers to embrace existing sets of government institutions, and especially an
elected legislature, but with added mechanisms designed to ensure that it would be
more representative and more attuned to the will of the people. More novel was the
idea that all power would derive directly from the power of the people, that the gov-
ernment was forged from the idea of popular sovereignty. No colonialist had direct
experience with such a scheme, and thus they had to look beyond their experience —
to the leading thinkers of government and constitutionalism — to assemble the logic
and the strategy. It is in this principal respect that we can speak of the American
revolutionaries as developing a new science of government.#®

In describing popular sovereignty and citizen consent as fundamental ideas in
eighteenth- and nineteenth-century American constitutionalism, we generally
emphasize the function that these ideas serve in guarding against abuse of power
and attacks on well-ordered liberty. However, there is another function that popular
sovereignty performs, one that is important for any comprehensive analysis of con-
stitutionalism and public power. The framers saw popular sovereignty and consent
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as improving the capacity and promise of government to advance the common
good. Popular sovereignty is not only about checks on oppressive, arbitrary power,
but also about good governing. “Majority will and the common good were inex-
tricably linked” by our constitutions’ framers.# The people’s will in creating gov-
ernmental institutions to act in their name was a means of advancing the people’s
welfare. Representative democracy was not just an abstraction that assured that citi-
zens' consent would be respected, but a new structure of governance that would
fuel law-making for the public good.> These constitutions would ensure “not only
that everyone enjoy equality before the law or have an equal voice in government,
but also that everyone have an equal share in the fruits of the common enterprise.”'

The most obvious association between popular sovereignty and good governance
is that the people in their manifest choices and in their delegation of responsibil-
ity to elected representatives to act in their name and on their behalf could decide
ultimately whether and to what extent public officials were acting appropriately. In
this sense, the structure of representative government, reflected through the prism
of a strong separation of powers, enables citizens to monitor their representatives,
thereby assuring that legislators are acting in the public interest and are working
effectively to govern in their behalf.>*

The commitment to popular sovereignty as the fundamental principle undergird-
ing state constitutionalism continued long after the founding period. As a num-
ber of state constitutions were amended in the late nineteenth and early twentieth
centuries to provide for mechanisms of direct democracy, the connection between
popular sovereignty, public-spirited law-making, and accountability was made ever
more manifest.>> Moreover, the relative ease of amendment, and even total recon-
struction, was indicative of the enduring commitment to popular sovereignty as a
critical component of state constitutionalism, from its origins to the present day.>

DEMOCRACY AND REPRESENTATION

With popular sovereignty as the main source legitimizing public authority under
the state constitutions, the framers of these documents looked to develop institutions
that would implement their vision of good governing and the securing of individual
liberty and private property, goals that they understood as compatible, not contradic-
tory.>> The new constitution had to, as Jennifer Nedelsky writes, “solve the pressing
problem of legislative injustice.”s®
to sustain these mechanisms through various safeguards and incentive-compatible

And later state constitutional reformers looked

arrangements. The goal of protecting against subordination and ensuring fidelity to
popular sovereignty and the people’s will was most clearly manifest in the commit-
ment to an elected legislature — and to the principle that such a legislature would be
supreme in the exercise of public power. As Wood writes:

It was neither the widespread suffrage nor the institution of the electoral pro-
cess throughout the governments but the appropriation of so much power to the
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people’s representatives in the legislatures that made the new governments in 1776
seem to be so much like democracies .... The real importance of the legislatures
came from their being the constitutional repository of the democratic element of
the society or, in other words, the people themselves.*7

The principle of legislative supremacy reflected the framers’ commitment to democ-
racy as a guiding light around which governmental power was structured. To be
sure, the framers were concerned throughout the revolutionary period and for many
years afterward with cabining the excesses of democracy.5® And so we see myriad
statements of concern and even opprobrium about democracy as a means of gov-
ernance.®® Nonetheless, democracy had more than an ambient influence on how
the colonists thought about their new experiment with governance and well-ordered
liberty, and it likewise had an influence on some of the design mechanisms in the
original constitutions. Efforts to keep the executive branch restrained in its influence
over legislative choice found their origins in a commitment to democratic rather
than aristocratic decision-making; so, too, did the commitment to rotation in office.

Ultimately, the framers looked to design a mixed government, with different
spheres of power, a set of checks and balances, and, significantly, different kinds
of electoral mechanisms in order to accomplish multiple ends and objectives in
government design.® And yet the purpose of this mixed government was not to
diminish democracy, but to temper its excesses and organize democratic processes
in a way that maintained the best features and aims of a system of governance in the
public interest.”!

SKEPTICISM, STRUCTURE, AND CONSTITUTIONAL RESETS

The creation of new institutions (and adaptations of old ones) to carry out the objec-
tives of good governance and restraints on the exercise of arbitrary power did not
usher in a seamless and wholly successful scheme of constitutional governance in
the postrevolutionary era. Our framers were imaginative and prodigious constitu-
tional designers, but they were neither oracles nor magicians.

Difficult matters of democracy and representation would come to the center of
the stage after the founding period and at various critical junctures in the century
that followed. In the Jacksonian period, reformers sought to ameliorate the Whigs’
carefully constructed architecture of legislative representation and expertise by intro-
ducing distinct checks on government power as well as structural schemes meant to
limit the discretion and flexibility of legislators.®* Emboldened democrats brought to
the table a more powerful chief executive and also more conspicuous popular con-
trol of governmental institutions, including, significantly, the courts.” Such reforms
reflected emerging skepticism with the idea expressed by the eighteenth-century
Rhode Islander, quoted by Gordon Wood, that “[i]t is in their legislatures ... that the
members of a commonwealth are united and combined together into one coherent,

living body. This is the soul that gives form, life and unity to the commonwealth.”%+
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During this period, the role and function of the state legislatures were under
particular scrutiny. The framers’ resolute faith in the legislatures as instruments of
representative democracy faced challenges in the decades following the adoption of
the US Constitution and the constitutions of the various states. “As the supposedly
representative legislatures drifted away from the people,” Wood writes, “men more
and more spoke of the legislators’ being just other kinds of rulers, liable to the same
temptations and abuses rulers through history had shown — all of which made com-
prehensible the intensifying desire to make the representatives more dependent on
the opinion of their constituents and the increasing invocations of ‘the collective
body of the people’ to set against the legislatures.”®

The concerns with the elected legislatures — in what they did and what they did
not do — grew steadily from the time of their creation through to the first decades
of the next century. “[W]e now see,” wrote Ben Franklin, “that quite as much
mischief, if not more, may be done, and as much arbitrary conduct acted, by a
legislature.”® Criticisms of the early state legislatures came from many quarters.
Edmund Randolph thought the constitutions too democratic. He wrote that “[o]ur
chief danger arises from the democratic parts of our state constitutions .... None
of the constitutions have provided sufficient checks against the democracy.”®?
Further, as Robert Williams noted in his depiction of early state constitutionalism,
“Madison, Randolph, Wilson, and Morris, who were among the most influential
delegates at the Constitutional Convention, saw the existing state constitutions, with
Pennsylvania’s as the most extreme example, as unable to provide checks against
wide-ranging assaults on liberty and property by the relatively unfettered state leg-
7% “The people’s will,” writes Wood, “as expressed in their representative
legislatures and so much trusted throughout the colonial period suddenly seemed

islatures.

capricious and arbitrary.”®

Caretakers of these first revolutionary-era constitutions had basically three choices
available to them to ensure that the state government would not abuse power and
undermine the goal of popular sovereignty and citizen welfare. One was to directly
impose a strict limit on the state legislative power, something that could be accom-
plished by restricting state powers to those explicitly granted and, following that
limitation, granting precious few powers. This was, of course, the option taken with
the federal government under the US Constitution. A second option was to develop
a meaningful scheme of checks and balances to control legislative excess. A final
option was to establish a bevy of individual rights designed to restrict official power
by interposing suitable bulwarks against government overreach.”

In key ways, options one and three relied on a judiciary that could enforce such
constraints — a reliance nearly impossible to contemplate at a time when no serious
consideration had yet been given to judicial review as an awesome power through
which the judiciary could invalidate duly enacted legislation.” Moreover, the very
idea that legislative power would be limited by resort to external enforcement was
hard to square with the principle of plenary legislative power and, perhaps even
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more, with the trust citizens had placed in their elected representatives to govern
well on behalf of the public interest.”?

For the time, the most sensible strategy was the middle one, to construct and
design governmental institutions that would limit power and, especially, to establish
a formal separation of powers. Distributing powers, as Publius would insist at the
time that the US Constitution was being debated,” would have the effect of erecting
barriers that would impede any accumulation of power that might threaten liberty.
The separation of powers was truly the sort of “auxiliary precautions” that the framers
designed to cabin and channel governmental power away from abuse toward salutary
aims. Later, there would be debate about whether and to what extent maintaining
this separation of powers would require judicial intervention.” But the question of
how involved the judiciary would be in the quest for an effective scheme of checks
and balances would remain opaque in this era. It was enough to describe the separa-
tion of powers as an important mechanism for accomplishing the state constitutions’
aims of protecting against subordination, realizing popular sovereignty, and energiz-
ing government to govern on behalf of the general will and welfare.

The separation of powers was one of the brilliant and essential contributions of
the framers to this new constitutional design.” This separation was one element in
the larger matter of distribution of powers and the creation of a mixed government
system. This was intended to improve the performance of government. There would
be, as well, a relationship between this separation of powers and a broad authority
given to the government to act. This wide compass, necessary to carry out the core
purposes and functions of governance, required guardrails; and, especially before
the development of individual rights as judicially enforceable checks on official
action, these guardrails were furnished by the separation of powers.

Despite the faith the framers and other theorists put into these structural mechan-
isms of controlling and channeling power, concern about legislative power and its
scope remained. It is important to remember that one of the core precepts of state
constitutionalism was that state constitutions, unlike their federal brethren, were
documents of limit.”® This meant that limits would have to be forged from within
the structure of governance or from rights and other rules exogenous to the plenary
power that was embedded in the document.”” Broad, indeed awesome, legislative
power went hand in glove with this precept.

The most significant efforts to reset the objectives of democracy and connect
these objectives to the schemes and structures of representation came during the
Progressive era, a period in which reformers were successful in cabining legislative
power and in creating rules and institutions to limit, and in some instances recon-
figure, legislative power. These reform efforts, which began in the early nineteenth
century and continued through the early twentieth, were born of a tension that per-
sisted between the goals of democracy and the goals of representation, of the need to
maintain the integrity of popular sovereignty through consent, not only metaphori-
cal (as with the elected legislature) but actual .7®
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Notwithstanding these strong reform efforts and what might appear in the hot
gaze of the Jacksonian period and its aftermath to be a withering of legislative power,
law-making through elected state legislatures remained resilient — even in the face
of serious concern about the performance of state legislatures. Political leaders spent
a remarkable amount of time tweaking and repairing legislative structures, but none
of this effectively disrupted the view of legislatures as the most promising institutions
for safeguarding health and safety and for promoting the people’s welfare — a view
that we will see supported by the evolution of the police power in the nineteenth
century, the subject of Chapter 2. To be sure, this project of legislature improvement
and constitutional repair is an important part of the story, especially in our republic’s
first century. Political officials, acting in a way consistent with the idea of popu-
lar sovereignty, developed creative constitutional rules to facilitate good governing
and public-regarding initiatives.”” These include requirements that legislators act
for a public purpose and that they not enact special legislation.*® Later in the cen-
tury, reformers added balanced budget requirements, the line item veto, and other
structural mechanisms that had both the purpose and effect of checking legislative
power. Related doctrines developed by courts, such as the public rights doctrine
(which was mainly embedded in social constructivist accounts of private property
and its protection)®™ and the public trust doctrine,
islating. But more than that, it is important to see these doctrines and initiatives as

were fashioned to improve leg-

a means of promoting democracy and maintaining the conditions for democratic
decision-making. In sum, the state constitutions’ framers aspired to create institu-
tions to implement popular will and safeguard popular sovereignty: It’s not only
about giving the state the power, it is about power to the people.

LIBERTY AND PROPERTY RIGHTS

The concern with circumscribing threats to liberty and, especially, to private prop-
erty loomed large in the minds and agendas of revolutionary-era constitutional
framers, and it persisted to a large degree afterward. ““Wherever the real power in
a Government lies,” [Madison] told Jefferson, ‘there is the danger of oppression. In
our Governments the real power lies in the majority of the Community, not from
acts of Government contrary to the sense of its constituents, but from acts in which
the Government is the mere instrument of the major number of the constituents.”®

In modern historical literature in the republican tradition, much is made of the
rejection of the standard view that our American constitutionalism — here speaking
of both the US Constitution and the state constitutions — unequivocally embod-
ied classical liberal theory.* In embracing this historical revisionism, we risk
neglecting the myriad concerns the framers had with overweening state power
and inadequate safeguards of property and liberty.% This is even more true of
nineteenth-century historiography, where the emphasis is on the progressives tri-
umph over a static, mechanical view of individual rights through the embrace of
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active governance and a wide remit for the police power.*® Nonetheless, when we
look at the construction of state constitutions in the early republic, we see a consis-
tent concern with protecting individual rights,%” albeit accompanied by some deep
uncertainty about the proper institutional mechanisms for undertaking this protec-
tion.® As new constitutions were introduced and existing constitutions substantially
reformed, the concerns with assuring a suitable measure of protection for individual
rights, including property and contract and also individual liberty, persisted. While
no state constitution forged anything resembling a libertarian vision of sharply lim-
ited government and the preservation of sacrosanct individual dominion over real
and personal property, state constitutions from the beginning were preoccupied with
maintaining an adequate sphere of freedom. These concerns were both ideological
and instrumental.® They would ensure that individuals be able to develop and uti-
lize the instruments of commerce that would enable them and society to prosper.

With regard to internal constraints on governmental power, the framers were in a
dilemma born of the fact that, as individuals whose lived experience was with British
constitutionalism, they had a limited structural vocabulary available to them. They
could imagine a scheme of rights, although not necessarily enforceable against
validly enacted acts of the sovereign. They could imagine a system of separated
and divided powers, as described by Montesquieu and other influential thinkers.?
However, it was hard to envision limits on legislative power built into their consti-
tutional system. Insofar as the state constitutions were always understood as docu-
ments of limit, not grant, where then would the limits come? The answer to this
persistent question would remain somewhat elusive in the coming decades.

The early and later state constitutions did include various rights provisions.”"
Interestingly, the state police power was included in the declarations in the
Pennsylvania constitution of 1776,%% a choice that may seem structurally clumsy,
given the intuitive distinction between a right and a power, but the framers may have
done so to make crystal clear that the health, safety, and general welfare of its citizens
was an elemental principle of state government and could be expressed as a right of
individuals to good governance. After all, rights in this formative era of American
constitutionalism commonly focused on the community, rather on the individual %

However conspicuous or inconspicuous rights were in these early constitutions,
there remained as an open question whether these rights would be enforceable
against governments, either through the judiciary or some other mechanism.% For
some of the rights delineated, the prospect of external enforcement through judicial
review seemed problematic, if not impossible, to contemplate, and there are good
reasons to expect that revolutionary-era state citizens and public officials who acted
on their behalf saw it as such. Nonetheless, writes, Tarr, “the insusceptibility of vari-
ous provisions to judicial enforcement was not a flaw, because the declarations were
addressed not to the state judiciary primarily but to the people’s representatives, who
were to be guided by them in legislating, and even more to the liberty-loving and
vigilant citizenry that was to oversee the exercise of governmental power.”?>
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More robust and meaningful structural safeguards would await Americans’ expe-
rience with the constitutions and the judiciary, the latter of which would prove vital
in maintaining these safeguards by nurturing what inevitably grew from them, as
well as maintaining the rights that would function as side constraints on the exercise
of legislative and administrative power.

If the framers were so skeptical about including a full collection of rights in their
state constitutions, what explains their steadfast effort to include a Bill of Rights in
the US Constitution? The juxtaposition between the national and state constitu-
tions in this realm reflects two different approaches to implementing the principle
of popular sovereignty. For the national Constitution, the limits on the federal gov-
ernment’s powers were sensible from the perspective of the framers (at least those
framers whose views prevailed in these debates) because they knew that the resid-
uum of the people’s powers and thus their sovereignty would come from powers
reserved to the states or to the people respectively. With respect to state constitutions,
popular sovereignty would be ensured through careful attention to the structure of
representative democracy, that is, to the design and functioning of the legislature;
and it would also be protected through a diligent design of separation of powers and
also of individual rights. In short, it was the design of the overall structure of the

9 Moreover, the

state constitutions that would work to protect popular sovereignty.
relative ease of amendment of state constitutions, whether through legislation or
plebiscites or through the extraordinary mechanism of constitutional conventions,
was a key means of ensuring that popular sovereignty would be safeguarded.

As we can consider the unsteady state of judicial intervention in protecting the
people against legislative abuse and excess on the one hand and against legislative
weakness on the other, we should focus on the modes of reasoning the courts used to
interrogate legislative power. Despite the advent of written constitutions as fulcra of
governmental power, federal and state courts were much more comfortable in using
the common law as the lodestar source of their decisions. The force of common law
reasoning in the first several decades of the nation’s history was important in shaping
our constitutional discourse, especially before we accumulated a large number of
decided cases that could be described accurately as our emerging constitutional law.

The reliance on common law to scrutinize governmental power and interpret
individual rights had at least two important effects in the developing constitution-
alism of the republic’s early years. First, common law reasoning viewed the judge
as essentially discovering the law rather than interpreting text, much less making
law in any discernible way.97 Moreover, this discovery looked backward to princi-
ples and precedents in the common law as it had developed in merry old England.
“Constitutional provisions were better understood as reminders than as enact-

ments.”%

Looking to English law to discern the contents and limits of governmen-
tal power was a difficult, if not impossible, task, as, after all, there was no coherent
notion of judicial review that would have supported an American court’s finding

that legislation violated the fundamental law and should thus be struck down. Yet,
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even after judicial review was well established in state constitutionalism, as hap-

pened fairly early in the process and before Marbury v. Madison,? fidelity to a
discovery model of judicial decision-making rendered problematic the courts” con-
stitutional decisions in cases where precedent was lacking and in which questions of
power and rights were prominent.

A second feature of the common law was also pertinent to early examinations of
power and rights, and that is the reliance on considerations of natural rights and
natural law." This modality of reasoning was important in shaping how courts
examined structural and (especially) rights issues.”” Accordingly, it became part of
the courts’ police power jurisprudence, at least until the Lochner era passed into
oblivion.

Judicial intervention in constitutional disputes has followed some discernible pat-
terns across the history of state constitutionalism. In his two important books on state
constitutional law, Judge Jeff Sutton has described in illuminating detail the ways
in which state and federal courts have used (and should use) state constitutional
arguments to resolve disputes about power and rights.'* He reminds us that while
judicial review emerged early in our state constitutional history, there was consider-
able skepticism about the practice, for “[e]arly Americans did not trust judges and
preferred that their liberty and other rights rest in the hands of their peers or what
was then perceived as the next-best option: legislatures.” > And yet matters changed
over time. Ultimately, Sutton writes, “[t|he country became increasingly comfort-
able with empowering judges to resolve constitutional cases and with perceiving
them as trustworthy agents of the people.”*

A wealth of scholarship has been devoted to the question of how judicial review
and, more specifically, searching scrutiny of legislative action evolved and took hold
in the American political culture and in the legal system.’>> Moreover, this is even
before we get to the even more voluminous normative scholarship on whether this
has been a mainly salutary development.® There is little on offer here in this book
on this larger question. But one point that is pertinent to this chapter’s analysis of
state constitutionalism and what we call the good governing project is this: Judicial
interventions by the state and federal courts into matters of governmental power and
of rights have been shaped in important ways by the fact and the consequences of
having written constitutions and, furthermore, having, at the state level, relatively
prolix written constitutions. Not only do these long constitutions provide much to
grapple with, both at the level of implementation institutions (including legislators,
governors, agencies, municipalities, etc.) and at the level of judicial interpretation,
but the structure and strategies of judicial intervention are the natural outgrowth
of the fact that our government functions within the parameters of written consti-
tutions. Despite the copious amount of modern commentary in the legal literature
emphasizing the indeterminacy of text and the ideological sources of judicial deci-
sions,'*” only the most hardcore cynic (or realist, if one prefers) can insist that there is
no connection between the fact that we live in a system of written constitutions and
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the phenomenon of persistent judicial scrutiny of exercises of official power and
inquiries into individual rights and their role as trumps.

GOVERNING STEADILY, AND STURDILY

Foundational principles of state constitutionalism (e.g., popular sovereignty, ple-
nary legislative power) and pragmatically valuable structural mechanisms (e.g., sep-
aration of powers, direct democracy, limits on legislative power) are all part of the
project of balancing the need for an active state government — active, that is, in its
pursuit of the public good — with the need to preserve and safeguard interests essen-
tial to the well-being on individuals in the wider community, including the various
sticks in the bundle of property rights and individual liberty, in both its positive and
negative dimensions. When we measure the success of state constitutions by looking
closely at constitutional performance and failure, we should consider how effective
these operational principles and structures are in negotiating this balance between
common good constitutionalism and individual freedom. This is in essence the
measure of what we have called the project of good governing under a state consti-
tutional framework.

A functioning state constitution will also be resolutely attendant to the perturba-
tions of politics, coming from within the state, and also nationally. For a constitution
to function well on behalf of the people subject to it, it must be stable. As political
scientist Adam Brown writes in a recent book on the relationship between constitu-
tional length and stability:

Democratic constitutions must balance opposing ideals of democratic responsive-
ness and constitutional stability. As for stability, constitutions establish the bound-
aries and rules governing the governing process, providing a sure arena for the
otherwise unsure game of politics. To provide this sure arena, constitutions must

be so written as to ensure their own permanence.'®

In recent work that emerges from the insights of modern rational choice political
theory, Barry R. Weingast and various co-authors have emphasized key features of
constitutional design and performance that are relevant to our discussion here. First,
Weingast et al. point out the reasons for having constitutional constraints on politi-
cal activity. Individuals will reasonably fear that their assets will be expropriated by
others and worry, therefore, about subjecting their property and liberty to majori-
tarian political processes.”® Enter constitutions. Constitutions create governance
instruments that will respond to this rational fear and will guard against unrestricted
majoritarianism."® Rights are perhaps the clearest and most essential type of such
restraints; but so too are structural safeguards, including various checks and bal-
ances hardwired into constitutions.

Furthermore, it is important that these countermajoritarian instruments be
self-enforcing, that is, not rely on politics or even principally on adjudication to
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assuage concerns of the populace. Constitutions create stability in governance,
and, likewise, stability in public behavior.™ It is important to avoid coups and
disruptions that would happen if individuals, ever fearful, felt that they needed
to act purposively to protect their interests.”* Ideally, constitutions forge what
Weingast et al. call a “self-enforcing equilibrium,” that functions as a means of
social insurance to secure the durability of the governing regime and provides for
a fertile arena in which commercial transactions and other forms of community
intercourse can function. Other institutions (e.g., a system for contracting; an
orderly scheme of property rights) are important as well. But constitutions are a
necessary condition for the operation of a state that remains efficacious and sta-
ble."* Without the constitution and its manifest countermajoritarian mechanisms,
citizens will view politics as high stake affairs. They will fear, and not without
basis, the government and also their fellow citizens. Even short of descending into
a Hobbesian state of nature," they will be limited in their willingness to create the
conditions and structures for a successful economy; and they will find the estab-
lishment of a system of ordered liberty highly problematic. When we look at stakes
in particular, the possibility of voice and even visit are not fanciful. States can be
expected to compete with one another with institutional architecture. We can
expect (and even hope) that this will lead to a race to the top; at the very least, the
incentives are directed toward constructing meaningfully stable and efficacious
constitutional arrangements.

Key constitutional powers, along with carefully configured rights, are part of the
edifice of these constitutional arrangements that aspire to facilitate good governing.
This is a normative ideal, but is also explicable on the positive political theory of
governmental choice. This is an old idea, going back to ancient thinking about
constitutionalism and carrying through the forging of American constitutionalism
and our new science of government in the eighteenth century. It is also a new idea,
as we think systematically about the capacity and potential of state constitutions
in safeguarding liberty, facilitating democracy, and promoting the common good
through sensible regulation and, in particular, the protection of health, safety, and
morals.

To say, then, that the constitution aspires for government to act steadily and
sturdily is just a homely way to represent the insight that good governing is a fun-
damental element of the project of state constitutionalism more generally. These
are aspirations. Constitutional developments in the real world well frequently dis-
appoint. To see these constitutions as too-malleable reflections of discrete policy
choices or as unstable in that they are buffeted to and fro as the winds of political
change blow is to distort the project of state constitutionalism in both a positive and
a normative sense. State constitutions matter precisely because they are instruments
of governance (albeit incomplete), not just museum pieces that contain an ulti-
mately thin description of governmental ambition, a charge often levied at the US
Constitution and many constitutions of other countries.
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STATE CONSTITUTIONS AND THE PROJECT
OF GOOD GOVERNANCE

In creating the state constitutions and also in reforming them in key respects over
the republic’s first two centuries, political leaders and ordinary citizens have forged
three elements that are critical in understanding the nature and scope of the police
power. First, they created in constitutional form an idea of governance that has per-
sisted across political struggles, a Civil War, and a reset in the relationship among lev-
els and institutions of government, and that is that the role and responsibility of state
governments is to promote the general welfare. These new constitutions would, as
Willi Paul Adams wrote, ensure that “everyone have an equal share in the fruits of the
common enterprise.”® Representative democracy would be in service of popular sov-
ereignty and, further, in the aim of good governing, and, accordingly, the legislature
was front and center, in power and in role."7 This key idea found common ground in
Whigs and Federalists, in Jeffersonians and Jacksonian Democrats. And, to telegraph
a discussion in a later chapter in this Part, it proved incredibly resilient in the face of
a sustained efforts on the part of conservative judges to undermine it through a par-
ticular approach to individual liberty and limited government. Second, state consti-
tutions were perhaps most impactful on patterns of American constitutionalism and
political choice, most generally in their experimentation with myriad mechanisms
of governance structures, both with respect to enabling and limiting public power.
By contrast to the US Constitution, where the basic template for government power
was set in the terms of the original document (which is not to say that there has not
been profound evolution in the actual performance of institutions in exercising this
power over 235 years), state constitutions have given us imaginative, albeit occasionally
chaotic, mechanisms of governance.™ We will see as this book proceeds the ways in
which these mechanisms have affected the structure and the functions of the police
power. But we can say generally that these mechanisms of design have affected state
and local governance in many fascinating ways. Third and finally, the actual func-
tioning of governmental actors, wherever they are located, has been a consequence
of how the state constitution has framed and shaped governmental power and con-
duct."? Government decision-making can undermine constitutional objectives, as we
see when we take a close look at government performance in operation. However, it
can also be true in a different context that bad governing derives from poor decisions
made in the forging and framing of a state constitution. Garbage in, garbage out.

In any event, good governing as a goal is not a free-floating, politics-less concept.
It is teleological, and the relevant governmental purposes that emerge from our
constitutional objectives give us the best measure of success or failure. Discerning
these objectives is a project of state government, acting in the name and interest of
“we the people” of our respective states. And this is the project of national consti-
tutionalism as well. The government here is not limited to courts, but includes all
relevant branches and institutions working collaboratively, and through processes
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that we view as broadly democratic.® As these choices are being made, first in
constitutional design and next in implementation, we can and should measure our
policies, and the procedures that yield such policies, by reference to these summa-
tive objectives. We can then speak coherently of the quality of constitutions and
constitutional arrangements; likewise, we can assess constitutional failure. The cri-
teria are forged in the processes of state constitutional development. What it means
to say that governing is good or bad is that such governing serves or disserves state
constitutional objectives. The police power, as we will explore in more detail, has
a general purpose and that is the promotion of good governing consistent with the
objectives of state constitutionalism.

A good portion of the analysis of state constitutionalism in this chapter has focused
on historical episodes and the political-historical context of choices made in the
forging and reforming of state constitutions. Viewed from 10,000 feet, we should see
these stories as part of a fundamental governance project. State constitutions grow
out of ideas of how public officials should best govern on behalf of we the people;
and, as well, ideas of how best to maintain our freedoms and liberties in the face of
circumstances in which authority might be invoked, and maybe to our detriment.
As an ideal, state constitutions are designed to facilitate good governing. The police
power, in its evolution from the beginning to its present, is an instantiation of this
basic idea, as we examine in the remainder of this book.
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