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Abstract
The standards of the Inter-American Court of Human Rights on amnesties and pardons in mass atrocity
cases have been influential in Latin America and beyond. In turn, discussions about possible transitional
justice mechanisms related to the Russo-Ukrainian war have involved issues of amnesty and pardon.
However, the dicta of the Inter-American Court of Human Rights do not formally bind Ukraine and
Russia. By connecting the two (semi-)peripheries of international law – namely, Latin America and Eastern
Europe – the present article examines whether and to what extent the jurisprudence in question can shed
light on legal and policy solutions for addressing the amnesty and pardon challenges posed by the Minsk
agreements, domestic developments in Ukraine and Russia, and a potential future peace accord.
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1. Introduction
Latin America1 and Eastern Europe2 lie on the (semi-)peripheries of international law. While it is
not uncommon to compare a (semi-)periphery with the Global North3 or to compare problems
within one continent,4 a comparative exercise between two (semi-)peripheries remote from each
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1A. Becker Lorca, ‘International Law in Latin America or Latin American International Law? Rise, Fall, and Retrieval of a
Tradition of Legal Thinking and Political Imagination’, (2006) 47 Harvard International Law Journal 283, at 283–4.

2T. Hoffmann, ‘Should the East Have a Voice? International Legal Life on the Semiperiphery’,Opinio Juris, 16 December 2022,
available at www.opiniojuris.org/2022/12/16/should-the-east-have-a-voice-international-legal-life-on-the-semiperiphery/.

3See, e.g., Є. Бараш, ‘Світовий досвід функціонування інституту помилування засуджених’, in Є. Бараш and
М. Рудницьких (eds.), Інститут помилування в Україні та світі (2018), 146, at 146–53, 160–7; О. Дудоров and
М. Хавронюк, Кримінальне право (2014), 397–8.

4See, e.g., D. Kostovicova and R. Kerr, ‘Lessons from the Balkans: How Justice Can Be Achieved for the Victims of War
Crimes in Ukraine’, EUROPP – European Politics and Policy, 13 May 2022, available at https://blogs.lse.ac.uk/europpblog/
2022/05/13/lessons-from-the-balkans-how-justice-can-be-achieved-for-the-victims-of-war-crimes-in-ukraine/; see Бараш,
supra note 3, at 153–160; see Дудоров and Хавронюк, supra note 3, at 397–8.
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other is atypical.5 Yet, such an exercise transcends the structural biases of West-centrism and the
parochialism of Global North versus Global South binaries, aiming to reinforce the often-
neglected agency of Latin America and Eastern Europe, both of which have faced imperialism and
impunity for mass atrocities in their past and present.6

To cut the Gordian knot of responsibility, Latin American and Eastern European states
considered – or are contemplating – the transitional justice mechanisms of clemency or
exemption measures, which prominently include amnesties and pardons. Whereas amnesties are
usually rendered by the legislative power to bar or cancel the prosecution or trial of those who are
allegedly responsible for crimes, pardons are discretionary acts generally granted by the executive
power to benefit individuals already declared criminally responsible by a court.7 It is unclear
whether international law prohibits amnesties/pardons owing to the absence of any treaty-based
ban and the frequent use of these measures in state practice.8

In Eastern Europe, the latest mass atrocities are those committed during the Russo-Ukrainian
war from 2014 onwards. It is very difficult to predict the outcome of this armed conflict. If Russia
wins, Ukraine will probably cease to exist, as the Kremlin’s preposterous goal of ‘de-Nazification’
essentially means the destruction of the Ukrainian nation and state.9 If Ukraine succeeds in
liberating the Russian-occupied territories, the question of amnesty/pardon will agitate the
Ukrainian society: first, Ukrainian citizens who joined10 or collaborated with the Russian armed
forces or worked in the occupying administrations, including the perpetrators of international
crimes; second, members of the Ukrainian armed forces and other Ukrainian defenders who
committed international crimes; and third, foreigners, notably Russian citizens, who committed
international crimes. In any case, prisoners of war (POWs), routinely exchanged during the
Russo-Ukrainian war, will have to be promptly released and repatriated after the active
hostilities end.11

For its part, Latin America in previous decades – mainly between the late 1960s and the early
2010s – was engulfed by serious violations of international human rights law (IHRL) and
international humanitarian law (IHL), including those constitutive of international crimes. While
amnesties/pardons were ubiquitous, the Inter-American Court of Human Rights (IACtHR)
played a fundamental role in checking and controlling the compatibility of these measures
with IHRL.

Against this background, the present article aims to contribute towards filling the above-
mentioned gap in international law scholarship on justice for mass atrocities in two (semi-)

5For some rare examples see С. Куліцька, ‘Погляд на правосуддя перехідного періоду в Латинській Америці крізь
практику Міжамериканської комісії з прав людини та Міжамериканського суду з прав людини’, in А. Бущенко andМ.
Гнатовський (eds.), Базове дослідження із застосування правосуддя перехідного періоду в Україні (2017), 146;
R. Grosescu, Justice and Memory after Dictatorship: Latin America, Central Eastern Europe, and the Fragmentation of
International Criminal Law (2024), 181–221.

6P. Labuda, ‘Accountability for Russian Imperialism in the “Global East”: A Special Tribunal for Aggression from a Post-
Colonial, Eastern European Perspective’, Just Security, 21 August 2023, available at www.justsecurity.org/87666/accountabili
ty-for-russian-imperialism-in-the-global-east/; К. Бусол and Д. Коваль, ‘Діалог з Глобальним півднем і покарання Росії за
міжнародні злочини’, LB.ua, 2 April 2023, available at www.lb.ua/culture/2023/04/02/550502_dialog_z_globalnim_pivdne
m_i.html.

7See, inter alia, J. Baumgartner and M. Morris, ‘Presidential Power Unbound: A Comparative Look at Presidential Pardon
Power’, (2001) 29 Politics and Policy 209; H. Ruiz Fabri et al., ‘Les institutions de clémence (amnistie, grâce, prescription) en
droit international et droit constitutionnel comparé’, (2006) 28(1) Archives de politique criminelle 237; F. Lessa and L. Payne
(eds.), Amnesty in the Age of Human Rights Accountability: Comparative and International Perspectives (2012).

8J. Close, Amnesty, Serious Crimes and International Law: Global Perspectives in Theory and Practice (2019), 1–2, 146–79.
9D. Azarov et al., ‘Understanding Russia’s Actions in Ukraine as the Crime of Genocide’, (2023) 21 Journal of International

Criminal Justice 233, at 240, 249, 264.
10C. Biggerstaff and M. Schmitt, ‘Prisoner of War Status and Nationals of a Detaining Power’, (2023) 100 International Law

Studies 513. Cf. International Committee of the Red Cross, Commentary on the Third Geneva Convention: Convention (III)
relative to the Treatment of Prisoners of War (2021), 359.

111949 Geneva Convention relative to the Treatment of Prisoners of War, 75 UNTS 135, Art. 118.

2 Sergii Masol and Juan-Pablo Perez-Leon-Acevedo

https://doi.org/10.1017/S0922156524000335 Published online by Cambridge University Press

https://www.justsecurity.org/87666/accountability-for-russian-imperialism-in-the-global-east/
https://www.justsecurity.org/87666/accountability-for-russian-imperialism-in-the-global-east/
https://www.lb.ua/culture/2023/04/02/550502_dialog_z_globalnim_pivdnem_i.html
https://www.lb.ua/culture/2023/04/02/550502_dialog_z_globalnim_pivdnem_i.html
https://doi.org/10.1017/S0922156524000335


peripheries. The main research question is to determine whether and to what extent the IACtHR’s
amnesty/pardon jurisprudence can shed light on legal and policy solutions for addressing
transitional justice issues, particularly those related to amnesties/pardons, in the context of the
Russo-Ukrainian war.

This article has three main sections. Section 2 outlines justifications for and limitations of the
comparative exercise between Latin America and Ukraine. Section 3 analyses the legal and
political developments in Ukraine with emphasis on war-related amnesty/pardon initiatives.
Section 4 deals with the IACtHR’s jurisprudential standards on amnesties/pardons and their
potential applicability to Ukraine. Thus, this article seeks to provide an avant-garde approach to
the object of study by examining the advisability of – or even the need for fostering – academic and
practice-oriented dialogues to evaluate whether and to what extent legal innovations introduced in
one region can be applied to another region, bearing in mind that the same pressing issue is
present: justice for mass atrocities.

2. Justifications and limitations of the comparative exercise between Latin America
and Ukraine
2.1 Justifications

There are good reasons that may justify the consideration of the IACtHR’s amnesty jurisprudence
when examining whether and to what extent amnesties/pardons can – or should – be used in the
context of the Russo-Ukrainian war.

First, mass atrocities in Latin America and Ukraine are, to an important extent, substantively
similar. They involve serious IHL/IHRL violations, perpetrated on a large scale or in a systematic
manner, affecting vast numbers of victims; and some of these violations amount to international
crimes, with similar actus rei including murder, rape, torture, inhuman treatment, enforced
disappearance, unlawful confinement, and persecution.12 Several IACtHR cases have concerned
amnesties/pardons for such atrocities committed during armed conflicts in Colombia,13 Guatemala,14

Peru,15 and El Salvador,16 as well as cases related to mass atrocities committed by Chile’s and
Argentina’s military dictatorships, albeit not in armed conflict contexts.17 More specifically, some
IACtHR cases related to El Salvador18 and Colombia19 addressed amnesties or similar measures, such
as sentence reduction, which were discussed and adopted during (then) ongoing armed conflicts and
as part of complex peace-making processes.

12See, e.g., the IACtHR’s jurisprudence invoked in this article; Report of the Independent International Commission of
Inquiry on Ukraine, UN Doc. A/HRC/52/62 (2023); Ukraine v. Russia (re Crimea), Judgment of 25 June 2024, [2024] ECHR;
Parliamentary Assembly of the Council of Europe, Res. 2556 (2024).

13The Afro-descendant Communities displaced from the Cacarica River Basin (Operation Genesis) v. Colombia,
Preliminary Objections, Merits, Reparations, and Costs, Judgment of 20 November 2013, [2013] IACHR (Ser. C No
270); The Rochela Massacre v. Colombia, Merits, Reparations, and Costs, Judgment of 11 May 2007, [2007] IACHR
(Ser. C No 163).

14Tiu Tojín v. Guatemala, Merits, Reparations, and Costs, Judgment of 26 November 2008, [2008] IACHR (Ser. C No 190);
Caso de los Miembros de la Aldea Chichupac y comunidades vecinas del Municipio de Rabinal, Caso Molina Theissen y otros 12
Casos vs. Guatemala, Medidas Provisionales y Supervisión de Cumplimiento de Sentencia, Resolución, 12 March 2019, [2019]
IACHR.

15Barrios Altos v. Peru, Merits, Judgment of 14 March 2001, [2001] IACHR (Ser. C No 75).
16The Massacres of El Mozote and Nearby Places v. El Salvador, Merits, Reparations, and Costs, Judgment of 25 October

2012, [2012] IACHR (Ser. C No 252).
17E.g., Almonacid-Arellano et al. v. Chile, Preliminary Objections, Merits, Reparations, and Costs, Judgment of 26

September 2006, [2006] IACHR (Ser. C No 154).
18E.g., El Mozote, supra note 16; ibid., Concurring Opinion of Judge Diego García-Sayán of 25 October 2012, [2012] IACHR

(Ser. C No 252).
19E.g., Rochela Massacre, supra note 13; Operation Genesis, supra note 13.
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Second, the IACtHR’s amnesty/pardon jurisprudence has burgeoning authority beyond Latin
America. This jurisprudence has contributed to shaping the practice of hybrid criminal tribunals20

and the African Court on Human and Peoples’ Rights.21 More importantly for this article, the
IACtHR’s jurisprudence on amnesties/pardons has influenced the European Court of Human
Rights (ECtHR) and the International Criminal Court (ICC), both of which have jurisdiction over
mass atrocities committed during the Russo-Ukrainian war within their respective mandates.
Furthermore, the International Court of Justice (ICJ), which has handled two contentious cases
between Ukraine and Russia,22 has increasingly invoked the IACtHR’s jurisprudence, especially
that on reparations.23

In addition, the ECtHR has growingly engaged with war-related amnesties/pardons. In some
cases concerning the Yugoslav Wars and the Armenian-Azerbaijani armed conflict, the ECtHR
and/or applicants have invoked the IACtHR’s jurisprudence.24 It remains to be seen how the
ECtHR, in a new inter-state case between Ireland and the United Kingdom, will deal with the
Northern Ireland Troubles (Legacy and Reconciliation) Act 2023, which, if certain conditions are
met, guarantees immunity from prosecution for Troubles-related offences.25

The ICC has also referred to the IACtHR’s amnesty jurisprudence when examining
admissibility issues under the principle of complementarity.26 Furthermore, the ICC has relied
extensively on the IACtHR’s jurisprudence when construing its own legal framework on
reparations for victims of mass atrocities.27

In turn, the IACtHR has increasingly invoked the ECtHR’s amnesty jurisprudence and the case
law of international/hybrid criminal courts that generally ban or restrict amnesties/pardons for
gross IHRL violations.28 This process of judicial cross-fertilization where international institutions
influence one another in interactive dialogues puts the IACtHR’s jurisprudential developments
closer to Ukraine. Despite their different mandates, international courts tend to reject amnesties/
pardons granted to those accused or convicted of mass atrocities. Not only has the IACtHR laid
the foundations of such a trend, but it has also taken the lead on amnesty case law, since
supranational and national courts outside Latin America have cited the IACtHR’s jurisprudence.29

It can hence be argued that diverse supranational courts speak mutatis mutandis with the same
vocabulary about amnesties/pardons in mass atrocity cases.

Third, notwithstanding state practice that includes serious IHRL/IHL violations or
international crimes as part of the scope of amnesties/pardons, there are also opposing national
trends.30 The latter coincides with the IACtHR’s traditional position on the non-applicability of

20Prosecutor v. Kallon and Kamara, Decision on Challenge to Jurisdiction: Lomé Accord Amnesty, Cases Nos. SCSL-2004-
15-AR72(E) and SCSL-2004-16-AR72(E), A.Ch., 13 March 2004; Co-Prosecutors v. Nuon Chea et al., Decision on Ieng Sary’s
Rule 89 Preliminary Objections (Ne bis in idem and Amnesty and Pardon), Case No. 002/19-09-2007/ECCC/TC, T.Ch., 3
November 2011.

21Ajavon v. Republic of Benin, Merits and Reparations, Judgment of 4 December 2020, [2020] ACHPR, para. 236.
22Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v.

Russian Federation), Provisional Measures, Order of 16 March 2022, [2022] ICJ Rep. 211; Application of the International
Convention for the Suppression of the Financing of Terrorism and of the International Convention on the Elimination of All
Forms of Racial Discrimination (Ukraine v. Russian Federation), Judgment of 31 January 2024 (not yet published).

23E.g., Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Compensation, Judgment of 19
June 2012, [2012] ICJ Rep. 324, paras. 13, 18, 24, 33, 40.

24E.g.,Marguš v. Croatia, Judgment of 27 May 2014, [2014] ECHR, paras. 60–66, 111, 131, 138;Makuchyan and Minasyan
v. Azerbaijan and Hungary, Judgment of 26 May 2020, [2020] ECHR, para. 123.

25Ireland v. United Kingdom (III), ECHR, Application No. 1859/24 lodged on 17 January 2024.
26Prosecutor v. Gaddafi, Decision on the ‘Admissibility Challenge by Dr. Saif Al-Islam Gadafi pursuant to Articles 17(1)(c),

19 and 20(3) of the Rome Statute’, ICC-01/11-01/11-662, P.-T.Ch. I, 5 April 2019, paras. 62–66.
27E.g., Prosecutor v. Lubanga, Order for Reparations, ICC-01/04-01/06-3129, A.Ch., 3 March 2015, paras. 33–43.
28E.g., Caso Barrios Altos y Caso La Cantuta vs. Perú, Supervisión de cumplimiento de sentencia obligación de investigar,

juzgar y, de ser el caso, sancionar, Resolución, 30 May 2018, [2018] IACHR, para. 36.
29K. Engle, ‘Anti-Impunity and the Turn to Criminal Law in Human Rights’, (2015) 100 Cornell Law Review 1069, at 1103.
30Regarding amnesties/pardons, see generally Lessa and Payne, supra note 7.
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amnesties to the said atrocities. These trends are conspicuous in European states recovering from
hostilities: Bosnia-Herzegovina,31 Croatia,32 and Georgia.33 Although Russia’s amnesty laws
concerning the Russo-Chechen wars were inapplicable to those responsible for certain serious
crimes, such as genocide, terrorism, intentional homicide, rape, and kidnapping, those responsible
for war crimes and other offences proscribed under Russia’s criminal legislation were granted
amnesties.34 Paradoxically, during the travaux préparatoires of what would later be Article 6 of
Additional Protocol II to the Geneva Conventions, the Soviet Union stated that amnesties could
not apply to crimes against humanity and war crimes.35

Based on, inter alia, these examples of national and international practice, the International
Committee of the Red Cross found the existence of the following customary IHL norm:

At the end of hostilities, the authorities in power must endeavour to grant the broadest
possible amnesty to persons who have participated in a non-international armed conflict, or
those deprived of their liberty for reasons related to the armed conflict, with the exception of
persons suspected of, accused of or sentenced for war crimes.36

Another customary international law exception, albeit mentioned only in passing, was crimes
against humanity.37 This exclusion of war crimes and crimes against humanity from the scope of
amnesties overall coincides with the IACtHR’s traditional amnesty jurisprudence. Finally, the
growing consensus in international law whereby amnesties and other exemption measures for
international crimes are unacceptable is implicitly reinforced by multilateral treaties – to which
Ukraine, Russia, and many Latin American states are parties – requiring prosecution of these
offences38 without applying statutory limitations.39

2.2 Limitations

Since there are no one-size-fits-all solutions in transitional justice,40 the potential use of the
IACtHR’s jurisprudence for guidance in the context of the Russo-Ukrainian war should not be
done automatically.41 This jurisprudence must be instead adapted to the pertinent factual, legal,
and political circumstances. The principal limitations are as follows.

311995 Agreement on Refugees and Displaced Persons annexed to the Dayton Accords, 35 ILM 136, Art. VI; Zakon o
amnestiji, Sl. novine FBiH, br. 48, 3 December 1999, Art. 1.

32Zakon o općem oprostu, NN 80/96 (1390), 27 September 1996, Art. 3.
33Letter dated 5 April 1994 from the permanent representative of Georgia to the United Nations addressed to the President

of the Security Council, UN Doc. S/1994/397 (1994), Ann. II, Art. 3(c).
34Постановление Государственной Думы Федерального Собрания Российской Федерации ‘Об объявлении

амнистии в отношении лиц, совершивших общественно опасные деяния в связи с вооруженным конфликтом в
Чеченской Республике’, No. 1199-II ГД, 12 March 1997, Art. 4(a); Постановление Государственной Думы Федерального
Собрания Российской Федерации ‘Об объявлении амнистии в связи с принятием Конституции Чеченской
Республики’, No. 4125-III ГД, 6 June 2003, Art. 4.

35USSR, Statement at the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts (Geneva, 1974-1977), Official Records, Vol. IX, CDDH/I/SR.64, 7 June 1976, at 319, para. 85.

36J.-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law (2005), vol. I, at 611 (emphasis
omitted).

37Ibid., at 612–13.
38E.g., 1948 Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 277, Arts. IV–VI; Geneva

Convention III, supra note 11, Art. 129. See also Close, supra note 8, at 117–20, 133–40.
391968 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, 754

UNTS 73, Art. I. Cf. Close, supra note 8, at 120–3.
40E.g., I. Lyubashenko, Ukraine’s Search for Justice in the Shadow of the Donbas Conflict: Strategic Reforms or Crisis

Management? (2020), 38–40, 143; Close, supra note 8, at 78.
41See Куліцька, supra note 5, at 158.
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First, the IACtHR’s amnesty jurisprudence concerns non-international armed conflicts (NIACs)
(Colombia, Peru, El Salvador, and Guatemala) or dictatorial regimes in ‘peace’ times seeking
impunity for their own members through self-amnesties or blanket amnesties (e.g., Brazil and
Chile). However, El Salvador’s NIAC occurred in the 1980s’ Central American context, which saw
some level of internationalization of armed conflicts, culminating in the ICJ’s landmark Nicaragua
case. El Salvador unsuccessfully tried to intervene in this case, claiming to have suffered from
Nicaragua’s aggression.42 In any event, amnesties/pardons triggering cases at the IACtHR were
normally granted outside war contexts (e.g., Chile and Uruguay) or when hostilities substantially
decreased (e.g., Peru and Colombia). These contextual and factual features contrast with the Russo-
Ukrainian war, an international armed conflict (IAC) that started with the Russian occupation of the
Crimean Peninsula and some Donbas territories in 2014,43 although the Kremlin denied its military
involvement on the Crimean Peninsula (briefly) and in Donbas (until 2022).44 As examined later,
amnesties/pardons in Ukraine have been discussed or adopted by democratic authorities as part of
cease-fire negotiations and in a scenario of protracted hostilities.45

Second, in terms of the approaches to atrocity-related amnesties/pardons, the IACtHR and the
ECtHR have been at odds. Under its control of conventionality doctrine,46 the former has adopted
an interventionist or demanding approach to amnesties/pardons by requiring that these measures
be fully compatible with the American Convention on Human Rights (ACHR) and other inter-
American human rights treaties, the IACtHR’s jurisprudence, and general IHRL.47 Such an
approach was especially rigid in the IACtHR’s early case law leading to the annulment of amnesty
laws in Barrios Altos v. Peru, but it has become more flexible in recent years, as examined later.

Pursuant to its margin of appreciation doctrine,48 the ECtHR has conversely adopted an
approach to amnesties/pardons whereby it recognizes that states have a broader degree of
discretion than that acknowledged by the IACtHR.49 But the ECtHR seems to have been more
demanding to guarantee that states’ actions are consistent with the Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) in amnesty/pardon cases, arguably
conducting a sort of ‘implicit’ review of these national legislations in recent years.50 In any event,
unlike the IACtHR, the ECtHR has not yet directly reviewed amnesties/pardons, let alone
nullifying these measures or declaring them effectless. Authors have recognized that: the majority
of past amnesties outside Latin America have remained in effect; Latin American amnesties

42Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Declaration of
Intervention of the Republic of El Salvador (Article 63 of the Statute), 15 August 1984, General List No. 70, ICJ.

43Ukraine v. Russia (re Crimea), Decision of 16 December 2020, [2020] ECHR, para. 352; Ukraine and the Netherlands v.
Russia, Decision of 30 November 2022, [2022] ECHR, paras. 93, 652, 693–697, 718–721; Rechtbank Den Haag, Uitspraak,
ECLI:NL:RBDHA:2022:12217, 17 November 2022, paras. 4.4.3.1.3, 6.2.4.1.

44Cf. ‘Путин признал присутствие российских военных в Донбассе’, war-Ukraine info, 17 December 2015, available at
www.youtube.com/watch?v= FMYWFnuU0_8.

45К. Котельва, ‘Післявоєнна амністія в Україні: які злочини не мають звільнятися від покарання?’, Українська
Гельсінська спілка з прав людини, 26 September 2023, available at www.helsinki.org.ua/articles/pisliavoienna-amnistiia-v-
ukraini-iaki-zlochyny-ne-maiut-zvilniatysia-vid-pokarannia/.

46See, e.g., E. Ferrer Mac-Gregor, ‘Conventionality Control: The New Doctrine of the Inter-American Court of Human
Rights’, (2015) 109 AJIL Unbound 93; P. González-Domínguez, The Doctrine of Conventionality Control: Between Uniformity
and Legal Pluralism in the Inter-American Human Rights System (2018).

47See, e.g., El Mozote, supra note 16, para. 318; Rochac Hernández et al. v. El Salvador, Merits, Reparations, and Costs, Judgment
of 14 October 2014, [2014] IACHR, Ser. C No 285, para. 213; Aldea Chichupac/Molina Theissen, supra note 14, para. 52.

48See, e.g., Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence
of the ECHR (2002); A. Føllesdal and N. Tsereteli, ‘The Margin of Appreciation in Europe and Beyond’, (2016) 20
International Journal of Human Rights 1055.

49See M. Jackson, ‘Amnesties in Strasbourg’, (2018) 38 Oxford Journal of Legal Studies 451; J.-P. Perez-Leon-Acevedo, ‘The
European Court of Human Rights (ECtHR) vis-à-vis Amnesties and Pardons: Factors Concerning or Affecting the Degree of
the ECtHR’s Deference to States’, (2022) 26 International Journal of Human Rights 1107.

50See M. Milanović and T. Papić, ‘Makuchyan and Minasyan v. Azerbaijan and Hungary’, (2021) 115 AJIL 294; see Perez-
Leon-Acevedo, supra note 49.
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generally differ from those granted in other parts of the world, as the former were predominantly
self-amnesties enacted by dictatorial regimes; Latin American societies have comparatively better
transitioned into peaceful and democratic contexts than states in other regions; and Latin
American dynamics are absent in other regions.51 For example, the ECtHR has been less
demanding than the IACtHR when it comes to amnesties/pardons.52

Third, beyond Latin America, there is no clearly conclusive evidence of a customary international
law norm forbidding amnesties in cases of international crimes or gross IHRL/IHL violations.53

Indeed, the IACtHR’s methodology of cherry-picking relevant domestic practices has been subject to
criticism.54 Furthermore, there is some opposite practice in Europe. For instance, Azerbaijan
pardoned its soldier who had decapitated an Armenian officer during a NATO training, which was
an atrocity committed out of ethnic hatred and related to the Armenian-Azerbaijani armed
conflict.55 Nevertheless, the ECtHR found Azerbaijan responsible for ECHR violations.56 Other
examples are the clauses on exemption measures for mass atrocities under the Minsk agreements,
accepted by Ukraine due to Russian pressure.57 In this regard, the UN Special Rapporteur on
extrajudicial, summary, or arbitrary executions expressed concern that a blanket amnesty under the
Minsk agreements could foster impunity for international crimes and serious human rights
violations.58 These political instruments are discussed in Sections 3.2 and 4.2.

Regarding national and international practice (including the examples just presented), the
above-quoted customary IHL norm on the exclusion of war crimes from amnesties is, according to
the International Committee of the Red Cross, applicable to NIACs but it does not extend to
international(ized) armed conflicts. Indeed, the IACtHR has yet to decide on amnesty laws related
to cases stemming from IACs.

3. War-related pardon and amnesty initiatives in Ukraine
In states experiencing armed conflicts, such as Ukraine, the demand for retribution plays a prominent
role.59 In Ukraine, the wheels of criminal justice do not stop even during the (more) active phase of
hostilities. Yet, the society would return to normal life sooner or later and it is imperative to discuss

51L. Mallinder, ‘The End of Amnesty or Regional Overreach? Interpreting the Erosion of South America’s Amnesty Law’,
(2016) 65 International and Comparatively Law Quarterly 645, at 673–4.

52See Perez-Leon-Acevedo, supra note 49; ‘Access to Justice and Amnesty Laws: Two Irreconcilable Concepts?’, Just Access,
29 November 2021, available at www.just-access.de/access-to-justice-and-amnesty-laws-two-irreconcilable-concepts/.

53N. Roht-Arriaza, ‘After Amnesties Are Gone: Latin American National Courts and the New Contours of the Fight against
Impunity’, (2015) 37 Human Rights Quarterly 341; Mallinder, supra note 51, at 660–1, 670–1. See also M. Freeman, Necessary
Evils: Amnesties and the Search for Justice (2011), 275–6; A. Cassese et al., Cassese’s International Criminal Law (2013), 312.

54See Mallinder, supra note 51, at 660–1; N. Tsereteli, ‘Emerging Doctrine of Deference of the Inter-American Court of
Human Rights?’, (2016) 20 International Journal of Human Rights 1097, at 1100.

55See Makuchyan and Minasyan, supra note 24.
56Ibid., paras. 162–73, 215–21.
57S. Plokhy, The Russo-Ukrainian War (2023), 129–31.
58Office of the UN High Commissioner for Human Rights, ‘End of Visit Statement of the Special Rapporteur on

Extrajudicial, Summary or Arbitrary Executions, Christof Heyns’, 18 September 2015, available at www.ohchr.org/en/stateme
nts/2015/09/end-visit-statement-special-rapporteur-extrajudicial-summary-or-arbitrary.

59‘Експерти не радять поспішати із законом про амністію: потрібен діалог’,Укрінформ, 22 January 2020, available at www.u
krinform.ua/rubric-society/2860671-eksperti-ne-radat-pospisati-iz-zakonom-pro-amnistiu-potriben-dialog.html; О. Семенюк,
‘Амністія і прощення як елементи розбудови миру після збройного конфлікту’, JustTalk, 21 September 2022, available at
www.youtube.com/watch?v=KOvcEykTGSY; І. Салій, ‘Ненависть від суспільства і вирок від суду. Увʼязнений на довічне
прокурор-зрадник боротиметься за виправдання’, Судовий репортер, 17 September 2023, available at www.sudreporter.org/ne
navyst-vid-suspilstva-i-vyrok-vid-sudu-uv%ca%bcyaznenyj-na-dovichne-prokuror-zradnyk-borotymetsya-za-vypravdannya/; see
Котельва, supra note 45; I. Marchuk, ‘Domestic Accountability Efforts in Response to the Russia-Ukraine War: An Appraisal
of the First War Crimes Trials in Ukraine’, (2022) 20 Journal of International Criminal Justice 787, at 792–8; M. Vishchyk, ‘Insight
from Ukraine: Revitalizing Belief in International Law’, Just Security, 18 March 2022, available at www.justsecurity.org/80719/insi
ght-from-ukraine-revitalizing-belief-in-international-law/; S. Dunne, ‘Rethinking Peace and Justice: A Balancing Act in Ukraine’,
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various models of transitional justice before the Russo-Ukrainian war ends.60 A key component of
such models is the question of amnesty/pardon.

Amnesty, unlike pardon, is defined in Ukraine’s legislation. Amnesty means ‘a full or partial
release from serving a sentence for persons’ found guilty of a crime, or for those whose criminal
cases have been adjudicated but whose corresponding judgments have not yet entered into force.61

While amnesty law is adopted by the Ukrainian Parliament for a specific category of persons or a
specific person,62 pardon is granted by the Ukrainian President for a specific person.63 Pardon can
only be granted to convicted persons.64

3.1 Pardon

In Ukraine’s legal framework, pardon for perpetrators of grave and particularly grave crimes,
i.e., including war crimes, genocide, and the crime of aggression,65 may be granted ‘in exceptional
cases and subject to extraordinary circumstances’,66 a legal provision criticized for its vagueness by
the ECtHR.67 If a person is sentenced to life imprisonment, pardon replaces it with a minimum of
25 years’ imprisonment after the convicted person has served at least 15 years (or 20 years, before
the amendment of 22 December 2023) in prison.68

For Pysmenskyi, the need to exchange POWs falls within the ambit of the above-mentioned
exceptionality.69 Is this interpretation correct?

First, it wrongly implies that POWs can be convicted of crimes that are not deemed
international. This mistake used to be ubiquitous in the Ukrainian criminal justice system.
Ukraine treated members of the Russian army and Russian proxies in Donbas as ordinary
criminals, notably terrorists.70 Even at the beginning of Russia’s full-scale invasion of Ukraine,
Russian combatants were arrested and charged with illegal crossing of the border.71 This practice

Justice in Conflict, 28 April 2020, available at www.justiceinconflict.org/2020/04/28/rethinking-peace-and-justice-a-balancing-act-
in-ukraine/.

60See Семенюк, supra note 59; A. Korynevych, ‘Possibilities and Obstacles to Application of Transitional Justice
Mechanisms to the Situation in Donbas’, (2017) 3 Український часопис міжнародного права 68, at 69; T. Lachowski, ‘The
Reintegration of Donbas Through Reconstruction and Accountability. An International Law Perspective’, in H. Shelest and
M. Rabinovych (eds.), Decentralization, Regional Diversity, and Conflict: The Case of Ukraine (2020), 145, at 168; L. Mallinder,
‘The Role of Transitional Justice in Ukraine’, Queen’s University Belfast, 4 April 2022, available at www.qub.ac.uk/Research/
GRI/mitchell-institute/news/2022/040422LouiseMallinderConflictBlog.html.

61Закон України ‘Про застосування амністії в Україні’, Відомості Верховної Ради України (ВВР), 1996, No. 48, ст.
263, Art. 1.

62Ibid.; Конституція України, ВВР, 1996, No. 30, ст. 141, Art. 92; Кримінальний кодекс України, ВВР, 2001, Nos. 25–26,
ст. 131, Art. 86(1).

63See Конституція, supra note 62, Art. 106(27); see Кримінальний кодекс, supra note 62, Art. 87(1); Указ Президента
України ‘Про Положення про порядок здійснення помилування’, No. 223/2015, 21 April 2015.

64See Указ No. 223/2015, supra note 63, App., para. 2; Указ Президента України, ‘Про Положення про порядок
здійснення помилування’, No. 902/2010, 16 September 2010 (repealed on 21 April 2015), App., para. 2.

65As of 31 July 2024, crimes against humanity are still not proscribed by the Ukrainian Criminal Code.
66See УказNo. 223/2015, supra note 63, App., para. 5. Cf. УказNo. 902/2010, supra note 64, App., para. 9 (‘only if there are

circumstances that require a particularly humane treatment’).
67Petukhov v. Ukraine (No. 2), Judgment of 12 March 2019, [2019] ECHR, paras. 173–174.
68See Кримінальний кодекс, supra note 62, Art. 87(2); see УказNo. 223/2015, supra note 63, App., paras. 2, 4, as amended

on 22 December 2023; Указ No. 902/2010, supra note 64, App., paras. 2, 4.
69Є. Письменський, ‘Право на звернення про помилування та критерії його застосування: порівняльно-правовий

аналіз’, in Є. Бараш and М. Рудницьких (eds.), Інститут помилування в Україні та світі (2018), 71, at 78, 82.
70See Marchuk, supra note 59, at 790–1; O. Luchterhandt, ‘Die Vereinbarungen von Minsk über den Konflikt in der

Ostukraine (Donbass) aus völkerrechtlicher Sicht’, (2019) 57 Archiv des Völkerrechts 428, at 428.
71М. Каменев and Т. Козак, ‘«Мисливці». Монолог керівника Департаменту війни Офісу генпрокурора Юрія

Бєлоусова про те, як Україна розслідує воєнні злочини’, Ґрати, 2 November 2022, available at www.graty.me/uk/monolo
gue/mislivczi-monolog-kerivnika-departamentu-vijni-ofisu-genprokurora-yuriya-b%D1%94lousova-pro-te-yak-ukra%D1%
97na-rozslidu%D1%94-vo%D1%94nni-zlochini/.
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was declared to be abandoned,72 and rightly so, because POWs enjoy combatant immunity and
their internment is not a punitive measure.73 In a recent verdict, the Novozavodskyi District Court
of Chernihiv held that the accused, a Russian serviceman, ‘cannot bear individual criminal
responsibility for the fact of participation in an armed conflict’.74

The second implication of Pysmenskyi’s interpretation of Ukraine’s criminal law is that pardon
can be granted to POWs convicted of international crimes. Indeed, according to the IHL principle
of assimilation, POWs enjoy the same right to apply for pardon as members of the detaining
power’s army.75 Yet, pardon to all such convicts, whether from the detaining power’s army or
adversary army, is questionable due to the gravity of international crimes.76

Finally, pardon has been claimed to be a useful political tool to achieve a national or inter-state
compromise and cessation of armed conflict.77 However, the practicality of pardon as an
individual act at the discretion of one person – the president – is debatable when it comes to mass
atrocities. Moreover, should we agree that the concept of pardon must include elements of
remorse and compensation for the damage inflicted by the convicted person,78 other mechanisms,
such as amnesty, appear to be more suitable during the war and thereafter.

3.2 Amnesty

3.2.1 The draft law of 16 September 2014
As a measure to implement the first Minsk agreement, Ukraine had to ‘[e]nact a law prohibiting
the prosecution and punishment of persons in connection with the events that took place in
certain areas of [Donbas]’.79 On 16 September 2014, 287 parliamentarians voted in favour of such
a draft law.80 Two categories of persons were to be exempted from criminal responsibility if,
within specified time limits, they informed the relevant pre-trial investigation body that they did
not hold hostages, keep weapons, occupy the premises, or block the work, of state authorities.
These categories comprised ‘members of armed groups or persons involved in the activities of
such groups’ and/or persons who ‘participated in the activities of self-proclaimed bodies in the
Donetsk and Luhansk provinces or opposed the anti-terrorist operation’.81 The bill was expressis
verbis inapplicable to perpetrators of certain crimes, particularly terrorist acts, genocide, murder,
human trafficking, rape, and sexual violence, and those involved in the downing of MH17 and/or
obstructing its investigation.82 The bill did not come into force, as the President did not sign it.
The main reason was that the law on the local self-government in Donbas, which ruled out
prosecution and criminal punishment of ‘participants of events in the Donetsk and Luhansk

72Ibid.
73See Commentary, supra note 10, at 8, 409–10, 1316.
74Новозаводський районний суд м. Чернігова, Вирок, 26 October 2023, справа No. 751/1303/23.
75See Commentary, supra note 10, at 1516.
76О. Червякова, ‘Відповідальність за воєнні злочини: механізми та процеси відновлення суверенітету та безпеки

України’, (2020) 61(2) Форум права 150, at 154.
77М. Сірий, ‘Актуально про помилування’, Українська правда, 18 November 2013, available at www.pravda.com.ua/co

lumns/2013/11/18/7002351/.
78In Ukraine, these elements are not obligatory but are some of the factors to be considered. See Указ No. 223/2015, supra

note 63, App., para. 9. See also Указ No. 902/2010, supra note 64, App., para. 9.
79Protocol on the Results of Consultations of the Trilateral Contact Group with Respect to the Joint Steps Aimed at the

Implementation of the Peace Plan of the President of Ukraine, P. Poroshenko, and the Initiatives of the President of Russia,
V. Putin (5 September 2014), available at www.peaceagreements.org/viewmasterdocument/1363, para. 6.

80Проєкт Закону України ‘Про недопущення переслідування та покарання осіб-учасників подій на території
Донецької та Луганської областей’, No. 5082, 16 September 2014.

81Ibid., Art. 1. The Donbas theatre of the Russo-Ukrainian war was called the ‘anti-terrorist operation’ in 2014–2018.
82Ibid., Art. 5.
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provinces’ and set the conditions for local elections,83 was not complied with by the Russian
proxies there.84

The stillborn bill contained a legion of procedural, conceptual, and other deficiencies. First,
Ukraine could not control its enforcement: Russian armed forces and their proxies held sway over
prosecutors and judges in Donbas,85 whereas officials from other regions of Ukraine, if seconded
to Donbas, would work in danger.86 Second, anyone could submit the required declaration to the
relevant pre-trial investigation body, which would then be obliged to exempt him/her from
criminal responsibility, without any procedure to verify the declarant’s honesty.87 Third, the draft
law gave rise to legal uncertainty as to its scope ratione loci due to the constantly fluctuating
boundaries of the anti-terrorist operation.88 Fourthly, the draft law failed to conceptually
distinguish between national and international crimes and enshrined amnesty for some grave
offences, notably war crimes.89 Fifthly, there was no distinction between war-related and other
crimes.90 Sixthly, the draft law did not distinguish between Ukrainian citizens, who could
participate in a national reconciliation process, and foreigners.91 Finally, the draft law failed to
amend – and hence contradicted – the Ukrainian Criminal Code, which shall be the only law
determining ‘[t]he criminal illegality of an act, as well as its : : : criminal law consequences’.92 In
light of the foregoing, what was called amnesty essentially amounted to pseudo-amnesty.93

3.2.2 The draft law of 19 March 2015
As a measure to implement the second Minsk agreement, unanimously endorsed by the UN
Security Council,94 Ukraine had to ‘[e]nsure pardon and amnesty by enacting the law prohibiting
the prosecution and punishment of persons in connection with the events that took place in
certain areas of [Donbas]’.95 This unconditional amnesty/pardon clause, which might be seen as a
necessary evil to achieve peace, could negatively affect the functioning of Ukraine as a state.96

Indeed, the Kremlin viewed the second Minsk agreement as a means to erode Ukraine’s
sovereignty.97 Moreover, the formulation was problematic, because pardon, unlike amnesty, shall

83Закон України ‘Про особливий порядок місцевого самоврядування в окремих районах Донецької та Луганської
областей’, ВВР, 2014, No. 45, ст. 2043.

84‘Ольга Айвазовська: Мінський процес вимагає модернізації’, Ukr.media, 23 May 2016, available at www.ukr.media/
politics/263770/. See also Lyubashenko, supra note 40, at 102.

85О. Задорожній,Міжнародне право в міждержавних відносинах України і Російської Федерації 1991–2014 (2014), 731.
86М. Блудша, ‘Закон про «амністію» для «сепаратистів і терористів» неможливо застосувати на практиці –

експерти’, Українське юридичне товариство, 17 September 2014, available at www.justice.org.ua/politika-i-pravo-podiji-fa
kti-komentari/zakon-pro-amnistiyu-dlya-separatistiv-i-teroristiv-nemozhlivo-zastosuvati-na-praktitsi-eksperti.

87Ibid.
88Ibid.
89‘Закон про амністію не дозволяє визначити осіб, на яких він поширюється – експерти’, УНІАН, 24 September 2014,

available at www.unian.ua/politics/988578-zakon-pro-amnistiyu-ne-dozvolyae-viznachiti-osib-na-yakih-vin-poshiryuetsya-
eksperti.html.

90Ibid.
91Ibid.
92See Кримінальний кодекс, supra note 62, Art. 3(3). See also ibid., Art. 44. For a critique see Блудша, supra note 86.
93А.Музика, ‘Псевдоамністії: без елементарної системності законодавства неможлива єдність судової практики’, in

Забезпечення єдності судової практики у кримінальних справах в контексті подій 2013–2014 років в Україні (2014),
118, at 123.

94UN Security Council, Res. 2202, UN Doc. S/RES/2202 (2015).
95Package of Measures for the Implementation of the Minsk Agreements (12 February 2015), available at peacemaker.un.

org/sites/default/files/document/files/2024/05/ua150212minskagreementen.pdf, para. 5.
96See Lachowski, supra note 60, at 151.
97D. Allan and K. Wolczuk, ‘Why Minsk-2 Cannot Solve the Ukraine Crisis’, Chatham House, 16 February 2022, available

at www.chathamhouse.org/2022/02/why-minsk-2-cannot-solve-ukraine-crisis.
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be granted by a presidential decree rather than a law. Yet, a new amnesty bill was registered for
consideration at the Parliament on 19 March 2015.98

This bill applied exclusively to Ukrainian citizens who (allegedly) committed an act that
(potentially) fell within the definition of a crime from the specified list, provided that the act did
not result in the victim’s death, medium bodily injury, or grievous bodily injury.99 The list in
question did not include certain grave and particularly grave crimes, such as terrorist acts,
genocide, war crimes, and the crime of aggression.100 Moreover, the new requirement for
individuals to declare their ‘participation in the events’ in Donbas101 lacked a procedure to verify
the declarant’s honesty. The bill was eventually withdrawn, since it failed to address all the
deficiencies of the earlier legislative attempt to introduce amnesties. Further efforts to convert a
similar bill to legislation were unsuccessful.102

3.2.3 The draft law of 25 April 2016
On 25 April 2016, a draft amnesty law specifically targeting members of the Ukrainian army and
other lawfully created armed groups participating in the anti-terrorist operation was registered for
consideration at the Ukrainian Parliament.103 The need for amnesty was justified primarily by the
belief that hostilities placed a tremendous psychological burden on persons committing crimes.104

The scope of the bill’s applicability did not cover certain crimes, including terrorist acts, genocide,
intentional homicide, torture, rape, violence against civilians, and the use of weapons of mass
destruction.105 Yet, a person maltreating POWs could, as a rule, receive amnesty. The bill was
criticized for such loopholes106 and ultimately withdrawn.

3.2.4 Amnesty as a part of transitional justice initiatives
In 2019–2020, a group of Ukrainian officials, together with the civil society and academics,
designed a non-public transitional justice roadmap. It is reported to have stipulated that
amnesties/pardons could not be granted to persons, including members of the Ukrainian armed
forces, who committed the gravest crimes, particularly war crimes and crimes against humanity.107

It also allegedly included provisions for accountability, notably lustration, targeting leaders and
aiders of the occupying administrations, as their activities infringed on Ukraine’s sovereignty and
territorial integrity.108 Although a detailed list of professions was deliberately omitted (as it is more
important what each person actually did), the roadmap’s drafters reassured that 95 per cent of

98Проєкт Закону України ‘Про недопущення кримінального переслідування, притягнення до кримінальної,
адміністративної відповідальності та покарання осіб - учасників подій на території Донецької, Луганської областей’,
No. 2425, 19 March 2015.

99Ibid., Arts. 1–3.
100Ibid., Art. 2.
101Ibid., Art. 1.
102Проєкт Закону України ‘Про недопущення кримінального переслідування, притягнення до кримінальної,

адміністративної відповідальності та покарання осіб - учасників подій на території Донецької, Луганської областей’,
No. 1089, 29 August 2019.

103Проєкт Закону України ‘Про амністію осіб, які на момент вчинення злочину приймали участь у проведенні
антитерористичної операції’, No. 4519, 25 April 2016.

104Пояснювальна записка до проєкту Закону України ‘Про амністію осіб, які на момент вчинення злочину
приймали участь у проведенні антитерористичної операції’, 25 April 2016, available at w1.c1.rada.gov.ua/pls/zweb2/we
bproc4_2?id=&pf3516= 4519&skl= 9, Sec. 1.

105See Проєкт Закону No. 4519, supra note 103, Art. 4.
106See Lyubashenko, supra note 40, at 105.
107О. Коваленко and К. Коберник, ‘Покарання для воєнних злочинців, компенсації для жертв і памʼятники для

героїв— яким буде правосуддя після війни’, Бабель, 8 July 2020, available at www.babel.ua/texts/46817-pokarannya-dlya-
voyennih-zlochinciv-kompensaciji-dlya-zhertv-i-pam-yatniki-dlya-gerojiv-yakim-bude-pravosuddya-pislya-viyni-interv-yu-
postiynogo-predstavnika-prezidenta-v-krimu-antona-korinevicha.

108Ibid.
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persons working in the Russian-occupied areas of Ukraine would not be adversely affected.109

Indeed, some Ukrainian experts believed that entrepreneurs and people who got paid from public
funds, such as teachers, medical doctors, utility workers, and even the so-called ‘officials’, should
be amnestied.110 The Ukrainian President was expected to approve the roadmap via a decree and
request the government to prepare an implementation plan, but neither transpired.111

Meanwhile, the legislators began to discuss the bill ‘On the Principles of State Policy of the
Transition Period’ in August 2021.112 Article 9 of this bill stipulated, inter alia, that neither special
exemption from criminal responsibility, nor amnesty shall be granted to persons in the Russian
occupying forces and administrations who committed certain crimes ‘in connection with’ the
occupation of Ukraine.113 The list of these crimes contained war crimes, crimes against humanity,
genocide, torture, national security crimes, and, potentially, the crime of aggression, etc.114

Further details were supposed to be established in a separate law,115 which made some
Ukrainian civil society organizations express concern that the bill undermined the principle of
legal certainty and resembled more of a political declaration.116 This situation also precluded the
Venice Commission from assessing the compatibility of the entire legal framework with
international legal standards.117 In addition, the phrases ‘in connection with’ were criticized for
their lack of clarity,118 although such wording is pervasive in transitional justice, as exemplified by
the Colombian peace agreement.119 The Venice Commission was also puzzled by the non-
applicability of Article 9 to crimes committed outside the occupied territories of Ukraine.120 By
inserting the catalogue of perpetrators of national security crimes, the bill not only controversially
narrowed the requirements of the law ‘On the Application of Amnesty in Ukraine’121 but also
breached the principle of non-discrimination.122 Furthermore, the differentiated treatment of
offenders, which was not envisaged by the Minsk agreements, сould be detrimental to the
reconciliation process.123 Finally, the Kremlin threatened that the adoption of the bill would
amount to Ukraine’s withdrawal from the Minsk agreements.124 Instead, Russia insisted on
blanket amnesties.125 On 25 January 2022, the draft law was withdrawn.

109‘Амністія не для всіх: яким буде перехідне правосуддя на Донбасі і у Криму’, РБК-Україна, 11 August 2020,
available at daily.rbc.ua/ukr/show/amnistiya-vseh-kakim-budet-perehodnoe-pravosudie-1597054850.html.

110See ‘Експерти не радять поспішати’, supra note 59.
111K. Busol, ‘Mariupol and the Origins and Avenues of Ukraine’s Transitional Justice Process’, Just Security, 1 June 2022,

available at www.justsecurity.org/81680/mariupol-and-the-origins-and-avenues-of-ukraines-transitional-justice-process/.
112Проєкт Закону України ‘Про засади державної політики перехідного періоду’, No. 5844, 9 August 2021.
113Ibid., Art. 9(2).
114Ibid.
115Ibid., Art. 9(4).
116‘Analysis of the Draft Law “On the Principles of the State Policy of Transition Period”’, Right to Protection, 20 September

2021, available at www.r2p.org.ua/transition-period-policy-analysis/?lang= en.
117Venice Commission, Opinion on the Draft Law ‘On the Principles of State Policy of the Transition Period’, No. 1046/

2021, 18 October 2021, para. 54.
118Ibid.; Верховна Рада України, Висновок Головного науково-експертного управління, 21 October 2021, available at

w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511= 72625.
119Acuerdo Final para la Terminación del Conflicto y la Construcción de una Paz Estable y Duradera, 24 November 2016,

available at www.jep.gov.co/Documents/Acuerdo%20Final/Acuerdo%20Final%20Firmado.pdf, item 5.1.2, paras. 32–33, 42,
48, 50; App. 1, Arts. 1–2, 6–8, 46, 50, 55.

120See Venice Commission’s Opinion, supra note 117, para. 54.
121See Висновок, supra note 118. See also Venice Commission’s Opinion, supra note 117, para. 54.
122See Venice Commission’s Opinion, supra note 117, para. 54.
123Ibid.
124‘Лавров: принятие закона о переходном периоде обозначит выход Киева из минских соглашений’, ТАСС, 12

November 2021, available at www.tass.ru/politika/12911863.
125Ministry of Foreign Affairs of the Russian Federation, ‘Foreign Minister Sergey Lavrov’s Interview with Director General of

Rossiya Segodnya International Information Agency Dmitry Kiselev’, 28 April 2021, available at www.mid.ru/en/foreign_policy/
rso/1420439/. See also I. Lyubashenko, Transitional Justice in Post-Euromaidan Ukraine: Swimming Upstream (2017), 107.
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3.3 Legal developments after 24 February 2022

In response to Russia’s full-scale invasion of Ukraine, the Ukrainian Parliament promptly
criminalized collaboration with and aiding the aggressor state, both broadly defined.126 Thus, the
legislators moved away from the more reconciliatory settlement options.127

Thousands of international crimes were allegedly committed during the initial months of the
full-scale invasion.128 At the same time, the number of POWs grew exponentially. The necessity to
exchange these persons without undermining criminal justice processes loomed large.

According to the newly introduced Article 841 of the Ukrainian Criminal Code, the convicted
person shall be released from serving a sentence upon his/her written consent, if the competent
state body has decided to exchange him/her as a POW.129 Although Article 841 is placed
immediately before Articles 85–87 on amnesty/pardon, the new provision has a military rationale.
For example, the Shevchenkivskyi District Court of Kyiv gave the green light to the exchange of a
Russian artillerist, who had been convicted of a war crime and sentenced to 11 years and six
months in prison.130

A similar procedure was introduced for suspects and accused persons.131 After the exchange of
POWs, the criminal trial in Ukraine can continue even if the person accused of certain crimes,
including the crime of aggression, war crimes, and genocide, is absent (in absentia).132

Yurii Bielousov, Head of the Department for Countering Crimes Committed During Armed
Conflict of the Prosecutor General’s Office of Ukraine, reassured that POWs who committed a
‘grave war crime’, such as murder or rape, were not planned to be transferred to Russia before they
serve their sentences.133 To a certain extent, this viewpoint reflects some popular opinions on
amnesty for war crimes without fatal consequences, as demonstrated in Section 3.4. As a matter of
law, however, Ukraine’s legislation provides no gravity-based typology of war crimes. As a matter
of fact, the assurance in question can be trumped by a military desideratum.134 For example, a
Russian pilot, who had been exchanged for a few Ukrainian pilots,135 was convicted in absentia of
the war crime of murder.136

3.4 Public opinion polls

Public opinion research in Ukraine has often focused on the topic of war-related amnesty over the
last decade. One of the latest examples is the computer-assisted telephone interviewing survey
conducted by the Sociological Group ‘Rating’ in October 2023. The respondents’ support of

126See Кримінальний кодекс, supra note 62, Arts. 1111 (added on 3 March 2022), 1112 (added on 14 April 2022).
127However, the emphasis on Russia as an aggressor state might, arguably, leave room for the rehabilitation of Ukrainian

traitors. See Lyubashenko, supra note 40, at 106–7.
128Офіс Генерального прокурора, Telegram, 28 July 2022, available at t.me/pgo_gov_ua/4958?single. See also Офіс

Генерального прокурора, X (Twitter), 13 July 2024, available at x.com/GP_Ukraine/status/1812077369202442626.
129See Кримінальний кодекс, supra note 62, Art. 841 (added on 28 July 2022). The competent state body is the

Coordination Headquarters for the Treatment of Prisoners of War.
130Шевченківський районний суд м. Києва, Ухвала, 11 November 2022, справа No. 761/24794/22.
131Кримінальний процесуальний кодекс України, ВВР, 2013, Nos. 9–10, Nos. 11–12, No. 13, ст. 88, Art. 2011.
132Ibid., Art. 323(3).
133А. Черніков, ‘Юрій Бєлоусов, «департамент війни» Офісу Генпрокурора: «Між нами і журналістами-

розслідувачами виникла конкуренція. Це добре, але є ризики»’, Детектор медіа, 5 August 2022, available at www.
detector.media/infospace/article/201635/2022-08-05-yuriy-bielousov-departament-viyny-ofisu-genprokurora-mizh-namy-i-
zhurnalistamy-rozsliduvachamy-vynykla-konkurentsiya-tse-dobre-ale-ie-ryzyky/.

134А.Шершень, ‘Юрій Бєлоусов, керівник Департаменту війни Офісу генпрокурора: Новий міністр оборони Росії у
фокусі уваги МКС’, Укрінформ, 3 July 2024, available at www.ukrinform.ua/rubric-polytics/3881395-urij-belousov-kerivni
k-departamentu-vijni-ofisu-genprokurora.html.

135В. Гордієнко, ‘Російського пілота, який бомбив Чернігів, обміняли на українських льотчиків’, УНІАН, 1 October
2022, available at www.unian.ua/war/viyna-v-ukrajini-rosiyskogo-pilota-yakiy-bombiv-chernigiv-obminyali-na-ukrajinskih-
lotchikiv-11996646.html.

136See Вирок, supra note 74; Чернігівський апеляційний суд, Ухвала, 22 January 2024, справа No. 751/1303/23.
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amnesty varied depending on the category of collaborators in the Russian-occupied territories of
Ukraine: from 58 per cent for medical doctors, teachers, and social workers to 1 per cent for
members of local political parties (see Table 1).137 No conditions for such amnesties were put
forward, which is a drawback.

As regards accountability for war crimes, the respondents supported amnesty if certain
conditions were met (see Table 2). For example, 42 per cent would agree to amnesty if war crimes
had no fatal consequences, and 40 per cent would favour it if the perpetrator engaged in socially
useful work to restore Ukraine.138 It is worthy of note that the survey did not differentiate between
Ukrainian citizens and foreigners, which is a commendable approach.

Nevertheless, sociological data about an ongoing armed conflict, such as the Russo-Ukrainian
war, should be taken with a grain of salt, as they arguably lack reliability.139 In terms of
representativeness, millions of Ukrainian refugees across the world and millions of Ukrainians
residing in the Russian-occupied territories are not heard in public opinion research,140 including
that discussed above. Furthermore, some people may be fearful of telling the truth, responding to a
politically sensitive question, or taking part in a wartime survey in the first place.141 After all, the
rights to freedom of expression and respect for one’s correspondence are restricted in Ukraine, as
stated in its derogations from certain obligations under the ECHR and the International Covenant
on Civil and Political Rights; notably, it is prohibited to produce and disseminate information ‘that
may destabilize the situation’.142

4. The IACtHR’s jurisprudential standards on amnesties/pardons and potential
applicability thereof to Ukraine
4.1 The IACtHR’s jurisprudential standards on amnesties/pardons

This subsection provides an analytical summary of the main trends in the IACtHR’s amnesty/
pardon jurisprudence.143 In Barrios Altos v. Peru, the IACtHR became the first supranational
court that nullified national legislation, namely self-amnesty laws on gross human rights violations
that benefited members of the death squad group Colina during the term of Peru’s ex-President
Fujimori.144 According to the IACtHR, this finding had general effects and, thus, was applicable to
not only the case at hand but also other proceedings or cases affected by those Peruvian self-
amnesty laws.145 Hence, the IACtHR in La Cantuta v. Peru applied the Barrios Altos
jurisprudential standard concerning the same self-amnesty laws.146

137Соціологічна група ‘Рейтинг’, Правосуддя в умовах російської збройної агресії, 18-24 жовтня 2023, available at
www.ratinggroup.ua/files/ratinggroup/reg_files/rg_ua_justice_102023.pdf, at 50.

138Ibid., at 48.
139D. Dumitru and D. Moses, ‘Introduction: The Russian Invasion of Ukraine’, (2023) 25 Journal of Genocide Research 253,

at 253.
140K. Rickard et al., ‘How Reliable Are Polls In Wartime Ukraine?’, PONARS Eurasia Policy Memo No. 830, 15 February

2023, available at www.ponarseurasia.org/wp-content/uploads/2023/02/Pepm830_Rickard-Toal-Bakke-OLoughlinl_Fe
b2023-1.pdf, at 6.

141Ibid., at 4–6.
142Permanent Mission of Ukraine to the United Nations, Notifications Nos. 4132/28-110-17625 and 4132/28-110-17626, 28

February 2022; Permanent Representative of Ukraine to the Council of Europe, Note Verbale No. 31011/32-017-3, 28
February 2022, Ann.

143See also L. Cornejo-Chavez, J.-P. Perez-Leon-Acevedo and J. García-Godos, ‘The Presidential Pardon of Fujimori:
Political Struggles in Peru and the Subsidiary Role of the Inter-American Court of Human Rights’, (2019) 13 International
Journal of Transitional Justice 328; see Perez-Leon-Acevedo, supra note 49, at 1109–12.

144See Barrios Altos, supra note 15, paras. 41–44, 51(4).
145See Barrios Altos v. Peru, Interpretation of the Judgment of the Merits, Judgment of 3 September 2001, [2001] IACHR

(Ser. C No 83).
146La Cantuta v. Peru, Merits, Reparations, and Costs, Judgment of 29 November 2006, [2006] IACHR (Ser. C No 162),

para. 80(62).
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This initial trend of the IACtHR’s zero tolerance for amnesty laws, which concerned blanket
amnesties or self-amnesties or similar measures that sought to grant impunity by precluding
criminal proceedings against or freeing those accused or convicted of gross human rights
violations constitutive of international crimes, continued for several years. Thus, the IACtHR in
Almonacid-Arellano et al. v. Chile determined that a self-amnesty law concerning systemic state
torture implemented during the Pinochet dictatorship had no legal effect.147 This judgment is also
pivotal because it was the first time the IACtHR defined its control of conventionality doctrine,
which contrasts with the ECtHR’s margin of appreciation doctrine.

Table 1. Amnesty for various categories of collaborators

Question: To which categories of residents of the occupied territories, with respect to whom facts of
collaboration with the enemy have been established, can amnesty be granted, in your opinion?
(Multiple answers are possible). %

medical doctors, teachers, and social workers 58

heads of local communal institutions, e.g., hospitals and schools 33

heads of local enterprises, organizations, and banks 9

local officials 6

members of the law enforcement bodies, e.g., police and security service 6

members of illegal armed formations 6

organizers of the so-called elections and referenda 5

local journalists 4

employees of the occupier’s judiciary 3

members of local political parties 1

nobody from the list above 17

difficult to answer 7

Table 2. Amnesty for war criminals

Question: Under what conditions, in your opinion, is it possible to grant amnesty to certain categories
of individuals who were guilty of committing war crimes during the war? (Multiple answers are
possible). %

for war crimes without fatal consequences 42

performance of socially useful work to restore the country 40

provision of important and truthful testimony about the crimes 27

compensation to victims 26

voluntary confession to a specific crime 20

apology to victims and expression of remorse 12

others 1

under no circumstances 14

difficult to answer 4

147See Almonacid-Arellano, supra note 17, para. 171.
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In Gomes-Lund et al. v. Brazil, the IACtHR declared that an amnesty law issued during the
Brazilian military dictatorship had no legal effect.148 In Gelman v. Uruguay, the IACtHR
established that national legislation on amnesties and statutes of limitations adopted during
Uruguay’s dictatorial regime breached the state’s IHRL obligations, even if this legislation was
ratified in a democratic regime through referenda and upheld by the judiciary during
democracy.149 Scholars such as Gargarella have criticized the IACtHR’s complete disregard for the
democratic validation of the said legislation in the Uruguayan case.150 In these cases, which
arguably correspond to a first jurisprudential period (from 2001 to approximately 2011), the
IACtHR adopted a rigid position focused solely on assessing the compatibility of national
legislation on amnesties and similar measures with the state’s obligations under IHRL, particularly
the ACHR, without (explicitly) taking into account or (substantially) examining other
considerations. However, even during this jurisprudential period, some degree of progressive
flexibility can be observed: while the IACtHR in Barrios Altos v. Peru declared national legislation
null and void, its focus in subsequent cases shifted primarily to the lack of effect or inapplicability
of such legislation.

As the IACtHR increasingly appraised national legislation on amnesties and similar measures
related to (then) ongoing NIAC (Colombia) and periods postdating NIACs (Guatemala and El
Salvador), along with the respective peace-making processes, the IACtHR started looking at other
factors when assessing the compatibility of these national measures with the ACHR and
international law as a whole. This contrasts with the judicial approach in the above-mentioned
Peruvian cases which, unlike other cases of the first jurisprudential period unrelated to NIACs,
occurred within the broader context of a NIAC: the Peruvian one. In the Peruvian cases, the
IACtHR mostly zoomed in on the self-amnesty laws and similar measures but without further
contextual consideration. Thus, it is possible to identify a second jurisprudential period, which
became noticeable around 2012 but arguably began in 2007. This period can be characterized by
the IACtHR’s attempts to nuance its strict approach and, thus, balance various competing
interests in ongoing wars, post-war contexts, and/or post-dictatorial scenarios.

In Rochela Massacre v. Colombia (2007), the IACtHR did not decide whether, in the context of
the (then) ongoing NIAC between the Colombian government and the Revolutionary Armed
Forces of Colombia–People’s Army (FARC), the Justice and Peace Law was an amnesty because
such a legislative piece was still at an early stage.151 The judges rather indicated guiding principles
to implement the said law.152 In turn, the ICC seemingly tolerated certain amnesty-related
measures under the Justice and Peace Law during the ICC’s preliminary examination concerning
Colombia.153 In Tiu Tojín v. Guatemala and García Lucero et al. v. Chile, the IACtHR did not
annul amnesty laws but, to determine state responsibility, instead examined whether these laws
were actually applied.154

148Gomes-Lund et al. v. Brazil, Preliminary Objections, Merits, Reparations, and Costs, Judgment of 24 November 2010,
[2010] IACHR (Ser. C No 219), para. 325(3).

149Gelman v. Uruguay, Merits and Reparations, Judgment of 24 February 2011, [2011] IACHR (Ser. C No 221), paras. 230–246.
150See R. Gargarella, ‘No Place for Popular Sovereignty? Democracy, Rights, and Punishment in Gelman v. Uruguay’, SELA

(Seminario en Latinoamérica de Teoría Constitucional y Política) Papers, 2013, available at openyls.law.yale.edu/handle/20.
500.13051/17480; R. Gargarella, Castigar al prójimo: por una refundación democrática del derecho penal (2016), 91–124.

151See Rochela Massacre, supra note 13, paras. 192–193.
152Ibid.
153See, e.g., C. Josi, ‘Accountability in the Colombian Peace Agreement: Are the Proposed Sanctions Contrary to Colombia’s

International Obligations?’, (2017) 46 Southwestern Law Review 401, at 416–18; N. Silva Santaularia, ‘Colombia and the
International Criminal Court: A Case of Positive Complementarity in Transitional Justice Contexts’, in D. Bilchitz and
R. Cachalia (eds.), Transitional Justice, Distributive Justice, and Transformative Constitutionalism: Comparing Colombia and
South Africa (2023), 440.

154See Tiu Tojín, supra note 14, paras. 89–90; García Lucero et al. v. Chile, Preliminary Objection, Merits, and Reparations,
Judgment of 28 August 2013, [2013] IACHR (Ser. C No 267), paras. 152–153.

16 Sergii Masol and Juan-Pablo Perez-Leon-Acevedo

https://doi.org/10.1017/S0922156524000335 Published online by Cambridge University Press

https://openyls.law.yale.edu/handle/20.500.13051/17480
https://openyls.law.yale.edu/handle/20.500.13051/17480
https://doi.org/10.1017/S0922156524000335


In El Mozote v. El Salvador (2012), the IACtHR’s then President García-Sayán differentiated
between amnesties adopted to end NIACs and those issued by dictatorial or autocratic regimes,
reflecting certain evolution in the IACtHR’s jurisprudence. It was thus recognized that amnesties
in such contexts can lead to diverse outcomes in which two opposing forces interact: criminal
accountability for gross human rights violations vis-à-vis a negotiated solution to an NIAC and
reconciliation.155 In turn, solutions to the dilemmas brought about by such interactions are
context-specific rather than universal, but some guidelines must be borne in mind.156 President
García-Sayán’s additional remarks highlight several influential standards: (i) NIACs, characterized
by large numbers of offenders and victims, constitute exceptional situations that typically
necessitate ‘exceptional mechanisms of response’; (ii) methods for assessing tensions between
opposing forces are essential; (iii) consideration of both judicial and non-judicial elements is
crucial in pursuit of justice, truth, and reparation; and (iv) addressing the demands arising from
mass atrocities, responding to conflict consequences, and seeking long-term peace requires
concurrent measures from both states and society as a whole to ensure the simultaneous fulfilment
of victims’ rights to justice, truth, and reparation.157 In conclusion, President García-Sayán noted
that there is a need to:

devise ways to process those accused of committing serious crimes : : : for example : : :
routes towards alternative or suspended sentences : : : but, without losing sight of the fact
that this may vary substantially according to both the degree of responsibility for serious
crimes and the extent to which responsibility is acknowledged and information is provided
about what happened : : : Reduction of sentences, alternative punishments, direct reparation
from the perpetrator to the victim, and public acknowledgment of responsibility are other
ways that can be considered.158

In 2018, while monitoring the implementation of its judgments and concerning the 2017 pardon
of ex-President Fujimori, the IACtHR deferred the matter to Peru’s jurisdiction, subject to specific
requirements and guidelines.159 The Peruvian Supreme Court followed them.160 Yet, the Peruvian
Constitutional Tribunal decided to execute the pardon of Fujimori and ordered his release in
December 2023 despite the IACtHR’s request not to do so.161 Finally, in Aldea Chichupac/Molina
Theissen v. Guatemala, the IACtHR requested that the respondent state refrain from passing Bill
5377, which aimed to reform the 1996 National Reconciliation Law by granting amnesty for all
serious IHRL/IHL violations committed during Guatemala’s NIAC.162 Although the IACtHR
invoked the need to protect the right of victims to access justice, it did not nullify Bill 5377. The
IACtHR applied its control of conventionality doctrine in a nuanced manner, acknowledging the
importance of initiatives to address the effects of armed conflicts or violent situations, which
involve complex processes.163 Moreover, Judge Vio Grossi’s partial dissent only urged Guatemala
to consider the existence of potential violations of international obligations if and/or when
deciding to pass Bill 5377.164

155See Concurring Opinion, supra note 18, para. 20.
156Ibid.
157Ibid., para. 22.
158Ibid., paras. 30–31.
159See Caso Barrios Altos y Caso La Cantuta, supra note 28.
160Corte Suprema de Justicia de la República del Perú, Res. No. 00006-2001-4-5001-SU-PE-01, 3 October 2018.
161Caso Barrios Altos y Caso La Cantuta v. Perú, Adopción de Medidas Urgentes, Resolución del Presidente de la Corte

Interamericana de Derechos Humanos, 5 December 2023, [2023] IACHR.
162See Aldea Chichupac/Molina Theissen, supra note 14, operative para. 2.
163Ibid., para. 39.
164Ibid., Voto Parcialmente Disidente del Juez Eduardo Vio Grossi, 8.
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In light of the jurisprudence summarized above, two potentially conflicting factors chewed over
by the IACtHR can be identified. The first factor is the state’s compliance with its IHRL
obligations, particularly those concerning the rights of victims of mass atrocities. Contesse rightly
points out that the IACtHR has continuously held that amnesties (and similar measures) for gross
abuses are inconsistent with inter-American human rights law, especially the obligations of states
to investigate, prosecute, and punish.165 In turn, Mallinder refers to the IACtHR’s ‘progressive’
interpretations of the state duties made in order to guarantee rights, harmonize national law with
international law, and protect the right of victims to justice, going beyond the approaches adopted
by other supranational courts.166 For Binder, the IACtHR strives for an effective implementation
of the IHRL obligations of states167 and, hence, its jurisprudence ‘considerably extended the
standard of review : : : when examining whether a violation of the respective state’s human rights
obligations had occurred’.168 Yet, as Mallinder observed, the IACtHR has growingly attempted to
strike a balance between the IHRL obligations of states and other considerations by not finding
that a state violated its obligations if amnesties/pardons were actually not applied and thus did not
prevent the investigation, prosecution, or sanction of mass atrocities.169

The second factor is a rising recognition of the potential impact of amnesties/pardons on
transitions to peace, reconciliation, democracy, and/or the rule of law. The IACtHR has growingly
considered the impact of amnesties/pardons on societies in flux. The IACtHR may, according to
Mallinder, ‘be willing to distinguish between amnesties enacted during or after dictatorship, and
amnesties : : : to end violent conflict’.170 This suggests the emergence of a flexible judicial
approach to evaluating state measures adopted to strike a balance between, on the one hand, the
need to prevent further atrocities and bring armed conflicts to an end, and, on the other hand,
state obligations concerning victims of mass atrocities. Depending on the conditions of transition,
amnesty can therefore play different roles.171 In turn, Binder argues that the IACtHR’s focus on
accountability and effective human rights protection clears the way for domestic bodies ‘to
implement human rights and the rule of law’ and bolsters democratic transition, consolidation,
and, eventually, domestic self-determination in Latin American states.172 In a more critical stand,
Gargarella points out that the IACtHR’s earlier case law (labelled herein as the first jurisprudential
period) usually adopted a rigid view of human rights protection and related state obligations by
neglecting or undermining the consideration of other factors.173

In conclusion, the IACtHR’s approach to amnesty during the first jurisprudential period,
which emphasized the inadmissibility of amnesties/pardons (as well as the scholarship
supporting this approach), strictly prioritized full respect for IHRL, notably the rights of victims.
In Latin America, this took place when impunity through amnesties/pardons, particularly self-
amnesties or blanket amnesties, threatened justice in mass atrocity scenarios. Thus,
supranational bodies like the IACtHR serve as mechanisms of last resort to oversee states
that, under the guise of transitional justice or peace-making considerations, may either
intentionally pursue impunity and breaches of IHRL obligations or inadvertently end up doing
so at the expense of victims’ rights.

Saying no to impunity in the shape of amnesties/pardons may work well in post-war or post-
dictatorial scenarios. Such a principled or normative-oriented approach might, however, be

165J. Contesse, ‘Resisting the Inter-American Human Rights System’, (2019) 44 Yale Journal of International Law 179, at 188.
166See Mallinder, supra note 51, at 660.
167C. Binder, ‘The Prohibition of Amnesties by the Inter-American Court of Human Rights’, (2011) 12 German Law Journal

1203, at 1214.
168Ibid., 1217.
169See Mallinder, supra note 51, at 661, 665.
170Ibid., 668.
171Ibid., 677.
172See Binder, supra note 167, at 1226–7.
173See Gargarella, ‘No Place’, supra note 150, at 25, 37.
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deemed excessively unyielding and even counter-productive in the context of ongoing armed
conflicts, where there is a pressing need to balance divergent interests, such as negotiating peace,
transitioning from scenarios of mass atrocities, and complying with IHRL obligations. States may
also become alienated from co-operating with overly demanding supranational human rights
bodies or, more radically, withdraw from them, to the detriment of the affected communities.
Even if there is no withdrawal, for example, states may decide not to establish or fund reparation
programmes out of frustration with the approach of a supranational body like the IACtHR that
strictly opposes amnesties/pardons. These potential problems highlight the advantages of
pragmatism in the IACtHR’s more recent approach to amnesty, unlike its early jurisprudence.

Under no circumstances, however, should victims’ legitimate claims for justice be ignored.
A fundamental aspect of the evolution of the IACtHR’s amnesty/pardon jurisprudence is the
extent to which retributive justice – namely, criminal prosecution and punishment, and the
complete inadmissibility of amnesties/pardons – should give precedence to restorative justice
measures, such as reparations for victims through national reparation programmes. Indeed,
justice is a complex phenomenon comprising not only punitive but also other dimensions.

4.2 Potential applicability to Ukraine

This subsection examines the potential applicability of the IACtHR’s amnesty/pardon case law to
the context of the Russo-Ukrainian war. In doing so, it stresses the importance of direct
communication between Ukraine and Latin America, explores the challenges of paying heed to the
views of Ukrainian victims, engages with the expert discussion of amnesties/pardons while
considering the fundamental factor of Russia’s aggression, and hypothesizes about amnesty/
pardon as part of a potential future peace accord.

4.2.1 Importance of direct communication
Ukrainian experts are open to incorporating the best amnesty practices from abroad, including
Latin America, in drafting the necessary legislation.174 Neither the ACHR, nor the IACtHR’s
jurisprudence is a binding or directly applicable source of law in Ukraine or Russia. Yet, this
formality can in no way preclude Ukrainian national authorities from considering the IACtHR’s
judicial practice in the law-making process.

One may wonder whether the European system of human rights protection should be
consulted first, because Ukraine is a member state of the Council of Europe. The Venice
Commission’s opinions are deemed authoritative, albeit not legally binding, in Ukraine.175 More
importantly, Ukrainian courts are obliged to apply the ECHR and the ECtHR’s judgments as
sources of law.176 Nevertheless, the main problem is that the ECtHR, unlike the IACtHR, has yet to
directly conduct a judicial review of amnesties/pardons in atrocity cases. This holds true despite
the ECtHR’s quasi-review of a presidential pardon in Makuchyan and Minasyan v. Azerbaijan
and Hungary.177

The relevance of the IACtHR’s amnesty/pardon jurisprudence for Ukraine is reinforced by the
fact that judicial developments in Strasbourg regarding amnesties/pardons for atrocities related to

174See ‘Експерти не радять поспішати’, supra note 59; ‘Перехідне правосуддя, демілітаризація, сталий мир: досвід
Колумбії для України’, Укрінформ, 6 July 2018, available at www.youtube.com/watch?v= 95PqW8rN8DE.

175Л. Фалалєєва, ‘Венеціанська комісія Ради Європи’, in Ю. Шемшученко and В. Денисов (eds.), Енциклопедія
міжнародного права (2014), vol. 1, 361, at 363–4.

176Закон України ‘Про виконання рішень та застосування практики Європейського суду з прав людини’, ВВР, 2006,
No. 30, ст. 260, Art. 17(1).

177See C. Ryngaert and K. Istrefi, ‘An Azeri Kills an Armenian Soldier at a NATO Training in Budapest: The ECtHR
Decides a Rare Case of State Responsibility and Presidential Pardon’, Strasbourg Observers, 29 June 2020, available at www.
strasbourgobservers.com/2020/06/29/an-azeri-kills-an-armenian-soldier-at-a-nato-training-in-budapest-the-ecthr-decides-a-
rare-case-of-state-responsibility-and-presidential-pardon/#more-4747; Perez-Leon-Acevedo, supra note 49, at 1122.
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IACs or dictatorial regimes178 are somewhat analogous to those in San José during the previously
analysed second jurisprudential period. In their examination of the effects of amnesties/pardons,
both courts have considered seemingly conflicting criteria, notably state compliance with IHRL
obligations vis-à-vis the potential impact on the transition to peace, the rule of law, and (even)
reconciliation.179

As discussed in Section 2.1, the ECtHR has increasingly invoked the IACtHR’s amnesty/pardon
case law. Thus, the latter’s jurisprudential standards can be indirectly or tacitly used in the
Ukrainian criminal justice system through the former’s judicial pronouncements. Furthermore,
the Venice Commission has recommended Ukraine to adhere to the IACtHR’s first
jurisprudential standard, despite the absence of explicit references to the inter-American system
of human rights protection.180 That being said, direct communication between Ukraine and Latin
America would be a better strategy to enhance Ukraine’s visibility in the Global South (and
vice versa), build intellectual bridges, and eschew distortions by Western, Russian, or other
intermediaries.181

4.2.2 Voices of Ukrainian victims
To avoid social and political destabilization, an amnesty law ought to be perceived as legitimate
and just by the population.182 However, the Ukrainian Constitution does not allow referenda on a
draft amnesty law.183 To some extent, this resembles the IACtHR’s jurisprudence of not subjecting
draft amnesty laws to referenda provided that the exemption measure excludes those suspected or
accused of mass atrocities from the universe of amnesty/pardon beneficiaries. In Gelman v.
Uruguay, the IACtHR held that a national referendum does not automatically legitimize amnesties
under international law.184 This implies that even the public backing of amnesties may be
neglected.

At the same time, an amnesty law should take into account the voices of victims, notably their
readiness to forgive and their desire to receive compensation and other reparation forms.185 In this
regard, the IACtHR’s jurisprudence on the rights of victims may provide a lot of food for thought.
A consistent jurisprudential line in the IACtHR’s amnesty/pardon case law throughout decades
has been precisely the importance given to the rights of victims to access to justice, truth, and
reparations.186 Even in the more recent IACtHR jurisprudence, victims’ rights are still a key factor
that weighs heavily with the judges.187

The process of lending an ear to victims or even the entire population of Ukraine188 may be
hampered by social disagreements, including diametrically opposed views on amnesty. Opinions
may also change over time. The latest instructive lesson from Latin America comes from

178Ould Dah v. France, Decision of 17 March 2009, [2009] ECHR; Association of ‘21 December 1989’ et al. v. Romania,
Judgment of 24 May 2011, [2011] ECHR; Tarbuk v. Croatia, Judgment of 11 December 2012, [2012] ECHR; Marguš, supra
note 24; Makuchyan and Minasyan, supra note 24.

179As for the ECtHR’s case law, seeMarguš, supra note 24, paras. 108–113, 126–140;Makuchyan and Minasyan, supra note
24, paras. 41–42, 160–163, 172–173.

180See Venice Commission’s Opinion, supra note 117, para. 54.
181О. Розумна, ‘Глобальний Південь: по той бік екзотики’, Еспресо, 13 February 2023, available at espreso.tv/globalniy-

pivden-po-toy-bik-ekzotiki.
182See Lyubashenko, supra note 125, at 39.
183See Конституція, supra note 62, Art. 74.
184See Gelman, supra note 149, para. 238.
185See Семенюк, supra note 59. See also K. Busol and R. Hamilton, ‘Transitional Justice in Ukraine: Guidance to

Policymakers’, Just Security, 2 June 2022, available at www.justsecurity.org/81719/transitional-justice-in-ukraine-guidance-to-
policymakers/.

186E.g., Barrios Altos, supra note 15, para. 42.
187E.g., Concurring Opinion, supra note 18, paras. 23–37.
188Virtually all Ukrainians may, arguably, be victims of the crime of aggression. S. Darcy, ‘Accident and Design: Recognising

Victims of Aggression in International Law’, (2021) 70 International and Comparative Law Quarterly 103, at 110–17.

20 Sergii Masol and Juan-Pablo Perez-Leon-Acevedo

https://doi.org/10.1017/S0922156524000335 Published online by Cambridge University Press

https://espreso.tv/globalniy-pivden-po-toy-bik-ekzotiki
https://espreso.tv/globalniy-pivden-po-toy-bik-ekzotiki
https://www.justsecurity.org/81719/transitional-justice-in-ukraine-guidance-to-policymakers/
https://www.justsecurity.org/81719/transitional-justice-in-ukraine-guidance-to-policymakers/
https://doi.org/10.1017/S0922156524000335


Colombia. The 2016 Colombian peace agreement setting forth a detailed legal framework on
amnesty was rejected by a narrow margin in a referendum, which, however, did not prevent
Colombia’s Congress from approving a revised version of the accord.189 While the Inter-American
Commission on Human Rights welcomed this peace agreement,190 the IACtHR has not yet had
the opportunity to assess the compatibility of the agreement’s amnesty provisions with IHRL.

Thus, the IACtHR in Gelman v. Uruguay and Colombia’s Congress ignored, respectively, the
will of the Uruguayan and Colombian populations. In Colombia, this disregard led to upholding
the amnesty clause, unlike the outcome in Uruguay. These contrasting scenarios underscore the
absence of one-size-fits-all solutions, notably for Ukraine, and the difficulties in considering the
sentiments of the affected communities.

4.2.3 Opinions of experts
Currently, there is no full agreement on amnesties within Ukrainian society and, more specifically,
political elites.191 Yet, the dominant approach among academics and practitioners is reminiscent
of the IACtHR’s original jurisprudential standard that amnesty shall not be admissible for
perpetrators of international crimes.

Ukrainian experts have emphasized that there shall be no amnesty for perpetrators of violent
crimes (e.g., torture, murder, and rape),192 grave crimes,193 or grave and particularly grave
crimes,194 whereas amnesty for other offences can only be possible after thorough criminal
investigations.195 By citing the IACtHR’s cases of Velásquez-Rodríguez v. Honduras and Barrios
Altos v. Peru in his scholarship, Gnatovskyy, the ECtHR’s judge in respect of Ukraine, stresses that
international law prohibits amnesties for perpetrators of international crimes.196 According to
Gnatovskyy, this conclusion holds true for the Council of Europe system of human rights
protection as well; however, he admits that the case of Marguš v. Croatia (concerning amnesties
related to the Yugoslav Wars) suggests a more lenient approach to amnesties if they are necessary
to achieve social reconciliation and provide reparations to victims.197 For Kotelva, a judge in the
Halytskyi District Court of Lviv, no amnesty should be granted at least to perpetrators of
international crimes, as these offences pose a threat not only to Ukraine but also humankind.198

No regional case law is cited in her op-ed, though.
It is agreed herein with the differentiated approach to amnesty in Ukraine. First, amnesty

should not be admissible for perpetrators of international crimes, regardless of their nationality,
due to the gravity of these offences and the increasing recognition of this prohibition under
international law. Second, other offenders may be amnestied under certain terms. What
conditions should be considered?

189N. Casey, ‘Colombia’s Congress Approves Peace Accord With FARC’, New York Times, 30 November 2016, available at
www.nytimes.com/2016/11/30/world/americas/colombia-farc-accord-juan-manuel-santos.html.

190Organization of American States, ‘IACHR Reaffirms its Support for the Peace Process in Colombia and Is Monitoring
Compliance with Inter-American Standards’, Press Release, 1 December 2016, available at www.oas.org/en/iachr/media_cente
r/PReleases/2016/178.asp.

191See Dunne, supra note 59.
192See ‘Експерти не радять поспішати’, supra note 59.
193Ibid.; Korynevych, supra note 60, at 69. See alsoМ. Грушко and К.Мануїлова, ‘Концепція перехідного правосуддя в

умовах збройного конфлікту в Україні’, (2021) 3 Підприємництво, господарство і право 312, at 315; Червякова, supra
note 76, at 154; ‘Ольга Айвазовська: Мінський процес’, supra note 84.

194See Семенюк, supra note 59.
195Ibid.
196М. Гнатовський, ‘Позитивні зобов’язання за ЄКПЛ та “позитивна комплементарність” за Римським статутом:

можливості взаємодії’, in В. Репецький and В. Гутник (eds.), Сучасні проблеми міжнародного права: Liber Amicorum до
60-річчя професора Михайла Всеволодовича Буроменського (2017), 480, at 490.

197Ibid., 490–2.
198See Котельва, supra note 45.
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Again, some practices from Latin America are instructive. One of the examples given by
Ukrainian experts is Colombia with its experience of the restoration of schools and hospitals by
amnestied persons.199 Given that around 3,800 educational facilities,200 1,800 healthcare
facilities,201 and 250,000 residential buildings202 have been destroyed or damaged in Ukraine,
public works as elements of restorative justice would indeed be beneficial.

At the same time, Ukrainian experts have turned a blind eye to the more controversial aspects
of Colombia’s amnesty formula. According to the Colombian peace agreement, all crimes listed in
the ICC Statute are ineligible for amnesty/pardon, but perpetrators who acknowledge the truth
and commit to non-repetition at the outset of special judicial proceedings in Colombia may
receive alternative sentences, including reparative labour and some restrictions on liberty, rather
than imprisonment.203 Although this creative framework may be deemed a form of conditional
amnesty/pardon, alleged perpetrators are tried by a court and these trials may lead to a criminal
punishment and imposition of a requirement to redress the harm inflicted, get involved with the
affected communities, and work towards socio-economic development.204 When designing its
transitional justice framework, Colombia seemingly drew inspiration from, but did not copy, that
of South Africa,205 where amnesties were granted by the Truth and Reconciliation Commission in
exchange for truth-telling about offences associated with a political objective, including grave
crimes.206 For its part, South Africa took into account the previous amnesty experiences of
Argentina, Chile, and El Salvador.207

It is submitted that neither Colombia’s alternative sentences for international crimes, nor South
Africa’s conditional amnesty for grave crimes would be appropriate in Ukraine for at least two
reasons. First, South Africa adopted its amnesty law before the establishment of the ICC; and the
Colombian framework was, arguably, made possible due to the ICC’s focus on positive
complementarity and refrain from opening an investigation.208 By way of comparison, the ICC has
already opened an investigation within the Situation in Ukraine and issued six arrest warrants for
Russia’s high-ranking officials, including President Putin. These arrest warrants cannot easily sink
into oblivion.209

Second, in contrast to the Colombian context,210 it is naïve to think that Ukraine’s promise of
amnesty would serve as an incentive for members of the Russian army and Russian proxies to put
down their arms and demobilize. After all, this objective has not been achieved by the Ukrainian
project ‘I want to live’, which entices Russian combatants to surrender, become POWs, and receive

199See Семенюк, supra note 59. See also ‘Амністія не для всіх’, supra note 109; ‘Перехідне правосуддя, демілітаризація,
сталий мир’, supra note 174.

200Ministry of Education and Science of Ukraine, 31 July 2024, available at www.saveschools.in.ua/en/.
201‘Промова Прем’єр-міністра Дениса Шмигаля на засіданні Уряду’, Урядовий портал, 9 July 2024, available at www.

kmu.gov.ua/news/promova-premier-ministra-denysa-shmyhalia-na-zasidanni-uriadu-09072024.
202Київська школа економіки, ‘Загальна сума збитків, завдана інфраструктурі України, зросла до майже $155

млрд— оцінка KSE Institute станом на січень 2024 року’, 12 February 2024, available at www.kse.ua/ua/about-the-school/
news/zagalna-suma-zbitkiv-zavdana-infrastrukturi-ukrayini-zrosla-do-mayzhe-155-mlrd-otsinka-kse-institute-stanom-na-si
chen-2024-roku/.

203See Acuerdo Final, supra note 119, item 5.1.2, paras. 25, 75(I).
204See Close, supra note 8, at 101.
205M. Roux and N. Silva Santaularia, ‘Joint Reflection: South Africa and Colombia as Transitional Justice Societies’, in

Bilchitz and Cachalia, supra note 153, at 464.
206Promotion of National Unity and Reconciliation Act 34 of 1995, Republic of South Africa Government Gazette, Vol. 361,

No. 16579, 26 July 1995.
207The Azanian Peoples Organization (AZAPO) et al. v. The President of the Republic of South Africa et al., Constitutional

Court of South Africa, Judgment, 25 July 1996, Case CCT 17/96, 1996 (4) SA 672, paras. 22–24.
208See Silva Santaularia, supra note 153, at 462.
209In a radical move, Ukraine might, however, withdraw its ad hoc declarations accepting the ICC jurisdiction or announce

their lack of validity. S. Masol, ‘Ukraine and the International Criminal Court: Between Realpolitik and Post-truth Politics’,
(2022) 20 Journal of International Criminal Justice 167, at 188–90.

210See Silva Santaularia, supra note 153, at 458.
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treatment in compliance with IHL.211 Crucially, the Constitutional Court of South Africa
differentiated between amnesties related to IACs and those related to violent political conflicts
within a state, such as apartheid in South Africa.212 This contextual distinction calls for a
discussion of Russia’s involvement in the Russo-Ukrainian war.

4.2.4 The Factor of Aggression
Transitional justice responses should be adapted to local contexts.213 Russia’s aggression against
Ukraine since 2014214 is an important – if not the most important – external factor affecting the
elaboration of such responses.215

After Russia and its proxies defeated the Ukrainian armed forces in the battles of Ilovaisk and
Debaltseve, Ukraine halted Russia’s further advance by signing the first and second Minsk
agreements, respectively.216 Both instruments essentially treated the war in Donbas as a NIAC,
since Russia was not explicitly labelled a warring party. By calling, inter alia, for a cease-fire,
blanket amnesties, national dialogue, and the socio-economic recovery of Donbas, the Minsk
agreements seem closer to the recent developments in the IACtHR’s jurisprudence.

As scrutinized above, the IACtHR’s case law has become more flexible in terms of considering
amnesties and similar measures as potential options in the context of (ongoing) NIACs, subject to
two conditions. First, these amnesties and similar measures can contribute to peace-making, the
consolidation of democracy and the rule of law, and/or reconciliation in societies transitioning
after wars and/or dictatorial regimes. Second, these processes should be conducted with due
respect for the rights of victims of mass atrocities, including reparations to redress the harm
suffered.217 As for the latter condition, the Minsk agreements were silent about victims’ rights. As
regards the former condition, it is unfathomable how these agreements could have set the scene
for peace in Ukraine if Russia’s participation in hostilities was not even acknowledged. Moreover,
the objective of achieving peace through amnesties218 can be realized when periods of mass
atrocities, such as the ongoing Russo-Ukrainian war, are coming to an end.219 Yet, the Kremlin
aimed to preserve the status quo and cost-effectively impede Ukraine’s progress instead of
bringing peace to the neighbouring state.220 Busol aptly observed that the Minsk agreements ‘were
perceived as “peace settlements” anywhere but in Ukraine’.221

The IACtHR’s recent jurisprudence, unlike the Minsk agreements, has not validated blanket
amnesties expressis verbis. This can be explained by the fact that amnesty laws and similar
measures in Latin America corresponded for many years to the so-called self-amnesty laws
adopted by dictatorial regimes. Although amnesties related to armed conflict and democratic

211See ‘Хочу жить’, available at www.hochuzhit.com/.
212See AZAPO et al., supra note 207, paras. 30–31.
213See Concurring Opinion, supra note 18, para. 20; Mallinder, supra note 60.
214See Res. 2556, supra note 12, para. 1; T. Grant, Aggression against Ukraine: Territory, Responsibility, and International

Law (2015).
215See Lyubashenko, supra note 125, at 98–9, 103; Л. Самохвалова, ‘Микола Гнатовський, перший віцепрезидент

Української асоціації міжнародного права. Україні доведеться шукати свою власну модель амністії’, Укрінформ, 21
January 2020, available at www.ukrinform.ua/rubric-world/2860024-mikola-gnatovskij-persij-viceprezident-ukrainskoi-aso
ciacii-miznarodnogo-prava.html; Busol and Hamilton, supra note 185.

216See, e.g., В. Горбулін, ‘Чи є життя після Мінська?’, Дзеркало тижня, 12 February 2016, available at www.zn.ua/ukr/
internal/chi-ye-zhittya-pislya-minska-mirkuvannya-schodo-neminuchosti-neobhidnih-zmin-_.html; see Plokhy, supra note
57, at 129–31.

217See also Acuerdo Final, supra note 119, item 5.1.2, para. 43.
218University of Ulster, The Belfast Guidelines on Amnesty and Accountability (2013), available at https://www.ulster.ac.uk/

__data/assets/pdf_file/0005/57839/TheBelfastGuidelinesFINAL_000.pdf, at 9.
219See Close, supra note 8, at 86.
220P. D’Anieri, Ukraine and Russia: From Civilized Divorce to Uncivil War (2023), 245.
221K. Busol, ‘When the Head of State Makes Rape Jokes, His Troops Rape on the Ground: Conflict-Related Sexual Violence

in Russia’s Aggression against Ukraine’, (2023) 25 Journal of Genocide Research 279, at 279.
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transition pursue different goals, the boundaries between these two categories are somewhat
porous.222 It is submitted that the topic of self-amnesty should be brought to the forefront of legal
research into the Russo-Ukrainian war. The Kremlin’s insistence on blanket amnesties via the
Minsk agreements aimed to shield members of the Russian army and Russian proxies in Donbas
from criminal responsibility. Since Moscow officialdom has denied its military involvement in
Donbas from 2014 until 24 February 2022,223 any criminal trials against Russians or pro-Russian
separatists could establish the truth, undermine the Kremlin’s persistent disinformation narrative,
and weaken the Russian dictatorship.224 Behind the smokescreen of Russian propaganda about a
‘NIAC’ in Ukraine, the Minsk agreements thus paved the way for self-amnesties bringing benefits
to the Russian autocratic regime.

Following Russia’s full-scale invasion of Ukraine, the Kremlin no longer needed to hide the
presence of its troops in Donbas, but the self-amnesty agenda remained. In July 2023, the Russian
Parliament adopted a law imposing Russian criminal law and procedure upon the Donetsk,
Kherson, Luhansk, and Zaporizhzhia provinces of Ukraine, effectively granting blanket amnesty
for virtually all crimes committed in the interests of Russia and its proxies until 30 September
2022,225 the date when Russia attempted to illegally annex these territories. The new law has
nothing to do with transitional justice, contravenes Russia’s national legislation and international
obligations, and deprives victims of their human rights, particularly the right to an effective
remedy.226 Emboldened by impunity, Klishas, a co-drafter of the law, envisaged an extension of its
applicability to other Ukrainian regions after their conquest by Russia.227

Admittedly, there is a risk that Ukrainian military men and women may also enjoy impunity
for the alleged commission of international crimes. The above-mentioned draft law of 25 April
2016 is a good example to the point. However, this draft law was not adopted, whereas Russia
succeeded in foisting the Minsk agreements on Ukraine in 2014–2015 and enacted its self-amnesty
legislation in 2023.

Russia’s full-scale invasion of Ukraine made the Minsk agreements obsolete. As a result,
Ukraine’s new frame of reference is based on the ideas of state survival, deterrence, and retribution
rather than national reconciliation. In the sense that Ukraine is less open to exemption measures,
there is an increasing predilection for the IACtHR’s original strictness regarding the admissibility
of amnesties/pardons for mass atrocities.

Latin American armed conflicts that have given rise to exemption measures have been non-
international, in contrast to the Russian war against Ukraine, which constitutes an IAC. The
differentiation between types of armed conflicts matters for the ratione personae scope of
exemption measures. The release of Russian POWs in Ukraine under IHL applicable to IACs
interplays with the idea of granting amnesties/pardons, but such a factual and legal factor has not
been prominent in Latin America, including the IACtHR’s jurisprudence. Nevertheless, in
amnesty/pardon-related cases, notably Barrios Altos v. Peru and La Cantuta v. Peru, where the
IACtHR has engaged with the consideration of persons who to a greater or lesser extent

222See Close, supra note 8, at 86–7.
223Cf. ‘Путин признал’, supra note 44.
224For a statement that Russia has become a dictatorship see Parliamentary Assembly of the Council of Europe, Res. 2519

(2023), paras. 4, 6.
225Федеральный закон Российской Федерации ‘О применении положений Уголовного кодекса Российской

Федерации и Уголовно-процессуального кодекса Российской Федерации на территориях Донецкой Народной
Республики, Луганской Народной Республики, Запорожской области и Херсонской области’, No. 395-ФЗ, 20 July 2023,
Art. 2.

226S. Masol, ‘Is Criminality a Russian Virtue Worth Cultivating? The Bill on Crimes Committed in the Interests of Russia
and Its Proxies’, Verfassungsblog, 25 January 2023, available at www.verfassungsblog.de/is-criminality-a-russian-virtue-worth-
cultivating/.

227‘Сенатор Клишас объяснил, почему Россия освободит от наказания за преступления только в четырех областях
Украины’, Агентство, 14 December 2022, available at www.agents.media/klishas/.
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participated in hostilities and were then detained as suspects, accused, or convicted of mass
atrocities in NIACs, no weight has been given to the said status. Thus, the release of Russian
POWs who are then tried in absentia in Ukraine is, arguably, consistent with the IACtHR’s
jurisprudence.

The differentiation between types of armed conflicts also matters for the ratione materiae scope of
exemption measures. Ukrainian experts have – in line with the IACtHR’s jurisprudential standards –
excluded war crimes, crimes against humanity, and the crime of genocide. While the IACtHR’s
jurisprudence offers limited assistance in addressing the crime of aggression, some domestic practices
from Latin America may still provide valuable insights. For example, Ecuador’s Constitution prohibits
amnesty for all four international crimes, including the crime of aggression.228

Moreover, as pointed out in Section 2.2, El Salvador’s NIAC was arguably internationalized to
some extent and during a certain period. In the Nicaragua case, in which El Salvador tried to
intervene, the ICJ found that the United States of America violated the customary international
law prohibition on the use of force against Nicaragua.229 Overall, these factors help to explain why
peacemaking efforts and transitional justice mechanisms, including amnesties, in the Salvadorian
context involved the UN and some Central American presidents.230 If the IACtHR’s amnesty
jurisprudence related to El Salvador is considered through the lens of internationalized armed
conflict, this jurisprudence arguably becomes (even) more relevant to the context of the Russo-
Ukrainian war.

4.2.5 Amnesty as part of a potential future peace accord?
The inter-state nature of the Russo-Ukrainian war suggests that amnesty/pardon issues may be
components of a potential future peace agreement between Russia and Ukraine. As demonstrated
by El Salvador231 and Colombia,232 peace negotiations can benefit from the good offices of third
parties, such as other states or the UN Secretary-General. Thus, the 2024 Summit on Peace in
Ukraine, held in Switzerland, marked the first step in the right direction, although Russia was not
invited. One of the upcoming conferences is anticipated to address the issue of justice.

From the standpoint of Ukraine, accountability for ‘the most serious crimes under
international law’ is a sine qua non for a future peace.233 Globally, this understanding is shared
by 141 states, including the overwhelming majority of Latin American states that are parties to the
ACHR and recognize the IACtHR’s contentious jurisdiction, as evidenced by their votes at the UN
General Assembly in February 2023.234 Although the ban on amnesties/pardons is not explicitly
mentioned in this resolution, the emphasis on ‘justice for all victims’ and ‘accountability : : :
through investigations and prosecutions’235 leaves little-to-no room for the inclusion of exemption
measures. Indeed, as observed by the IACtHR in Gelman v.Uruguay, amnesties for mass atrocities
granted to secure peace often fail to achieve their intended goal.236

At this point, it should be remarked that Additional Protocol II to the Geneva Conventions
urges the contracting parties ‘to grant the broadest possible amnesty’ to NIAC participants.237 In

228Constitución de la República del Ecuador, Registro Oficial No. 449, 20 October 2008, Art. 80.
229Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment

of 27 June 1986, [1986] ICJ Rep. 14, para. 292(4).
230See El Mozote, supra note 16, paras. 65, 266.
231See ibid.
232See ‘Перехідне правосуддя, демілітаризація, сталий мир’, supra note 174.
233Ukraine’s Peace Formula Philosophy, Офіційне інтернет-представництво Президента України, available at www.

president.gov.ua/storage/j-files-storage/01/19/53/32af8d644e6cae41791548fc82ae2d8e_1691483767.pdf, para. 7.
234UN General Assembly, Res. ES-11/6, UN Doc. A/RES/ES-11/6 (2023), para. 9.
235Ibid.
236See Gelman, supra note 149, para. 199.
2371977 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of

Non-International Armed Conflicts, 1125 UNTS 609, Art. 6(5).
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El Mozote v. El Salvador, the IACtHR held that this provision is not absolute, as IHL requires
states ‘to investigate and prosecute war crimes’ allegedly committed in such conflicts.238 At the
same time, IHL treaties concerning IACs do not address the amnesty issue while obligating the
investigation and prosecution of war crimes.239 In the context of IACs, it is therefore reasonable to
assume that the IACtHR would handle amnesty for mass atrocities as a peace-making tool in the
same manner.

Nevertheless, the feasibility of Ukraine’s Peace Formula faces numerous practical obstacles,
hinging on the military and political power of Russia, which is a far more influential actor on the
world stage than non-state armed groups or even states involved in Latin American NIACs.
Driven by its idée fixe to destroy the Ukrainian nation and state and bolstered by its lack of
accountability, the Kremlin is likely to enhance the role of amnesties/pardons in potential future
peace negotiations, as it did in the Minsk agreements. Would such a solution follow the IACtHR’s
flexible approach to amnesties/pardons during the second jurisprudential period? It is doubtful
that a balance could be struck between, on the one hand, the need to prevent further atrocities and
bring the Russo-Ukrainian war to an end, and, on the other hand, state obligations concerning the
rights of victims to justice, truth, and reparation. Russia’s understanding of international law
questions the sovereignty of smaller states and is antagonistic to anthropocentrism.240 Moreover,
impunity is entrenched in Russia’s approaches to IHL, as Moscow officialdom has consistently
denied not only the facts of its wrongdoings in Ukraine and elsewhere but also the very existence
of the Russo-Ukrainian war.241 Indeed, the Kremlin’s imperialistic narrative of the ‘special military
operation’ reduces Ukraine to the status of a fake state and treats it as a constituent part of
Russia.242 Since Russia’s aspiration to be recognized as a great power, along with its claims over
Ukraine, predates President Putin’s dictatorial regime and is widely supported across the Russian
populace,243 it is submitted that Russia’s de-imperialization is a vital condition for bringing lasting
peace to Eastern Europe.

5. Conclusions
This article has augmented the incipient legal research on transitional justice connecting the two
(semi-)peripheries of international law, namely Latin America and Eastern Europe. Amidst the
active phase of hostilities in the Russo-Ukrainian war, it is difficult to reach definitive conclusions.
In such circumstances, the demand of the Ukrainian government and Ukrainians for retributive
justice naturally eclipses the capacity for reconciliation. Furthermore, the decision-making
processes are largely motivated by military considerations. It is very complicated to predict how
and when this long-lasting armed conflict will end and how the Ukrainian society will look
thereafter. Yet, the avenues of (possible) amnesties/pardons need to be explored in advance.

More attention should be paid to the IACtHR’s case law on amnesties/pardons, as it helps to
explain the legal and political intricacies of the Minsk agreements and the ensuing domestic
developments in Ukraine and Russia. The Kremlin’s insistence on blanket amnesties via these
controversial agreements aimed to shield members of the Russian army and Russian proxies in
Donbas from criminal responsibility, contrary to the IACtHR’s jurisprudence on self-amnesties
adopted by dictatorial regimes. At the same time, the Minsk agreements could hardly contribute to

238See El Mozote, supra note 16, paras. 285–286. In this regard, the IACtHR relied, inter alia, on the customary international
law exception found by the International Committee of the Red Cross.

239See, e.g., Geneva Convention III, supra note 11, Art. 129.
240L. Mälksoo, Russian Approaches to International Law (2015), 102–4, 153, 172–82.
241See Masol, supra note 226; M. Riepl, Russian Contributions to International Humanitarian Law: A Contrastive Analysis

of Russia’s Historical Role and its Current Practice (2022), 211–382.
242K. Gorobets, ‘Russian “Special Military Operation” and the Language of Empire’, Opinio Juris, 24 May 2022, available at

www.opiniojuris.org/2022/05/24/russian-special-military-operation-and-the-language-of-empire/.
243See D’Anieri, supra note 220, at 27.
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peace-making and reconciliation in Ukraine, as they failed to acknowledge Russia’s military
involvement in the IAC and prioritize the rights of victims of mass atrocities. Therefore, the
IACtHR’s recent jurisprudence, which is relatively flexible in terms of considering amnesties and
similar measures as potential options in NIACs, is of limited relevance in this context.

Although various transitional justice initiatives have been put on the table in Ukraine since the
beginning of the Russo-Ukrainian war, none have been validated. It remains to be seen what legal
framework will be embraced in post-war Ukraine. In potential future peace negotiations, the
Kremlin is likely to use its military and political power to enhance the role of amnesties/pardons,
as it did in the Minsk agreements. Meanwhile, the prevailing approach among Ukrainian experts
bears a resemblance to the IACtHR’s original jurisprudential standard: amnesties/pardons should
be inadmissible for perpetrators of international crimes, regardless of their nationality. As for
other offences, it appears reasonable to employ restorative justice. This outline should be the
starting point for further debates. Without doubt, the Latin American fons et origo of the norms in
question should always be publicly acknowledged, given that Ukraine strives to win hearts and
minds in the Global South.
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