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The Contract Buyers League (C.B.L.), a group of middle
aged black people claiming to have 'been over-charged and ex
ploited in the purchase of their homes, emerged on Chicago's
west side during the winter of 1967-68. From 1968 to 1971 C.B.L.
gained considerable publicity and support for its. claims by the
use of such tactics 'as picketing, withholding housing payments,
and resisting attempts at eviction. In addition, the members of
C.B.L. have had a complicated set of encounters with the legal
system which continue at the time of writing (August 1974).
This paper uses the most significant of these encounters to ex
plore in a more theoretical way certain aspects of litigation in
volving poor and minority groups.

I. A BRIEF mSTORY OF THE CONTRACT BUYERS
LEAGUE AND ITS LITIGATION

It is necessary to provide a very brief account of C.B.L., the
people who constituted it and an overview of the relevant litiga
tion. Fuller descriptions have previously ,been published (Mc
Pherson, 1972; Macnamara, 1971).

A. Migration, Housing and Law Prior to C.B.L.

Most of the people who 'became members of C.B.L. were born
in the rural south, many the children of small share-croppers,
They migrated to Chicago during-and after the Second World

War, attracted by the new demand for unskilled labor.
Increasing migration during the 1950's 'combined with a high

birth rate to produce considerable 'pressure on housing for blacks
(McEntire, 1970:II). Like other Northern cities, Chicago was
segregated de facto, with a small area of generally run-down

• This paper is based upon my unpublished Ph.D. dissertation which
was submitted to Northwestern University in 1972. This study was
made possible by a Russell Sage Foundation residency fellowship.
The cooperation of many members of the Contract Buyers Leaque
and their advisors and lawyers is gratefully acknowledged, as is the
collaboration of James Alan McPherson, and the encouragement of
Richard Schwartz.
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housing available for rental by blacks. Because of the demand,
even this was very expensive (Duncan, 1959; McEntire, 1960:50).
By the mid-1950's, however, an increasing number of these mi
grant families had saved enough money for a down payment on
a home. The majority of the members of C.B.L. bought old
homes on the west side of Chicago containing two to four flats.
A smaller group purchased newsingle-familydwellings on the
south side of Chicago. Each of these situations must be ex
amined separately.

1. Block-Busting

In purchasing the old homes on the west side, the buyers
were "assisted" by a group of speculators who chose sections of
the city to "turn" from white to black occupancy. One of these
"block busters" described the 'process as follows (Vitchek, 1962):

"Now we speculators and brokers, both white and Negro, went
to work. One paid several Negroes with noisy cars to begin
driving up and down the street a few times a day. He also paid
a Negro mother who drew Aid-to-Dependent-Children to walk
the block regularly with her youngsters. Another arranged to
have phone calls made in the block for such people as "Johnie
Mae". Sometimes calls would consist only ofa whisper, a
drunken laugh or a warning-such as "They're coming."
I didn't participate in these vicious tactics.", Few large specula
tors do ... I just use psychology. I began my work in this case
by sending a postcard to everyone in the block.
. . .. The cards said, "I will pay cash for your building." That
was all except for my phone number. The word "cash" was the
key. It assured homeowners they could get out quickly and re
minded them that their neighbours could too. Then a canvasser
and I headed for the block to repeat the offer in person."

This was obviously harsh on the white families, but it came to
have even more drastic 'consequences for the black families who
bought such homes. This can be illustrated 'by one case which
is quite typical of thousands of transactions on the' west side.'
In May, 1958, the original owner sold it for $14,500 to a real estate
speculator. The white owner was paid with $2,500 of the specula
tor's own cash, and $12,000 provided by a Savings and Loan Asso
ciation on the security of a mortgage on the property. One
month later, the speculator sold the property to Mr. and Mrs.
Y, ablack family, for $24,000. (In many cases the black families
did not know that the speculator himself was the vendor-they
were led to believe that the original white owners were selling
to them.) Mr. and Mrs. Y. paid a $3,000 down payment and con-

1. The figures quoted in the text are based ona specific case. Some
alterations have been made to hide the identity o-f the buyer con
cerned. The effect of these alterations has been to understate the
profit made by the speculator in the actual case.
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tracted to pay the Ibalance of $21,000 over a 25-year term. More
over, being denied a mortgage, they were forced to accept the
inferior rights and protections of a terms contract of sale. At
the time the buyers took possession, the speculator had received
$500 more than his initial outlay. Over the succeeding twenty
five years he was to receive a further $21,000 in principal repay
ments and $15,125 in interest-a total of $36,125. His outstanding
obligations to the Savings and Loan Association under the mort
gage were to amount to $12,000 principal, and $3,872, interest
a total of $15,872. In summary, for his initial cash outlay of
$2!,500 for one month, the speculator stood to gain $20,753
($36,125- $15,872) over 25 years. The foregoing case is typical
of the sales of old homes to C.B.L. members and will be referred
to as the "basic situation."> Speculators. operated in various
parts of Chicago during the 1950's, but apparently their profits
on each transaction were modest during the early part of the
decade, increasing to the magnitude just described by 1958, and
remaining there during the early 1960's.

2. New Houses

Most C.B.L. members who purchased new single-family
homes did so on the south side of Chicago, They purchased them
from a group of inter-related companies which built new stand
ard design homes on vacant lots. At times, some members and
supporters of C.B.L. and others such as reporters, have suggested
that the "overcharge" of new home buyers was similar to that
of the old home buyers. It is not possible to ascertain the exact
position yet as the builder's own "defense" is not yet revealed.
However, expert witnesses for the buyers have testified in court
to the following costs, receipts and profits."

Average Sales Price
Average Direct Costs
Average Gross Profit

Sales to Black Buyers
on the south side of
Chicago.

s 25,172
$ 18,246
$ 6,926

Sales to White
Buyers in other
areas

$ 22,644
$ 18,779
$ 3,865

One of these expert witnesses also:
demonstrated that on average the ... prices charged (to the
black buyer) exceeded the fair market value of the homes by

2. Speculators had been involved in other parts of the U.S.A. in "turn
ing" properties from white to black occupancy for at least 10 years
prior to the above case. Vose (1959,: 11Off), for example, reports
that a white had acted as a "straw purchaser," and made a more
modest profit, in the transactions which led to the Supreme Court's
outlawing of restrictive covenants in Shelley v. Kraemer (1948).

3. This evidence is summarized in the opinion of the Court of Appeals
in Clark v. Universal Builders Inc. (1974: 15 and 20).
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$6,508, or 34.5%. (Another) expert witness ... was of the
opinion that on the average . . . prices exceeded fair market
value by $4,209, or 20.'6 per cent.

The builders of these new homes obtained outside mortgage fi
nance to cover the greater part of the $18,246 direct cost, Their
profits were spread over the life of the terms 'contract on which
the buyer was purchasing the property,

3. The Contract Squeeze.

All contract buyers faced the combined strain of high
monthly payments and denial of equity from those payments,
For example, in the west side case cited above, the payment was
$175, more than 50% of the husband's normal wages. Buyers
took in tenants, wives were forced to work, and husbands often
took second jobs in order to meet these payments. (Many west
side 'buyers had to meet additional heavy expenses involved in
maintaining older houses.) Many buyers felt that these expedi
ents interfered with their family lives. Many came to feel re
sentful of their situation. The pressure on them to keep up their
payments, however, was intensified by the threat 0.£ eviction pro
ceedings. They had been sold the property on a "terms contract,"
not a mortgage. It was usual for such terms contracts to contain
a provision to the effect that no equity would be built up even
though the buyers paid regularly under the contract. Under Il
linois law a contract buyer who defaulted on payments was sub
ject to eviction under the Forcible Entry and Detainer Act.' (This
law was commonly referred to as the "Eviction Law" or the
"Forcible Act", 'and has been applied to contract buyers, tenants
and trespassers.) Under this law a buyer is given a 35 day period
in which to cure all defaults" or be brought to court to be ordered
evicted. Until 1972, if a buyer chose to go to court he could raise
no defenses such as fraud or duress, but only that he had paid
all moneys owing in full" (Reid v. Arceneaux, 1964). Upon being
ordered evicted he had five 'days in which to file notice of appeal
and a cash bond which was usually set at $3000 or more." If
he did not do this he 'could obtain a further short stay of process
in which he could pay all arrears and penalties." Failure to do
one of these meant eviction. Eviction also seemed to entail the
extinction of any property interest of the buyer.

4. Ill. Rev. Stat. ch. 57 (1967).
5. Ibid. § 3.
6. Ibid. § 5.
7. Ibid. §§ 19 and 20.
8. Ibid. § 13.
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These eviction proceedings were often not intended to secure
the actual eviction of the defaulting buyer. Rather, the court
action, or the threat of court action, was an important device
for persuading a 'buyer in arrears to mend his ways. The opera
tion of the courts in such circumstances,and the roles regularly
played by judges, lawyers and litigants during such proceedings,
will be referred to hereafter as the "forcible pattern" which is
discussed below. Individual buyers found themselves involved
in this pattern prior to the founding ofC.B.L. in 1968. A very
large number of buyers 'became involved in this pattern when
they engaged in a protracted payment strike in 1968-69.

Many individual buyershad felt frustrated and disappointed
with their contracts before the founding ofC.B.L. Some simply
abandoned their houses. Others ap,proached lawyers with the
request that a "loophole" be found. In the period 1958-62, at
least one lawyer attempted quite vigorously to arouse the inter
est of the legal profession and of civic leaders in what he termed
"land contract sales in Chicago: security turned exploitation"
(Satter: 1958). He also brought in the Illinois courts. a test case
aimed at improving the lot of 'buyers (Coleman v. Goran, 1960).
But his efforts failed. During the mid 1960's thousands of indi
vidual families struggled on as best they could.

B. C.B.L.-Organization and Strike

The situation of the buyers changed dramatically in 1967,
when a Jesuit seminarian and a small group of white college stu
dents decided to live in the black area on the west side of Chicago.
After pursuing some other causes for several months, they almost
accidentally stumbled upon some of the major details of the basic
situation of the west side buyers. They determined to help find
some remedy, After a painful beginning, a group of buyers was
organized to "confront" some speculators. They began picketing
the speculators' offices and making visits to their families and
neighbors. Under this pressure, one speculator agreed in March
1968 to renegotiate the terms of all his contracts. This victory
(which proved to be largely illusory) received a great deal of
publicity, and the numbers of 'buyers who joined the movement,
now called "C.B.L.," increased substantially." So did the number
of white supporters, and the contributions to the group. Hun
dreds of buyers spent most of 1968 in collective picketing and
pamphleteering. Long an'd unfruitful negotiations were con-

9. Included among those joining at this stage were a group of the per
sons who had purchased the new homes on the south side of Chicago.

https://doi.org/10.2307/3052974 Published online by Cambridge University Press

https://doi.org/10.2307/3052974


170 LAW AND SOCIETY I WINTER '1975

ducted between the speculators and a group of lawyers who had
volunteered to assist the buyers. In December 1968, hundreds
of buyers began a well-publicized payment strike, which con
tinued on and off until mid-1970. They pledged to deposit with
C.B.L. all monthly payments until the speculators agreed to re
negotiate the contracts.

The payment strike had several important consequences. In
the first place, several law firms responded to it by agreeing to
file in the local federal district court two major civil rights class
actions on behalf of 3,000 contract buyers (Baker v. F. ~ F.
Investment, 1969, and Clark v. Universal Builders Inc., 1969).
These suits sought relief from the prices and other terms of the
contracts. Baker concerned the old homes on the west side, and
Clark concerned the new homes on the south side. The specula
tors, on the other hand, also resorted to the courts and attempted
to use the forcible pattern to end the strike. The members of
C.B.L. resisted the forcible pattern for more than a year-both
in the courtroom itself, and by quite dramatic and well-publi
cized resistance to evictions of striking buyers.

During April 0.£ 1970, the superior forces of the evicting au
thoritiesprevailed, The back of the strike was broken, Subse
quently, the courts accepted C.B.L.'scontention that the past ap
plication of the eviction law had been illegal and unconstitu
tional. By the time the strike had ended, several hundred buyers
had renegotiated the terms of their contracts andC.B.L. claimed
that the average total savings of principal and interest was
$14,000. A large number of other buyers simply left their homes
and used the money saved during the strike to make a down
payment on a new home which they financed with a mortgage.
Such buyers were dismissed from the federal civil rights law
suits. Hundreds of other buyers came to pin their hopes solely
on these law suits. By the end of 1971, it appeared as though
many other buyers had given up-all hope of 'any real success
and had virtually opted out of the law suits by accepting token
re-negotiations of the 'Outstanding contract balances,

The C.B.L. organization itself suffered a steady decline once
the payment strike was broken. During 1971 the number of ac
tive members and supporters declined to such an extent that by
December 1971 only a handful of loyal members were attending
meetings of the group.

c. The Litigation of C.B.L.

Members of C.B.L. have been involved in two major sets of
litigation: two civil rights class actions and cases involving the
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Illinois Forcible Entry Law. The balance of this article involves
an analysis of this litigation. At this stage it is necessary only
to provide an overview of each set.

The civil rights actions were filed early in 1969 (Baker v.
F. & F. Investment, 1969, and Clark v. Universal Builders Inc.,
1969). In May 1969 the trial judge rejected the defendants' mo
tions to dismiss and ruled that the buyers had good legal grounds
for complaint and would succeed if they could prove their allega
tions (Contract Buyers League v. F. & F. Investment, 1969). Dur
ing the remainder of 1969 and throughout 1970 and 1971, the buy
ers' lawyers and a large non-legal staff worked to prepare these
cases for trial. The work involved was enormous. One lawyer
has estimated that the total fee which woul1dbe charged to a
normal client for this work would be several million dollars. The
lawyers' problems in preparing these cases were seriously com
pounded by the effects of the payment strike and the attempts
to resist eviction.

During April and May of 1972, the case involving the new
homes on the south side was tried. It was dismissed by the trial
judge on May 22, 1972 without calling on the defendants to pre
sent their case. He said:

. . . counsel for the plaintiffs have not painted a pretty picture
of the defendants, but that picture is a picture of exploitation
for profit, and not racial discrimination.

The buyers' lawyers appealed, and on July 26, 1974, the 7th Cir
cuit Court of Appeals reversed the decision and remanded for
new trial (Cl·ark v. Universal Build,ers Inc., 1974). The buyers'
lawyers are also still 'preparing for trial in the west side case
involving the old homes.

C.B.L.'s involvement with the Illinois Forcible Law com
menced with eviction proceedings against striking buyers in 1969.
They attempted to use one of these as a test case challenging
the 'constitutionality of the Illinois Eviction Law (Rosewood
Corp. v. Fisher, 1969). This was lost in the Cook County Circuit
Court in May 1969. A declaratory suit was filed in August 1969
in the same court seeking to have the law reinterpreted in a way
more favorable to buyers (Alexander v. Hamilton Corp., 1969).
This, too, was decided against the buyers, who then rna/de an un
successful attempt to persuade federal judges to declare the state
eviction law unconstitutional. In early 1970 Rosewood, Alex
ander, and literally hundreds of individual eviction cases were
removed on appeal to the Illinois Supreme Court, which was
asked to determine the constitutionality of the state's eviction
law. In late April 1970 it decided some of these issues in the
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buyers' favor (Rosewood 'Corp. v. Fisher, 1970). Finally, in No
vember 1972, (well after the payment strike was over) it decided
the remainder of the issues substantially in favor of the buyers
(Alexander v. Hamilton, 1972).

II. TIlE METHODS AND SCOPE OF TIlE STUDY

The methods of participant observation were used in this
study. The author became a participant in July 1969 when he
was asked to assist in the legal work involved in the attack on
the 'constitutionality of the Illinois eviction law. He spent a sub
stantial amount of time betwee-n September 1969 and March 1970
so employed. During this time he gained the confidence of some
of the other lawyers working for the buyers, the non-legal staff
of 'C.B.L. and of the litigation team, and some buyers and sup
porters, From March 1970 until January 1972 he did some col
lateral legal work for individual buyers, During this period, he
conducted literally hundreds of informal conversations with law
yers, nonlegal helpers, buyers and supporters, Formal inter
views lasting up to four hours each were conducted with 25 buy
ers, 14 lawyers, 8 non-legal helpers and some supporters. The
author attended many of the buyers' meetings held on the west
side of Chicago during 1970 and 1971, and listened to tapes of
some meetings held before this time. He participated in parties
and socials held by the buyers and by the non-legal helpers. He
also observed court proceedings involving the buyers on approxi
mately thirty occasions, Finally, in mid-1971, he analyzed the
documents in C.B.L.'s files and in court files in the two civil
rights 'Suits. Since leaving Chicago, the author's information has
been restricted to some letters, newspaper clippings, extracts
from court transcripts, court judgments, and the verbal report
of a non-legal helper who visited him in 1973.

As with many participant-observation studies, this study did
not aim to test any hypothesis. Rather it was intended to de
velop empirically grounded theoretical propositions in the style
of Glaser and Strauss (1968). 'Common sense and an outlook
acquired through 'contact with current sociology of law inclined
the writer to regard as relevant such factors such as the subject
matter of disputes, their monetary and other values, the wealth
and power of respective disputants, duration ofdisputes in and
out of courts, methods employed by disputants in and out of
'courts and the rhetorical uses made of various rules, and laws.
These were taken as sensitizing leads, to be followed to the extent
that they yielded productive observatio-ns.
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In the main, the observations which appeared to be most sig
nificant focused on the quality of representation, This involved
examining the different roles which can be played by lawyers,
and their impact upon different ty'p,es of relationship's between
lawyers and clients. These roles must also be related to the atti
tudes which lawyers and clients have toward the various 'com
ponents of the legal system.

III. STYLES OF LITIGATION AND REPRESENTATION

As the study proceeded, it seemed productive to distinguish
first, between routine legal representation and innovative legal
representation; and second, between litigation involving indi
viduals and litigation involving organized groups. These distinc
tions represented in Figure I generate a simple classification of
four styles of litigation.

FIGURE I

Routine
representation

Innovative
representation

Individual
Litigant

1

3

Organized Group
Litigant

2

4

No real distinction between boxes land 2 can Ibe illustrated from
this study, so in the analysis both of these will be treated to
gether under the title of "Routing."!" Litigation which falls into
b,ox 3 will be discussed under the title of "Innovative-individual,"
and litigation which falls within box 4 is discussed under the
title "Innovative-organized."

A. Routine Litigation: Strategy and Realism

The forcible pattern provides an excellent example of routin
ized litigation-litigation taking an adversary form but in which
the action and outcome is largely a product of the bureaucratic
and organizational pressures on the court.'! In such a situation
there are considerable pressures on the lawyers and the litigants
to behave and to relate in predictable ways. To explore this sug
gestion, it is necessary to elaborate a little on the steps taken

10. Rothwax (19'69,: 140) makes' one important distinction between litiga
tion in the two boxes. This is that an organized group, unlike an
individual, may be able to file so many actions that even routinized
treatment of them becomes impossible. This can force key proce
dures to be reformed to the advantage of the organized group.

11. Blumberg (1970) provides a masterly description of such litigation
in the lower criminal courts of a large metropolitan center.
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by a speculator in forcible proceedings in the Circuit Court of
Cook County against an allegedly defaulting buyer,

1. The Limits on Action

In the first place, although the speculator's 'claim of non
payment was theoretically the basis for a suit for both damages
and possession, it was standard practice to sue for possession
only. This enabled the speculator to take advantage of a judicial
interpretation of S. 5 of the Illinois Forcible Entry and Detainer
A,ct12 which permitted vastly expedited procedures in the case
of suits confined to the issue of 'possession as distinct from a claim
for damages (Reid v. Arceneaux, 1965). A speculator who sued
for damages as well as for 'possession faced a normal trial which
took longer and involved much more uncertainty. A lawyer who
acted for many buyers contrasted this with the very limited na
ture of trials for possession in the following terms:

There are only two questions at the trial. The first is whether
the buyer got a notice. If he did, the only other question was
whether he had paid the money. If he said "No, but ..." he
would be cut off with the comment that there could be no "buts"
in the case, no excuses or explanations were relevant.

With the proceedings so limited, a buyer could not show that
his contract was illegal, unconscionable, or unconstitutional. To
pursue such issues, he had to file a separate suit and wait several
years for it to come to trial. In the meantime, he could well
,be evicted. To avoid eviction, the buyer had two options. He
could pay all arrears and penalties within a set period (normally
30-60.days).13 Or, within five days of the trial court's decision,
he could file a notice of appeal and a cash bond which was
usually set ibetween $3,000and $5,000.

The buyer who had been ordered evicted had 'been shown
that any ideas he might have had about owning the place, or
having any special claim to it, were illusory except on onecondi
tion-that he pay up. The way the proceedings had been struc
tured, the buyer had little alternative but to "see" that the "only
reason" he was going to lose the house was that hehad not paid.

2. The Judge's Role

From this stage on, the [udge and the buyer's own lawyer
normally exerted considerable pressure upon buyers to pay U'p.14

12. Ill. Rev. Stat. ch. 57 (1967).
13. Ibid. § 19.
14. There were approximately six judges of the Circuit Court of Cook

County who heard the eviction cases involving the members of the
C.B.L. One of these judges regularly sat on housing cases and de-
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Often, the judge began by chastising the buyer for "living in
the home without paying" and for "taking the law into your own
hands" if a buyer attempted to claim some justification for non
payment, Next, however, the judge's tone changed, and the sug
gestion was made that a solution should be found short of evic
tion. This was often made in terms intimating that the judge
would see to it that the speculator was not unreasonable and
that, even at this stage, he must \be prepared to help the buyer
redeem himself. For example, the author heard one judge tell
a buyer:

"You should be able to work something out with them. Your
home is your castle. I am here to protect you. That is why
I have to follow the law. But you should see them, and they
should work something out with you."

The 'harshness of the initialdescription of the imminence of
their losing all, combined with the conciliatory tone of the sug
gested "deal," put considerable pressure on the buyers. These
judicial pressures were so strong that even determined buyers
found it difficult to resist the "suggestion" that they should re
sume payment of an increased amount to amortize the sum which
had previously Ibeen disputed. (Often, an additional 'penalty
would also be included.)

3. T'h'e Lawyer's Role

The role of the 'buyer's lawyer is of great significance in such
'proceedings. During the "trial" part of the proceedings (Le. until
working out a "deal" was mentioned), a lawyer providing normal
legal services for the buyer usually accepted the terms of the
pattern and did not attempt to act inconsistently with it. When
one lawyer did try to raise a defense other than that the money
claimed to :be owing had been paid, he was curtly silenced by

parted from the above pattern by granting many buyers long ad
journments and also dismissing some cases against them on legal
technicalities. (This judge, too, did eventually exert pressure on
buyers and speculators to "settle.") The speculators managed to
avoid this judge by applying for a jury trial or for a change of venue.
Each of these meant that the case was automatically assigned to one
of the other judges. These other judges regularly heard routine civil
litigation, much of which was debt collecting. The author observed
them dealing with approximately eight C.B.L. members in the fash
ion described above. In none' of these did proceedings last longer
than an hour, and many were briefer. Interviews with lawyers, non
legal helpers and buyers provided overwhelming evidence that buy
ers were regularly treated as described. Summary as these proceed
ings might seem, tenants were regularly treated in an even more
cursory fashion, as one newspaper reported (Green, 1969):

Judge Hermes ... hears up to 300 eviction cases during his
morning court session. In most, the tenant has failed to file
an initial appearance and is unlikely to appear . .. As
many as 20 families are evicted in one minute's time. In
one 20-second period a reporter saw five families-absent
from the court-evicted.
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the [udge who implied that he was a bad lawyer and did not
know the law. During the buyers' strike, the many lawyers who
volunteered to assist C.B.L. were persuaded by the organization
to file a set 0.£ standard 'defenses and counterclaims, To this ex
tent it could seem as though they did not accept the terms of
the forcible pattern. But, even with the pressure on them from
C.B.L., most of these lawyers made it quite clear to the' court
that they did not expect any departure from standard practice.
The filing of the defensesand counterclaims was "for the record."
Many of the buyers who were represented in this fashion com
plainedbitterly afterwards that their lawyer "wasn't trying" and
that "I could have done better myself."

It was only when the stage of "working something out" had
been reached that a lawyer who acted for a 'buyer in the forci
ble pattern normally saw a really useful role for himself. This
appears to explain why at this stage many lawyers representing
buyers came to exert considerable pressure on the client "to see
sense." Often, the main contribution of the lawyer was to pro
duce a 'definition of the situation which gave the 'client a face
saving way out of "the mess." This need be no more than bein.g
able to say that he (the client) now understood what had pre
viously ,been unclear. In fact, the buyer had not acquired any
new information. The lawyer facilitated the pretense that he
had, thus camouflaging the reality of total capitulation to the
demand for all the money claimed to ,be owing.

Parsons (1954; 383, 389) has isolated two latent functions of
the legal profession which may usefully 'be employed in analyz
ing the role of lawyers in situations like this. He describes these
two functions as: "relieving the client of responsibility" and
"making the client face reality." In relieving the client of re
sponsibility, the lawyer allays doubts, fears and uncertainties.
Indeed, even when the lawyer doesn't consciously intend to do
this, the client maybe only too willing to read assurances: into
the lawyer's words and actions. Sensing that the client is "hap
pier" the lawyer 'can easily feel that he has been of use to the
client-without considering whether or not the particular out
come was what the client wanted. In this sense, the situation
maybe as therapeutic for the lawyer as it is for the client.

There are many lawyers who claimed to have made members
of C.B.L. "face reality." Several of the buyers' lawyers quite
openly claimed that their proper role was to make buyers "realis
tic." In part, they meant simply explaining the arithmetic' of
payment amortization and court proceedings to simple and con
fused people. And in part they meant attempting to counteract
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what they regarded as misleading propaganda issued by organ
izers of the payment strike. This exemplifies the limited nature
of the "reality" which tha buyers' lawyers attempted to make
their clients face. It involved an unquestioning acceptance of
the forcible pattern.

4. Litigant Reactions to Routinized Litigation

'I'he function of a lawyer in litigation such as the forcible
pattern may accurately be described as therapeutic in the short
term, and it clearly involves forcing the client to face the law
yer's view of reality. However, this role can also produce long
range dysfunctional effects for 'both the 'client and the legal sys
tem. For example, the forcible pattern, at least temporarily, in
hibited some buyers from seeking other forms of redress. A
more realistic course of action for some would have been to walk
away from the house. Litigants who are swept along in the pat
ern, agreeing at the time to the terms of "the deal," may well
come to develop a sense that something had been "put over"
them-that they 'have in some profound sense been given a "raw
deal." However, rather than locating the source of their problem
in the structureand setting of routines like the forcible pattern,
they may place the entire 'blame for their misfortune upon one
or another of the individual actors-i-perhaps accusing a judge of
being bribed, or their own lawyer of not trying.

This can have several implications. In the short term, it may
mean that attention is distracted from the importance of a one
sided law and from the routinization of litigation. Individual
men, and not the legal system itself, are likely to b'e the target
of any dissatisfaction or resentment. But, in the long range, un
reformed patterns of litigation such as the forcible pattern pro
duce a very large number of 'people whose contact with lawyers
and other legal actors is unhappy and frustrating. The C.B.L.
example suggests that an accumulation of such persons is fertile
soil for subsequent critiques of the legitimacy of the legal system
itself.

5. Judges and Lawyers: Sources of Shared Meanings

One final point needs to be made with respect to the provi
sion of normal legal services for poor and minority groups. In
teractions among legal actors are often rigidified into patterns
similar to the one described above. They are particularly likely
to occur when one set of lawyers constantly acts for a particular
type of 'client (e.g. speculators) and a few judges are assigned
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a relatively large number of the particular typ'e of case (e.g. evic
tion cases). Moreover, such patterns are likely to be facilitated
where another set of lawyers acts for the other parties to the
suits (e.g. contract buyers) and where this second group of law
yers shares with the lawyers for the other side a view of the
meaning of certain crucial legal rules and symbols. For example,
in the forcible pattern the buyers' lawyers all accepted distinc
tions between property, equity and possession. They all took it
for granted that the sellers' interest was deserving of such special
protection that the buyer's equity (if any) could be totally over
looked-he had forfeited his claim 'by living in the home and
not paying.

The source of the communality of outlook among judges and
lawyers 'can only ,be a subject for speculation in this paper." Of
obvious significance is legal training in which basic analytic 'con
cepts are mainly presented as abstractions, and the social impact
of many of them is difficult to visualize. Moreover, until 'com
paratively recently, law students were largely taught to ignore
"non-legal" questions such as a law's social consequences, An
other important pressure on a young lawyer to share the conven
tional view of concepts and rules is the weight of professional
opinion. The tag "bald lawyer" is easily applied to lawyers who
seriously question conventional legal understandings-s-and the
effect of such a tag upon a lawyer's professional identity can
,be severe. Again, prior to the emergence of C.B.L. (and some
tenant unions which became active at approximately the same
time), the only group- of litigants who regularly appeared in the
courts and spoke up on the question of the adequacy of the evic
tion law were quite strong in its support, There is reason to
believe that the repetition of such views by landlords and specu
lators provided a strong reinforcement of the 'widespread accept
ance of the key conceptsand rules by lawyers and judges. For
example, one judge who regularly heard eviction cases at the
time described this influence in an interview with the author:

15. It seems clear that mere employment of one group of lawyers in
government-sponsored legal services does not of itself produce the
commonality of outlook which leads to the types of pitfalls and dis
functions outlined above. Skolnick (1967) has criticized Sudnow's
analysis of the services of full public defenders for failing to recog
nize this. The latter had observed a number of public defenders
channeling clients into pleading guilty regardless of the objective
truth or falsity of the charges. In so doing, the lawyer tended to
condemn the client in advance and minimized the chance of a vigor
ous defence, thus sharing the perspectives of the prosecutors. Sud
now also recognized that there was considerable pressure on the de
fender to be part of the courtroom "team." Skolnick demonstrated
that many criminal lawyers in private practice were subjected to the
same pressures, and responded in the same ways as did the public
defenders.
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Landlords regale you hour by hour as you sit on the bench:
"There are people who are professional deadbeats who con
stantly spend their money on booze and T.V. instead of on the
good things of life like ... rent." (Here he leaned back and
laughed heartily at his own joke.) What do you do about these
professional deadbeats? They have in many cases given up try
ing to make it.

Overall, the effect of such representations appears to have been
to reinforce the view that the conventionally accepted rules and
concepts were necessary to protect the position of a virtuous
speculator (or landlord) against damage caused by deadbeats,
To question such concepts and rules would almostbe to question
the desirability of virtue.

Whatever the source of communality of legal outlook de
scribed above, the case study demonstrates that it is not com
plete, or invincible. In the following two sections of this paper,
discussion will center on the situation which arose when some
lawyers and a group of buyers became determined to challenge
the rules and concepts which were basic to the forcible pattern.

B. Innovative-Individual Litigation: Constraints
and Opportunities

1. Pre-C.B.L. Efforts

Before C.B.L. was formed, a few lawyers attempted or con
templated the affirmative use of innovative litigation to improve
the position of contract buyers vis-a-vis speculators. Before ex
ploring so,me general issues concerning innovative-individual liti
gation, it is worth outlining briefly the efforts of two of these
lawyers, who 'can be called A and B.

The efforts of lawyer A were exerted in the late 1950's. He
filed a suit in the Illinois courts which he apparently saw as a
test case on behalf of a large number of 'buyers. His theory was
that the speculators had made fraudulent misrepresentations
concerning the real value of the property, taking advantage of
buyers who were unsophisticated, une'ducated, and 'desperate for
housing. In 1960 the Illinois Appellate Court rejected this notion,
stating bluntly that the buyers were to be treated in the same
way as any other buyers. The court applied the normal rule
that any buyer who inspects 'prior to purchase should disregard
the seller's representations on matter such as value, state of re
pair and so forth (Coleman v. Goran, 1960). The Court said:

If the purchaser has an opportunity to view the property, it is
his duty to make use of that opportunity. Unless the representa
tionsconcern matters which the prospective purchaser cannot
readily determine upon examination, he will be held to have ex-
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ercised his own judgment rather than to have relied on the
statements of the seller.

Lawyer A's litigation failed to persuade the judges that the
law should make special provision for the inability of people like
the buyers to "readily determine upon examination" market
value, the 'existence of building c-ode violations, defective fur
naces, and other defects, The rule which the Illinois judges, em
ploy'ed seems to have been framed to take care of the needs and
problems of purchasers who were reasonably sophisticated in
urban ways. The judges also failed to take into account the fact
that black contract buyers were the victims ofa severe housing
shortage for their group.

The second lawyer who contemplated innovative test litiga
tion for buyers, B,began his efforts in the mid 1960's. He re
ported that he hadbecome increasingly uneasy after each forci
ble case he had handled for both tenants and buyers. He de
veloped some legal arguments which he hoped might undermine
the pattern described above. He proposed to argue that the Il
linois Forcible Act's failure to permit buyers to raise defenses
and its onerous appeal bond requirements 'constituted denials of
due process and equal protection of the laws. Even when he
was prepared with these legal arguments, he faced a pro.blem
of finding suitable clients to use in a test 'case. He recounted
how he had learned from experience in analogous settings that
there were hazards in both winning and losing, a test case in the
trial court, If the case is lost in the trial court, the pattern re
asserts itself and it becomes highly problematic whether the law
yer 'can ask the client to risk all by refusing to make a deal.
If the case is won in the trial court, or appears to have a good
chance of winning, the opposition may not appeal, or may offer
a good settlement to avoid the danger of an unfavorable appel
late court precedent. This is particularly likely if the opposition
is a repeated user of the pattern.!"

As it turned out, before 'C.B.L. was organized, B could not
find anybuyers 'who appeared willing to fight "come what may."
It was only when C.B.L. had been formed, and when its members
became determined to overcome the forcible pattern, that B's
ideas were put to use, and the eviction law was declared to be
unconstitutional, in part, and was "reinterpreted." A detailed
analysis of his attempts at using innovative litigation to attack
the forcible pattern will be made in the final section of this
paper.

16. These possibilities are systematically developed in Galanter (1974).
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2. Conditions of Innovation: A View of Law as Dynamic

The fate of the efforts of 'both A and B prior to C.B.L. sug
gests some general considerations about the nature of innovative
litigation and about some major problems associated with it. Of
prime importance for this style of litigation is a perception by
counsel of the law as dynamic, A model of law which assumes
that existing rules are 'clear and static an,d that change is the
business of the legislature, not of judges and lawyers, precludes
the possibility of innovative litigation. Lawyers like A and B
did not so perceive the law. Their view of it was muchcloser
to that developed by writers such as Cardozo (1921 and 19'24),
Levi (1961) and Jaffe (1969) who have shown how judgesdevelop
and change the common law and how statutes are reinterpreted.
These writers present law as consisting, in part at least, of areas
of rules and principles which 'are competing, conflicting and am
biguous, They also document many examples of legal innova
tions and developments which have grown out of such "murky"
areas.

Stinchcombe (1968: 114) has made the general observation
that:

The amount of social energy devoted to a value is mainly de
termined by whether it is defended by full-time workers or by
amateurs. One of the main advantages of full-time workers is
their greater degree of reflection and rationality . . .. The
greater rationality with which values embodied in institutions
are defended and disseminated is one of their main advantages
in competition with alternative values.

This suggests that a very important determinant of the nature
and scope of developments which occur in any "murky" area of
law is the nature and quality of efforts of lawyers who are con
stantly practicing in that area. If most of the lawyers practicing
in an area are usually employed 'by one side (for example, specu
lators or landlords) it is scarcely surprising that the values and
interests protected in that 'area of law reflect the interests of
that side. Moreover, as the analysis of routinized litigation and
normal legal services in the previous section of this paper sug
gests, the mere provision of lawyers for the other side (buyers
and tenants) does not ensure that there will be developments
of doctrine or rille which reflect the interests of this other side,
In addition, 'as lawyer A's fraudulent misrepresentation test case
shows, even the efforts of a single innovative Iawyerwhoconsei
entiously strives to achieve such developments can prove fruit
less. It is often necessary to bring protracted and repeated litiga
tion on a point to convince the judges that something is amiss
with their view of the law. This drastically increases the neces-
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sary investment of time, energy and money beyond that usually
available to individual lawyers (such as A) who represent indi
vidual poor or minority group clients.

\

3. Conditions of Innovation:' Support From the Profession

There have been some structural developments within the
overall enterprise of lawyering which have recently helped indi
vidual lawyers to overcome some of these obstacles to successful
innovative litigation for 'poor and minority group members.
These developments have allowed such individual lawyers to
'profit from the work and experience of many others, and have
encouraged the increase in the number of minds devoted to the
tasks of innovation. For example, law school courses on poverty
and minority law can be quite stimulating in providing theories
for innovative litigation. Law journal articles espouse and criti
cize new approaches and arguments. Services like a poverty law
"clearing house" and other brokering services for complaints and
briefs reduce substantially the expense of bringing many similar
test cases within a short period. They also provide for continu
ing refinement of issues and arguments and increase substan
tially the number of lawyers who can more quickly pursue (and
even exploit) judicial dicta concerning directions or arguments
worth pressing.

Another function of these aspects of the professional special
ization of poverty and minority groups lawyers is to protect indi
vidual lawyers from the weight of disparaging opinion of lawyers
generally. Cardozo (1921:35) referred in passing to the impor
tance of the "judgment of the lawyer class." The nature and
effect of professional opinion is one of the most important areas
for research in the sociology of law (and perhaps the most ne
glected). There are some examples in this study of trial [udges
and opposing lawyers making snide and insulting remarks about
one imaginative lawyer's "ignorance" of the law and about his
being a "bad lawyer." While these comments did not deter that
lawyer from persisting with his innovative legal arguments, they
clearly unsettled him. The 'cumulative effect of such comments
is what is important-it is likely to undermine the lawyer's de
termination to be involved primarily in imaginative representa
tion.

Lawyers who are able to withstand such pressures are most
likely to be found among groups of lawyers 'who share something
of a full-time commitment to securing legal changes. But their
very identification with such a group may itself attach a "radi-
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cal" or "extremist" label to almost any argument they present,
diminishing the chances of its acceptance by the court. One way
of countering such labeling is for such groups of lawyers to de
velop the forms and trappings of other specialist groups of law
yers. The emergence of a Commerce Clearing House poverty law
service and poverty or minority law journals may have such an
effect.

The Contract Buyers'case study suggests two further aspects
of this professional opinion which may be of general significance.
The first of these is that the members of the legal profession
generally appear to recognize that some substantive fields of law
are properly the subject of attempts to use litigation for innova
tion. On the other hand, there appears to be a commonly held
belief among lawyers that other fields are static, and properly
so. In Australia, for example, it appears that even quite aggres
sivebarristers dismiss the 'possibility of fruitful litigation in the
area of social services. It would seem important to discover the
source of such classifications, and the mechanisms by which they
are maintained. One major factor maintaining such 'classifica
tions is that they are self-fulfilling prophecies. If the arrange
ment and focus of law school curricula are also an important
factor, the recent development of poverty law and civil rights law
courses should produce significant changes.

The other aspect of "professional opinion" which is revealed
by this case study concerns the qualities of the arguments used.
Professional scorn is far less likely to be attached to technical,
or narrow legal arguments-the meaning of a word, the effect
of a proviso, or the scope of a ratio. However, arguments of
broad, general principle-s-such as fundamental principles of
equality-meet a different and far less sympathetic response
even where these general principles have been explicitly enacted
in the Constitution. Arguments based on the general principle
of equal protection, for example, appear to be much more likely
to give rise to expressions of scorn than an argument that "and"
means "but."17

In summary, in the absence of organization among litigants,
the innovative potential of litigation for individuals appears to
depend heavily on the organizational support furnished by seg-

17. This is not to suggest that a bill of rights embodying broad general
principles has no importance for poverty lawyers. Poverty lawyers
in Australia for instance, would appear to face even stronger scorn
for their arguments based upon the requirements of equality because
they cannot even cite a constitutional "guarantee" of those require
ments.
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ments of the legal profession and, therefore, on innovations
within the profession, When such support is available, innova
tive litigation which is initiated by lawyers o,n behalf of individ
uals from poor or minority groups may produce changes in the
law which favor the interests of such groups. But, for the rea
sons outlined above, any changes so achieved are likely to be
slow. Moreover, while the process may be 'effective over time,
there can be little reliance on the efficacy of any particular step.
Many individual litigants may lose before success is achieved.

c. Innovative-Organized Litigation

In this section, the case sturdy will be used to explore the
characteristics and significance of litigation which is brought 'by
innovative lawyers on behalf of organized groups of poor or mi
nority persons. The main focus will ,be upon the effects of or
ganization of groups upon litigation. Attention will also be paid
to the thesis of Wafford (1957), that the slow and uncertain proc
esses of the law 'can be "helped'Iby non-violent activities in sup
port ofchanges in the law.

There was n·Q group' identity or organization of buyers until
November 1967 when a group accompanied the Jesuit seminarian
to 'confront one speculator and demand renegotiation of the
terms of their contracts. In the various ways outlined in the
introduction, the scope and intensity of the group's activities
grew during the succeeding twelve months, and culminated in
a well-publicized payment strike.

1. Communitas: Internal and External Effects

There were many complicated 'processes involved in these de
velopments, which were by no means inevitable or easy for the
buyers. What appears to have attracted and sustained many of
them was something which overshadowed their instrumental and
economic aim of having the contracts renegotiated. This can be
described as a very strong sense of commu,n,itas' (Turner,
1969:128). It involves an intense feeling of altruism embracing
all who were in the same or a worse situation than themselves
and an intense loyalty to those who had joined the group which
was "fighting for justice." Members spoke frequently of "hangin'
together," and "stickin' together like glue." In addition they
frequently expressed their grave concern for other buyers, as the
following examples illustrate:

When I go to bed at night, I feel so good. For three years I've
been happy with nothing. And I think my happiness came from
being concerned with other peoples. Before Jack (the Seminar-
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ian) came to Lawndale, tho', I wasn't concerned with nobody
but (myself) and trying to get my house paid for. But now
I've been trying to get the other fellow's house paid for that was
in worse shape than I was. . . .

Another woman, asked whether she was prepared to go to jail
rather than leave her home, replied that she wouldn't go to jail
for the old house, "cause they are not worth it." But, she added:

A lot of people say: "I've never been to jail in my life and I
don't want to go." Me, I've never been, and I wonder what it's
like. I wouldn't mind going if everybody else is going. If six
or seven of the C.B.L. women went to jail I'd get there and go
with them.

Associated with such feelings is the sense which another buyer
described thus:

If you ever try to do anything alone you know how hard it is.
Then you get into a group and everybody is trying to go in the
one direction and it just kind of pulls you along.

Members of organized and active groups are cap albIe of ac
tivity and persistence which would not be conceivable or possible
for them individually. But such people often have had no prior
comparable experience, and find it quite difficult to deal with
the tendency for the intense experience of belonging and acting
together to become an end in itself. Such an experience is vir
tually impossible to sustain over a long period of time, More
over, attempts to sustain it are likely to be incompatible with
other aims and life-goals and may become destructive of the
other activities of the members. (Litigation appears to be particu
larly vulnerable to this threat.)

Another important ramification of the intense experience of
belonging and acting is that it attracts the attention of a wide
range of outsiders-who may seek to join or to destroy the move
ment. Even where such outsiders admire the movement and
purport to assist it, their own goals and priorities can cause seri
ous tensions with, and problems for, the group. The relevance
of these 'comments for the case study is two-fold. First, one very
important group of outsiders attracted to the movement of buy
ers was a group of lawyers. It is important to 'examine the na
ture, quality and significance of the involvement of these law
yers. Second, as shall be explored 'below, the buyers, in concert
with many outside supporters, engaged in a-ctivitieswhich had
important, although by no means uniformly favorable, ramifica
tions for the litigation in which they became engaged,

2. The Challenge to Lawyers: Litigants Force the Issue

The first group of lawyers who were attracted to the Con
tract Buyers League did not propose to resort to the legal system

https://doi.org/10.2307/3052974 Published online by Cambridge University Press

https://doi.org/10.2307/3052974


186 LAW AND SOCiIETY I WINTER 1975

to aid the buyers. Instead they spent 'a great 'deal of time and
energy in negotiations aimed at bluffing or exerting moral pres
sure on the speculators. They met -with little success. The ab
sence of any claim of legal right put them at a great disadvan
tage. As Macaulay (1963:62) has suggested:

The legal position of the parties can influence negotiations even
though legal rights or litigation are never mentioned in their dis
cussions; it makes a difference if one is demanding what both
concede to be a right or if begging a favor.

There are several explanations for the apparent failure of
legal imagination on the part of this first group of lawyers. One
is simply the question of resources. Hundreds of 'buyers were
seeking redress. The transactions involved in each case were
complex and difficult to unravel and docu.ment. Any possible
legal proceedings were thus likely to be so extensive and pro
tracted that few lawyers could afford such representation with
out fees which were beyond the buyers' resources. A few of the
lawyers involved worked for organizations which 'provided free
legal assistance. but they were precluded from bringing litigation,
because too many of the organization's resources and energies
would have been invested in a single situation.

It was the imminence of the 'payment strike which prompted
the involvement of another group of lawyers and caused them
to act with amazing speed in resorting to litigation on behalf
of the buyers. One of these lawyers wryly commented several
years after the law suits had been filed:

If the people hadn't decided to withhold their payments we'd
still be sitting around talking about the best way to file a law
suit.

These lawyers were not engaged in the full-time representation
of poor and minority groups, Indeed, they had represented some
of the wealthiest and most established interests in the city of
Chicago. They undertook to provide for the buyers a kind of
representation similar to that supplied to the wealthy who
needed innovative legal services. Indeed, they claimed to have
provided even more. As one of them observed:

. . . we have done things. in terms of legal representation in this
case for C.B.L. that we probably wouldn't have done in a normal
case. But ... this is not a normal case. You are not dealing
with normal people. . .. This is a once in a lifetime event. . . .
There are no rules to govern this' sort of thing. You try to do
what your judgment tells you is the most intelligent thing to
do each day ... you are never quite sure what is around the
corner. . .. The commitment of being a lawyer is made, and
therefore, you are going to represent them through thick or thin
. . . class action problems, statute of limitation problems . . .
and especially, it involves dealing with holdout problems....
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The buyers' collective activities and the strong sense of com
munitas among them were what persuaded these lawyers to act
as they did.!"

3. The Civil Rights Law Suit

Five weeks after the commencement of the payment strike
the lawyers filed a major class suit on behalf of thousands of
buyers seeking legal redress for the harm Ibuyers suffered be
cause of the basic situation. The defendants were a lengthy list
of speculators and their assignees, savings and loans associations
and others (Contract Buyers League v. F. & F. Investment, 1969).
The complaint was long and complicated and sought relief under
such laws as anti-trust, securities and exchange, fraud and usury.
But its main thrust was under the provisions of the 1866 Civil
Rights Act'Pwhich provided inter alia that:

... All citizens shall have the same right as is enjoyed by white
citizens ... to purchase, hold and convey real property....

After a century of virtual disuse, this law had been revived
by the U.S. Supreme Court in Shelley v. Kraemer (1948) and
again in Jones v. Mayer Co. (1968). The use which lawyers made
of this law has been carefully analysed elsewhere (Yale Law
Journal: 1971). It will suffice for our purposes to mention here
only the most imaginative and innovative aspects, In Jones
(1968:439) the Supreme Court had interpreted the 1866 law as
abolishing "all badges and incidents of Slavery" and had stated
(1968:443) that:

When racial discrimination herds men into a ghetto and makes
their ability to buy property turn on the color of their skin, then
it too is a relic of slavery. (1968: 443)

The Court concluded that the legislation was a constitutionally
valid attempt to ensure that:

18. Weber (1967:29'8) has suggested that:
The role of the representative of the underprivileged and of
the advocate of formal equality before the law is particu
larly suited to the attorney by reason of his direct relation
ship with his clients....

Weber does not specify the circumstances under which this direct,
whole-hearted relationship with the underprivileged is defined by
lawyers as inherent in their role. That it took a dramatic, well-pub
licized strike to cause even a few lawyers to devise innovative liti
gation for the buyers, suggests that such circumstances are limited.
Possibly in situations like that produced by the strike, some lawyers
come to see the underprivileged as constituting a significant "power
group" akin to the groups of the economically powerful who nor
mally engage the services of top lawyers. Lawyers may have a
tendency to see as part of their professional role the development
of "direct" and whole-hearted relationships not with underprivileged
people as a whole, but rather with members of certain socially rec
ognized underprivileged groups.

19. The provision is currently codified in 42 U.S.C. § 1982 (19'64).
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a dollar in the hands of a Negro will purchase the same thing
asa dollar in the hands of a white man.

The buyers' lawyers fashioned from these statements :a prohibi
tion of racially segregated housing markets. Any profits, they
reasoned further, which are made on an illegal market are illegal
whether or not the person making them created the market con
ditions, or did anything-to ensure their continuance. This means
that, whether or not any of the defendants had actually block
busted or had done anything to restrict the Supply of homes: or
mortgage financing for 'blacks, they had made illegal profit be
cause they traded on illegally segregated markets. They had
bought on the "white market" fora low sum and sold on the
'~black market" at a high price. This profit arose out of one of
the "relics of slavery" and could rightfully be complained of by
the buyers under the civil rights legislation. In his opinion refus
ing to dismiss the suits the original trial judge seems to have
accepted this as a valid statement of law (Contract Buyers
League v. F. & F. Investment, 1969:216). In an oral opinion of
May 22, 1972, the new trial judge in the south side new homes
'case, Clark v. Universal Builders (1969) rejected this interpreta
tion of the law. However, on July 26, 1974, the United States
Court of Appeals overruled his decision and held that the 1866
law is violated if persons take advantage of a dual housing mar
ket caused by racial segregation to demand "prices and terms
unreasonably in excess of prices and terms available to white
citizens for comparable housing" (Clark v. Universal Builders
Inc., 1974:13). Undoubtedly this is not the last word to be heard
on this matter; it is certain to be an issue in any appeal once
the trial of the suit has actually been held.

The other highly innovative aspect of the 'case is its 'class
nature under Rule 23 of the Federal Rules of Civil Procedure
(1964). The lawyers sought to haveC.B.L. and a small number
of named plaintiffs sue on behalf of all persons' similarly situated
regardless of the identity of their seller. Named speculators
would be representing the class of defendants. The trial [udge
modified this by removing C.B.L. as a party, and lby confining
the plaintiff class to buyers from the named speculators, The
class nature of the suit saves duplication and delay and also per
mits the lawyers to 'bring to the attention of judge and jury the
magnitude of the problem, and the total of the defendants' prof
its. The procedure does offer considerable scope for lawyers rep
resenting poor and minority groups, On the other hand, over
five years have elapsed since both suits were filed, and they have
still to be tried, 'partly because of their scope and complexity,
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4. The Attack on the Forcible Law

The civil rights law 'Suits were not the onlycontribution to
C.B.L. which these lawyers made. In March 1968, after these
two suits had been filed, the lawyers asked the buyers to end
the strike. With a brief exception, hundreds of buyers refused
to resume payments for over a year, until there had been a num
:ber of successful evictions. Preceding these evictions w,ere
months of attempted evictions 'which were blocked in a "not quite
violent" manner. During this period the C.B.L. received great
publicity, which was mainly favorable to it and 'hostile to the
speculators and to the eviction law.

At first the lawyers acting in the 'civil rights law suits re
fused to have anything to do with problems 'caused by the strike.
But as the leading lawyer put it:

Repeatedly in this case, lawyers have been forced to improvise
and to push beyond the frontiers, so to speak. Not because of
their own ingenuity, or anything they started, but rather in spite
of themselves, and over their objections that it couldn't be done.
This is because the people said: "Well, screw it, we're going
to do it anyhow." The lawyers were then forced to do some
original thinking to find some avenue of relief for what the
people had already decided to do. There is no question about
that.

The processes involved in forcing the lawyers to engage in this
"original thinking" concerning the strike were quite painful for
both lawyers andbuyers, One Iawyer has summed U1p the essen
tial 'problem for the lawyers as being the difficulty of realizing
that:

... the people are not looking at this as a cold dollar and cents
transaction. It is not handled as a regular business transaction
where you assess your risks and make judgments based on
them. In other words the people are saying: "We aren't going
to pay those guys any more. You can put us out. We are tired
of being pushed around, and we are not going to be any more".
They won't pay as a matter of principle.

Many of the problems which were encountered in the at
tempts to have the forcible law declared unconstitutional were
caused 'because it took the lawyers a long time to realize that
the strike was important to the buyers in a symbolic way-it
was more than just an instrument in obtaining renegotiated con
tracts. The act of not paying the speculator seems to have served
the striking buyers as a symbol of the severance of an unpleasant
and oppressive lbond. Moreover, continued nonpayment in the
face of eviction and the attempted use of the forcible 'pattern
came to be symbols to the Ibuyers of more general complaints
about the one-sidedness of the legal system. The long-term aim
of securing some financial relief tended to become of secondary
importance to many of the strikers.
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The buyers' leaders were impatient with the initial inability
of their own lawyers to appreciate this aspect of the strike.
Early in 1969, they sought advice from the lawyer, B, whose plans
for a test case on the validity of the forcible law were discussed
earlier. This appears to have made their own lawyers in the
class actions somewhat defensive, and clearly produced a situa
tion of confusion 'concerning responsibility for overall legal strat
egy.

In part as a response to the confusion ,an,d tension between
their lawyers, the buyers' leadersbegan in August, 1969 to wage
an increasingly intense publicity campaignconcerning the plight
of the striking buyers, One target of this campaign was the
courts themselves. The main thrust of their new-found com
plaint was that it would take years for their civil rights law suit
to be heard, and yet the speculators could have eviction proceed
ings against them determined within two months. The fol
lowing is quite typical of their press releases at the time.s?

Those of us who are in the Contract Buyers' League are now
beginning to question seriously whether the situation is so im
possible that it is foolish for us to continue with the lawsuits
we initiated. We are seriously considering asking our lawyers
to withdraw these lawsuits because the judicial system of this
country apparently is not equipped to provide justice for poor
black people.

It took several months of this type of public complaint by the
'buyers anda number of highly dramatic attempted evictions of
strikers before the lawyers acting for the buyers in the civil
rights lawsuits were 'persuaded to throw their full resources into
the attack on the constitutionality of the eviction law. For the
first three months of 1970, most of their legal work was devoted
to this end.

The buyers'complaints about the unequal speed of 'eviction
cases and civil rights suits provided a legitimacy for their 'collec
tive activities (including dramatic resistance to attempted evic
tions). They were able to claim that they were being evicted
"without their day in court." It maybe that some buyers were
enabled to resist eviction ',by such a rationale although none of
the buyers interviewed for this study placed strong emphasis on
this. There is, though considerable evidence that an increased
number of outsiders who were uncertain of the actual merits
of the buyers'claims about the basic situation rallied to the buy
ers' side because the buyers were unable to have the validity
of the forcible proceedings determined before eviction. 'I'he fol-

20. This was issued as a mimeographed handout, and statements like
this were widely quoted in the press.

https://doi.org/10.2307/3052974 Published online by Cambridge University Press

https://doi.org/10.2307/3052974


Fitzgerald / CONTRACT BUYERS 191

lowing extract from a newspaper report (Storck, 1970:10) of the
attempted eviction of one of the buyers illustrates this reasoning:

Law suits were instigated. The constitutionality of the whole
thing is being questioned, including the wisdom of the state evic
tion law. Inevitably the eviction notices began landing....
The league argued in court that maybe it might be a reasonable
idea not to throw people out of their homes until the whole thing
was figured out. The Illinois Supreme 'Court, in its infinite com
passion for the rights of the real estate dealer, turned that one
down. So yesterday 200 Sheriff's deputies backed up by 150
Chicago police circled Jonnie Moss' lawn while his furniture was
hauled out into the snow. Last night the neighbors had moved
the Mosses back in . . .. There are 100 more families caught
in the contract bind who have been served eviction notices.
There will be more after that. . . .
They're hoping maybe somewhere a judge may give the 'C.B.L.
suits a hearing. Before the sheriff comes, (Sic) But if you go
by the saga of Jonnie Moss, it is not much of a hope.

The lawyers' attack on the validity of the forcible law was
successful. In April 1970, the Illinois Supreme Court reinter
preted the statute so as to 'permit a wide range of defenses and
counterclaims to be raised in proceedings for 'possession alone
(Rosewood v. Fisher, 1970). Moreover, some two and a half years
after the attack on the constitutionality of the forcible law had
,commenced, the Illinois Supreme Court also held that it was in
valid to the extent that it required the appeal bond as a condi
tion of appeal (Hamilton Corp. v. Alexander, 1972). This is an
impressive example of a successful attempt to make the law re
sponsive to the previously ignored distinctive needs of a group
of people. But such a judgment needs to be qualified.

5. The Mixed Blessings of Innovative-Organized Litigation

The first qualification is that the courts refused to provide
any relief for striking buyers while the strike continued. Delays
in rulings a.nd refusal of bonds and schemes to stay eviction pend
ing rulings appear to have been used by the 'courts to preclude
granting relief from forcible proceedings which were eventually
found to be unconstitutional. Weber (1967:356) has suggested
anexplanation for such judicial responses as these to such pres
sures:

The rational course of justice ... is interfered with ... by every
type of intensive influencing of the course of administration by
. . . communal activity which is born of irrational "feelings" and
which is normally instigated or guided by party leaders or the
press . . . these interferences c.an be as disturbing as . . . those
of star chamber practices of an absolute monarch.

Some activities which are fundamental to organized groups like
'C.B.L. may be inherently counter-productive in the courts-at
least in the short term, Judges seem to perceive an incompati-
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bility between their judicial role and appearing to acquiesce to
direct "extra-legal" pressure. It is p,art of the judicial self-con
cept to be seen calmly and dispassionately applying the laws
even-handedly-taking the time for sober second thoughts before
making a final decision (Peltason, 1955). This case study sug
gests, however, that once the immediate appearance of public
pressure has been removed, the judges may be quite anxious to
make an adjustment to the law to avert future friction and dis
satisfaction. (Mobilized groups may in these circumstances be
fighting other peoples' battles and lawyers representing such
groups would have an obligation to warn them of this possi
bility.)

Extra-court activities like those of the buyers may lead to
a long-term enhancement of the authority of courts and lawyers,
especially where the pressure is aimed at changing laws which
have long ,been administered for the advantage of one group.
Changes like those 'effected in the forcible law 'can be used by
future litigants who employ competent and a.ggressive lawyers
to force trial judges to decide cases which can go either way and
to exercise real judgment rather than merely rubberstamping the
claims of one side. By abandoning patterns of routinized litiga
tion like the forcible pattern, the judges diminish the number
of people who feel that something has been "IP'Ut over" them in
the courtroom, and who blame lawyers and judges, for it. The
power and authority of judges may be augmented in the long
run at the 'price of 'Some short-term discomforting threat to their
self images.

A second important qualification to the buyers' eventual suc
cess with the eviction law is the effect which the strike and the
resistance to the eviction law had on the 'civil rights law suits.
At first the federal trial judge handling the civil rightscases
attempted to settle the strike. When this failed he adopted an
approach of "non-interference" iboth with the strike and with the
evictions. However, before long, he began complaining that the
buyers' "street" tactics were threatening the integrity of the
courts. The courtroom sessions 'became occasions for hisbitter
complaints to the effect that the buyers were making erroneous
statements about the court and himself and that these were be
lieved by a wide range of persons, He complained of the pressure
it puthim under:

I get telephone calls from United States Senators, from the
Mayor, from a whole host of people, from rabbis, etc. etc. You
know, what can we do? These people have come to talk to us
and they say they are not getting expeditious considerations of
their grievances in your court-in your court.
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He often delivered tirades against the newspaper accounts, for
example:

I have quit reading the newspapers in the Contract Buyers
League case because first of all, I not only don't recognize what
I know about the case from what I read in the papers, but the
misrepresentations infuriate me. I don't see why I should be
wasting my adrenalin on newspaper stories.

His patience with the buyers and their lawyers manifestly dimin
ished" and he began imposing a series of sanctions which he justi
fied as follows:

I don't care for myself. That is the least of my problems. But
I am very sensitive to injustices being done to the institutions
of justice. That is what it seems is happening in this case.

He ended his policy of non-interference by dismissing 180
striking buyers from the law suits. Because of the evictions and
their publicity, hundreds of other members of the plaintiff classes
became frightenedand opted out of the law suits, having gained
nothing or a very small reduction as a settlement for their claims,
When the defendants also complained abo-ut the judge (on the
basis of his complaints about the ingratitude of the buyers to
whom he had given more justice than whites would have re
ceived) he handed the cases to other judges. These judges have
been far less sympathetic to the buyers'<position, less imaginative
in their approach to the cases, and far less accommodating of
the problems of the buyers' lawyers in preparing the cases, In
deed, in reversing a series of rulings against the buyers made
by the trial judge in the south side case, the United States Court
of Appeals described some of them as "highly improper" and
"clearly an abuse of discretion" (Clark v. Universal Builders Inc.,
1974:25 and 26).

These qualifications suggest that organized groups like C.B.L.
may need legal advice from lawyers who are sufficiently ,de
tached from their client's comm,unitas to resist telling the group
what it wants to hear. (There is a tendency among "movement
lawyers" to reject this notion, often with severe consequences
for themselves and for their clients). But lawyers also need to
guard against overestimating the effects on litigation of unortho
dox extra-court activities. Lawyers 'with little or nop,revious
contact with organized minority groups do not, on the one hand,
have the experience to foresee real pitfalls which they could help
members of the group to avoid, On the other hand, warnings
and advice that such lawyers give about "inherent incompatibil
ities" between collective activities and the judicial process may
be suspect. Lawyers generally appear to be overly cautious
about the durability and flexibility of the legal system, and tend
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to underestimate seriously how much strain the judges will toler
ate. It can 'be expected that lawyers who regularly act for mobil
ized groups over the years will develop' considerable capacity to
distinguish between the "real pitfalls" of innovative-mobilized
litigation and over-caution, and their clients: will then be well
served by advice in this respect. But if inexperience isassociated
with one set of problems, expertise may involve yet other serious
problems. For example, lawyers who regularly act for minority
groups which engage in "extra-court" activities could find their
prestige and "professional standing" fading. Their capacity to
influence the courts with legal arguments in court proceedings
may diminish accordingly,

IV. CONCLUSION

This 'case study has been used to explore some key differ
ences among the roles of lawyers and among their relationships
and attitudes to their clients and to the law. This has resulted
in the development of a way 'of categorizing common-law litiga
tion. Only future case studies of such litigation will make it
possible to assess the strengths and weaknesses of the categories
used. In particular, the extent to which distinctions made in
this report are useful in analyzing litigation involving only non
poor and majority-group persons must remain open to conjecture
at this stage.
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