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Introduction

Multiculturalism has become a central theme in many academic disciplines from
philosophy to education, social work and psychology, ultimately reaching political
science and law. However, it should be added at once that the study of diverse
societies has existed throughout history, for there is really nothing new in the
phenomenon of having different sets of people live in one sovereign unit.

Nevertheless, what seems to be unique in current studies on multiculturalism is
not merely the observation and presentation of societies that happen to be diverse in
terms of the religious, cultural, national and ethnic affiliation of their members,
rather, it is the central argument that such divergence is legitimate and should be
accommodated. Instead of diversity being the cause of animosity and hate, as was
the case in many countries in the past, it is seen today as a reason for tolerance and
acceptance. Indeed, some have also come to realize that diversity could also be in
itself a value to cherish, given the inter-group dialogue and the exchange of ideas it
manages to generate. Multiculturalism has also had an influence that far exceeds the
confines of this or that academic discipline. The high moral ground now belongs to
those who accept and support multiculturalism as an ethical standard. Accepting
other groups in society and the legitimacy of accommodating them has become a
virtue of tolerance.

Despite the sweeping influence of multiculturalism, however, the movement has
not been as successful in composing a comprehensive scheme of rules and standards
that are attuned to the needs and concerns of different countries. Though many
governments would like to accommodate different members of society based on
their group membership (group differentiated rights), there is still much discussion
as to the form of such accommodations: should they be molded into exemptions
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from laws that penalize or burden cultural practices, should they guarantee certain
quotas of representation of minority groups in different government bodies; or
maybe even reach the level of granting groups some powers of self-government?"
Some forceful arguments claim that accommodating particular groups might resolve
one set of problems, but at the same time create another set no less acute. One
disturbing reality is that the accommodation granted to one group is seen to be at the
expense of other groups, promoting inter-group tensions rather than tolerance.
In due course this tension could lead to demands for secession from the original
sovereign unit. Another dilemma is concerned with relative values: what if the
group accommodation enables the group to apply norms that go against universal
notions of liberal thought, e.g. when a religious group is accommodated making it
possible for its institutions to apply norms that overtly discriminate against women?

Concerns and dilemmas of this sort have led some to question the desirability of
having group accommodations in the first place. Whatever multiculturalism seeks to
promote in terms of accommodating different groups can be sought through the
regular guarantees of a democratic society that build on safeguarding individual
rights.? Individuals who want to nourish their group identity can do so by associat-
ing, as they are free to do under the basic guarantee of the freedom of association.
Multicultural theorists have argued in return that such associations, especially when
initiated by minority groups, will not get far if not assisted by additional guarantees.
As a result, serious efforts were made to find answers to the concerns and dilemmas
by modifying the theory of multicultural accommodations.

This article does not take issue with those who support group accommodations in
multicultural societies or with those who oppose them, at least not directly. Rather,
it argues that we must first look into multicultural theory itself to discover what can
be called ‘multicultural qualifications’. These are in essence pre-conditions without
the presence of which group accommodations, even if granted based on group
membership, should not be considered as multicultural in nature. In other words, for
a multicultural accommodation to be considered as such it is not enough for it to
be accorded on a group basis in favour of a minority, but must itself be capable,
together with the legal and political environment it inhabits, of conforming to the
proprieties of multicultural qualifications.

With multicultural theory as a backdrop, the first part of this article intends
to identify such multicultural qualifications. In an effort to facilitate the discussion
further I have chosen the Palestinian-Arab minority in Israel in its constellation as
both a national minority group and as a religiously diverse group as an object for
testing the application of the identified multicultural qualifications. This move is
motivated by two principal reasons. The first is personal. This is the community I
happen to belong to, and so I am naturally closely acquainted with its characteristics,
aspirations, problems and dilemmas. Second, this community is situated in a state
that has traditionally ascribed a number of accommodations based on group
membership, although usually to the Jewish majority, primarily in its immigration
laws, national symbols and its de facto policies in terms of settlement and land
development.®> The Palestinian-Arab minority has been largely excluded from
equivalent accommodations. Instead this minority has been granted certain group
accommodations, such as the recognition of Arabic as an official language, having a
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separate public school system and an exemption from army conscription. However,
it is questionable whether these so-called accommodations can be regarded as
multicultural. The status of Arabic is diminished, far overshadowed by English,
which has no official standing; the schools are under-funded, with minimal infra-
structure and mostly a low academic level; and the exemption from army service is
at times a liability when seeking employment, housing and education benefits.
Obviously, such group accommodations can hardly be considered multicultural,
especially given the kind and substance of the group accommodations accorded to
the Jewish majority.

In terms of religion, large portions of the Ottoman millet system are still part
of the local legal corpus. Today, there exist 12 different Palestinian-Arab religious
communities: 10 Christian communities, the Muslim community, and the Druze.
Such communities are granted exclusive jurisdiction to adjudicate in their own
religious courts and under their own religious norms matters of marriage and
divorce for their members. Moreover, the religious courts of these communities are
competent to adjudicate other matters of personal status, such as custody of children,
maintenance and inheritance, as long as certain pre-conditions are met, the principal
condition being that of consent of all concerned parties. As a result, such religious
accommodations have also been regarded as a sort of autonomy granted by the State
of Israel to the different Palestinian-Arab religious communities as groups.* But yet
again, can such group accommodations qualify as multicultural accommodations
given the fact that certain religious norms applied by the different religious commu-
nities overtly discriminate against women; given the fact that Israel has not adopted
a civil institute of marriage and divorce that one can opt out to, and given the fact
that individual members of the different religious communities were not asked to
comment on the form or structure of the granted religious jurisdiction?

These relations between the state of Israel and the Palestinian-Arab minority
are of particular relevance to the current debate in Israel that has also specifically
implicated multiculturalism as a framework for conflict management.” However,
multiculturalism in Israel is really a misnomer: Israel has many cultures, but to my
mind is not truly multicultural. My discussion, therefore, will also consider the
normative side of multiculturalism, i.e. the standards for determining what is right
and what is wrong in terms of group accommodations, rather than referring to the
factual reality of diverse forms of group accommodations as necessarily multi-
cultural.

Multiculturalism: theory and dilemmas
On multicultural qualifications
In the second half of the 20th century, particularly after the end of the Cold War, a
number of countries witnessed clashes between minorities and majorities over such
issues as ethnic and cultural autonomy, religious freedom, national symbols (e.g.

national anthem, public holidays) and more.® This phenomenon is widespread and
ubiquitous.” It has been noted that in the almost 200 states that exist today there are

41

https://doi.org/10.1177/0392192107080715 Published online by Cambridge University Press


https://doi.org/10.1177/0392192107080715

Diogenes 215

more than 5000 different ethnic groups.® It also seems that the era of globalization,
with its advanced means of transportation and communications, has not promoted
the envisioned understanding among the different groups, but might have even
worked to aggravate ethnic conflicts.” One substantial effort aimed at easing ethnic,
religious and cultural conflicts among different groups was the intellectual interest
of political scientists, sociologists, philosophers and legal scholars, whose intention
was to create a theoretical framework capable of accommodating both the needs of
one sovereign entity to stay as such, on the one hand, and needs of the different
ethnic and religious groups that want to retain and foster their group identity, on the
other hand." One theoretical course in this effort was the neo-liberal argument
stressing the need of a state to keep a neutral preference when it comes to the ethnic
and religious identity of its citizenry (an approach commonly termed ‘blindness to
difference’). According to this approach, no ethnic or religious group deserves any
preferential treatment by state authorities. Critics of minority rights have argued that
to ascribe rights or benefits on the basis of membership of a particular group is an
arbitrary and inherently discriminatory act that will eventually lead to a ranking of
first- and second-class citizens." The sole entity that is entitled to rights and protec-
tions from this point of view is the individual, and from the point of view of liberal-
ism all individuals are to be treated equally, especially on the normative level, i.e.
when state institutions come to prescribe norms of conduct. Under this conception,
individuals of course have a right to join in with different societies as they see fit, but
have no right to ask the state for preferable treatment. Among the notable adherents
of this line of argument is Brian Barry. In his view, ‘there should be only one status
of citizens ... so that everybody enjoys the same legal and political rights. These
rights should be assigned to individual citizens, with no special rights (or disabili-
ties) accorded to some and not others on the basis of group membership.’*?

The first to challenge such strict notions of liberalism as a basis for political theory
were those adhering to communitarian thought. Communitarians first took issue
with the liberal paradigm that citizens, as rational autonomous agents, are imagined
to make choices on the basis of values and commitments they have judged to be
valid, independent of any external factor, such as their society, history or culture.
Communitarians have argued that individual ties to society, history and culture are
contingent aspects of identity and part of one’s being. Moreover, it has been argued
that people, in an ontological sense, must be understood as ‘constituted’ by relations
with others without which they will cease to be who they are.”® So according to ‘the
communitarian view, individuals engage even in thinking and acting not in a
detached reflective mode but as fully embedded personalities defined and shaped by
a social milieu’."

The above notions of strict liberalism have also been refuted by what came to be
called the multicultural movement. Societies composed of a majority group and
minorities cannot be neutral among all of their members even if they adopt the most
liberal framework of administration.'”® Government in all of its branches will be more
closely connected to the interests of the majority group than to the interests of the
minorities. This is an inevitable reality in democratic societies as well, since the
majoritarian mode of government guarantees the majority group the greater share in
government administration.' This point has long been acknowledged by research in
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the social sciences. In what came to be known as May’s theorem, it was proven that
if all persons are permitted to participate in all decisions under conditions that
ensure that one person’s identity or preferred outcomes have special status but
that each person has an equal chance to cast the decisive vote, then the decision will
inevitably give preference to majority interests.'” Therefore, one way of protecting
minority groups is by empowering them in relation to the majority through a num-
ber of multicultural accommodations intended to reinforce their group identity and
political strength. Without such protection the minority group could be assimilated,
thereby endangering its very nomos'® — aside from the dangers of excluding the
minority group from the political process. Therefore, it was argued that states should
work to grant minority groups preferable treatment both for the sake of empower-
ing the minority group in its relations with the majority group and for the sake of
enabling the minority group to preserve its distinctive features, which may be
national, ethnic, religious or cultural.

Other multiculturalists have advocated the need for group rights from a purely
liberal point of view.? Individuals need to belong to a group as a matter of self-
fulfillment. It has been argued that a person’s autonomy of choice and judgment,
cornerstones of liberal thought, are intrinsically tied to the community from which
that person comes. People grow up in households and communities that tend to
shape their virtues and qualities as individuals, and therefore have a personal need
to continue to belong to their group as a form of individual realization. Liberalism as
such demands that groups, particularly minority groups, be accommodated, for in
preserving the group identity individuals in the group can operate to their full
capacity.?!

But as soon as this multicultural argument crystallized, those advocating the need
for group rights were faced with two major issues. The first was the possible conflict
between norms of minority communities and the individual rights of members of
such communities.?? For instance, how should the multiculturalism movement deal
with minority ethnic or religious groups that have a strong patriarchal structure or
even outright norms that discriminate against women?* Can liberal thought possi-
bly advocate at the same time two opposing measures, on the one hand promoting
group rights for the sake of certain individuals, and on the other hand making it
possible for groups to mistreat other individuals belonging to it? Scholars who side
with multiculturalism offer a number of devices that have the potential of lessening
the tension between the right of a group and the right of an individual. Will
Kymlicka, a prominent political philosopher who has worked extensively on multi-
culturalism, offers a basic distinction between group rights in the form of ‘external
protections’” and group rights in the form of ‘internal restrictions’. In his view the
legitimate claim of group rights is present only when it includes schemes intended
to offer groups external protections that are group accommodations intended to
guard the minority group from majority domination. In this category one can
include the protection of minority language, adequate representation in public
institutions by guaranteeing a certain quota of representatives from members of
minority groups, designating areas for the housing of certain minority groups, and
so forth. However, liberal multiculturalism does not justify granting group rights in
the form of internal restrictions under which, for example, a minority group is
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granted the right to apply norms that discriminate against or hinder the well-being
of certain members of the group, such as women and children.

Although the distinction offered by Kymlicka has a sound theoretical basis, in the
opinion of other multiculturalists its practical utility is questionable. In many cases
of group rights, especially with respect to traditional patriarchal societies or religious
communities, the mere existence of the community itself, even when supported by
external protections alone, will mean the undermining of certain individual liberties.
This is mainly so since the external protections will inevitably reinforce the power
hierarchies within the group which in turn will work to the detriment of vulnerable
individuals within groups with a patriarchal structure, e.g. women.** One way of
dealing with this is to accept that any sort of multicultural accommodation will
necessarily sacrifice certain individual liberties in the group’s interest. Liberal
justification for such a sacrifice is found by the possibility of ‘opting out” or ‘exit’ by
individual members of such groups — an option that will make it possible for such
members to receive the neutral parcel of rights and liberties provided to all citizens.>

Of course, the right of exit from a community may not be possible for a number
of reasons.”® First, the very decision to leave a group may prove impractical for
children and women in a traditional society.” Additionally, group identity may
mean that a person is unable to function or will be at a severe disadvantage — cul-
turally, religiously, economically — alone and outside the group.?® This would empty
multiculturalism of all the meaning that essentially builds on the well-being of indi-
viduals.

The preceding discussion underlines the importance of finding a way to ease the
tension between group norms and individual liberties, since the multiculturalism
that advocates the need for group rights has not abandoned the rights of individuals.

This leads me to the second major problem multiculturalism faces. If a state is
willing to grant minority groups the ability to organize separately and to grant
territorial autonomy, this may lead to growing demands on behalf of that group for
secession and independence. Underlying this forecast is the assumption that groups,
like individuals, work to maximize their interests, which entails the desire on the
part of minority groups of becoming a majority in a territory of their own. But even
if this does not happen, whether because the type of group right granted is not in the
form of territorial autonomy, or because the group is tied by other means to the
majority, still, granting groups the ability to advance their group identity could lead,
at the very least, to tensions among the different groups.

To ease this inter-group tension a series of techniques have been proposed. One
such technique advocates inter-group dialogue. Ways and modes of tolerance and
respect among the different groups should be advanced with the encouragement
and backing of state authorities in order that groups, through their members, come
to realize that sharing cultures can also be a self-fulfilling experience. The objectives
of such dialogue-facilitating institutions is by no means intended to assimilate the
different groups into one, but builds on the intention of those members of society
that want to take part in dialogue activities to be able to do so without abandoning
their own culture. Activities that can materially benefit such inter-group dialogue
can range from the creation of joint townships, joint schools, joint educational
activities, the promotion of tolerance and respect towards the other in school curric-
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ula and the public media, joint cultural centers, etc. In order for such results to
emerge, the government must be actively involved by giving such activities prefer-
ence in terms of budgets and other forms of state support.

Bhikhu Parekh, a spokesperson for dialogue among the different groups, captures
precisely the value of diversity.?

[Clultural diversity enriches and vitalizes collective life, and is desirable not only for
minority communities but also for the society as a whole. It adds a valuable aesthetic
dimension to society, widens the range of moral sympathy and imagination, and encour-
ages critical self-reflection. Since no culture realizes all that is valuable in human life, each
needs others to correct its inescapable biases, to appreciate its specificity, to help it arrest
its tendency to absolutize itself, and to deepen its appreciation of the nature and possibili-
ties of human existence. Furthermore, every culture fosters specific traits of temperament,
psychological and moral dispositions, a particular kind of imagination, and needs
constructive interactions with others to revitalize, regenerate and enrich itself. In short
cultural diversity, being both a vital component of human freedom and well-being and a
necessary condition of human progress, is a valuable social asset.*

The experience of dialogue in a multicultural society is thus not only a device for
easing the tension among the different groups but a positive ideal for all members of
society, who in turn might even strive for a pluralistic society.?!

Recent writings on multiculturalism have also come to appreciate more than
before the need for what might be called a shared concept of citizenship in a multi-
cultural society.* This concept comes to compensate for the fractious implications of
the multicultural discourse in an effort to lessen the prospect of inter-group conflicts.
Functionally, the shared concept of citizenship stresses the fact that a modern
democracy depends not only on the justice of its institutions towards minority
groups but also on the qualities and attitudes of its citizens — e.g. their sense of iden-
tity, their view with respect to conflicts, their ability to tolerate and work together
with members of other groups, their readiness to participate in the political process
in order to promote the public good, their willingness to show self-restraint, and
their sense of justice and commitment to a fair distribution of resources. The articu-
lation of a sphere of shared citizenship in a multicultural society will serve as a
ground for promoting inter-group cooperation and serve the objective of creating a
sense of solidarity among the different members.* Without a sense of common citi-
zenship ‘there is little hope for the sort of mutual understanding, deliberation, trust
and solidarity required by a flourishing democracy’.** This is why governments with
a multicultural body of citizenry have worked lately to promote citizenship as a civil
institution.® If the debate were to concentrate on minority rights only, what might
emerge is a politicization of ethnicity, which might create a spirit of competition,
mistrust and antagonism between ethnic groups.*

This concept of a shared citizenship is necessarily of a limited and relative
meaning. Evidently it cannot demand that all citizens should share the same virtues
and identify equally with the same values. The differential treatment of citizens is
after all a basic impetus of multiculturalism. This is why when speaking about the
concept of ‘multicultural citizenship” authorities make it clear that it is essentially
synonymous with ‘differentiated citizenship rights’ or ‘differentiated citizenship’.?”
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On the other hand, this shared concept of citizenship cannot be restricted in a multi-
cultural society only to the most basic attributes of citizenship, such as the carrying
of one’s passport and having the right to vote. It should include a civic base which
all citizens can identify with, feel a sense of belonging to, care for and be equally sen-
sitive to its diminishment. This sphere is the ‘common culture’ that Joseph Raz has
emphasized in his writings.*

This sphere of common citizenship has an important utility in a multicultural
society other than saving the general framework from dismantlement. It serves as a
basis for legitimizing the intervention of state institutions in the internal affairs of the
different groups when the individual liberty of a group member has been severely
infringed. Moreover, even when such an intervention is deemed inappropriate one
can build on this basic bond with the different group members to create a parallel
course of regulation that competes with regulation offered by the group. Stressing
the basic bond with its citizens, the state can justifiably work in areas regulated by
the group, but in a direction that will maximize the interests of individual citizens.
Eventually, such a course of parallel regulation will offer a path of ‘exit’ for group
members, and maybe even a ‘race to the top” mode of regulation on the part of the
group and the state, if each genuinely strives to draw the individual to its side on the
specific issue of regulation.* This sphere of a common citizenship could also serve
as a basis for the insertion of inter-group mechanisms that can work to promote
mutual activities among group members with the intention of producing a tolerant
atmosphere. Be that as it may, I think a multicultural regime, in order to qualify as
such, must offer all citizens a sphere of common citizenship in lieu of the bond each
member has with his or her group.

To conclude this section, it appears that multiculturalism as it has now developed
has not only worked to justify why certain groups are entitled to specific rights and
for the sake of their group identity, but has also identified the basic tensions such
accommodating rights might produce. In an effort to deal with such tensions, the
multicultural movement has proposed a number of ideas aimed at easing the level
of conflict generated by multicultural accommodations. On the intra-group level the
multicultural movement has stressed the fact that in order to lessen the conflict
between group-practiced norms and individual rights, individuals should be offered
an exit route which would enable them to do away with groups and their imposed
restrictions. Moreover, it has also been suggested that when affording minority
groups certain accommodations, one should try to limit such accommodations to
what can be defined as those of the ‘external protections’ type that are supposed to
be different from those affording the authority to impose internal restrictions. On the
inter-group level the fear is that inter-group tensions might turn into inter-group
violence. In this respect it becomes extremely important to provide certain channels
of dialogue between the different groups, whether by guaranteeing that the compo-
sition of different official institutions, such as courts, have members representing the
different communities, or by setting up schools, townships and other frameworks
where all group members can have the opportunity to meet and become more
tolerant of each other. And finally, on the group-state level there should be estab-
lished some form of a ‘common bond’ or a ‘common sphere of citizenship’ in order
to prevent the state from falling apart. A sense of mutual interest and an individual-
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ly felt obligation towards shared ideals could work to strengthen the general civic
identity of all citizens, thereby creating a balancing effect between group identity
and civic identity. Moreover, this concept of a common bond could also work to
justify government initiatives designed to promote inter-group dialogue, giving the
state additional legitimacy to interfere, and advocate the dialogue channels.
Similarly, the concept would give legitimacy for the state to intervene on behalf of
individual group members and offer them alternative normative schemes that
respect their individual liberal rights in lieu of the schemes offered by their groups.
So this concept of a common bond can serve as a basis for lessening not only the
tension on the group-state level, but on the other two levels as well.

Two multicultural caveats

The preceding discussion on multiculturalism has set out the background for
justifying why group accommodations are essential to a society with a majority—
minority situation. However, the discussion has been based on assumptions implicit
in the legal cultures from which the multicultural movement has evolved, namely
western democracies such as Australia, Canada, Great Britain and the United States.
For instance, the discussion with respect to the right of exit has been preoccupied
with the difficulty of practicing the right itself in light of individual constraints. The
assumption was that societies in the aforementioned countries do provide a sphere
to which one could exit if one chooses to exercise his or her right to do so. But in
many other countries it is doubtful whether there is any sphere at all to which one
could exit. In other words, exiting can fail not only because of a lack of capacity of
certain individuals to exit but also because of the lack of a sphere that can host the
individual if and when he or she eventually decides to exit.*

One other observation concerns the ‘voice’ of community members. In any dis-
cussion of multicultural accommodations of minority groups it seems taken for
granted that a group accommodation comports with the will of the group, or at least
with the will of the majority of the group. But there is no real discussion, in the
literature dealing with multiculturalism, of how to guarantee that a group accom-
modation will actually suit the interests of the minority group. It seems essential in
my view that for a multicultural accommodation to be regarded as such it should
also accord with the basic notion of justice, that everyone who is required to follow
the accommodation ‘must in principle have an effective voice in its consideration
and to be able to agree to it without coercion’.*! I will relate to this point in more
detail below, when discussing the nature and practice of religious jurisdiction
among the Palestinian-Arab religious communities in matters of personal status. As
I argue there, this practice cannot be regarded as a derivative of multiculturalism,
inter alia because of the fact that the nature of the jurisdiction accorded to a number
of Palestinian-Arab religious communities does not comport with the will of those
communities.
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Applications: the case of the Palestinian-Arab minority of Israel

Almost one-fifth of the approximately seven million citizens of the State of Israel are
non-Jewish. The non-Jewish population is overwhelmingly Palestinian-Arab, who
are also an indigenous minority. In the lexicon of the Arab world this minority is
known as the ‘1948 Arabs’, to reflect the fact that the population is that portion of the
Palestinian-Arabs who stayed in what came to be Israel after the 1948 war. In terms
of its religious composition, the Palestinian-Arab community is formed mainly of
Muslims, with communities of Christians and Druze. The Christian community is
further subdivided into 10 recognized religious communities.

The existence of different national and religious groups in Israel has been a
constant cause of tension. Underlying this Jewish—Arab tension is of course the
Israeli-Palestinian conflict, with the Palestinian narrative stressing the tragic out-
come by which the majority of the Palestinian people were deprived of a homeland,
and the Jewish (Zionist) national movement stressing the emancipation of the Jewish
people by becoming sovereigns in a state of their own. But the reality of relations
between Arabs and Jews in Israel goes well beyond the question of competing
narratives. Israel as a state has assumed a Jewish character. This is evident first and
foremost in the commitment of Israel to Jewish immigration, Jewish heritage and
Jewish settlement. Moreover, state symbols such as the flag, the national anthem and
the state emblem are all Jewish in character. This has taken its toll on the Palestinian-
Arab minority of Israel. Given the background of the conflict, this community has
traditionally been seen as a security threat, thus bringing it under different policies
of control.*? The most notable schemes of control were military government, which
administered the affairs of the Palestinian-Arab minority for 18 long years (1948-66),
massive expropriation of land and property, and the application of different policies
of fragmentation. Topping all of this was widespread discrimination, principally in
budget allocations, planning and zoning, and job opportunities.

The Israeli legal system, it is true, has worked relentlessly and forcefully to adopt
basic guarantees of human rights characteristic of many democracies.** A principal
player in this move was the Israel Supreme Court. Sitting in its capacity as High
Court of Justice the court oversees the legality and reasonableness of the acts of
government which impact on citizens, and can overrule such acts if it finds them in
conflict with basic notions of justice. In addition, as a result of the enactment of two
major Basic Laws in 1992 — Basic Law: Human Dignity and Liberty; and Basic Law:
Freedom of Occupation — courts in Israel have been accorded some measure of
judicial review over legislation of the Knesset, the Israeli parliament. Utilizing
such capacities, the Israeli judiciary worked to adopt a whole list of civil liberties
concerned with individual civil rights, such as freedom of expression, freedom of
association, freedom of worship, freedom of movement, equal treatment and due
process when faced by actions of state authorities. Such guarantees proved to be
instrumental for the Palestinian-Arab minority in the sense that they offered its
members a cause for action before the courts in their endeavors to bring remedy and
change. Indeed, over the years, major decisions were handed down by Israeli courts
bringing some relief in respect of the petitions filed before them.

The synthesis of the Jewish character of the State of Israel and the basic commit-
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ment to civil liberties had two major consequences in respect of the collective
rights of its national and religious groups. As a Jewish state, Israel’s primary com-
mitment is to maintain its Jewish majority in terms of accommodations fostering this
group’s ideals, heritage, culture and collective memory. As indicated above, Israel’s
immigration policy and the nature of its public sphere bear witness to this. The
Palestinian-Arab community as a national group has largely remained ‘outside of
the collectivity’s boundaries as nonmembers of “Israel””.* This minority’s national
character, traditions, cultures and heritage have not received a fair share of what the
State of Israel proclaims in terms of its common good and national ideals. This Israeli
dilemma is quite clear:

If Arabs are to be truly integrated, if they are to be truly equal, then how will Israel remain
a Jewish state? But if Israel is not to be a Jewish state, then what have the Jews been fight-
ing for, what has all their effort been about, what have they died for? And if the Arabs are
not integrated, do they not pose a continuing threat to Israel’s security?*

The Palestinian-Arab minority has been given a variety of designations that refer
to this exclusion, such as the ‘the most remote, excluded community from the state’s
meta-narratives’,*® ‘the invisible man’,* or the ‘odd man out’,*® whose status is that
of ‘second’-,* or even ‘third’-class® citizen. Palestinian-Arab citizens of Israel do
enjoy civil rights, as recognized for all Israelis, Jewish and non-Jewish alike. But still
the principal beneficiary of these rights is considered to be the individual citizen
instead of the group as such. The outcome of this reality was a schism in the notion
and contents of Israeli citizenship.”! In respect of the Jewish majority, citizenship has
strong republican underpinnings embodying a shared national purpose and a
shared common good. On the other hand, the contents of citizenship in respect of the
Palestinian-Arab citizen is confined to individual liberties as guaranteed by the
Israeli legal system.>

Such characteristics reveal at least two major impediments in having Israel qualify
as a multicultural state. First, in light of the fact that what determine the collective
common good are the collective ideals and the national aspirations of the Jewish
majority, little basis is left for legitimizing the grant of group rights to the
Palestinian-Arab community to begin with. Interestingly, a number of Israeli
scholars have argued that because of Israel’s Jewish nature and the definition of its
common good, the case of group rights for its Palestinian-Arab minority becomes
especially strong.>® For this minority happens to be not only a minority that is sub-
ject to the dominance of a Jewish majority but is also subject to the dominance of the
whole Israeli establishment, which is overtly dedicated to the common good and
national aspirations of its Jewish majority. Thus in terms of multicultural theory
itself, the empowerment justification for having group rights for the Palestinian-
Arab minority becomes particularly strong. Theory and legitimacy aside, in practice
there has been only very little acceptance of the claim for according the Palestinian-
Arab minority national group rights. In fact the more pervasive view in Israel today
is that the grant of group-differentiated rights to the Palestinian-Arab minority
might carry with it a security risk. Another popular argument in this respect is that
collective accommodations of the Palestinian-Arabs are to be realized in the
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Palestinian State that is yet to be established beside the State of Israel. It is no
wonder that what can be identified as group rights at present and the kind of group
rights proposed in existing constitutional drafts are few and far between when
compared to the kind of group rights accorded to the Jewish majority. To get a sense
of these arguments, I would like to refer to what are generally regarded as a number
of group accommodations made by the State of Israel to the Palestinian-Arab minor-
ity and demonstrate how slim such accommodations are both in substance and in
volume.

In respect of the group-differentiated rights actually granted to the Palestinian-
Arab minority in Israel, four accommodations stand out. One is the recognition of
Arabic as an official language; the second is the existence of a separate education
system for the Palestinian-Arab community; the third is the jurisdiction granted to
the Palestinian-Arab religious communities in matters of personal status; and the
fourth is the exemption granted to a large portion of Palestinian-Arab members from
military service.® But a look into the actual realization of such accommodations
reveals their flimsiness and marginality. In respect of language, the Israel Supreme
Court was prepared to recognize the official status of the Arabic language only
insofar as such recognition does not threaten the status of Hebrew, notwithstanding
the fact that under black-letter law Arabic is as official as Hebrew.% In practice, all
this means is the addition of Arabic inscriptions to roadsigns posted on Israeli
highways and in some mixed Jewish—Arab cities, but not much more. Laws, court
decisions and other public records are usually not published in Arabic, nor is the
language widely spoken or understood by Jewish citizens of Israel. As to the educa-
tion system, there are a number of studies showing how in fact this system was
regulated by different government agencies in an effort to better control the minority
at large. Appointments of teachers and other executives in the Palestinian-Arab
school system often involve the approval of the internal security authorities. In addi-
tion, at different periods throughout Israel’s history, the school curriculum for the
Palestinian-Arab schools was devised more to satisfy the interests of the government
than the needs of the minority group itself.* In terms of exemption from military
service, insofar as this exemption was made in an effort to save the Palestinian-Arab
citizens of Israel from bearing arms against members of their own people, this
accommodation seems to be considerate of the group identity of this minority. But
still, such an accommodation only just manages to sustain the kind of virtue multi-
cultural accommodations seek to actualize, whether in terms of guarding the
personal autonomy of the individual members and empowering the minority in its
dealings with the majority. And the exemption from military service, instead of
strengthening inter-group understanding, has the opposite effect, for it tends to
support the stereotype of the minority’s untrustworthiness in the eyes of the
majority. As to accommodations made in respect of the Palestinian-Arab religious
communities, I will seek to demonstrate in the next section that though such accom-
modations may be group based, they still do not qualify to be of a multicultural
nature.

The second impediment that arises from the fact that the Israeli public sphere is
largely committed to the common good of its Jewish majority, while the Palestinian-
Arab community is supposed to enjoy individual guarantees of basic human rights,
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is the reality this schism has brought about in terms of a sense of common bond and
a shared sense of Israeli citizenship. Probably the most telling piece of evidence
for this is the fact that there exists no one single official holiday that is celebrated
jointly by Arabs and Jews in Israel — all official holidays and days of rest are Jewish
centered. Moreover, there is an inherent impediment to Palestinian-Arab citizens of
Israel even relating to the state flag, official emblem and national anthem — for once
again such symbols are centered on Jewish national symbols.

A third impediment, which in a sense is external to the schism in citizenship but
still very much connected to it, concerns the current state of Jewish—Arab dialogue
and coexistence. Indeed, as far as both the Jewish and the Arab communities are
concerned assimilation has never been a common goal. Each side would prefer to
keep its identity instead of being assimilated into a joint identity. As a result, both
communities live in a willing state of segregation from one another in almost every
sphere of social life. Villages and towns in Israel are almost entirely either Arab or
Jewish, except for a number of cities that were mixed historically. The school system
is also divided into Arab and Jewish ‘sectors’, and mixed marriages are rare.

Over the years, Arab and Jewish individuals have worked against such barriers to
create a number of Jewish—Arab schools. At the moment there are four such schools
— in Jerusalem, in the Galilee (Misgav), in the northern Triangle (Kuffer Karea’) and
in Neveh-Shalom—Wahat El Salam. In addition, Neveh-Shalom—Wahat El Salam was
established as a joint Jewish—Arab township from the start. What characterizes these
initiatives is that they all began as private initiatives of a group of Jewish—Arab
individuals who sought a joint framework — none was initiated by the government.
For example, the Ministry of Education has not yet developed a proper curriculum
for the joint Jewish—Arab schools, despite the fact that it eventually certified and
accredited them.

Domination of the public sphere by the Jewish character of the State of Israel has
also been substantial in terms of religion and religious accommodations. Though
some studies claim that Israel is not considered to have an established religion and
do not consider Judaism to be its official religion, Jewish religious institutions have
received wide statutory recognition and substantial state budgets unparalleled by
any other religious community.%” This state of affairs has also been attributed to the
Jewish nature of the State of Israel, for Judaism entails not only a nationality but a
religion as well.® The conflict inherent in the mixing of state and religion is seen in
the recognition of Jewish religious institutions and the type of norms such institu-
tions are supposed to apply. These have been major political issues within Israel, and
have often been the central issue in government coalition agreements. Arguments
over reform always stress the risk such change might bring about in terms of Jewish
unity. In addition, the preservation of Jewish traditions is taken to be a central role
of the State of Israel given the tragic past of the Jewish people, especially the
Holocaust during which many centers of Jewish learning were destroyed.”® But
religion and state within the Jewish community in Israel has had one additional com-
ponent: ever since the establishment of the State of Israel there has been a struggle
on behalf of a large section within the Jewish community against what was deemed
to be religious coercion. The fact that the secular Jewish community in Israel has had
to conform to the governing authority of religious norms in matters of marriage and
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divorce, with restrictions on public transport and the opening of shops on Jewish
religious holidays, brought to the surface much resentment among secular Jews
against Jewish religious norms and institutions. Other intra-group tensions abound,
as between the orthodox religious camp and the Reform and Conservative streams.
As a result, a strong move in favor of liberal and secular norms has been felt within
the Jewish community. Jewish political parties have argued for more secular norms
and the Israel Supreme Court, using concepts of human rights, has also taken an
active role in promoting secularism. This religious coercion of the Jewish community
has brought legal scholars to admit that whatever the justification for having
religious accommodations for the Jewish community, it is hard to consider them a
form of multicultural accommodation. Rather they have been characterized as anti-
multicultural® and a blot on Israel’s democracy.®!

The kind of justifications and political forces that stand behind the religious
accommodations granted to the Palestinian-Arab religious communities are differ-
ent.? In general, the Palestinian-Arab religious communities were accommodated
more as a matter of preserving the religious autonomy granted to these communities
under the Ottoman millet system.®® The religious affairs of such communities do not
give rise to government coalitions, nor do worries about their disunity concern
Israel’s political agenda. Another important ingredient is the fact that the political
and religious leadership of the Palestinian-Arab community itself has accepted this
basic perception of religious accommodation to the different religious communities
being a form of autonomy that accommodates the group as such.* Moreover, there
is no real secular reform movement within the Palestinian-Arab community, at least
not in the form of political organs that actively solicit change in religious law and
religious jurisdiction. Thus, unlike the schism that took place on the national level in
terms of groups and individuals, where the Palestinian-Arab citizens are seen only
in their individual capacity, in matters of religion it is the Palestinian-Arab religious
community that takes center stage.®

But can the religious accommodations granted to the Palestinian-Arab religious
communities be regarded as multicultural? I think not. In this respect I would like to
point to three different reasons why they cannot count as such.

First, the religious jurisdiction accorded to the different Palestinian-Arab religious
communities embodies a number of rather extreme forms of internal restrictions,
especially in respect of gender inequality. Take for example the divorce norms
applied by some of these communities. Under Islam and Druze family law the
husband can unilaterally dissolve the marriage without the need to state any cause
for his action while the wife cannot.®® Another example can be found in the Code of
Family Law of the Greek Orthodox community, which is essentially a code compiled
in the 14th century in the Byzantine Empire.*” The Code allows for only a limited
number of causes for divorce that are asymmetric in terms of gender. Thus, for
example, under the Code the husband can petition the Greek Orthodox court for
divorce if his wife slept away from their home without his permission. However,
such a cause does not apply when the husband chooses to do the same without his
wife’s consent. Most revealing are two causes for which divorce is not to be granted:
a wife cannot petition for divorce in cases where she was whipped by her husband
with a lash or hit by him with a stick.
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Second, there exists in Israel no right to exit mainly because there is no civil
regulatory-scheme of marriage and divorce that can offer a sphere to which one can
exit, assuming that Arab individuals, especially women, are willing and able to
exit.®®

Third, if we were to look into the history of the internal organization of the
Palestinian-Arab religious communities it is not at all clear whether such an organi-
zation accords with the will and voice of community members. Take for example the
Greek Orthodox community. This community is controlled by a group of foreign
clergy from Greece, who can barely speak the mother tongue of the local Palestinian-
Arab Greek Orthodox community — Arabic. The judges appointed to the Greek
Orthodox ecclesiastical courts are appointed at the sole discretion of the Church’s
administration without any input or supervision from either state authorities or
community members. This reality existed in the past in a number of other Middle
Eastern countries, such as Egypt, but was changed through a reform that abolished
foreign control of local churches. However, calls for change from the local
Palestinian-Arab community have not been successful, neither before nor after the
establishment of the State of Israel.®” Thus, serious questions arise as to whether the
existing accommodation granted to this community is really autonomous or multi-
cultural given the fact that its form and practice run against the wishes of the
constituency. Take also the Muslim community: although their community affairs
have been handled over the years by qadis and imams coming from the ranks of the
community itself, state authorities have applied different control policies over the
handling of community affairs. This policy was evident in the appointment process
of such religious figures to their posts, always conducted under the close supervision
of government authorities. A request made by Muslim leaders ‘to have a Muslim as
head of Muslim affairs in what was the Ministry of Religious Affairs was denied’.””
But more importantly, the community’s control over its own affairs was curtailed by
the handling of Muslim religious endowments (wagqf property) by state authorities.
Through legal constructs, much of such property was characterized as absentee
property, given the fact that various members of the Supreme Muslim Council, the
body that administered such property in Mandatory Palestine, had left the country.”
In turn this made it possible for the State of Israel, through the authority granted to
a governmental organ, the Custodian of Absentee Property, to take over such prop-
erty. Thus, it is once again questionable whether the jurisdiction and authority
granted to the Muslim community in Israel is autonomous or multicultural in nature,
even leaving aside the question of internal restrictions and the option to exit.

Conclusion

In its normative form, multiculturalism is intended to make it possible for different
groups of people to live together in one sovereign unit but yet apart within their own
groups. In addition, the movement seeks to fulfill these objectives while also trying
to satisfy universal notions of human rights. It is no wonder that much effort has
been made to find a state of equilibrium between all of these considerations. This
article, however, sought to achieve something different. Essentially, I tried to extract
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from the already held discussion the kind and type of qualifications that make it
possible for us to regard group accommodations as multicultural. This task was
carried out from a legal point of view in respect of the Palestinian-Arab community
in Israel. It is my hope that such a discussion can also trigger similar discussions in
other countries, where groups are accommodated because of their identity, but
where questions still arise as to whether such accommodations are truly multi-
cultural. This is offered also as a caveat to countries that do not accommodate groups
because of their group identity: if they seek to do so, they need to do so while also
making guarantees in the legal culture that surrounds the group; for as I have also
tried to emphasize here, multiculturalism is not just about living apart but also about
living together.
Michael Mousa Karayanni
Hebrew University of Jerusalem
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