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Abstract: The National Archives launched a new service called Find Case Law in April
of last year. Here Daniel Hoadley, Amy Conroy and Editha Nemsic, of Mishcon de
Reya LLP argue that while this does offer some accessibility and legibility it’s perhaps not
providing access to the full corpus of law that it could, or even should. Also, on a broader
level, they propose that there is a case to be made for access to the law being guaranteed

and publicly funded.
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INTRODUCTION

On 19 April 2022, The National Archives (TNA)

announced that it had “taken responsibility for the external
publication of court judgments, creating the first publicly
available government database of judgments”! Launched
with an archive of approximately 50,000 judgments dating
back to 2003 (provided to TNA by the British and lIrish
Legal Information Institute [BAILII]), the scope of the new
service, known as Find Case Law, currently extends to judg-
ments given in the High Court, Court of Appeal and the
Supreme Court, alongside decisions of the Upper Tribunal.
TNA plans to work with the Ministry of Justice over time
to expand coverage to more courts and tribunals and to
increase the volume of historical judgments in the archive.?

Find Case Law was greeted with mixed reviews.
Commenting on the day the new service launched,
Joshua Rozenberg initially observed, “... today’s soft
launch — while the courts are on vacation — is more of a
whimper than a bang. What's on offer is described as an
alpha service — not even the beta version — and it failed
the simplest test | could think of.”3

Acknowledging that Find Case Law was in the very
earliest stages of development and recognising the
broader significance of TNA’s endeavour, Rozenberg con-
cluded: “But | wish them [TNA] well ... They have had
to make new arrangements for collection and checking of
judgments, which should be an improvement on the
current distribution lists and the occasional ruling that is
published despite reporting restrictions. And it is obviously
right, as a matter of principle, that public access to the law is
guaranteed by statute and publicly funded.”*

The fact that the alpha-release of Find Case Law had
its flaws is not surprising. The initial release of the Find
Case Law service in Easter 2022, which broadly comprised
the development of the case law database and user-inter-
face on the front-end,> along with the backend systems for
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processing new judgments,® commenced a mere |3 weeks
prior to launch and Rozenberg’s review. The sheer pace of
delivery, by any standard, was remarkable.

This article is not concerned with the strengths or
weaknesses of Find Case Law as a digital service. The
appointment of TNA as the official publisher of judg-
ments and the attendant launch of Find Case Law instead
provide an opportunity to think more deeply about a
matter of principle to which Rozenberg made glancing
reference in his review: the principle that public access to
the law should be guaranteed and publicly funded.

In this article, we argue that judgments possess mul-
tiple layers of value that the traditional mechanisms for
judgment publishing, whether analogue or digital, are
poorly optimised to serve. These traditional mechanisms
are narrowly focused on advancing two main goals. The
first goal is the proper development of the common law
through selective coverage of “important” judgments. In
this respect the selective process operates via the editor-
ial processes of the case law publisher or further
upstream at the court giving judgment, such as where the
judge directs that a judgment be published on BAILII or
signals the importance of the judgment in some other
way. The second goal is to provide the means for poten-
tial litigants to assess how their claims might fare in
court, by making the existing curated corpus of prece-
dent accessible for legal research. Both are worthy and
essential goals of any proper system of judgment dissem-
ination. However, we argue that the goals of judgment
publishing do not and should not stop there. A third,
equally valuable, goal concerns facilitating transparency
around the judicial process and the exercise of judicial
power. It is this goal that we argue is under-served by the
traditional mechanisms of judgment publishing and we
conclude that it is in this regard that the significance of
the launch of Find Case Law by TNA comes into focus.
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ACCESSIBILITY AND LEGIBILITY

In a treatment of the rule of law that instantly became a
classic, Lord Bingham stated that the first of eight core
principles underpinning the rule of law is that “the law
must be accessible and so far as possible intelligible, clear
and predictable.”” It is uncontroversial that in a common
law jurisdiction such as England and Wales the primary
sources of “the law” are the laws enacted by the legisla-
ture and the decisions of judges in the courts (i.e. case
law or judge-made law).8

Some degree of distance between principle and its
application in practice is inevitable. In the context of the
provision of public access to primary legislation the gap
between principle and practice is relatively minor. The
process governing the creation of new statutes is well-
defined, well-governed and well-understood. There is no
ambiguity as to what information is in scope: a given
instrument is either a statute or it is not. Statutes are
emitted from a single source: Parliament. And, in
essence, one statute carries as much legal force as the
next. These factors, we argue, mean that the legibility of
the legislative domain and process is high, which in turn
makes the tasks of providing and measuring public access
to legislation tractable and manageable. It is easy to
achieve a basic level of insight in the state of the statute
book. For example, using legislation.gov.uk, it is possible
to quickly see that 35 new Acts of Parliament were
added to the statute book in 2021, starting with the
Pension Schemes Act 2021 and ending with the Armed
Forces Act 2021.° Similarly, and by the same means, it is
straightforward to work out that (at the time of writing)
40 Acts had received Royal Assent in 2022.'°

The legibility of the legislative process, as we have
shown, is high. In contrast, where public access to case
law is concerned the distance between principle and
practice is far greater, because the mechanisms and struc-
tures surrounding access to case law are distinctly more
complex and difficult to pin down. To illustrate this point,
consider how one may set about answering the question
“how many judgments were given in the Administrative
Court during the pandemic in 2020?” This question is
deceptively simple. It assumes that there is a single, com-
prehensive and authoritative source of truth capable of
providing the answer. There isn’t one. In reality, there are
multiple sources of judgments that vary in coverage and
currency, each offering their own respective versions of
the truth. And it assumes that all judgments are equal
and are to be treated equally. They aren’t. Some are
handed-down, others are given ex tempore. Some are
given in respect of the entire, fully argued matter, others
are given in respect of minor interim issues and applica-
tions. And some are assessed as possessing precedential
value, whereas the majority are not.

The point of all of this is to demonstrate that the pro-
cesses and structures surrounding access to judgments
are complex and extremely difficult to measure: the legi-
bility of the process by which judgments and their

https://doi.org/10.1017/S1472669623000063 Published online by Cambridge University Press

associated metadata are rendered accessible to the public
is low. There is no source of ground truth data in the
case law realm. The problem is underlined by a recent
study focused specifically on quantifying the accessibility
gap in public law judgments given in the Administrative
Court.!" That study examined a sample of over 5000
Administrative Court judgments given between 2015 and
2020 held on vlLex Justis’ commercial research database
and measured how many of the judgments were also
accessible to the public for free on BAILIl. The analysis
found that of the 5408 unique judgments given during the
period covered by vlex dataset, only 55% were also
hosted on BAILIl. The remaining 45% were presumed to
be available only via subscriber-access platforms.'? The
research suggests that the portion of judgments that
were not freely available on BAILII generally represented
the quantity of judgments that were given ex tempore
(where, in the interests of expediency, judges deliver
judgment orally into the court recording system immedi-
ately after argument has come to an end) rather than in
handed-down form.'3 To be rendered publishable any-
where, the recordings of these ex tempore judgments
must first be transcribed by a transcription company.'#
The research concludes,

“... the resulting transcripts then need to be pur-
chased from the transcription agency. This is
expensive and extremely cumbersome to do on a
case-by-case basis. To deal with this, the commer-
cial legal publishers agree annual contracts with
the transcription agencies, which are private com-
panies, for the bulk delivery of new judgment tran-
scripts as they become available. BAILII simply
does not have the spending power to obtain the
transcript of ex tempore judgments in the same
fashion.”

This situation, we argue, is the consequence of the near
total absence, until April 2022 with the launch of Find
Case Law, of state involvement in judgment publishing
since the dawn of common law itself. This, in turn, has
resulted in a failure to develop a robust and principled
approach to the delivery of open access to case law that
takes account of the multiple layers of value held by judg-
ments in the digital age.

JUDGMENTS AND THEIR
MULTI-LAYERED VALUE

Judgments have multi-layered value. For the parties to a
case, they are an authoritative record of the outcome of
a legal dispute, providing reasons for that outcome. For
lawyers and judges, they support the provision of advice
about the law and become legal authorities that can be
used to argue and resolve future disputes. As a part of
the wider constitutional system, they bring a degree of
transparency to the judicial process and the exercise of
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judicial power. For researchers, they form part of the
primary materials that can be subjected to different
methodologies that seek to advance the understanding
and analysis of law and policy. Despite their multi-layered
value traditional judgment publishing has been optimised
to serve the layers of value most closely aligned to the
conduct of litigation. Layers of value that drive at the pro-
motion of transparency in the exercise of judicial power
and the use of judgments as a source of evidence to
inform policy research on broader societal themes have
historically been poorly served.

Since the earliest days of the common law, the func-
tion of judgment dissemination has been left to the
private and third sector. Until relatively recently with the
advent of digital legal research platforms, the main vehi-
cles used to disseminate judgments were monthly printed
parts, which would be subsequently combined into a
bound volume at the end of each year. An ever-present
practical restriction on judgment publishing was the limited
capacity of the monthly printed parts and the annual
bound volumes — the number of judgments given over a
I2-month period naturally exceeded the number of judg-
ments that could be accommodated in a printed work.

The founders of The Incorporated Council of Law
Reporting for England and Wales (ICLR), which was
established in 1865 to rationalise and centralise judgment
publishing in England and Wales in the wake of the era of
the Nominate reports, probably viewed the constraints
of print as a virtue rather than a limitation. ICLR’s canons
of reportability,'> devised in 1863 by Nathaniel Lindley
QC (who would go on to become Master of the Rolls
and a Law Lord), mandated that cases “which pass
without discussion” and “which are valueless as prece-
dent” should be excluded from publication whilst cases
that introduce new principles or modify existing rules
ought to be included.'®

Lindley’s canons of reportability place the proper
development of the common law as the core value to be
optimised and promoted by the judgment-dissemination
function. Their overriding objective was to harness the
strictures of editorial selectivity in order to maintain a
lean and heavily curated body of precedent. The problem
with this model of judgment publishing in the contempor-
ary, data-driven context is the fallacy that cases “which
are valueless as precedent” are valueless overall.

The rise of online legal research platforms in the late
2000s and early 2010s, particularly those created and
maintained by the various legal information institutes sub-
scribing to the Montreal Declaration on Free Access to
Case Law'” (such as BAILII, CanLIl and AustLIl) has trig-
gered an important shift in thinking: judgments are not
solely a source of authority, but a source of data, too.

Researchers are increasingly looking to judgments as
a source of empirical evidence for data-driven reform.
Recent initiatives at the Ministry of Justice to reform judi-
cial review'8 and the Human Rights Act 1998'? are excel-
lent case studies of this phenomenon. As Paul Craig
observed, both initiatives had “been fuelled prominently,
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albeit not exclusively, by claims of judicial overreach, but
they had not been empirically tested.”2°

The Independent Review of Administrative Law
(IRAL), which was tasked with making recommendations
for reform to judicial review, was marked by a substantial
quantity of data-led submissions during the consultation
period from academia, the Bar, law firms and business.
The data and statistics appendix accounts for more than
10% of the final report’s length.2! However, the review
panel’s own use of judgments as a source of data, and the
recommendations made on the basis of the panel’s
ensuing statistical analysis, were a source of serious
concern.

A firm recommendation of the review panel was that
so-called Cart?? judicial reviews ought to be abolished on
the basis that they consumed disproportionate amounts
of judicial resources.?? The central logic of this conclu-
sion, which was based on a manual trawl of cases on
WestlawUK and BAILII, was that the number of successful
Cart reviews was insignificant relative to the number of
lodged applications. The empirical foundations for this rec-
ommendation were comprehensively dismantled by Joe
Tomlinson and Alison Pickup,?* who identified that not only
was the panel’s arithmetic flawed and misleading,2® but also
that “Cart cases are not generally reported because they go
through a specific procedure, the dynamics of which means
reported successful cases are unlikely."2¢

The increasing use of judgments as a source of statis-
tical information used to steer high-stakes policy and law
reform increases the importance of significantly improv-
ing the legibility of the processes and structures surround-
ing judgment publication and public access. IRALs Cart
recommendation and their supporting analysis under-
scores the risks of data-driven reform when we lack a
single, transparent and publicly accessible source of truth
for case law.

THE SIGNIFICANCE OF FIND CASE
LAW AND TNA'’S ROLE IN PROVIDING
OPEN ACCESS TO CASE LAW

Calls for drastic improvements to the collection of justice
data, including judgments themselves,?” have been steadily
gaining traction over the past few years. In 2021, the
Constitution Select Committee recognised that the
absence of robust, in-depth justice data was a “long-
standing problem”.28 The key driver behind the ongoing
effort to enhance justice data has been Dr Natalie
Byrom’s 2019 Digital Justice report, which made wide-
ranging recommendations to HMCTS for the improve-
ment of the court’s data architecture. Her recommenda-
tions on judgment access were crucial to the eventual
creation of TNA's Find Case Law platform: “On the basis
of this report, HMCTS and the MoJ should engage with
key stakeholders to develop a publication solution that
delivers free and comprehensive access to judgments in a
structured machine-readable format.’°
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Fast-forwarding to the end of 2022, much of Byrom’s
recommendation has been realised. Find Case Law,
though still very much in its infancy as a service, is the
first centralised and fully state-funded judgment service in
the common law world. All of the judgments hosted on
the platform are free to access and are published in
machine-readable formats, such as XML, which is an
essential technical building block for large scale data pro-
jects and innovating with legal information in the future.

There is a symbolic significance to Find Case Law,
too. TNA’s assumption of responsibility for judgments
publishing drives home a subtle but important legal
reality: judgments are public records.3® Each judgment,
regardless of whether it was handed down or given ex
tempore, is a record of the exercise of state power,
exerted through the judiciary, that should be preserved
for the benefit of the public. For the first time, judgments
co-exist digitally with records from the other two organs
of the state: the legislature (legislation.gov.uk) and the
executive.

One aspect of Byrom’s recommendation is yet to be
realised: Find Case Law needs to be comprehensive.
Here, comprehensiveness potentially runs along two
dimensions. The first is temporal, the second concerns
the volume of coverage. At present, Find Case Law’s col-
lection reaches back to 2003 — the origin year in the bulk

Footnotes

collection of approximately 50,000 judgments BAILII
donated to TNA in 2021 when the plans for Find Case
Law were first reported.3! Without doubt it is desirable
for TNA to find a way to “backfill” their archive with
older cases, particularly the seminal ones. But we argue
that the more important priority is for TNA, the courts,
Ministry of Justice, and HMCTS to tackle the very large
gaps in current public access. At present, Find Case Law’s
coverage broadly aligns with the practice followed since
the early 2000s whereby judgments handed down would
find their way on to BAILIl while the larger number of
supposedly less important judgments that were given ex
tempore would be picked up by the commercial publish-
ers. It is this model that has created such a vast disparity
in access to public law judgments given in the
Administrative Court.3?

It is surely the time, in 2023, to begin the transition to
a new paradigm of judgment publishing that is truly com-
prehensive, where all judgments given in open court
(handed-down and ex tempore), are made freely
available to the public regardless of opaque estimations as
to their value as precedent. Selectivity — the act of high-
lighting cases of wider significance — has its place in the
modern era, but as an overlay only, a filtered view, on the
comprehensive corpus of judgments. It is in this direction,
we argue, that TNA should now proceed to move in.
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