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I

Judge Hercules is still living rent-free in the heads of constitutional theorists.
Ronald Dworkin’s fantasy appears in the opening paragraph of The Collaborative
Constitution.1 The task of protecting rights should not be seen as the ‘solitary
domain of a Herculean super-judge’, says Aileen Kavanagh.2 We must dispense
with this image of judges as having a ‘pipeline to truth’,3 or as ‘heroes in a “forum
of principle” valiantly defending our most basic liberties’.4 And there he is again in
the opening chapter of Responsive Judicial Review.5 Rosalind Dixon rejects the
‘everything view’ of courts and of judicial capacity, associating it ‘with Dworkin’s
hypothetical judge “Hercules”’.6 And she sees the attendant thinking as assuming
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‘a heroic conception of individual judicial skill and capacity, and an even more
ambitious view of what courts can achieve as institutions’.7

Now as I read Ronald Dworkin, he never supposed that judges could divine
the content of moral-political justice or, even if they could, that it might be
acceptable for them to impose it upon the polity at large. But Kavanagh and
Dixon seem to deploy an exaggerated form of his argument to frame and
illuminate their own. They want to sweep the debates in constitutional theory
beyond the impasse brought about by those blows landed on the case for judicial
review by Jeremy Waldron at the turn of the century. Each pitches her argument
as a kind of middle way: Kavanagh presents hers as a corrective to the ‘Manichean
narrative’ that has prevailed since Dworkin and Waldron had emerged as
‘theoretical Titans’ on either side,8 while Dixon elaborates her preferred
‘sometimes view’ of judges and courts with reference to the ‘binary everything/
nothing view’.9 And each wants to emphasise the ostensibly non-Herculean
credentials of her argument. They are both attuned to the democratic concerns
attending the imposition by judges of their own substantive views on moral-
political questions. They both set much store by the notion of judges ‘calibrating’
the intensity of their review, holding off, for instance, where an impugned
legislative provision is the outcome of ‘reasoned and recent’ parliamentary
debate.10 And each is cognisant of the potentially deleterious consequences of
robust judicial intervention.

But the arguments of these two books end up landing in a broadly Dworkinian
space (or so I shall argue). Kavanagh and Dixon seem to me to underappreciate
the full implications of the most basic theoretical argument made by the political
constitutionalists. This is not that any judicial power to invalidate legislation is
necessarily illegitimate. Rather, it is that institutional questions of the kind that
Kavanagh and Dixon address are to be addressed through the lens of the concept
of legitimacy rather than that of justice. ‘Given that we lack a process all can
acknowledge as offering a means for grounding the truth of moral, legal and
political decisions’, says Richard Bellamy in Political Constitutionalism, ‘our
reasons for adopting any process will have more to do with its legitimating than its
epistemic properties. Even when we dispute the decision, we will need to feel that
we should accept it all the same.’11 And I would add what I think is an important
wrinkle to that basic argument. I would say that in the case of judicial decision-
making, specifically, questions pertaining to it are to be approached less in the

7Ibid.
8Kavanagh, supra n. 1, p. 32.
9Dixon, supra n. 5, p. 12.
10Ibid., p. 6.
11R. Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of

Democracy (Cambridge University Press 2007) p. 191.
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light of ideas around how we might get to the right kinds of outcomes on
constitutional-democratic matters, and more in the light of ideas around
how it might be that citizens will come over time to accept judge-imposed
constitutional-democratic outcomes even when they disagree with those
outcomes in substantive moral-political terms.12 That is, that judges cannot
approach their decision-making on the basis of what they might think is the most
morally attractive result – that this outcome might more readily protect
‘democracy’, for instance, or that that one might more robustly guard against
‘irreversible risks to dignity?’13 But rather, that that legitimacy-based lens might
suggest to judges something like that idea insisted upon by Herbert Wechsler:
that what distinguishes the judicial process – and what might give some prospect
that judge-imposed outcomes would come to be accepted by winners and losers
alike – is that it must ‘rest with respect to every step that is involved in reaching
judgment on analysis and reasons quite transcending the result that is achieved ’.14

I know that Kavanagh and Dixon would both bristle at my claim. ‘I talk about
“legitimacy” all the way through my book’, they would each insist. And it is true.
Two of Dixon’s chapters are substantially devoted to the topic. And Kavanagh is
very much interested in process-considerations of the legal-judicial kind (i.e. of
the kind tending to be emphasised in Wechsler’s work, or in that of Lawrence
Solum, or of Judge Donal O’Donnell, for instance).15 But these constitutional
theorists – like most, I venture, in this post-Rawlsian age – are unduly influenced
in their thinking on institutional questions by ideas pertaining to the concept of
justice. Kavanagh seems to give the game away in chapter 3 of her book. She refers
to the ultimate ‘goal’ of the collaborative constitution as that of securing ‘just
government’, where ‘by “just government”, I simply mean government which acts
justly and fairly on behalf of the community, informed by key constitutional
principles including democracy, the rule of law, justice and the protection of
rights’.16 And this line corresponds with what Kavanagh herself described as the

12For a broadly corresponding argument, see L. Solum, ‘Outcome Reasons and Process Reasons
in Normative Constitutional Theory’, 172 University of Pennsylvania Law Review (2024) p. 913.

13These phrases are taken from Dixon’s book. I shall place them in context later in the article.
14See H. Wechsler, ‘Toward Neutral Principles of Constitutional Law’, 73 Harvard Law Review

(1959) p. 1 at p. 15 (emphasis added).
15See D. O’Donnell, ‘The Sleep of Reason’, 40 Dublin University Law Journal (2017) p. 191.

O’Donnell, who is currently the Chief Justice of Ireland, describes result-based case analysis as ‘that
recurrent bugbear of constitutional law’. See also Wechsler, supra n. 14; Solum, supra n. 12.

16Kavanagh, supra n. 1, p. 101. This is by no means an isolated line either. Rather, the idea is
invoked repeatedly throughout the book. See for instance, at p. 226, Kavanagh’s referring to the
courts ‘working together with key parliamentary actors in a “fruitful collaboration” oriented towards
the common goal of securing just government under the constitution’.
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‘central claim’ of her famous ‘Reply to Jeremy Waldron’ back in 2003.17 This was
that the right to democratic participation upon which Waldron had rested his
defence of majoritarianism, though it was ‘undeniably valuable’, was not so
valuable as to ‘displace the central importance of the “instrumental condition of
good government”’.18 And that ‘political decision-making mechanisms should be
chosen (primarily) on the basis of their conduciveness to good results’.19 Indeed,
Kavanagh went on in that ‘Reply’ to clarify that by this she meant that ‘the justice
of the outcomes of political decisions is the fundamental criterion for judging
political institutions and it determines what political procedures we choose’.20

Which of course corresponds with what one Ronald Dworkin had to say on the
subject. He supposed that ‘the best institutional structure is the one best
calculated to produce the best answers to the essentially moral question of what
the democratic conditions actually are, and to secure stable compliance with those
conditions’.21 And he could see ‘no alternative but to use a result-driven rather
than a procedure-driven standard for deciding [institutional questions]’.22

I believe that this charge that I level against these books is important. (Let us
think of it as the ‘Justice, not Legitimacy’ charge, or perhaps as the ‘Outcome, not
Process’ charge). But I should clarify some things at this early stage. First, I should
say that I regard these as deeply insightful, sophisticated, and original books. In
fact, I see them as monumental scholarly accomplishments, and as ones that will
register as reference points in the fields of constitutional theory and comparative
constitutional law for a long time to come.23 Second, I should acknowledge that I
have not been able to be fully comprehensive here in respect of either book. I
ignore almost everything Kavanagh says about the role of the executive in the
collaborative constitution, for instance, and everything Dixon says about judicial
‘tone’ and ‘framing’ as they relate to her ideas around responsiveness.24 I have
selected elements of the respective arguments – almost all of them relating to the
judicial role. But I feel I have managed to capture the essence of each argument,
and I hope I relate them fairly to the theoretical charge that I lay. Third, I should

17A. Kavanagh, ‘Participation and Judicial Review: A Reply to Jeremy Waldron’, 22 Law and
Philosophy (2003) p. 451.

18Ibid., p. 452.
19Ibid., p. 452 (emphasis added).
20Ibid., p. 462.
21R. Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Harvard

University Press 1996) p. 34.
22Ibid.
23I thus speak in the language of ‘charge’ and ‘guilt’ largely for effect. One of the reviewers

detected an ‘intentionally provocative, even combative tone’ in my review. I do not intend to be
provocative or combative. I think scholarship, at its best, is respectful and collaborative.

24See Kavanagh, supra n. 1, p. 121-149; Dixon, supra n. 5, p. 245-270.
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point out that the arguments of these books are actually very different from one
another, and that they are different in ways that relate to this charge. Indeed, as
should become clear towards the end of this review, I feel that one of the books is
guilty in a relatively serious way – and affords what looks to me like a deeply
uncomfortable (almost extra-legal) role to the constitutional judge; whereas the
other, though guilty to a degree, affords a more modest and law-governed role to
that judge.

There is a fourth item I should mention that is a little more complex. I have
already gestured at the idea that Kavanagh and Dixon are not alone in
approaching institutional questions through the lens of the concept of justice.
I think the same is arguably true of the work of Mattias Kumm and Lawrence
Sager, for example, and perhaps of the bulk of those judge-friendly-but-not-quite-
Herculean constitutional scholars writing in English today.25 This is not a
particularly novel suggestion, I guess. It is largely in line with views articulated by
Jeremy Waldron and Richard Bellamy, and it shares a family resemblance with
arguments put forth in recent essays by John Finnis and Noel Malcolm, for
instance.26 But I have a slightly different take on the idea than Waldron’s and
Bellamy’s. Waldron opens Law and Disagreement with that simple yet critical
observation that ‘[t]here are many of us, and we disagree about justice’.27 But he
quickly turns to a broader point about the state of contemporary political theory.
He says that John Rawls transformed it, insofar as no-one following in the wake of
A Theory of Justice could think about anything else other than the concept of
justice.28 That every theorist through the late 20th century came to focus on

25M. Kumm, ‘Institutionalizing Socratic Contestation: The Rationalist Human Rights Paradigm,
Legitimate Authority and the Point of Judicial Review’, 1 European Journal of Legal Studies (2007)
p. 153; L. Sager, Justice in Plainclothes A Theory of American Constitutional Practice (Yale University
Press 2006). There are several ‘judge-friendly’ scholars who I think are deeply sensitive to legitimacy
in something like the sense I have in mind here. See, for example, J. King, Judging Social Rights
(Cambridge University Press 2012) p. 152-188; A. Harel and A. Shinar, ‘Between Judicial and
Legislative Supremacy: A Cautious Defense of Constrained Judicial Review’, 10 International
Journal of Constitutional Law (2012) p. 950; D. Kyritsis, ‘Constitutional Law as Legitimacy
Enhancer’, in D. Kyritsis and S. Lakin (eds.), The Methodology of Constitutional Theory (Hart
Publishing 2022) p. 211. See especially F. Michelman, Constitutional Essentials: On the Constitutional
Theory of Political Liberalism (Oxford University Press 2022).

26See J. Finnis, The Gray’s Inn Lecture – Judicial Power: Past, Present and Future (Policy Exchange
2015); N. Malcolm, Human Rights and Political Wrongs: A New Approach to Human Rights Law
(Policy Exchange 2017).

27J. Waldron, Law and Disagreement (Oxford University Press 2004).
28As Waldron puts it: ‘Since the publication in 1971 of John Rawls’s book A Theory of Justice,

political philosophers have concentrated their energies on contributing to, rather than pondering the
significance of, these disagreements about justice. Each has offered his own view of what justice
consists in, what rights we have, what fair terms of cooperation would be, and what all of this is
based on. And though each is acutely aware of rivals and alternatives – we see them every day, down
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offering their own particular theory of justice to the world – here was how Justice
as Fairness was deficient, and there was how it might be put right, or what about
this liberal-feminist or radical-feminist or conservative alternative? – with each
account presented by its Creator ‘as a candidate for moral and political
hegemony’.29 And that everyone had lost sight of the fact that here in the real
world there would always be disagreement on the fundamentals of justice.
Or, more to the point, that here in the real world ‘social decisions are reached, and
institutions and frameworks established, which then purport to command loyalty
even in the face of those disagreements’.30

Waldron’s point was thus that we must take legitimacy seriously. (I should
point out that when I refer to ‘legitimacy’ in this piece I have in mind much the
same idea as Waldron has when he refers to ‘the circumstances of politics’.31

I would stress, however, that legitimacy has different kinds of process-related
implications in different institutional contexts).32 But it was also that legitimacy
had come to be forgotten in contemporary political theory: that this most basic
concept had all but disappeared from the post-Rawlsian political theoretical stage.
And that seems too sweeping to me.33 The better view, I suggest, is offered by AJ
Simmons, and it is endorsed by Philip Pettit, among others.34 They argue that
rather than having been forgotten, legitimacy has come to be conflated with
justice in the minds of contemporary political and constitutional thinkers: that

the hall, in the seminar room, and at academic conferences – it is rare to find a philosopher
attempting to come to terms with disagreements about justice within the framework of his own
political theory.’ See Waldron, supra n. 27, p. 1-2.

29Ibid., p. 2.
30Ibid.
31Legitimacy is thus concerned with the question of the justifiability of the exercise of coercive

political power in circumstances of disagreement about justice, or, as Waldron has put it recently,
with ‘explaining to those who disagree with a decision why they should nevertheless accept it, put up
with it, comply with it, and in the last resort refrain from taking up arms against it’. See J. Waldron,
‘HLA Hart Memorial Lecture 2023 – The Crisis of Judicial Review’ (unpublished essay, on file with
the author).

32That is, legitimacy is a process- rather than a substance-oriented question, or is concerned with
how decisions are arrived at rather than with what those decisions consist in. But that does not mean
it should be conflated with majoritarian decision-making, or understood to necessarily require it in
all contexts. In the context of judicial decision-making, for instance, legitimacy seems to me to point
to process considerations of the legal-judicial kind – considerations pertaining to legal reasoning and
judicial process, for instance. I say a little more about this in the closing section.

33‘Legitimacy’ is an important theme in ch. 6 of Law’s Empire, for instance. See R. Dworkin,
Law’s Empire (Harvard University Press 1986) p. 190-195, 206-214. It is also an important theme
in ch. 4 of Responsive Judicial Review, as it is throughout The Collaborative Constitution.

34See A.J. Simmons, ‘Justification and Legitimacy’, 109 Ethics (1999) p. 739; P. Pettit, On the
People’s Terms: A Republican Theory and Model of Democracy (Cambridge University Press 2012)
p. 142-145.
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Rawls’s work, as Simmons put it, helped bring about ‘a very distinct narrowing of
the argumentative grounds for claims of [justice] and legitimacy’.35 Simmons
refers to this as the ‘Kantian approach’ to political theory, and he sees it as having
‘effectively replaced’ his preferred ‘Lockean position’ – whereby these two
concepts are understood as separate and distinct.36 But he pins the conceptual
error on the door of John Rawls. (‘The fundamental criterion for judging any
procedure is the justice of its likely results’, says Rawls in A Theory of Justice).37

And my suggestion is that we can see traces of that error in the rivers and lakes of
contemporary constitutional theory, not least in the pages of these landmark
books.

The remainder of this review article is in four parts. I give an overview of the
core argument of each book in the section immediately below. In the third
section, I look more closely at the conception of the role of the judge in The
Collaborative Constitution. I turn in the fourth section to Responsive Judicial
Review, exploring what Dixon has to say about how judges might approach the
interpretation of a written constitution under her model. (I take a brief theoretical
detour in that section too, exploring Rawls’s take on legitimacy. This is prompted,
as we shall see, by Dixon’s explicitly relying on Rawls’s thinking on ‘political
legitimacy’ in support of her recommendations to judges in respect of how they
might approach the interpretation of a written constitution). I return to my
broader charge in the Conclusion, exploring the significant differences between
these two books as they might relate to it.

O   

Rosalind Dixon’s theory of ‘responsive judicial review’ is rooted in the idea that
judges might protect the democratic ‘responsiveness’ of the polity. They should
approach the exercise of their powers of review with one eye on the conventional
legal materials at issue in the case, leaving the other to focus on the goal of
protecting the capacity of the democratic system to respond to popular
preferences in respect of rights-related policy choices. A judge might choose an
interpretative option by virtue of its being the one more likely to guard against the
emergence of an electoral monopoly, for instance (i.e. insofar as such a monopoly

35Ibid., p. 758. The idea is that it is as if we are saying to someone who objects on justice-based
grounds to a law with which she is forced to comply: ‘This is legitimate because it is just’. Or: ‘You
ought to comply with this law that you think is unjust because the law is in fact just’.

36Ibid., p. 769.
37See J. Rawls, A Theory of Justice (Harvard University Press 1971) p. 231. It is worth noting that

this very line of Rawls’s is cited with approval by Kavanagh in her Reply to Waldron, and that it of
course corresponds with that line of Dworkin’s referenced earlier.
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would diminish the responsiveness of the polity to popular preferences in respect
of such choices). Or she might adopt a constitutional construction on the basis
that it facilitates an outcome that best chimes with an emerging social consensus
on the policy question engaged (insofar as such an outcome would itself be
responsive to popular will). Judges must therefore have ‘the requisite mix of legal
and political skills’, says Dixon.38 She presents her book as ‘a roadmap for judges
and scholars interested in building up the capacity for courts to engage in review
of this kind’.39 And she hopes that ‘with the benefit of this roadmap’ more
democratic polities around the world might become ‘sufficiently responsive’ as to
be ‘worthy of public trust’.40

Dixon’s is thus a variation on John Hart Ely’s ‘representation-reinforcing’
approach to judicial review.41 She sees her own approach as of a piece with those
of other ‘neo-Elyian’ constitutional theorists such as Stephen Gardbaum, Samuel
Issacharoff and Michaela Hailbronner.42 But Dixon seeks to go ‘beyond Ely’.43

The latter focused on two relatively unsophisticated forms of democratic
dysfunction, both of them reflecting the particular case of the suppression of
African-American voters in the US South in the mid-to-late 20th century. The first
of these, in Ely’s widely-cited words, was ‘when the ins are choking off the
channels of political change to ensure that they will stay in and the outs will stay
out’, and the second was when, ‘though no one is actually denied a voice or a vote,
representatives beholden to an effective majority are systematically disadvantaging
some minority out of simple hostility or prejudiced refusal to recognise
commonalities of interest, and thereby denying that minority the protection
afforded other groups by a representative system’.44 Whereas Dixon rests her
theory on more common and broader forms of dysfunction she identifies from
around the democratic and barely-democratic world of the early-to-mid 21st

century. She is concerned with ‘antidemocratic monopoly power’, first of all.45

And she is concerned with ‘democratic blind spots’ and with ‘democratic burdens
of inertia’ as well.46

That first form of dysfunction might be associated with seriously declining or
fundamentally non-democratic polities.47 In elaborating it, Dixon draws on the

38Dixon, supra n. 5, p. 4.
39Ibid., p. 15.
40Ibid.
41J.H. Ely, Democracy and Distrust: A Theory of Judicial Review (Harvard University Press 1980).
42Dixon, supra n. 5, p. 58.
43Ibid., p. 54.
44Ely, supra n. 41, p. 103.
45Dixon, supra n. 5, p. 2.
46Ibid., p. 1.
47Ibid., p. 65-72.
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notion of a ‘democratic minimum core’ – an idea she and David Landau had
advanced in earlier work.48 The thought is that a democratic polity must at least
comprise ‘a system of free and fair elections among multiple political parties, based
on the accompanying protection of political rights and freedoms and a system of
checks and balances’.49 These then represent the ‘minimum core set of norms and
institutions’ required to satisfy ‘electoral and institutional accountability’.50 And
these in turn correspond with the two variants of antidemocratic monopoly power
Dixon identifies. ‘Electoral monopoly power’ is threatened where a dominant
party or leader seeks to leverage their dominance so as to threaten the foundations
of electoral competition.51 And ‘institutional monopoly power’ would involve
such a party or leader seeking to diminish the independence or strength of courts
or ‘fourth branch’ accountability institutions.52

As for the second and third forms of dysfunction, they are more readily associated
with reasonably well-functioning democratic states. Democratic ‘blind spots’ are
where the governing party or legislature is unresponsive to a policy claim that would at
once remove a serious limitation on the rights of a particular minority and be quite
acceptable to, or perhaps even popular among, the democratic majority.53 It may be
that legislators have simply failed to anticipate the impact of a legislative scheme on a
particular minority where, if they had foreseen it, they would happily have tweaked
the scheme so as to accommodate the minority interest (‘blind spots of
accommodation’).54 Or it may be that an electoral or districting system makes for
a deficit in the representativeness of the legislature overall, translating into legislative
schemes tending to fail to reflect the full range of experiences and perspectives of those
subject to them (‘blind spots of perspective’).55 Burdens of inertia involve similar
‘blockages’ to the enactment of rights-based policy measures that would tend to enjoy
some kind of general support in the broader society.56 Here it may be that a rights-
based claim being advanced by a minority has come over time to enjoy tacit support
among the majority, but that legislators have not yet responded, perhaps for no other
reason than that they have not yet managed to find the time in the hectic legislative
calendar (this would be an example of ‘priority-driven burden of inertia’).

Dixon’s argument, to be clear, is not the simple one that courts should boldly
intervene in these cases, stepping in heroically where political actors have attacked

48Ibid., p. 60.
49Ibid., p. 61.
50Ibid (emphasis in original).
51Ibid., p. 64-75.
52Ibid., p. 74-78.
53Ibid., p. 82-84.
54Ibid., p. 82-83.
55Ibid., p. 83.
56Ibid., p. 84-87.
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democratic structures or ignored democratic will. Rather – just as Ely had linked
the intensity of judicial review to the particular forms of democratic dysfunction
he identified – Dixon suggests that the presence or absence of her preferred forms
might inform how judges ‘calibrate the scope and “strength” of their decisions’.57

And this applies in respect of two related judicial practices. It bears upon
constitutional interpretation, first of all. Judges can more readily depart from
‘“legalist” modes of interpretation’ when confronted by democratic blockages,
relying instead upon ‘values-based modes of reasoning that embrace a concern for
democratic protection and promotion’.58 And it bears upon the application of
doctrines used by courts to assess permissible limitations on constitutional
guarantees. These ideas might represent ‘additional guideposts’ for judges,
informing their approach to those unavoidably evaluative judgments as to how
deferential they might be in respect of something like ‘narrow tailoring’ under
Canadian-style proportionality.59

Professor Kavanagh also embraces this notion of ‘political process review’, as
we shall see. But The Collaborative Constitution is rooted in the idea that rights
protection is a ‘shared responsibility between all three branches’, with each having
a ‘distinct but complementary role to play’.60 The book is an exploration of the
differences between these institutions – the compositional, procedural and
epistemic differences between courts and legislatures, for example – and of the
relevance of these differences to questions concerning the role that each is to play.
And it is an exploration of the relationships between them. Far from the ‘enemies
at war’ dynamic evoked by the Dworkin-Waldron debates, these relationships are
in reality shaped by the humdrum norms of ‘respect and restraint, fortitude and
forbearance’.61 Political actors comply with court rulings, for example, and refrain
from discussing matters that are the subject of judicial proceedings. Judges
likewise ‘often leave space for democratic deliberation, and regularly defer to
legislative decisions, out of respect for the competence, expertise and legitimacy of
the democratically elected legislature’.62

Those Dworkin-Waldron narratives play a more prominent role in Kavanagh’s
argument than they do in Dixon’s. Their ‘Manichean’ thinking had tended to
obscure these humdrum realities: ‘Why would a mythical demi-god with a
pipeline to truth ever defer to a bunch of moral degenerates hell-bent on violating
rights’, wonders Kavanagh?63 The task is thus to identify a way of thinking about

57Ibid., p. 9.
58Ibid., p. 95.
59Ibid., p. 133.
60Kavanagh, supra n. 1, p. 1.
61Ibid., p. 4.
62Ibid., p. 37.
63Ibid., p. 39.
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constitutionalism that is capable of capturing these realities while at the same time
offering a normative ideal to which a system might aspire. To this end, Kavanagh
rejects the ‘function-based’ conception of constitutionalism, which she associates
with the ‘one branch – one function’ model (i.e. the so-called ‘pure doctrine’
of the separation of powers, where each branch operates as though in solitary
confinement).64 It fails the reality test, for one thing. It is ‘an open secret that all
three branches perform all three functions to some extent’.65 But it also fails the
test of normative desirability. ‘We want the Executive to make delegated
legislation’, just as we ‘need the courts to be able to develop the law even as they
apply it, and sometimes to change it in significant, albeit interstitial, ways’.66

Kavanagh thus prefers this ‘role-based’ constitutional model, where the various
tasks are allocated to the branches in accordance with the suitability of the
particular branch to the execution of the particular task. We might begin with a
kind of outline sketch: that the Executive has the ‘energy and efficiency’ to initiate
and propose new policies, for instance, and that Parliament has the deliberative
capacities to scrutinise them, and the representativeness to enact them in the form
of legislative frameworks.67 But this is a ‘dynamic’ division of labour.68 The
legislature will often use vague terms in legislative enactments, for instance,
thereby delegating to the courts the task of filling in the gaps in the context of the
concrete cases that only they get to see in full colour.69 And so the idea is that
rather than looking blankly at the function and associating it with this or that
institution, we look instead at the features of the institution – its ‘composition,
decision-making process : : : and the skills and expertise of the officials who work
within them : : : ’ – and then try to figure whether it might be well-suited to the
task at hand. In Kavanagh’s words:

By relating substantive tasks to different institutions based on their institutional
characteristics, skills, competence and sources of legitimacy, we try to secure a good
division of labour designed to enhance the likelihood of good decision-making
overall. Thus, if an institution has epistemic or legitimacy-based strengths, it should
be allocated tasks which speak to those strengths. Similarly, if it has epistemic
shortcomings, it should not be assigned a task that requires the corresponding
epistemic virtues. In short, a good separation of powers channels the multiplicity of
decision-making tasks to the forum best placed to carry them out.70

64Ibid., p. 89.
65Ibid., p. 88.
66Ibid.
67Ibid., p. 90.
68Ibid., p. 91.
69Ibid., p. 89.
70Ibid., p. 91.
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Kavanagh points to certain virtues of this model of constitutionalism. If the
function-based approach places each branch in its hermetically sealed box,
this one can account for the ‘multifunctionality’ of contemporary constitutional
institutions. It can conceive of judicial law-making as a feature rather than a bug of
the system, for instance. But it also accommodates that notion of ‘role obligation’ that
is familiar to constitutional actors. When we talk about the role of a judge or a
legislator, ‘we are not just making factual statements about what they do’ but are
rather making ‘normative statements about what they ought to do qua judge or qua
legislator’.71 We thus situate the tasks of the branches of government within a
‘constitutional role morality’, or within a ‘set of norms, principles, and standards
which constitute the role and guide its exercise’.72 And so Kavanagh’s model can
explain that relational nature of institutional power: that it is really a question of
‘relative authority’, with each branch ‘sharing powers and functions, whilst remaining
mindful of the legitimate role of their constitutional partners in governance’.73

T        

Let us stick with The Collaborative Constitution for now, as we turn to consider the
role of the judge and of courts. Kavanagh begins with those institutional features:
their independence, for instance, and their legal expertise and individualised and
concrete focus. And she proceeds to explore their attending strengths and weaknesses
as they might pertain to the various tasks. Courts have that ‘more focused, pointillistic
perspective’, for example, whereas governments are typically better-placed ‘to see the
big picture on a broad policy canvas’.74 This does suggest that the main job of the
judge is to resolve disputes about what the law requires in this or that case. But it does
not mean that hers is a purely mechanical role. Far from it, says Kavanagh, pitching
the judge instead as a ‘partner’ in the joint enterprise of governing. And the judge
takes an ‘active’ part in various aspects of governing – including in that process the
making of law. She ‘fills in the gaps’ in legislative frameworks, ‘fleshing out the detail
in an ongoing process of application and elaboration’.75 She adapts provisions ‘to fit
with changing circumstances and different social needs’.76 And she ‘integrates
disparate legislative measures into ‘the general constitutional and systemic fabric’ of
the law, thus helping to ensure ‘coherence, stability and “normative harmony within

71Ibid., p. 92.
72Ibid., p. 92-93.
73Ibid., p. 93.
74Ibid., p. 209.
75Ibid., p. 213.
76Ibid.

340 Tom Hickey EuConst (2024)

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019624000208
Downloaded from https://www.cambridge.org/core. IP address: 18.220.113.87, on 23 Nov 2024 at 21:25:29, subject to the Cambridge Core terms of use,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1574019624000208
https://www.cambridge.org/core


the system”’.77 Sure, the judge owes her legislative partners ‘a duty of respect’. But her
‘ultimate fealty and larger loyalty’ is ‘owed to the constitution’.78

This all sounds positively Herculean, of course. But it is by no means the basis
of my gripe with Kavanagh’s conception of the judicial role. (In fact she seems to
capture here what judges routinely do in cases concerning statutory interpreta-
tion, and she provides a persuasive account as to why we might want them to do
it).79 Where I begin to get uneasy is with Kavanagh’s endorsement of Lawrence
Sager’s comparison of the role of judge to that of the ‘quality-control inspector in
an automobile plant’.80 (This in a section of Kavanagh’s book entitled ‘Courts as
Quality Control’). Now, her point here, and Sager’s, is that the political actors ‘get
there first’ in the law-making process – in the manner of the engineers and those
technicians down on the factory floor – and that judges have a subsequent and
restricted role. But consider how it is that Sager articulates the ‘mission’ of the
judge in this analogy (this in an excerpt from his work that Kavanagh includes
with approval in her own text). The quality-control inspector ‘has only the job of
assuring that the cars which leave her plant are well-built’, says Sager, and her role
‘comes on top of the efforts of the people who actually put the cars together’.81

Which is seen as analogous to the role of the constitutional judge. ‘Their mission
is singular – to identify the fundamentals of political justice that are prominent
and enduring in their constitutional regime and to measure legislation or other
governmental acts by those standards.’82

We must be careful, of course, about the implications we draw from the words
people use. Just because Sager and Kavanagh deploy that phrase in that way – that
the mission of the judge is to identify the fundamentals of political justice that are
prominent and enduring in their constitutional regime and to measure legislation or
other governmental acts by those standards – does not mean that their conception of the
judicial role is necessarily rooted in any supposed epistemic properties of judicial
review, or on its supposed facilitation of ‘just’ or ‘enlightened’ or ‘correct’ outcomes.83

77Ibid., p. 214, quoting A. Baraḳ, The Judge in a Democracy (Princeton University Press 2008)
p. 254.

78Ibid., p. 214.
79If some aspects may recall Dworkin’s ‘criterion of justification’, then they are balanced by others

reminiscent of his ‘criterion of fit’. Kavanagh, at p. 210, talks about judges being obliged to do
‘justice according to the law’. And she emphasises (at p. 209) the judge’s obligation to operate ‘within
existing legal structures’.

80Kavanagh, supra n. 1, p. 270, quoting L. Sager, ‘Constitutional Justice’, 6 Journal of Legislation
and Public Policy (2002) p. 11 at p. 15.

81Sager, supra n. 80, p. 15.
82Ibid.
83I use these phrases as symptomatic of how the likes of Waldron, Bellamy, Malcolm and Finnis

would depict the argument made by those they designate as ‘legal constitutionalists’. See for example
Bellamy, supra n. 11, p. 3, p. 4.
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But the phrasing bears emphasis, I suggest, and it seems a portent of Kavanagh’s
elaboration of the on-the-ground functioning of the constitutional judge through the
key chapters of The Collaborative Constitution.84

I say this because that on-the-ground functioning reads as though it is
concerned as much with ‘coaxing’ legislators along the path of moral-political
justice as it is with making authoritative determinations in respect of disputes
between individuals as to their legal rights. The starkest example may be in chapter
10, which Kavanagh situates around the Nicklinson case on assisted dying.85

Tony Nicklinson’s challenge to the blanket statutory ban was rejected by a
majority of 7-2 of the UK Supreme Court, with two of the seven in the majority
regarding it as an issue that only Parliament could resolve. But the other five, as
Kavanagh explains it, were open to a finding of incompatibility – just not for the
moment, and in part because Parliament was shortly due to debate the policy
question at issue. Kavanagh likes that these judges ‘held fire’ in those
circumstances, reflecting as a did a kind of ‘collaborative’ posture on their parts.
She also likes that they had issued a warning to legislators: that the next time a Tony
Nicklinson-type applicant came before them they might not be so indulgent. (The
judgment was thus ‘not a judicial “no” for all time’ but was ‘more like a “no for now”
but “never say never”’).86 And she likes what she sees as their having ‘nudged’
legislators on policy detail. One of the five went as far as to offer a list of 18 criteria
that legislators might consider would be appropriate to guide a High Court judge
who would be tasked with assessing applications under a new statutory regime.87

This was too much for Kavanagh, but she approves of the more general versions
adopted by other judges in the majority, and indeed of the concept ‘Judge as Nudge’
in general. ‘If the courts can spot some deficiencies in the law’, she says, ‘it may be
worthwhile to feed that information back to those on the factory floor, even offering
some suggestions about what might fix the problem, so that the legislation can pass
the quality-control inspection next time around’.88

Now I hope it is clear from my account that Kavanagh respects the judicial
obligation to operate ‘within existing legal structures’,89 and that she worries
about things like judicial ‘agenda control’ and ‘democratic distortion’.90 And it
should be acknowledged that judges across constitutional democracies do offer
‘hints’ or ‘prods’ of this kind – and often for eminently sensible reasons. But my

84That is, through the four chapters of which her ‘Judge as Partner’ section is comprised.
85R (Nicklinson) v Ministry of Justice [2014] UKSC 38. See Kavanagh, supra n. 1, p. 297-230.
86Kavanagh, supra n. 1, p. 299.
87That is, where such a judge would be tasked under that new regime with verifying whether the

applicant was not choosing to die under some form of pressure, for example.
88Kavanagh, supra n. 1, p. 316.
89Ibid., p. 209.
90Ibid., p. 319.
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concern is that Kavanagh gives these co-legislator style tasks such prominence in
her elaboration of the judicial role. (I found myself wondering whether the
metaphor she hit upon – ‘collaborative constitutionalism’ – tended to push her
argument in that direction). Indeed, Kavanagh’s embrace of ‘political process
review’ has judges similarly exploring all manner of extra-legal considerations
(i.e. and then ‘calibrating’ the intensity of their review accordingly). She has them
looking to whether an impugned legislative provision has been the subject of
‘reasoned and closely-considered judgment’91 on the part of legislators, for
instance, or if there had been a ‘“thoughtful and well-informed” consideration of
the rights issues involved’.92 And she even has them assessing ‘whether
“all opposing views were : : : fully represented” in parliamentary debate, and
whether the legislative framework was “the result of substantial research and intensive
consultation with a wide range of interested and expert groups and individuals”’.93

I have the similar quibbles with her idea of ‘Proportionality in
Partnership’ – which Kavanagh sets out in chapter 9 of her book. She conceives
of Oakes-style proportionality as a kind of judge-fashioned ‘filtering device’
that – much in the manner proposed by Mattias Kumm and Cristina
Lafont – ‘screens out inadequate justifications for rights-infringing measures’ and
accordingly provides for a ‘democracy-enhancing shared discourse of justification
for action claimed to limit rights’.94 (Which in turn promotes ‘the shared project
of achieving good government under the constitution’. Again, notice that result-
based orientation).95 She acknowledges the objections proffered by the likes of
John Finnis and Timothy Endicott: that proportionality requires judges to ‘weigh
the unweighable’ and thus licences what are essentially political interventions.96

But she counters on the basis that the bearing it has on judicial control of state acts
‘is not determined by the structure of the test but by the degree of judicial restraint
practised in applying it’.97 That is, that while judges could apply the proportionality
framework with intensity they generally should not, and on the basis of general
democratic considerations around institutional competence and legitimacy.

91Ibid., p. 305-306, quoting R (Countryside Alliance) v Attorney General [2007] UKHL 52, [47].
92Ibid., p. 306, quoting R (Purdy) v DPP [2009] UKHL 45, [58].
93Ibid., p. 306, quoting In the Matter of an Application by Lorraine Gallagher for Judicial Review

(Northern Ireland) v SSHD [2019] UKSC 3, [60].
94Ibid., p. 293, quoting V. Jackson, ‘Constitutional Law in an Age of Proportionality’, 124 Yale

Law Journal (2015) p. 3094 at p. 3194. See Kumm, supra n. 25; C. Lafont, Democracy without
Shortcuts: A Participatory Conception of Deliberative Democracy (Oxford University Press 2020).

95Kavanagh, supra n. 1, p. 269.
96Ibid., p. 289.
97Ibid., quoting G. Lubbe-Wolff, ‘The Principle of Proportionality in the Case-Law of the

German Federal Constitutional Court’, 34 Human Rights Law Journal (2014) p. 12 at p. 16
(emphasis added).
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Now again, there is no suggestion that this is at odds with actual judicial
practice. And I might add – for what it is worth – that I find it plausible that the
institution of judicial review may indeed help to force a kind of cleansing of public
deliberation along the lines suggested.98 But I do wonder whether this
increasingly popular approach to justifying judicial review might tend to
engender a kind of homogenisation of judicial practice across constitutional
democracies, and an accompanying drift from attentiveness to legal particularities
and indeed from traditional court-based methodologies (e.g. of the kind
emphasised by Herbert Wechsler or Judge Donal O’Donnell).99 That is, that
constitutional review might become less of a specifically legal or law-based
institution – one focused on what the particular laws (or constitution) of the
particular jurisdiction might be understood by trained lawyers to say or indeed
not say.100 And that it would become more like ‘a forum of policy review
analogous to auditing’ – as Martin Loughlin has put the idea (disapprovingly), or
like a generic ‘quality control inspection’ of the kind I think is implied (not always
intentionally) in some of the contemporary literature.101

There is a further wrinkle in Kavanagh’s thinking here that I might finally
mention. And this is the extent to which she relies on that notion of ‘self-restraint’
in fending off those challenges from sceptics.102 (What I am getting at here is that
she relies on notions of human-judicial restraint as distinct from legal-
constitutional constraint – again in the manner explored in Wechsler’s
work).103 Now this may be attributable to the fact that she is working from
the UK constitutional system, and thus from one in which there is no master-text
constitution from which it might be possible to attempt to deduce such

98I make an argument along these lines in T. Hickey, ‘The Republican Core of the Case for
Judicial Review’, 17 International Journal of Constitutional Law (2019) p. 288 at p. 300-305. Indeed,
I think my argument there might itself be vulnerable to the same kinds of criticisms that I level here
against Kavanagh’s argument.

99See Wechsler, supra n. 14; O’Donnell, supra n. 15. See also Mr Justice Donal O’Donnell,
‘A Court and the World’ [2022] Keynote Lecture: Public Law Conference – The Making
(and Re-Making) of Public Law (on file with the author).

100For analysis of a judgment of Mr Justice Donal O’Donnell that seems to me to be motivated by
precisely this kind of legitimacy-based concern in respect of proportionality, see T. Hickey, ‘How to
Adjudicate a Rights Case in Irish Constitutional Law: Gemma O’Doherty & John Waters v
Minister for Health’, 5 Irish Supreme Court Review (2023) p. 33.

101See M. Loughlin, Against Constitutionalism (Harvard University Press 2022) p. 150.
102Kavanagh uses that phrase – ‘self-restraint’ (or ‘judicial self-restraint,’ or ‘judicial self-

control’) – with striking frequency in the book. See for example at p. 13, 87, 98, 99, 100, 117, 148,
353, 404.

103As one senior judge has put it, drawing on Wechsler’s analysis, ‘restraint that is self-imposed : : :
can be just as readily removed’. See O’Donnell, supra n. 15, p. 205.
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constraints.104 And I grant that the distinction may appear to be a fine one. Legal
Realists would dismiss its significance, as I think might those not intimately familiar
with the workings of a constitutional system in which judges reason with reference
to the text and structure of a constitution that is codified, relatively modern, and
relatively easy to amend. But to me the distinction is meaningful, and yet it is rarely
emphasised in our field. And when Kavanagh speaks of the various ‘calibrating
factors’105 she suggests might drive judges to intervene or to abstain, they seem to
me to be generic and detached rather than to be anchored in a given constitutional
text or structure (i.e. in the sense of having a legal ‘root of title’ in that text or
structure).106 It is as if they emanate from somewhere within the democratic/
collaborative hearts of individual judges (i.e. as if those judges have a broad
discretion to abstain or intervene), or, as John Finnis might put it, from ‘over there in
a haze of “global law”, made how or by whom no-one can really say : : : ’107

T        

We saw Professor Dixon’s proposal that judges would be guided in the exercise of
their powers by the presence or absence of those democratic dysfunctions, and
that they could more readily depart from ‘legalist modes’ of constitutional
construction when confronted by them, preferring ‘values-based modes’
instead.108 Well, in elaborating her thinking in this regard in chapter 4 of
Responsive Judicial Review, Dixon addresses the concept of legitimacy directly,
distinguishing between ‘legal legitimacy’ on the one hand – which she takes to
refer to ‘the degree to which judicial decisions conform with existing legal norms
or constraints’ – and ‘moral legitimacy’ on the other.109 (She sometimes refers to

104I suggest that this may tend to support the case for a written constitution – that is, on
legitimacy-based grounds. It does not seem to be among the grounds considered by Jeff King in his
‘democratic case’ for a written constitution, but I think it chimes with the grounds he sets out in the
‘clarity-based’ element of his argument. See J. King, ‘The Democratic Case for a Written
Constitution’, 72 Current Legal Problems (2019) p. 1 at p. 15-19.

105Kavanagh, supra n. 1, p. 278-279.
106Irish readers will hopefully recognise a parallel here with the idea articulated by Clarke CJ in

distinguishing between ‘unenumerated rights’ and ‘derived rights’ in his judgment in Friends of the Irish
Environment v Minister for the Environment [2020] IESC 49, [8.6]. The then Chief Justice supposed
that his preferred phrase – the latter phrase – better captured how it was that judges were to find some
‘root of title in the text or structure of the Constitution from which the right in question can be
derived’, whereas the other (more established) phrase might be taken to imply that judges could
‘simply : : : look into their hearts and identify which rights they think should be in the Constitution’.

107Finnis, supra n. 26, p. 60 (emphasis in original).
108Dixon, supra n. 5, p. 95.
109Ibid., p. 97-98, referencing the taxonomy set out in R. Fallon Jr, ‘Legitimacy and the

Constitution’, 118 Harvard Law Review (2005) p. 1787 at p. 1787.
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the latter as ‘political legitimacy’). Dixon does not explore moral/political
legitimacy in a great deal of depth in the book – despite its playing a significant
role in informing her take on judicial practice. But what she does say is notable.
She says that it refers to ‘the degree to which a legal decision is “morally justifiable
or respect-worthy”’, and that she takes a ‘Rawlsian’ line in respect of it.110 That is,
that she prefers a ‘more minimal, political conception’ of moral justifiability than
the ‘relatively demanding’ and ‘substantive’ conception she gestures at by way of
alternative. (She presumably has in mind a conception relying on what Rawls
would think of as a comprehensive doctrine). And that her preferred conception
would be satisfied by ‘what is required in order to ensure the (hypothetical)
consent of rational and reasonable citizens to a constitutional system’.111

The most basic conclusion Dixon reaches from these ideas is that judges can
draw upon either source of legitimacy in justifying their decisions – that is, on the
basis of considerations pertaining to legal legitimacy or, in the alternative, on the
basis of those pertaining to moral/political legitimacy. This is a critical aspect of
her argument, and I shall get to it momentarily. But first – by way of a short
detour – I want to consider a theoretical point that seems to me to be even more
fundamental. And it concerns that relationship between legitimacy and justice in
Rawls’s work, and by extension in Dixon’s.

Rawls (and Dixon) on ‘political legitimacy’

We saw in the Introduction the suggestion that Rawls had conflated legitimacy
and justice, or that he saw the former as parasitic upon the latter. And we can see
how that is so from several aspects of his main body of work including from his
discussion of political obligation in A Theory of Justice. The story begins in the
earlier chapters with the ‘original position’, and with the two principles of justice
Rawls supposed would be chosen by the hypothetical parties that he places there.
(These are the two principles of which Rawls’s particular theory of justice, ‘Justice
as Fairness’, is comprised). But consider where it goes from there. Once they have
chosen those principles they ‘move to a constitutional convention’, where – as
‘delegates’ to that convention – the parties are to choose ‘the most effective just
constitution, the constitution that satisfies the principles of justice and is best
calculated to lead to just and effective legislation’.112 And it is this constitution
that plays the foundational role in his analysis of political obligation (‘ : : :we
normally have a duty to comply with unjust laws in virtue of our duty to support a

110Dixon, supra n. 5, p. 98.
111Ibid.
112Rawls, supra n. 37, p. 196-197.
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just constitution’).113 Indeed it plays the foundational role in the definition of
legitimacy that Rawls sets out two decades later in Political Liberalism (1993):

Our exercise of political power is fully proper only when it is exercised in
accordance with a constitution the essentials of which all citizens as free and equal
may reasonably be expected to endorse in the light of principles and ideals
acceptable to their common human reason. This is the liberal principle of
legitimacy.114

Dixon is therefore quite right in associating Rawls with an approach to legitimacy
focusing on, as she put it, ‘the (hypothetical) consent of rational and reasonable
citizens to a constitutional system’ (i.e. those hypothetical parties in the original
position/constitutional convention are doing all of the heavy lifting). But consider
the apparent implication. It is that the justifiability of the exercise of coercion in
circumstances of disagreement about justice is thought to depend upon
agreement about justice! That is, that the question of whether a given law is
legitimate – whether it gives rise to a presumptive obligation of compliance
etc. – depends upon its compatibility with this ‘just constitution’, with that
constitution’s credentials as ‘just’ determined with reference to the particular
conception of justice Rawls supposes would be chosen in the original position.
Which might all work in a world in which everyone subscribed to that particular
(broadly social democratic) conception of justice. But – as Waldron in particular
has insisted – it can hardly be thought to work here in the real world, where ‘full-
blooded disagreement about justice remains the most striking condition of our
politics’.115 It can hardly be thought to work in a world characterised by deep
disagreement at the level of principle between socialists and libertarians, for
example, or between radical feminists and conservatives.

Now it may be that this sketch of Rawls’s approach to legitimacy is too simple.
I know Rawls himself would regard it as such.116 And I would certainly see it as at

113Ibid., p. 354 (emphasis added).
114J. Rawls, Political Liberalism, expanded edn. (Columbia University Press 2005), p. 137. It is

important to note that this book was originally published in 1993, comprising at that stage an
Introduction and eight ‘Lectures’ (including ‘The Idea of an Overlapping Consensus’, from which
the quoted extract is taken). The book was then republished in 1996, this time comprising the same
material but also a new ‘Introduction to the Paperback Edition’ along with his ‘Reply to
Habermas’ – which became the ninth ‘Lecture’. And then it was published again in 2005, after
Rawls’s death, at which stage it comprised all of that material but also his essay ‘The Idea of Public
Reason Revisited’.

115Waldron, supra n. 27, p. 163.
116In a footnote in ‘The Idea of Public Reason Revisited,’ Rawls makes the following comment:

‘Thus, Jeremy Waldron’s criticism of political liberalism as not allowing new and changing
conceptions of political justice is incorrect’. See Rawls, supra n. 114, p. 452, fn. 30.
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odds with the approach that we see emerging in his later writing. We see Rawls
distinguish explicitly between legitimacy and justice in his ‘Reply to Habermas’
(1995), and we see his definition of legitimacy evolve in accordance with that in
‘Introduction to the Paperback Edition’ (1996) – and again, more dramatically
this time – in ‘The Idea of Public Reason Revisited’ (1997).117 We also see the
Rawls of this period coming to insist that he had only ever intended Justice as
Fairness as ‘one example’ of a liberal political conception of justice – with the
implication that he had recognised all along that there would always be
disagreement on justice in any democratic society, or certainly that he recognised
that at this stage in his writing.118 And we see the Rawls of this period rein in his
references to the original position, and to place actual people and what they
actually think (i.e. as distinct from hypothetical people and what they might
reasonably be expected to think) at the heart of his theory.119

I cannot get into the weeds of these shifts here, having done so in other
work.120 But I will say that I see them as significant, and that I read them as
evidence of Rawls having come to appreciate the conceptual difficulties with his
earlier approach to legitimacy. Indeed, I see them as evidence of his having come
to appreciate the conceptual distinctiveness of legitimacy and justice, and the
logical priority of the former in respect of institutional questions. I would add a
further suggestion though. And this is that these shifts in Rawls’s thinking seem to
have barely registered in the field of constitutional theory.121 That is, that his
critics in our field seem to me to criticise him on the basis of his work as it stood in
1993: Waldron and Bellamy depict Rawls as having almost entirely overlooked
disagreement on justice, and as having insisted upon a rigidly fixed or effectively
permanent set of constitutional essentials.122 And that his disciples seem to buy in
to his thinking as it stood at that juncture too. The likes of Dixon and Sager and
Kavanagh might not say it quite directly: Rawls is barely mentioned in the pages
of The Collaborative Constitution, for instance, and Dixon does not get into any

117All three of these pieces appear together (alongside the original material) in the Revised
Edition of Political Liberalism from 2005, having been published in standalone form previously.
See supra n. 114.

118See ‘Introduction to Paperback Edition’ in Rawls, supra n. 114, p. xxxvi.
119On these shifts in Rawls’s thinking as they pertain to legitimacy, see S. Langvatn, ‘Legitimate

but Unjust; Just, but Illegitimate: Rawls on Political Legitimacy’, 42 Philosophy & Social Criticism
(2016) p. 132. See also Michelman, supra n. 25, p. 105-114.

120See T. Hickey, ‘Legitimacy –Not Justice – and the Case for Judicial Review’, 42Oxford Journal
of Legal Studies (2022) p. 893 at p. 906-911.

121Frank Michelman’s work is an obvious and significant exception. See in particular Michelman,
supra n. 15. See also F. Michelman, ‘The Question of Constitutional Fidelity: Rawls on the Reason
of Constitutional Courts’, in S. Langvatn et al. (eds.), Public Reason and Courts (Cambridge
University Press 2020).

122I defend that claim in Hickey, supra n. 120, p. 907-908.
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depth in her analysis of his ideas in Responsive Judicial Review. But ‘justice’ seems
to me to be the ‘first virtue’, or the overriding goal, in both cases, and legitimacy is
seen in its shadow.123

Constitutional ‘constructions’ in responsive judicial review

Let us return to the main route then and consider what Dixon’s prescriptions are
for judicial practice? What conclusions does she draw in this respect from this
thinking around legitimacy? Well, she refers throughout her book to the notion of
constitutional ‘implications’, apparently in reference to interpretations/interpo-
lations of a written constitution that do not enjoy strong support in the text or
structure of that constitution, or in a court’s prior case law. And she has the
following to say about when such ‘implications’ might be justified:

A responsive approach suggests that actual judicial legitimacy should be
understood as an amalgam of legal and political sources of legitimacy, or as a
cumulative concept that includes elements of both legal and political legitimacy.
A judicial decision may be legitimate, in this view, if it has a strong basis in formal
legal sources – that is, the text, history, and structure of a constitution, or a court’s
prior case law. Or it may be legitimate because it gives effect to powerful political
commitments, or has some (lesser) degree of both legal and political legitimacy.
A responsive approach to judicial review further suggests a quite particularized
focus for judgments about political legitimacy: it suggests there will be powerful
democratic arguments for courts adopting a range of constitutional implications in
order to protect the minimum core of democracy, and persuasive political reasons
for courts to adopt implications aimed at countering legislative blind spots or
burdens of inertia.124

Dixon later introduces the idea of ‘irreversibility’ in reference to those ‘failures to
protect human dignity [that] may literally be impossible to reverse’.125 (A failure
to provide housing or healthcare to children would presumably count, insofar as
the damage it might tend to cause would often be difficult to reverse? A lack of
access to abortion in cases of rape or incest might also qualify?). She talks about

123I suspect that Kavanagh in particular would object to her being designated a ‘disciple’ of
Rawls’s. It may be that she (and/or Dixon etc.) would quibble with aspects of his particular theory of
justice: that she might doubt that Rawls accounted sufficiently for the experiences of women or
racial minorities, for instance. But I have more in mind the idea that Kavanagh and Dixon, like
Rawls in his earlier work, would see ‘justice’ as ‘the first virtue of social institutions’ (as Rawls puts it
on the opening page of A Theory of Justice). Indeed, Kavanagh is explicit in her agreement on this
point, as I explained in my opening section above.

124Dixon, supra n. 5, p. 98 (emphasis in original).
125Ibid., p. 95.
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‘forms of democratic inertia’ that may be ‘so widespread and systemic that there is
little chance that they will be overcome, and basic citizen needs and demands met,
without judicial intervention’.126 This, she says, will ‘provide additional arguments
for the political legitimacy of implications designed to help counter such failures’.
And that paves the way for the three broad principles she elaborates for ‘governing
the legitimacy of judicial implications under a written constitution’. Dixon spells
them out as follows:

(1) Implications that have limited legal support, and no real political justification, will
be presumptively illegitimate: by definition, the idea of an ‘implication’ suggests a
limited degree of textual support for such a doctrine, and absent any real political
justification, this should be sufficient to encourage a court to exercise restraint.

(2) Implications designed to protect the ‘minimum core’ of democracy will generally
be legitimate, regardless of the degree of existing legal support for such an
implication (or support in the text, history, and structure of a constitution, or a
court’s prior case law). They will draw their legitimacy from political arguments
in favour of courts seeking to respond to an urgent and systemic risk to
constitutional commitments to democracy and democratic responsiveness.

(3) Implications designed to counter blind spots or burdens of inertia may also be
politically legitimate, but only where they enjoy some meaningful degree of legal
support, or are designed to counter serious and irreversible risk to human
dignity, or systemic forms of inertia or state failure.127

Let us dwell for a moment on that second principle. The suggestion appears to be
that judges, when responding to what they see as threats to basic political rights
and freedoms, can ignore legal considerations and be moved by moral/political
considerations alone (‘regardless of the degree of existing legal support’). It would
seem to allow for the judicial creation from thin air of a ‘basic structure doctrine’,
for instance. Dixon approves of the construction of such a doctrine by the
Supreme Court of India in its Kesavananda Bharati judgment. But the critical
point is that she would have approved even if there had not been any foundation
for it in recognised legal sources (i.e. any arguable such foundation). She notes its
having had such an arguable foundation in the wording of Art. 368 of the Indian
Constitution, as well as its having been ‘prefigured’ by an earlier judgment of the
Court.128 But she thinks of that as a kind of bonus, insisting that there would be
no difficulty under a ‘responsive’ approach with judges constructing such a doctrine
in the absence of any such legal foundations. A doctrine of unconstitutional
constitutional amendments, she says, ‘can still be legitimate where it is developed
afresh by a court, without prior doctrinal support – providing it responds to an

126Ibid.
127Ibid., p. 100 (brackets and emphasis in original).
128Ibid., p. 123.
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urgent and systemic threat to democracy in the form of a credible risk of electoral or
institutional monopoly’.129

As for her third principle, it would seem to allow for extensive governing by
judges of the most contested moral questions in contemporary political
societies – and again on political rather than on legal grounds. Dixon elaborates
with reference to various examples including abortion. She approves of those pro-
choice judgments of the US Supreme Court in the late 20th century on the basis
that they ‘helped counter inertia in the recognition of rights of access to abortion
in many states’.130 But she prefers the position adopted in Planned Parenthood v
Casey to that in Roe v Wade. And her preference appears to be rooted not in
anything pertaining to legal material or argument but rather in the apparently
superior judicial reading of the social and political tea leaves.131 That is, it is rooted
in the notion that the particular outcome in Casey – on the evidence of polling
data from the period – was more closely aligned with majority sentiment on
abortion.132 The judges had gone too far too fast in the earlier case: Justice
Blackmun had provided for an insufficiently restricted right of access in the first
trimester when considered in the light of contemporaneous polling data in respect
of early-stage abortion. Whereas in Casey they had narrowed the right so as to allow
for legislative regulation prior to a fetus becoming independently viable – which for
Dixon was in line with the data indicating that a ‘clear majority’ of American voters
believed that abortion should be ‘safe, legal but rare’.133

This ‘reading the room’-style thinking is similarly at play in Dixon’s
recommendations to judges as to how they might stave off concerns around
‘reverse burdens of inertia’ and ‘democratic backlash’. The first idea is illustrated by
the judgment in Roe v Wade: that while it struck down an overly broad
prohibition on abortion it replaced it with a framework that was overly broad in
turn (i.e. Justice Blackmun’s trimester framework prevented state legislatures from
regulating abortion in the first trimester in a manner that not only would have had

129Ibid. In the same vein, she approves of the extra-legal establishment by Australian federal judges
of a principle of freedom of political communication (see p. 115). The High Court of Australia had
been criticised for having done just this in its ACTV ruling, prompting it to revisit the principle in a
later case so as to provide some form of text-based legal-constitutional justification. But for Dixon this
was just a bonus. The decision in ACTV ‘was sufficiently “necessary” for the preservation of a system of
representative and responsible government’ such that ‘additional arguments from the text of the
Constitution were helpful but not essential to justifying the implication identified by the Court’.

130Ibid., p. 102.
131Dixon never uses the ‘tea leaves’ phrase, of course. But she does talk, for instance, of judges

potentially ‘misreading the evolving contours of public opinion’. See ibid., at p. 224.
132Ibid., p. 189.
133Ibid., p. 104.

Beware these Dworkinian Wolves (in ‘Neo-Elyian’ Clothing) 351

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019624000208
Downloaded from https://www.cambridge.org/core. IP address: 18.220.113.87, on 23 Nov 2024 at 21:25:29, subject to the Cambridge Core terms of use,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1574019624000208
https://www.cambridge.org/core


strong majority support but that would also have counted as ‘reasonable’).134 And
Dixon’s proposal is that judges might opt for a ‘weak-strong’ approach in this kind
of scenario: that they might reason narrowly rather than broadly, for instance –
thus ‘leaving open broad scope for legislators to respond to court decisions,
including in ways that express disagreement with aspects of a court’s reasoning or
logic’ (i.e. as per the reasoning in Casey rather than in Roe).135 Or that they may
opt for a declaratory rather than a coercive remedy, or a ‘suspended’ rather than an
immediately operational declaration of invalidity.

As for ‘democratic backlash’, this is where the disagreement with a court
decision might be so ‘widespread and deeply felt’ as to prompt a project of
‘democratic retaliation’ more generally, or ‘an attack on the courts as
institutions’.136 And so here the concern is less about ‘reasonable disagreement’
of the kind we might associate with those dignity-type questions such as abortion
or assisted dying, and more about matters going to that ‘minimum core’ of
democracy (i.e. those threats of electoral or institutional monopoly that we
considered earlier). She again proposes that judges might proceed responsively.
But in this instance they would be responding to these serious threats and so their
approach will be ‘wholly pragmatic rather than principled in nature’.137 Their
motivating goal will be to do as much to uphold democratic-constitutional norms
as possible while at the same time managing to themselves ‘live to fight another
day’.138 And so Dixon recommends a ‘strong-weak’ approach in this kind of
scenario – as she suggests had been adopted in her example of the Colombian
judges in the two Re-Election cases in the early 2000s.139 In the First Re-Election
case the Constitutional Court upheld the validity of President Uribe’s proposed
amendment, thereby allowing him to seek another term in office. (The suggestion
is that the President’s popularity meant that any more robust approach could have
prompted a backlash). But they made sure to lay down certain doctrinal markers
that would tend to counteract any future attempt to extend term limits even
further. And it was to these doctrinal markers that the judges turned some years
later in the Second Re-Election case – thereby blocking President Uribe in his
attempt to repeat the trick.

134Although she does not spell it out in this way, it seems to me that Dixon has something like a
Rawlsian view of ‘reasonableness’ in mind here. See in particular her comments on the idea at p. 191.

135Dixon, supra n. 5, p. 204.
136Ibid., p. 194-195.
137Ibid., p. 217.
138Ibid., quoting R. Dixon and S. Issacharoff, ‘Living to Fight Another Day: Judicial Deferral in

Defence of Democracy’, Wisconsin Law Review (2016) p. 683.
139Ibid., p. 217-219.
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D ?

It should be clear by now that my argument chimes in important respects with
arguments put forward by Jeremy Waldron and Richard Bellamy. Certainly,
I share their view that there has been a tendency to underappreciate the nature
and the extent of the disagreement on justice prevailing in contemporary
democratic societies (i.e. that disagreement goes to the core of the principles of
justice, rather than being concerned merely with the application of those
principles to concrete questions). Or – perhaps more to the point – that there has
been a tendency to miss the logical implication of this disagreement, which is that
we just cannot approach institutional questions using ‘the justice of the outcomes’
as our ‘fundamental criterion’ for assessment.140 Or we cannot do so while
expecting that people in democratic societies might continue over time to accept
the outcomes that emerge, or that they might continue to regard the institutions
as support and respect-worthy (Exhibit A: the US Supreme Court, and its
standing in the eyes of the American public over time).141

But this does not mean that I am with Waldron and Bellamy on everything.
I have already mentioned one subject on which I take a different view. I think they
mischaracterise the work of John Rawls in respect of legitimacy and justice, or
certainly that they fail to give due account to the shifts in Rawls’s thinking on
these questions in his later writings. (And this is no small matter insofar as Rawls
seems to represent the Big Bad Wolf for Waldron and Bellamy: the intellectual
godfather of the ‘legal constitutionalism’ to which they so deeply object). I further
suggest – as Paulo Sandro has too – that they mischaracterise the idea of ‘strong
form’ judicial review, or that they use a particular version of it – the US
version – as a stick to beat the idea in general.142 (This is no small matter either.
The US version is about as difficult a version to defend on legitimacy grounds as it
might be possible to imagine).143 But there is a third quibble that I wish to
underline, which I think maps on to the general argument I am making in this
article. And this is that Waldron and Bellamy speak of judicial review
of legislation as though it were just an alternative forum for the resolution of

140See the paragraph in the main text accompanying n. 20 supra.
141For a depressing but fair analysis, see Waldron, supra n. 31.
142See P. Sandro, The Making of Constitutional Democracy: From Creation to Application of Law

(Hart Publishing 2021) p. 74-75.
143The Constitution upon which it is based is all but impossible to amend, for instance. It is also

very old. Its text is all but irrelevant in much constitutional litigation – particularly that concerning
fundamental rights: see D. Strauss, ‘Foreword: Does the Constitution Mean What It Says?’, 129
Harvard Law Review (2015) p. 1. And the system of judicial appointments all but invites a
politicised judiciary. None of these observations can be made of the Irish version of strong form
judicial review, for instance.
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questions about justice, or as though constitutional courts, when exercising
powers of review of legislation, were engaged in essentially the same enterprise as
that engaged in by legislatures when exercising the legislative power. They speak of
judicial review as if it were an enterprise that was fundamentally political in
nature. (They object to it on that basis, of course. They say that elected legislatures
have stronger democratic credentials than courts have, and that they accordingly
have stronger democratic authority to resolve these essentially political questions).

Now it may that this is a function of their fixation on the US system: that it
would be hard to avoid such a view of the enterprise if it is looked at through that
lens. But my suggestion is that Waldron and Bellamy – and not only them, but
also many of those judge-friendly-but-not-quite-Herculean scholars in the ‘legal
constitutionalist’ camp – are not fundamentally interested in mundane legal
material or doctrinal argument, or in the complex legal mechanics of particular
constitutional systems.144 Or that there is a tendency to give insufficient
consideration to such questions, at least (a function of scholarly pressures for
internationalisation?), and to questions of judicial method and process in
particular. I have already mentioned Herbert Wechsler’s views on these
questions – which I think would these days be thought of as quaint. I cannot
explore them in depth here, of course. But I can say that Wechsler’s work is
distinguished by the sophistication of its analysis around what the text and
structure of a particular constitution might be understood to mean or imply in
this or that context in respect of whether a judge is obliged to intervene or
abstain.145 And his point was that this, though it is often a very difficult question,
is ultimately a question ‘of constitutional interpretation, to be made and judged by
standards that should govern the interpretive process generally’ – and that this ‘is
toto caelo different from a broad discretion to abstain or intervene’ (i.e. it is ‘by the
whole extent of the heavens’ different).146

Indeed, Wechsler insisted above all else – as we have seen – that what
distinguished the judicial process was that it must ‘rest with respect to every step
that is involved in reaching judgment on analysis and reasons quite transcending
the result that is achieved’.147 And what he meant was that it is perfectly valid for
political actors to point to results in justification of their decision-making – they
can point to a decision’s being one that is conducive to the dignity of a particular

144I mean this as a comment in respect of global constitutional scholarship generally, rather than as
one directed against particular scholars as such – although I do think it can be said of the work of
Bellamy and Waldron and indeed Dixon (though, to be fair, these scholars write for global rather
than local audiences). I think my claim here has much in common with the argument made by
Judge O’Donnell in his ‘A Court and the World’ lecture. See O’Donnell, supra n. 99.

145See Wechsler, supra n. 14, and especially his analysis at p. 7-9.
146Ibid., p. 9 (emphasis added).
147Ibid, p. 15.
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group, for instance, or to what a particular constituency of voters might desire, or
indeed to the stability of core elements of their democratic regime. (These
examples are influenced by Dixon’s ideas, of course; they were not spelled out by
Wechsler in quite these terms). Whereas judges can not validly do so, at least not
consistently with the obligations arising from the nature of their function.148

Wechsler of course anticipated dissent on the point ‘from those more numerous
among us who, vouching no philosophy to warranty, frankly or covertly make the
test of virtue in interpretation whether its results in the immediate decision seems
to hinder or advance the interests or the values they support’. But in response he
had this to say:

The [judge or legal critic] who simply lets his judgment turn on the immediate
result may not, however, realise that his position implies that the courts are free to
function as a naked power organ, that it is an empty affirmation to regard them, as
ambivalently he so often does, as courts of law. If he may know he disapproves of a
decision when all he knows is that it has sustained a claim put forward by a labour
union or a taxpayer, an [African-American] or a segregationist, a corporation or a
Communist – he acquiesces in the proposition that a man of different sympathy
but equal information may no less properly conclude that he approves.149

Now I cannot help but imagine what those most immediate subjects of my
criticism might think if they were to read these lines. Aileen Kavanagh would
surely be thinking – exasperatedly, perhaps – that she is fundamentally interested
in doctrinal legal material and in the complex legal mechanics of a particular
constitutional system (indeed, in other work, she goes out of her way to stress this
particular idea);150 that she does give comprehensive attention to questions of
judicial process; indeed, that she sets particular store by the procedural differences
between the branches of government, proposing that we allocate this or that task

148Ibid, p. 15-16. For an argument that I think corresponds with Wechsler’s and indeed mine, see
D. Bello Hutt, ‘Constitutional Interpretation and Institutional Perspectives: A Deliberative
Proposal’, 31 Canadian Journal of Law & Jurisprudence (2018) p. 235 at p. 240-247.

149Wechsler, supra n. 14, p. 12.
150In a review of Stephen Gardbaum’s article on ‘political process theory,’ where Gardbaum, like

Dixon, attempts to ‘go global’ with Ely’s ‘parochial’ ideas, Kavanagh makes the following comment:
‘But the sheer range of phenomena Gardbaum presents, and the vast variability of the contexts in
which they arise, remind us of the complementary value to the discipline of comparative
constitutional law of fine-grained, contextual narratives from particular countries. The typological
trend in recent comparative scholarship gives us a bird’s eye view across varied terrain. But eventually
we need to get out hands dirty in the details, attentive to variation in soil composition and climate.
Most likely, the locals who have been working that soil for generations will have something relevant
and useful to say to the global constitutional scholar.’ See A. Kavanagh, ‘Comparative Political
Process Theory’, 18 International Journal of Constitutional Law (2020) p. 1483 at p. 1488-1489.
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to this or that branch in this very light (i.e. in the light of the suitability of the
particular branch, given its procedural features, to the execution of the particular
task). She would likewise point to her seeing simple dispute-resolution as the primary
function of courts, and to her emphasis on the judicial obligation to operate always
‘within existing legal structures’.151 And she would no doubt object to any suggestion
that she goes in for the kind of ‘ad hoc’ or result-based evaluation that Wechsler
supposed ‘has always been the deepest problem of our constitutionalism’.152

My response would be largely to concede these points, and to acknowledge
that ‘legitimacy’ is an important theme in The Collaborative Constitution. Indeed,
it has always been an important theme for Kavanagh. She is always attuned – as
she herself put it in earlier work – to ‘general institutional considerations about the
way in which legislatures make decisions in comparison to judges, the factors
which influence their decision, and the ways in which individuals can bring their
claims in either forum’153 (i.e. to what I would see as how- rather than
what-oriented considerations, or, as Bellamy might put it, to properties of this or
that institution that might count as ‘legitimating’ rather than ‘epistemic’ in nature).
And she could never be accused of engaging in any crude form of ‘ad hoc’ evaluation
in Wechsler’s sense, or of coming at cases with the result primarily in mind.154

But neither could Dworkin be accused of these things – that villain of
Kavanagh’s piece. And my suggestion is that Kavanagh, much like her villain, is a
‘new Kantian’ in Simmons’s sense: that she tends to conflate legitimacy and
justice, or to ‘narrow the argumentative grounds’ for claims of one and the
other.155 Indeed, at one point she seems almost to state it expressly. Late in her
discussion of Nicklinson in chapter 10 – as it happens it is when she is considering
Dixon’s ideas around legislative burdens of inertia and judges ‘stepping in where
Parliament fears to tread’ – she approves of Lord Sales’s assertion that
‘in legitimacy terms, the courts know that public respect for the law depends
in the long term to a considerable degree on the fairness and defensibility of the
outcomes which law produces’.156 (Which strikes me as a more subtle form of that

151Kavanagh, supra n. 1, p. 209.
152Wechsler, supra n. 14, p. 12.
153Kavanagh, supra n. 17, p. 466.
154This is a charge that in my view can be levelled at a lot of academic lawyers (and ‘scholactivists’,

if I may borrow Tarunabh Khaitan’s phrase: see T. Khaitan, ‘On Scholactivism in Constitutional
Studies: Skeptical Thoughts’, 20 International Journal of Constitutional Law (2022) p 547). But it
could never be levelled at Kavanagh, whose analysis is always sophisticated and informed by
institutional considerations.

155Simmons, supra n. 34, p. 758.
156Kavanagh, supra n. 1, p. 324, quoting P. Sales, ‘Law, Democracy, and the Absent Legislator’, in

E. Fisher et al., The Foundations and Future of Public Law (Oxford University Press 2020) p. 194
(emphasis added).
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results-based approach lamented by Wechsler). And this underlying idea shows its
face in various concrete ways in her scheme. It shows up, for instance, in the
extent of the emphasis placed on that notion of ‘Judge as Nudge’. (I found myself
wondering what Tony Nicklinson was expected to think of the idea that the
judges ‘held fire’ in his case while indicating that the next person in his situation
who happened to bring a challenge might succeed. Isn’t this a court of law?).
It shows up in her reliance on what I have suggested is an idea of restraint-not-
constraint, and in her integration of such extra-legal considerations as ‘whether
“all opposing views were : : : fully represented” in parliamentary debate’.157 And
it shows up – perhaps above all – in her overall conception of the ‘mission’ of the
constitutional judge: as one directed at identifying ‘the fundamentals of political
justice that are prominent and enduring in their constitutional regime’ and at
‘measuring legislation or other governmental acts by those standards’.158

As for Rosalind Dixon, she would surely begin by insisting that her book is
fundamentally concerned with ‘process’, and that ‘legitimacy’ is therefore its
guiding ideal (i.e. where we might more readily associate ‘substance’ with
‘justice’). But I would counter more robustly in this case. First, I would point out
that her process considerations pertain very much to the democratic-political
rather than to the legal-judicial domain (i.e. she is fundamentally concerned with
those ‘democratic malfunctions’, such as when legislators have failed to address
some rights-based problem due to pressures on the legislative timetable, or where
they have failed to perceive certain popular support for a particular right-based
measure). This is not to suggest that it is intolerable that a judge might account for
such considerations, as Justice Blackmun considered polling data in the course of
writing his opinion in Roe, for instance.159 But it seems to me – in Dixon’s case, if
not in Ely’s – to come at an intolerable cost to process considerations of the kind
applicable in the domain of judicial decision-making, specifically – namely
process considerations of the legal-judicial kind (i.e. of the kind elaborated by
Wechsler in particular). Dixon makes no bones about the scope and ambition of
her thesis. It goes considerably beyond Ely’s, offering a normative and general
theory as to how judges on apex courts – all across the constitutional democratic
world – are to approach the process of ‘constructional choice’.160 And right at the
heart of that theory is a licence for judges to identify constitutional ‘implications’
that have no ‘existing legal support’ or support ‘in the text, history, and structure
of a constitution, or a court’s prior caselaw’. Certainly, it is a provisional licence: it

157See supra nn. 92 and 93 and accompanying text.
158See supra n. 82 and accompanying text.
159Dixon, supra n. 5, p. 188.
160Whereas Ely seemed to offer his account in a more modest way, as a largely descriptive account

of one particular constitutional court in one particular period (i.e. the US Supreme Court in the
mid-to-late 20th century).
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can only be used where the judge is satisfied that the ‘minimum core’ of
democracy is at stake. But that is a contestable question in itself. And in any case it
is accompanied by another licence, this one enabling judges to identify
implications that have ‘some meaningful degree’ of legal support – just ‘some’ – or
that are designed to counter ‘a serious and irreversible risk to human dignity’,
which licence can be drawn upon in the more routine cases of ‘blind spots’ and
‘burdens of inertia’.161

In the end, Dixon’s theory seems to me to be driven by that American fixation
on the ‘counter-majoritarian difficulty’ (or, to put it in contemporary terms, on
that fixation with the work of Jeremy Waldron). It is as though the only possible
route to justifying judicial review could be through its somehow protecting
‘democracy’, or through its securing of particular ‘democratic’ ends (i.e. bringing
them about, by hook or by crook). But – as a prominent scholar has pointed
out – the ‘key problem with “the counter-majoritarian difficulty” is that it narrows
“the legitimacy register” to electoral credentials alone’.162 And my suggestion is
that we constitutional theorists might look to process considerations of the
legal-judicial kind in order to find the legitimating properties of judicial review.
Whereas Waldron and Bellamy – and Dixon, among several others on that side of
the aisle – seem to me to underappreciate such considerations. Indeed, Dixon’s
theory seems almost to suppose that the most basic skill of the constitutional
judge is to read the democratic tea leaves, or that the most basic function of
the constitutional court is to make the representative process more representative

161There is another arguable critique here, which is that Dixon helps herself to both ‘thin’ and
‘thick’ conceptions of democracy in elaborating her theory of judicial review – which strikes me as a
case of having your cake and eating it. Roberto Gargarella advances something like this criticism in
his review of Dixon’s book, insisting at one point that her approach to constitutionalism ‘cannot be
simultaneously be derived from one conception of democracy and a different one, regardless of what
she claims about it’. See R. Gargarella, ‘Responsive Judicial Review and Democracy: Examining
Rosalind Dixon’s Theory of Judicial Review’, International Journal of Constitutional Law
(forthcoming). I also wonder, incidentally, if Dixon’s ‘thin’ theory of democracy is actually as
‘thin’ as she herself makes out. Space precludes me from pursuing these points.

162That theorist, ironically, is Aileen Kavanagh. See Kavanagh, supra n. 1, p. 49. And I venture that
Kavanagh might actually be sympathetic to aspects of my argument in respect of Dixon’s thesis here.
I say this in the light of what she has said in her review of Stephen Gardbaum’s neo-Elyian account of
‘political process theory’ – which chimes in good part with Dixon’s thesis. Kavanagh says: ‘The list of
political malfunctions Gardbaum outlines is breathtaking in scope. If judges are expected to
solve – or at least to contribute to solving – such problems, this entails an ambitious role for the
courts which would take them well out of their constitutional comfort zones. Apex courts around
the world may be skilled in tasks such as statutory interpretation : : : or the development of judge-
made doctrine. They may have high levels of expertise in the detailed, doctrinal workings of the legal
system. But they have a shallower history and more dubious skillset when it comes to evaluating,
diagnosing, and then fixing flaws in the democratic process’: see A. Kavanagh, ‘Comparative Political
Process Theory’, 18 International Journal of Constitutional Law (2020) p. 1483 at p. 1485.
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(or indeed to step in to represent the people when the representative institutions
fall short). Yes, she takes that ‘sometimes’ view of courts – that judges might often
opt for restraint. But the gist of the argument is that that is largely a strategic call.
That judges should fix democracy, or counteract blind spots, whenever they have
sufficient political capital and can make it stick.

My suggestion, ultimately, is that Dixon’s constitutional judge might actually
be more Herculean than Hercules himself. (Hercules J was constrained by the
‘criterion of fit’, after all). And that Dixon’s approach – if adopted by judges
worldwide in the manner she recommends – may have the effect of jeopardising
the standing of constitutional courts in general over the longer haul. That Dixon’s
‘roadmap’ would lead to a culture in which cases came to be determined more and
more on the basis of political considerations – and on what might be thought the
right democratic destinations. Is this outcome required in order to ‘keep open the
channels of political change’? Does that one guard against ‘irreversible risks to
human dignity’? Might the one over there be closer to ‘national majority opinion’?
And that constitutional courts would come over time to be seen as – and indeed to
be – something other than courts of law.
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