and international agreements, and normalizing relations
with adversaries, Trump’s approach to foreign policy was
among the most disruptive aspects of his presidency.
Schier argues that early evidence from the Biden admin-
istration demonstrates an effort to restore normalcy in
foreign policy, which has been met with a cool reception
based on the threat of electoral results leading to further
disruption. The potential is there for a lasting disruption of
foreign policy due to its dependence on electoral results.

In summary, this book includes variegated perspectives
from qualified scholars who break Trump’s disruptive
presidency and its consequences into manageable pieces.
Itis accessible to students and would make a strong addition
to courses on the presidency generally or on Trump’s
presidency, in particular. It is also a strong addition to the
shelves of scholars of American politics, as we continue to
evaluate this unorthodox presidency. As this book shows,
many of Trump’s accomplishments came through executive
actions, which can be undone over time with future exec-
utive action. However, Trump’s presidency produced suc-
cesses for his fellow partisans. His tax cuts have not been
fully scaled back, and his judicial appointments have the
potential to reshape the federal judiciary for decades. As
such, this book contributes invaluable insights regarding
Trump’s political disruption and lack thereof. The extent to
which Trump accelerated dangerous processes, including
the polarization of parties in Congtess and the electorate
based on culture wars, is expertly detailed in this book and
makes a tremendous yet troubling contribution to the field
of American politics.

Constructing Basic Liberties: A Defense of Substantive
Due Process. By James E. Fleming. Chicago: University of Chicago
Press, 2022. 280p. $95.00 cloth, $30.00 paper.
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As James Fleming notes in Constructing Basic Liberties: A
Defense of Substantive Due Process, “Our system is not a
majoritarian representative democracy but a constitutional
democracy in which basic liberties related to personal self-
government prevent majorities from dictating how people
make certain important decisions fundamentally affecting
their destiny, identity, or way of life” (p. 128). The US
Constitution creates not a democracy but a liberal democ-
racy: majorities rule—but not over everything. The fun-
damental question this distinction raises, of course, is
where and how we properly draw that line, for the rights
of individuals and the powers of government turn on
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often-implicit theoretical considerations as to how we
are to read and interpret the Constitution and the laws
that follow from it.

Both Fleming’s book and James Staab’s Limits of
Constraint: The Originalist Jurisprudence of Hugo Black,
Antonin Scalia, and Clarence Thomas are works of consti-
tutional theory that fall into the camp of those critical of the
originalist theory of constitutional interpretation, but they
take differing approaches. Drawing on the distinction that
Herbert Croly (who does not appear in the index) made in
The Promise of American Life (1909) between the Hamil-
tonian and Jeffersonian traditions in American political
thought, Staab argues that Justice Hugo Black should be
categorized as Jeffersonian, Justice Antonin Scalia should be
seen as Hamiltonian, and Justice Clarence Thomas is “an
interesting blend of libertarianism and natural law”
(p. 128). This is a densely packed 453-page book, 145 pages
of which are endnotes, bibliography, and indexes.

Staab provides sketches of various doctrinal positions
taken by Justices Black, Scalia, and Thomas, but the main
problem is that these are sketches rather than extended
accounts: they offer more breadth than depth. These
sketches are interesting, but the reader easily loses sight
of the author’s overarching argument, which is that Black,
Scalia, and Thomas all are or claim to be originalists but
nevertheless often end up with conflicting doctrinal posi-
tions. In other words, originalism obviously does not
function as a consistent interpretive constraint. Making
that case requires something more than pointing out those
conflicting positions and, in effect, saying, “See?” Readers
may be left wondering what this material tells us about US
constitutional interpretation in general.

In Staab’s account of Scalia’s opinions and views of
individual rights, for example, one struggles to find any
mention, let alone explanation, of why these opinions and
views are Hamiltonian or even originalist. We get sketches
of doctrinal differences but little help in connecting them
to the originalism question and to the broader question of
constraint that seems to frame the book. Staab argues at
the outset that all three justices are originalists, but he does
not really connect that claim in any depth to the doctrinal
differences he sketches among them. One can accept his
claim that “if these three devout originalists reached
contrary results in numerous areas of constitutional law
(and sometimes quite dramatically so), then originalism’s
‘restraint’ value does not hold up in practice” (p. 3), but I
would have liked to know more about how originalists
themselves try to explain why originalist judges often reach
conflicting doctrinal positions. Staab does not explore this.
Reviewers cannot fairly criticize an author for not writing
the book they might have preferred, but they can fairly
criticize an author for not writing the book the author says
he or she has written. What book did Staab want to
write—one simply comparing the views of Black, Scalia,
and Thomas across various doctrinal areas, which I suggest
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is what he did write, or the one he hints at—the Hamil-
ton—Jefferson contrast, its relation to originalism, and the
broader question of whether originalism is truly constrain-
ing?

At the end, Staab writes, “This book has examined
originalism in operation rather than as a theoretical
proposition” (p. 290). Paying attention to the latter would
have helped clarify and focus the attention to originalism
in operation. I am sympathetic to the case Staab wants to
make, but in my view the book has not delivered fully on
its promise. He has an impressive knowledge of the various
doctrinal areas and differences, but this knowledge seems
to get in the way of his broader analytical interests here:
doctrinal positions and differences, differences in doctrinal
positions as grounded in a Hamilton—Jefferson contrast,
and the relation between the Hamilton—Jefferson contrast
and originalism. Although Staab asserts his goal of making
abroader argument about originalism, in my view this goal
is overshadowed by his account of the comparisons and
contrasts in doctrinal views among the three justices. Yet,
despite these shortcomings, Staab’s analysis of Black,
Scalia, and Thomas helpfully draws important distinctions
in the reasoning of justices who often reach the same
conclusions via differing intellectual paths.

Coming from his extensive writings on constitutional
theory in general and on the Dworkinian idea of a moral
reading of the US Constitution in particular, James Flem-
ing focuses in Constructing Basic Liberties on the more
specific question of the legitimacy of and justification for
the concept of unenumerated rights. The general aim of
this book is to defend the practice of substantive due
process “by showing that the practice of constructing basic
liberties that are essential for personal self-government in
building out our commitment to ordered liberty is not
illegitimate. Rather, it is integral to our constitutional
democracy” (p. 3). Specifically, Fleming writes, “I defend
the protection of ‘unenumerated’ substantive fundamental
rights or basic liberties. I focus on substantive due process,
but briefly mention the fundamental rights or interests
strand of Equal Protection doctrine” (p. 20). He helpfully
organizes his account into four parts: “Part I: Our Practice
of Substantive Due Process,” “Part II: Substantive Due
Process Does Not ‘Effectively Decree the End of All
Morals Legislation,” “Part III: Substantive Due Process
Does Not Enact a Utopian Economic or Moral Theory,”
and “Part IV: Conflicts between Liberty and Equality.”
His approach, in brief, is to justify the practice of finding
unenumerated moral rights in the Due Process Clause of
the Fourteenth Amendment without accepting the Loch-
ner notion of unenumerated economic rights.

At the risk of oversimplification, I suggest that the logic
of the second sentence of the Fourteenth Amendment’s
first section means that American citizens have certain
fundamental rights guaranteed by the federal Constitution
as a floor for whatever rights state constitutions may grant
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(Privileges or Immunities [P&I] Clause), that citizens
cannot be deprived of these rights without due process
of law (Due Process Clause), and that all citizens have the
same rights equally (Equal Protection Clause). This for-
mulation, of course, does not tell us precisely what those
fundamental rights are or how we determine what they are,
but it does assert the principle that we have certain
fundamental rights as part of national citizenship, below
which the states may not go; the contrast between Roe
v. Wade (1973) and Dobbs v. Jackson Women’s Health
Organization (2022) illustrates this idea.

As perhaps the least disruptive doctrinal approach,
however, Fleming is willing to live with the long-standing
dismissal of the P&I Clause and work with the second
option here: “Thus, to interpret the Fourteenth Amend-
ment to secure basic liberties, the Court had to (1) overrule
much of Slaughter-House (and resurrect the Privileges or
Immunities Clause), (2) find another clause to bear the
burden, or (3) look beyond the constitutional document
for justification (for example, to read it to incorporate
natural and inalienable rights)” (20). That clause, of
course, is the Due Process Clause understood in substan-
tive rather than merely procedural terms.

Fleming wants to defend substantive due process by
establishing a middle position between grounding fun-
damental rights in particular historical practices and
grounding rights in abstract moral theory, arguing that
the Constitution itself must be understood to encompass
a principled, concrete moral theory: it “embodies a
morality of its own and ... explicating and applying that
morality is the function of constitutional interpretation”
(p. 10). His desired middle position, then, is applying
the idea of an aspirational moral scheme of ordered
liberty implicit in the Constitution, as opposed to either
importing abstract moral theory into it or viewing
constitutional interpretation as a search for “a code of
concrete historical rules whose meaning is to be deter-
mined by historical research to discover relatively spe-
cific original meanings of the framers and ratifiers”
(pp. 150-51).

Put most completely, then, Fleming’s view is that “the
principles that comprise a moral reading are implicit in
and grow out of the practice of constitutional interpre-
tation: We elaborate or construct the principles as we go
along. We do not import them from external authority.
Nor do we derive them from ready-made abstract
theories” (p. 163). He associates this aspirational view
with the Court’s analytical approach in Casey v. Planned
Parenthood (1992) and identifies the idea of rights deriv-
ative only from past historical practices with the Court’s
analytical approach in Washington v. Glucksberg (1997),
asking whether the former or latter framework “better fits
and justifies the cases protecting the rights” articulated
under substantive due process. In other words, the
former framework views the Constitution as a principled
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unity that may involve implications unseen at the time
but that we now see, whereas the latter framework views
the Constitution simply as a random collection of powers
and rights—a grab-bag—that have no internal coherence
or interconnection. Fleming advances the important
claim that the interpretive conflict is not reducible to
morality—philosophy—versus history, as originalists
portray it, but rather that the two approaches are a
conflict between competing moralities and not between
morality (moral reading) and “raw” historical fact: “So, it
all comes down to a battle between competing moralities,
not one between those who are for morality and those
who would end it” (p. 123).

Thus, Fleming’s book is, for scholars, a theoretically
rich and provocative account of constitutional interpreta-
tion and, for students, one around which an interesting
and theoretically informed course on fundamental rights
could be built. I heartily recommend it.
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In Contesting the Last Frontier, Pei-te Lien and Nicole
Filler conduct a nuanced investigation to understand the
representation of Asian Americans, the fastest-growing
immigrant group in the US, in elected office at the local,
state, and national levels. This book is a foundational
contribution to the literature on Asian American (also
described as Asian Pacific American, or APA, in the book)
representation in an era of rapid population growth and
increasing diversity within the community. Using a
mixed-methods approach that draws on an original longi-
tudinal dataset of APA office holders and detailed qualita-
tive case studies, the authors explore the contours of Asian
American political representation, paying close attention
to variation across gender, national origin, and genera-
tional subgroups.

Lien and Filler argue that public discourse surrounding
APA underrepresentation in political office obscures a rich
history of representation at the local level, especially by
women and immigrants. In turn, the authors evaluate APA
representation across levels of government using a four-
stage model of political incorporation: beginning with
descriptive representation (or the presence of APA office
holders), which becomes sustainable when they retain
seats, proportional when representation in elected office
reaches parity with population numbers, and substantive
when Asian Americans impact policy (p. 21). The first half
of the book documents the stories of diverse, pioneering
APA elected officials and provides a descriptive overview of
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APA representation at the local, state, and national levels.
The second half explores the role of political parties in
candidate recruitment and the extent to which APA
elected officials represent the substantive interests of Asian
American constituents. This review focuses on four major
contributions of the book, which is an invaluable resource
to scholars of Asian American politics, students, practi-
tioners, and members of the educated public interested in
political representation within this diverse panethnic
community.

Most centrally, this book contributes an intersectional
perspective to the growing literature on Asian American
representation in political office by documenting the
contours of representation in a way that centers variation,
similarly to some existing work (e.g., Carol Hardy-Fanta
etal., Contested Transformation: Race, Gender, and Political
Leadership in 215t Century America, 2016; Christian Dyogi
Phillips, Nowbhere to Run: Race, Gender, and Immigration
in American Elections, 2021). Drawing on a comprehen-
sive dataset of APA elected officials that spans decades,
regions, and levels of government, Lien and Filler trace
complex patterns of APA descriptive representation and
assess whether it is proportional and sustainable.

Although the number of APA elected officials is growing
steadily and diversifying at subnational levels, there is
variation in whether Asian American subgroups achieve
proportional and sustainable representation across time
and place (p. 108). Focusing on APA representation on
California city councils, the authors reevaluate theories of
coethnic representation, which find mixed support in
research on Asian Americans (e.g., James Lai et al., “Asian
Pacific-American Campaigns, Elections, and Elected
Officials,” Political Science and Politics 34, 2001; David
Lublin and Matthew Wright, “Diversity Matters: The
Election of Asian Americans to US State and Federal
Legislatures,” American Political Science Review, 2023).
Lien and Filler find an increasingly strong relationship
between Asian population size and their share of city
council seats over time, particularly in small and
medium-sized cities (p. 99). This points to the political
incorporation of Asian Americans in certain municipalities
and suggests the need for future research focused on local-
level dynamics of APA representation.

The book also offers a fresh perspective on the role of
political parties in APA candidate recruitment. In line with
prior work on the limited role of parties in mobilizing
immigrant voters (e.g., Zoltan Hajnal and Taeku Lee, Why
Americans Don’t Join the Party: Race, Immigration, and the
Failure (of Political Parties) to Engage the Electorate, 2011),
Lien and Filler find that the major parties historically did
little to recruit or support Asian American candidates.
However, the authors note that this might be a “blessing
in disguise,” since many local-level elected positions are
nonpartisan and APA candidates instead gain political
experience through community organizing (p. 113). This


https://doi.org/10.1017/S1537592723002396
https://orcid.org/0000-0002-1927-3768
mailto:traychaudhuri@uh.edu
https://doi.org/10.1017/S1537592723002268

