87

On the Struggle for Judicial Supremacy

Jack Knight Lee Epstein

Given that democratization is an ongoing, dynamic process, what explains
the emergence and maintenance of some types of political institutions and the
decline of others? The answer, we argue, lies not in the intentional design of
long-run constitutional principles but rather in the short-run strategic choices
of political actors. While many would agree with this vision as applied to legisla-
tive or executive institutions, we claim that it is equally applicable to courts.
After laying out our argument—a theory of institutional emergence and main-
tenance—in some detail, we test it by applying game theory to a critical mo-
ment in American history: the defining sequence of events for American presi-
dential-court relations that played out between President Thomas Jefferson and
Chief Justice John Marshall in the early 1800s. Our analysis allows us to assess
factors fundamental to most explanations of the Jefferson-Marshall conflict: the
political and institutional preferences of the actors (especially Jefferson’s pref-
erences over judicial review) and the larger political environment in which the
conflict took place. It also provides important insights into how we might study
other interinstitutional interactions, be they of historical moment or of future
concern.

n the fall of 1993, when Boris Yeltsin found himself at odds
with his nation’s Constitutional Court, he took dramatic steps to
rectify the matter. Yeltsin’s situation, of course, was one with
which many former presidents of the United States—including
Thomas Jefferson, Abraham Lincoln, and Richard Nixon—
would have sympathized. They too faced Courts occasionally hos-
tile to their political interests; and they too pursued strategies
designed to change the institution that is the U.S. Supreme
Court. Unlike Yeltsin, though, American presidents were largely
unsuccessful in their attempts to alter dramatically (or, as in Yelt-
sin’s case, suspend) the Supreme Court.
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Why did Yeltsin succeed and U.S. presidents fail on this
score? To some observers the answer is straightforward enough:
The U.S. Constitution, implicitly and explicitly, precludes the
possibility. But this response is too simple. Would any commenta-
tor argue that Yeltsin will never again suspend his country’s Con-
stitutional Court just because the new constitution forbids it?
Such an assertion would be foolhardy at best. Even more to the
point, there have been several periods in American political his-
tory in which battles for judicial supremacy—battles that pitted
the Court against presidents and Congresses—were the stuff of
high drama, with the outcomes unknown. In The Struggle for Judi-
cial Supremacy, Justice Robert Jackson (1941) makes this point
about the constitutional crisis that ensued between President
Franklin Roosevelt and the Supreme Court, where the future of
that legal institution was far more in doubt than we may remem-
ber (see also Caldeira 1987). In a moment, we discuss what was
perhaps an even greater battle: the struggle between President
Thomas Jefferson and Chief Justice John Marshall—a struggle
that quite realistically could have resulted in the impeachment of
an entire Supreme Court or, at the very least, in a considerably
weakened and deflated institution, with a murky future.

This is all a rather long way of saying that the American Con-
stitution, or its adaptation by other nations, does not necessarily
mean that the work is over. The ratification of a constitution
marks only the beginning of a long process by which political
institutions take shape; the real work begins after political actors
agree on appropriate governing charters. This is one of the many
lessons we learn from the struggles in Russia and throughout
Eastern Europe. And it is the lesson of the United States’s polit-
ical history. Indeed, if the American experience indicates any-
thing, it is that the construction of our political institutions has
occurred through defining sequences of events, events either un-
anticipated by the framers or unspecified in the document itself.

This brings us to the core concern of this article: Given that
democratization is an ongoing, dynamic process, what explains
the emergence and maintenance of some types of democratic
political institutions and the decline of others? This kind of ques-
tion is at the heart of sociolegal research (Caldeira & Gibson
1995; O’Donnell & Schmitter 1986; Przeworski 1991). And its an-
swer, we argue, lies not primarily in the intentional design of
long-run constitutional principles but rather in the shortrun
strategic choices of political actors. While many would agree with
this vision as applied to legislative or executive institutions, we
argue that it is equally applicable to courts.

In what follows we lay out our argument—a theory of institu-
tional emergence and maintenance—in more detail. We then
test it by applying game theory to a critical moment in American
history: the defining sequence of events for American presiden-
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tial-court relations that played out between President Thomas
Jefferson and Chief Justice John Marshall in the early 1800s and
that led to the enunciation (in Marbury v. Madison 1803) of the
Supreme Court’s primary weapon in that relationship, the power
(or “norm”) of judicial review. Our analysis allows us to assess
factors fundamental to most explanations of the Jefferson-Mar-
shall conflict: the political and institutional preferences of the
actors (especially Jefferson’s preferences over judicial review)
and the larger political environment in which the conflict took
place. In other words, we know what happened (as summarized
later in the article); the key question is why it happened. The
answer, we argue, provides important insights into how we might
study other interinstitutional interactions, be they of historical
moment or of future concern.

Why Jefferson and Marshall?

To some readers, our emphasis on the early 1800s may seem
curious or, worse yet, unnecessary because there is no shortage of
historical, political, and legal treatments of this era. One might
even go so far as to argue that this is the most thoroughly ex-
amined period of court-presidential relations. So why study this
period? First, and foremost, the bulk of scholarly literature treats
the events leading up to Marbury v. Madisorn as idiopathic, as
unique phenomena. We take a somewhat different tack. While
the battle between Jefferson and Marshall is unique in its impor-
tance in American political history, it is, after all, just that: a con-
flict between two strategic actors who had divergent political and
institutional preferences; a conflict similar to various political in-
teractions between actors with competing interests, be those ac-
tors the president of Russia and the high Court, a member of
U.S. Congress and the chief executive, and so forth. By framing
the dispute between Jefferson and Marshall this way, we can in-
voke game-theoretic models to study their decisionmaking pro-
cess and to reach some general conclusions about how short-run
strategic decisions shape political institutions.

Second, while we do not treat the actions surrounding Mar-
bury as unique, we do submit that—among “defining moments”
of the development of the Court and of its relations with other
institutions—this moment was the first and, perhaps, most im-
portant in the sequence. To be sure, some miniature version of
Marbury has played out in many other periods (such as the battle
between Roosevelt and the Court). However, scholars agree that
the Jefferson-Marshall dispute set the tone for these subsequent
interactions (see, e.g., McCloskey 1960). In particular, and this is
a point to which we return, it initiated the process which resulted
in the establishment of the norm of (or as Justice Robert Jackson
put it, the doctrine of) judicial supremacy. During this period,
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there was a distinct possibility that Jefferson could have taken
steps approximating Yeltsin’s: disarm the Supreme Court—not
by proclamation but through impeachment and replacement.
Jefferson quite clearly viewed this as a viable option. Had he cho-
sen it and succeeded, he might have changed the course of all
future executive;judicial interactions, not to mention the very na-
ture of the Court itself (see Rehnquist 1992).

Third, we explore conventional wisdom about the Marbury
decision. As it is taught in American government, judicial poli-
tics, and constitutional law courses and as it is treated in scholarly
accounts and textbooks, Chief Justice Marshall emerges the
victor. Yet, scholars posit a range of reasons for Marshall’s “huge
success”;! they also disagree over why Marshall (and Jefferson)
took the strategic paths they did. Our use of a game-theoretic
framework permits us to disentangle competing claims and ex-
planations in a highly systematic way.

A Theory of Institutional Emergence and Maintenance

These are some of the reasons we choose to focus our study
of political and institutional development on the early 1800s.
Before we describe the events of that period in some detail,
though, we think it very important to flesh out our argument
concerning the development and maintenance of political insti-
tutions. For, while we use the Jefferson-Marshall struggle as our
empirical reference point, our theory of institutionalization is ap-
plicable to many other interinstitutional interactions—past, pres-
ent, and future.

On our account, political institutions are a byproduct of stra-
tegic conflict over substantive political outcomes. By this we
mean that political actors produce political institutions in the
process of seeking advantage in the conflict over substantive
political benefits. In some circumstances, they will create political
institutions consciously; in others, the political rules will emerge
as unintended consequences of the pursuit of strategic advan-
tage. In either case, the main focus of the actors is on the sub-
stantive outcome; the development of political institutions is
merely a means to that substantive end.

Accordingly, we view institutional development as a contest
among actors to establish rules which structure political competi-
tion to those outcomes most favorable for them. If judicial
supremacy (in terms of judicial review) had been explicitly estab-

1 For example, the great legal scholar Corwin (1911:292) writes: “Regarded merely
as a judicial decision, the decision of Marbury v. Madison must be considered as most
extraordinary, but regarded as a political pamphlet designed to irritate an enemy to the
very limit of endurance, it must be considered a huge success.” The well-known historian
Urofsky (1988:183), though, suggests: “The solution [Marshall] chose has properly been
termed a tour de force, in that he managed to establish the power of the Court as the
ultimate arbiter of the Constitution . . .”
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lished by formal provision in the 1787 Constitutional Conven-
tion, then we would seek to explain it—as we would the creation
of any formal political institution—as a conscious bargaining
process. But judicial supremacy in the United States is not a for-
mal provision established by intentional design. It is rather an
informal norm, like many political institutions, that achieves its
force to structure constitutional politics primarily through the
willingness of political actors to continue to submit to its pro-
scriptions. But how do such norms emerge? More specifically,
how might we explain the initial introduction of the norm of ju-
dicial supremacy?

To address these questions, we turn to Knight’s (1992) theory
of the emergence of informal political institutions, which high-
lights the role of bargaining power. Under this theory, bargain-
ing demands become claims about commitments to particular
forms of behavior. For example, an initial assertion of judicial
review can be seen as a commitment to a particular approach to
resolving questions of the constitutionality of statutes. The gen-
eral explanatory question, then, is this: What will cause a political
actor to accept the commitment of another actor to a particular
course of action and, thus, to a particular political outcome? The
answer to this question, on our account of institutional emer-
gence, lies in the asymmetries of bargaining power that exist in
political competition. Successful commitments are the product
of political competition in which the resulting norms are those
which satisfy the political preferences of those actors with a bar-
gaining advantage.

Translating this argument into the context of our study leads
to this question: What caused certain political actors (the presi-
dent and Congress) initially to accept the commitment of the
Supreme Court to the practice of judicial review? And we can
derive the answer, as our framework suggests, from an analysis of
the following factors: the political and institutional preferences
of the relevant political actors, the strategic structure of the polit-
ical interaction in which the constitutional dispute arose, and—
in order to assess the relative bargaining power of the actors—
the political context in which the controversy took shape.2

2 We stress that a complete explanation of the emergence of political norms should
include an explanation of (1) how a possible norm was initially introduced and (2) how
that norm came to be identified and accepted by the political community as a whole.
Thus, invoking this framework to answer the question of how the norm of judicial review
was initially established will produce only a partial explanation of how judicial supremacy
was institutionalized. It will not be a complete explanation because informal norms do
not become established in a single political interaction. To put it another way, a complete
account of the emergence of the norm of judicial supremacy requires an explanation of
why the informal rule of judicial review, initially asserted in the early 19th century; contin-
ued to garner the respect and compliance of future generations of political actors.
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Courts as Strategic Actors

Our account of institutional emergence and maintenance is
one with which many students of legislative and executive politics
would readily agree (see, e.g., Weingast & Marshall 1988). But is
it applicable to courts, particularly to the U.S. Supreme Court
whose members are unelected and, thus, appear unconstrained
by the political environment? We argue that it is, for if justices
wish to see their policy preferences etched into law—the primary
goal scholars ascribe to members of the Supreme Court (see,
e.g., Baum 1994) —then they must make calculations about their
political clout relative to that of the other institutions. To put it
simply, we assume that jurists are strategic actors.

This assumption is not new or radical; indeed, it finds its
grounding in the works of C. Herman Pritchett (1961) and Wal-
ter J. Murphy (1962, 1964), two leading scholars of judicial poli-
tics. And more contemporary studies of interinstitutional deci-
sionmaking—ones that incorporate the courts—have adopted it
as well. By conceptualizing policymaking as a sequential game
and by invoking spatial models of voting,? this new wave of re-
search demonstrates formally and verifies empirically the strate-
gic nature of institutional decisionmaking (see, e.g., Epstein &
Walker 1995; Eskridge 1991a, 1991b, 1994; Farber & Frickey
1991; Ferejohn & Weingast 1992a, 1992b; Rodriguez 1994;
Spiller & Gely 1992; Zorn 1995). Even U.S. Supreme Court jus-
tices, these games show beyond any reasonable doubt, may make
sophisticated choices fearing that—if they act sincerely—the
other actors will significantly alter their decisions, take away their
jurisdiction, and otherwise impair their ability to function effec-
tively. To put it another way, if justices are truly single-minded
seekers of legal policy, then they must act strategically.

Jefferson versus Marshall: A Chronology of Key Events

With this argument in mind, we now turn to the key concern
of this article, interinstitutional decisionmaking as played out be-
tween a president, Thomas Jefferson, and a Chief Justice, John
Marshall. The games we develop to explain the actors’ behavior
are structured around the key historical events unfolding during
the early 1800s.

3 The moves (as well as the alternatives at each move and even the players) in this
game can vary but quite typically policy is assumed to emerge in the following way (e.g.,
Eskridge 1991a, 1991b): The Court interprets a congressional statute; congressional gate-
keepers (e.g., majority party leaders, key committee chairs) then decide whether they
want to override the Court’s decision; if they do, Congress determines what steps to take;
and if it acts, the president decides whether to veto the legislation. Finally, should the
president veto the law, Congress chooses whether to override the president’s veto. All of
this action typically takes place over a one-dimensional policy space. So the moves in the
sequential game amount to choosing policy (i.e., picking or moving a point) on the line
(see Cameron 1994).
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Table 1 briefly lays out the chronology of those events. But
the story itself requires some elaboration.# The saga began with
the 1800 election, a watershed as the Federalist party lost control
of the executive and the legislature. To retain some presence in
government, the Federalists sought to pack the judiciary: Presi-
dent Adams appointed his Secretary of State, John Marshall, as
Chief Justice; Congress passed the 1801 Judiciary Act, which re-
structured the court system by creating independent circuit
courts (justices no longer would ride circuit),’ along with other
legislation, which provided the lame-duck Senate and president
with many new positions to fill. And so they did (or, at least, they
thought they did), with the “midnight” appointments—judicial
commissions filled in the waning days of the Adams administra-
tion.

Enter the Jefferson administration. Although Jefferson’s pref-
erences about judicial supremacy remain ambiguous, it is clear
that he and his party viewed the Federalists’ attempts to pack the
Jjudiciary with disdain. To Jefferson and his colleagues, they were
“iniquitous party measures designed by the defeated Federalists
to entrench themselves and their discredited political doctrines
in the judiciary—a measure ‘as good to the party as an election’ ”
(Haskins & Johnson 1981:127; see also Warren 1926:189). The
Jeffersonians (and especially the new president) also had noth-
ing but contempt for the new Chief Justice, who they viewed as a
“subtly calculating enemy of the people” (Brown 1966:185), a
man “of strong political ambitions, capable of bending others to
his will, determined to mobilize the power of the court by crafti-
ness, by sophisticating the law to his own prepossessions, and by
making its opinion those of a conclave which he would domi-
nate” (Boyd 1971:158).6

It is not wholly surprising, thus, to find the Republicans plot-
ting to undermine the Federalist judiciary even before Jefferson
took office. Some partisans argued for wholesale impeachments
of Federalist judges and justices (Beveridge 1919:20; Stites
1981:82), though Jefferson’s views on the impeachment strategy,
at least initially, were ambiguous at best and contradictory at

4 Even though this story may be familiar to sociolegal scholars (see Clinton 1994 for
a brief review), we retell it because accounts often leave out events they do not deem
critical. For example, many studies of Marbury v. Madison (1803) fail to discuss Stuart v.
Laird (1803) (for an outstanding and recent exception, see Alfange 1994), in which Chief
Justice Marshall (on circuit) upheld the Repeal Act—a decision the full Court later af-
firmed.

5 The 1789 Judiciary Act required the justices to perform circuit duty. This involved
traveling long distances by horseback or carriage—which they loathed—to hear appeals
(along with district court judges) from trial courts (see O’Brien 1990:135-38).

6 For his part, Marshall lost no love on the Republicans and Jefferson, in particular.
He refused a request by Alexander Hamilton to support Jefferson over Aaron Burr in the
1800 election, writing that because Jefferson would “sap the fundamental principles of
the government,” he could not “bring [himself] to aid Mr. Jefferson” (Dewey 1970:41-42).
To put it succinctly, Marshall and Jefferson “despised each other” (ibid., p- 29).
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Table 1. Chronology of Key Events

Date

Event

3 December 1800
20 January 1801

11 February 1801

13 February 1801
17 February 1801

27 February 1801
3 March 1801
March 1801

7 December 1801
18 December 1801

8 January 1802
31 March 1802
29 April 1802

2 December 1802

February 1803
9-12 February 1803

24 February 1803
2 March 1803

2 March 1803

2 May 1803

4 January 1804
5 January 1804
12 March 1804
12 March 1804
February 1805
1 March 1805

Presidential election of 1800

Adams (a Federalist) nominates Secretary of State Marshall for
Chief Justice

Tie in election between two Democratic-Republican candidates,
Burr and Jefferson

Adams signs Judiciary Act of 1801

House chooses Jefferson as president; Federalists lose control of
Congress and Executive

Federalist Congress passes an Act concerning the District of
Columbia

Adams makes “midnight appointments” to ensure a Federalist
presence in the courts

Jefferson inaugurated president; refuses to deliver five
commissions of some Adams’ appointees

New Congress meets

Marbury asks Court to hear his case; Court agrees (Marbury v.
Madison)

Jefferson asks Congress to repeal the 1801 Judiciary Act
Congress passes the Repeal Act, negating the 1801 Judiciary Act
Congress passes the Amendatory Act

Marshall—on circuit—dismisses challenge to the Repeal Act
(Stuart v. Laird)

Jefferson initiates impeachment against Federalist Judge
Pickering

Oral arguments in Marbury v. Madison (orals in Stuart v. Laird
about the same time)

Marshall delivers the opinion of the Court in Marbury v. Madison
House impeaches Pickering

Full Court upholds the Repeal Act in Stuart v. Laird

Justice Chase condemns the Democratic-Republican party in a
grand jury charge

Senate begins Pickering trial

At Jefferson’s request, House begins an investigation of Chase
Senate impeaches Pickering

House impeaches Chase

Senate begins Chase trial

Senate dismisses charges against Chase

worst (see note 9). Another plan favored by some Republicans
involved repeal of the Judiciary Act of 1801 as a way to rid the
judiciary of some Federalist appointees. Again, historical records
provide mixed evidence on Jefferson’s initial reaction to this sug-
gestion.

In the end, as Table 1 shows, the following steps were taken.
First, Jefferson refused to deliver some of the judicial commis-
sions. As Jefferson told the story: “I found the commissions on
the table of the Department of State, on my entrance into the
office, and I forbade their delivery. Whatever is in the Executive
offices is certainly deemed to be in the hands of the President,
and in this case, was actually in my hands, because when I coun-
termanded them, there was as yet no Secretary of State” (Warren
1926:244). This was a move over which Marshall immediately ex-
pressed “infinite chagrin” because he believed that once the
commissions had been sealed, Jefferson lacked discretion over
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their delivery. He also thought that “some blame may be imputed
to [him]” as he was Secretary of State at the time the commis-
sions should have been delivered (Stites 1981:84). Marshall’s re-
action aside, Jefferson’s failure was challenged when some of
those who were owed their commissions—including William
Marbury—brought suit in the U.S. Supreme Court under section
13 of the Judiciary Act of 1789; in December 1801 the justices
granted Marbury’s motion for a ruling on whether the Executive
Branch must deliver his commission.

The Court’s decision to hear Marbury received attention in
the partisan presses of the day and generated a good deal of
speculation about the Court’s motives. It also may have precipi-
tated the administration’s second step: Jefferson’s initiation of
legislation designed to repeal the 1801 Judiciary Act. Although
this idea had been considered earlier, some historical accounts
indicate that the Court’s decision to hear Marbury “excited wide-
spread indignation and was the immediate cause for the repeal
of the 1801 Judiciary Act” (Stites 1981:86; Malone 1970). In fact,
Marshall’s action was cited in the debate over repeal; as one Jef-
fersonian representative put it: “Think, too, of what Marshall and
the Supreme Court have done! They have senta . . . process lead-
ing to a mandamus, into the Executive cabinet to examine its
concerns” (Beveridge 1919:78). Other historians, though, saw re-
peal as inevitable: they argue that Jefferson intimated the need
for repeal in his inaugural address, delivered 10 days before the
Court’s decision to grant Marbury’s request (Haskins & Johnson
1981:153-54). In that address, Jefferson presented “statistics,” in-
dicating that the extra judges and circuits were not necessary.
This money-saving approach was a strategy that Jefferson contin-
ued to pursue as Congress debated (and eventually passed) re-
peal of the 1801 Judiciary Act. Regardless, almost all analysts
agree that Jefferson’s “political motives are too palpable to re-
quire elaboration, for proof is clearly laid out in the debates re-
corded in the Annals of Congress” (Haskins 1981:11). He was “ob-
sessed with the idea that federal judges should fall in line with
Republican views, and a prime objective of his policies . . . was to
remove or replace Federalist judges” (ibid., p. 22).

Another step taken by Jefferson and his party was passage of
the Amendatory Act, which had the effect of prohibiting the
Court from meeting for 14 months (December 1801 to February
1803). The president viewed this as necessary because he (and
his party) worried that the Court might strike down the Repeal
Act as a violation of the Constitution. His concern reflected con-
gressional debates over repeal in which the question of judicial
power arose on several occasions. Some Republicans who had
supported judicial review prior to this point (indeed, some of the
very same members of Congress who had wanted the Court to
strike down the Alien and Sedition Acts) were now arguing that
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the Court did not have this power. These turnabouts were not
missed by members of the Federalist congressional delegation,
one of whom pointed out that “it was once thought by gentlemen
who now deny the principle, that the safety of the citizen and of
the States rested upon the power of the Judges to declare an un-
constitutional law void” (Warren 1926:218). Whatever position
the president took over the subject of judicial review, he was con-
cerned enough that the Court might strike down the Repeal Act
that he pushed for passage of the Amendatory Act, despite cau-
tions from members of his own party that the Amendatory Act
was itself unconstitutional.”

Federalist leaders were in an uproar. One asked: “May it not
lead to the virtual abolition of a Court, the existence of which is
required by the Constitution? If the function of the Court can be
extended by law for fourteen months, what time will arrest us
before we arrive at ten or twenty years?” (Warren 1926:223). The
Federalist press concurred: It widely circulated reports that the
“abolition of the Supreme Court [would] soon follow” (Dewey
1970:69). Not surprisingly (and just as the Jeffersonians had pre-
dicted), Federalists immediately initiated several lawsuits chal-
lenging the Repeal Act’s constitutionality.

In all this, Chief Justice Marshall was more than a bit con-
cerned. Although historical accounts of his reaction to the Re-
peal and Amendatory Acts are mixed—Garraty (1987:13), for ex-
ample, claims that they “made Marshall even more determined
to use the Marbury case to attack Jefferson,” while Stites
(1981:87) writes that “Marshall was less upset than many Federal-
ists by the Repeal Act”—it is reasonably clear that he was worried
about the “survival of the institution” (Haskins 1981:5). As a sec-
ondary matter, he did not want to resume circuit court duty,
which the Repeal Act mandated.® Yet, Marshall would not take
this step “without a consultation of the Judges.” Accordingly, he
corresponded with the Associate Justices to see if they should ig-
nore the Act and refuse to sit on circuit, while meeting as a
Supreme Court. In a letter to Justice Paterson, for example, he
wrote:

I confess I have some strong constitutional scruples. I cannot

well perceive how the performance of circuit duties by the

Judges of the supreme court can be supported. If the question

was new I should be willing to act in this character without a

7 In a letter to Jefferson (dated five days before passage of the Amendatory Act),
Monroe wrote: “If repeal was right, we should not shrink from the discussion in any
course which the Constitution authorises, or take any step which argues a distrust of what
is done or apprehension of the consequences.” He added that the Amendatory Act may
be “considered an unconstitutional oppression of the judiciary by the legislature, adopted
to carry a preceding measure which was also unconstitutional” (Malone 1970:132).

8 As O’Brien (1990:138) notes, riding circuit was “not merely burdensome; it also
diminished the Court’s prestige, for a decision by a justice on circuit court could after-
ward be reversed by the whole Court.”
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consultation of the Judges; but I consider it as decided & that

whatever my own scruples may be I am bound by the decision. I

cannot however but regret the loss of the next June term. I

could have wished the Judges had convened before they pro-

ceeded to execute the new system. (Haskins & Johnson

1981:169)

How to interpret this and other letters has been a matter for
scholarly debate. Some analysts (e.g., Malone 1970:134) think
that Marshall wanted the justices to perform circuit duty and that
“he favored peaceful acceptance of the situation”; others (e.g.,
Dewey 1970:71) assert that the letters represented an attempt “to
persuade his brethren . . . to risk a show of force against the
Jeffersonians by refusing to resume their circuit duties.” What we
do know is that all the associate justices (except Chase) thought
the consequences too grave if they did not sit. :

Hence, in 1802 the justices rode circuit, with three hearing
Federalist challenges to the constitutionality of the Repeal Act.
When all three justices, including Marshall, dismissed these chal-
lenges, the Federalist attorney (Charles Lee), who had argued
the case Marshall heard (Stuart v. Laird), appealed it to the U.S.
Supreme Court. This was not Lee’s only pending suit; he also was
the attorney who represented Marbury and colleagues.

While these cases awaited Court action (indeed, several
days before oral arguments), Jefferson took yet another step
against the judiciary. Whatever qualms Jefferson had about the
impeachment strategy prior to his ascension to the presidency
had apparently dissipated.? He was now asking Congress to re-
move a Federalist judge, Pickering; he even supplied Congress
with incriminating information against him. And the timing of
his request was probably no coincidence. As Beveridge
(1919:112) noted:

Everybody . . . thought the case would be decided in Marbury’s

favor and that Madison would be ordered to deliver the with-

held commissions. It was upon this supposition that the Repub-
lican threats of impeachment were made. The Republicans
considered Marbury’s suit as a Federalist partisan maneuver
and believed that the court’s decision and Marshall’s opinion
would be inspired by motives of Federalist partisanship.
But whether Pickering was targeted because he was an easy mark
(he was aged, mentally incompetent, and an alcoholic) or, as
Beveridge (p. 112) argues, because he was being used to “test the

9 After the midnight appointments, Jefferson was “determined that this ‘outrage on
decency should not have this effect, except in life appointment [judges] which are irre-
movable’ ” (Stites 1981:84). This position is consistent with the general tenor of letters he
wrote in 1788 and 1789 criticizing the impeachment of judges. But by 1803, “[p]olitical
expediency and accession to power helped to bring about a change in Jefferson’s early
views on the independence of the judiciary. Now, and throughout the remainder of his
life, the idea that judges were irremovable became progressively more abhorrent to him”
(Haskins & Johnson 1981:208).
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[impeachment] waters” is an open question. What is clear is that
the Federalists believed Jefferson was out to “destroy the judiciary
by removing all Federalist judges” (Turner 1949:487). They
thought “definite plans were . . . afoot to impeach . . . [Justice]
Chase, as a prelude to impeaching Marshall himself” (Haskins
1981:7).

As the House considered the Pickering case, the Court—all
too aware of the doings in Congress!®—busied itself with Marbury
and Stuart. In both cases, counsel asked the justices to exert the
power of judicial review and strike down or uphold acts of Con-
gress. Attorney Lee, who represented Marbury, specifically ar-
gued that section 13 of the Judiciary Act of 1789, under which his
client had brought suit, was constitutional,!! while, in Stuart, he
asserted that the Repeal Act violated the Constitution.!2 Lee lost
both his cases.

In Marbury, Marshall (and the Court) had two different,
though related, sets of decisions to make (see Clinton 1994 and
supporting citations): (1) whether to uphold section 13 of the
Judiciary Act of 1789 and (2) whether to give Marbury and his
colleagues their commissions. In the end, Marshall denied the
commissions, while striking the law—a move contemporary
scholars regard as tactically brilliant.

But “why the Court decided the case as it did . . . [is a] ques-
tion to which there can be no certain answer, only reasoned con-
jecture” (Hobson 1990:164). A standard response comes from
Dewey (1970:117), who writes: “Politics were not far from Mar-
shall’s mind as he composed the Marbury v. Madison decision.
The most frequently borrowed description of the opinion is . . .
Corwin’s judgment that this was a ‘deliberate partisan coup.’”
Haskins (1981:10) provides yet another answer: Marshall was
“genuinely fearful that Jefferson, with the firm 1800 electoral
mandate behind him, would declare himself and his officers to
be above the law.” For this reason, as Haskins and Johnson
(1981:195) argue, Marshall chose to “echo . . . certain positions
taken in the Federalist Papers, including those of Madison him-
self.”

Whatever the explanation for the Marbury decision, we do
know that the Court handed down Stuart just six days later, and
that this was a much clearer ruling. The Court merely affirmed
Marshall’s decision on circuit and upheld the Repeal Act.

10 Even Malone (1970:148), who is always quick to defend Jefferson, notes that
while there was much “loose” talk about impeachments and “there is no way of proving
that [Marshall] was in actual danger,” the Chief Justice clearly thought he was.

11 In Lee’s words, “Congress is not restrained from conferring original jurisdiction
in other cases than those mentioned in the Constitution” (Marbury 1803:148).

12 Tee argued that the act “is unconstitutional, inasmuch as it goes to deprive the
courts of all their power and jurisdiction, and to displace judges who have been guilty of
no misbehavior in their offices” (Stuart 1803:303).
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According to some historical accounts, the Republican press
(at least initially) was “delighted by the Jeffersonian victories in
these two cases” (Dewey 1970:100). Haskins and Johnson
(1981:217) even maintain that a major reason why Marbury “did
not evoke greater hostility” was because of the surprise ruling in
Stuart: Many Jeffersonians apparently thought the Court would
strike down the Repeal Act and were overjoyed when the Court
upheld it. (It was only later that Jefferson and his colleagues real-
ized the magnitude of the Marbury ruling. Whether Jefferson ob-
jected to Marshall’s assertion of judicial review, again, is not
clear. At the very least, he sorely resented Marshall’s implication
that, had the Court had jurisdiction, it would have forced him to
deliver the commissions.!3)

Still, attempts to remove Federalist judges continued. On the
same day that the Court handed down Stuart, the House im-
peached Pickering. And just two months later, the Jeffersonians
turned their sights on Justice Chase. At this point, Marshall was
so concerned about his (and the Court’s) political survival that
he suggested that Congress should have appellate jurisdiction
over Supreme Court decisions—a suggestion that might have ef-
fectively gutted Marbury. In a letter to Chase, he wrote, “I think
the modern doctrine of impeachment should yield to an appel-
late jurisdiction in the legislature. A reversal of those legal opin-
ions deemed unsound by the legislature would certainly better
comport with the mildness of our character than (would) a re-
moval of the Judge who has rendered them unknowing of his
fault” (Jackson 1941:28). But this was not necessary, for the Sen-
ate acquitted Chase.

Why Jefferson was able to prevail in the Pickering impeach-
ment only to lose in Chase’s has been the subject of scholarly
inquiry. One answer is that Jefferson’s “managers” did a poor job
in handling the case (Murphy 1962:14). Another comes from
McCloskey (1960:47):

Mismanagement by the impeachment leaders undoubtedly

contributed to this result. But the essential explanation is that

many members of the Senate, including some Republicans,
were not yet incensed enough with the judiciary to vote to de-
stroy its independence. And their wrath was moderate or non-
existent because the Court under Marshall had really done so
little to incite it. The charge that the judiciary was tyrannically
imposing a Federalist will on a Republican-minded nation did

13 Indeed, throughout his lifetime, Jefferson took every opportunity to criticize Mar-
shall and his ruling in Marbury. As late as June 1822, after the Supreme Court decided
Cohens v. Virginia, Jefferson wrote: “There was another case I recollect, more particularly
as it bore upon me.” He then described Marbury and wrote: “But the chief justice went on
to lay down what the law would be had they jurisdiction of the case, to wit: they should
command the delivery. Besides the impropriety of this gratuitous interference, could any
thing exceed the perversion of the law. Yet this case of Marbury v. Madison is continually
cited by bench and bar as if it were settled law, without any animadversion of its being
merely an obiter dissertation of the chief justice” (Proctor 1891:343).
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not square with the immediate facts of judicial behavior,

whatever suspicions might be entertained about Marshall’s

long-term aspirations.
In other words, the decisions in Marbury and Stuart indicated to
some Jeffersonians that the Court was not the enemy they had
anticipated. Those decisions failed to provide sufficient grounds
to take aim at Marshall, who was—in some scholars’ estimation—
the real target. With diminishing reasons to remove Marshall, en-
thusiasm for Chase’s impeachment also waned.

A Game-theoretic Analysis of the Jefferson-Marshall
Conflict

From even this brief description of the events transpiring in
the early days of the Jefferson administration, we can see the
emergence of a “game”—one pitting Jefferson against Marshall.
We, of course, are not the first to depict the Marshall-Jefferson
interaction in these terms; indeed, at least since Corwin (1910,
1911) and Beveridge (1919:21), commentators have invoked the
intuitions of game theory to describe these events. But with one
exception (Clinton 1994), these intuitions have never been put
to the test, and even there the researcher stopped well short of
examining all the key decisional points (see note 17).

Our historical review also serves to highlight this point: We
know what happened, but we do not know why—why did the ac-
tors take the strategic paths that they did? To “test” various his-
torical answers to this question, we employ game theory.

Two aspects of this statement require elaboration. The first
centers on game theory and its application to sociolegal phenom-
ena, such as the MarshallJefferson dispute; the second concerns
the notion of using game-theoretic analysis to test historical an-
swers to our question. In what follows, we discuss these concep-
tual points and then turn to the steps we took to set up the
games.

Applying Game Theory to Sociolegal Phenomena

There are a number of tools available to address sociolegal
questions, with their appropriateness largely dependent on the
nature of the phenomena under investigation. Game theory pro-
vides a potent set of tools to examine a particular kind of phe-
nomena—social situations involving strategic behavior, that is,
situations in which the social outcome is the product of the inter-
dependent choices of at least two actors (Elster 1986). Of course,
“politics” is in large part about such strategic interactions. For
regardless of whether they are motivated by self-interest, the pub-
lic good, impartial principle, or some combination of these or
other motivations, political actors usually engage in strategic
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decisionmaking when they interact with others in order to derive
a solution to a political problem. To the extent that some sociolegal
phenomena contain a political dimension, game theory provides an ap-
propriate approach to explaining their strategic components.

This is not to say that the use of game theory in sociolegal
studies remains an uncontroversial notion. Some scholars argue
that game theory involves a reductionist research program that
extracts out much of what is essential to understanding social
and political events; others believe that rational choice models
inherently mischaracterize the fundamental motivations on
which political behavior is based. To these charges, we offer a
simple response: We recognize that the use of such models has
often produced inadequate explanations, but we contend that
the weaknesses in these explanations are a product of how they
were employed, rather than being a function of inherent limita-
tions in the approach.

Along the same lines, readers should not take our italicized
statement to mean that game-theoretic models are sufficient to
produce persuasive explanations of most political competitions.
Strategic decisionmaking is only one feature of many social situa-
tions; another is the social context in which the they occur. In-
deed, we would go so far as to argue that adequate explanations
of sociolegal events must locate strategic choice in its appropriate
social context; and that to accomplish this, scholars must com-
bine game-theoretic analysis with other theoretical and empirical
approaches.!* As readers will soon see, that is just what we at-
tempt to do in this article: We invoke the tools of the game theo-
rist and the sources of the historian to study the Marshall-Jeffer-
son interaction.

Using Game Theory to “Test” Historical Answers

In the end, the value of any method or approach rests with its
ability to clarify and to illuminate the mechanisms that affect so-
cial and political life. Our claim is that game theory provides the
appropriate tools to shed light on the political conflict between
Marshall and Jefferson over the nature and structure of the
American judicial system. More specifically, through the use of
game-theoretic models, we can “test” the plausibility of different
historical claims about why the Marshall-Jefferson conflict pro-
duced the outcome that it did.

But, it is worth stressing, we use.the idea of “testing” loosely.
What our study attempts to do is take advantage of the fact that

14 Increasingly, scholars are offering ways to bring context into strategic explana-
tions. See Johnson (1991) and Knight (1992) for discussions of efforts to incorporate
factors such as institutions and culture into rational choice explanations.
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game theory involves counterfactual analysis.!> That is, the solu-
tions to these models entail claims about what actors will do
under certain conditions and what they would have done differ-
ently if the conditions were different. By varying the relevant con-
ditions in the game, we can assess the relative merits of the his-
torical counterfactuals that underlie the different explanations of
this period.

In making such assessments, our primary focus is on those
conditions inducing equilibrium behavior that replicate histori-
cal events. If a model induces behavior similar to the historical
choices we observe, then it highlights the importance of the con-
ditions that produced the behavior. If a model fails to recon-
struct previously observed events, then it calls into question ex-
planations based on the conditions embedded in it. While
replication alone does not definitively answer the question of
why an event occurred, it can lend strong support to the explana-
tion at hand.!¢

Setting Up the Games

This noted, let us turn to the steps we took to set up the
games. We started with historical materials, reading case records,
secondary accounts, letters of the key participants, newspaper ar-
ticles, and congressional hearings. In so doing, we had four goals
in mind. First, we wanted to determine whether the events de-
picted in Table 1 were part of the same game or whether they
were discrete decision points requiring separate analyses. For rea-
sons that follow from our discussion of the events, we concluded
that they were all part and parcel of one game, largely between
Jefferson (The President) and Marshall (The Court).!?

15 For an excellent and informative discussion of the role of counterfactual reason-
ing in game-theoretic analysis, see McCloskey 1987.

16 It js important to note that when we use game theory to assess the merits of
historical explanations, the key to the analysis is the way in which we define the condi-
tions of the game (including the definition of the actors’ preferences). From the very
logic of this form of analysis, it follows that the solutions to games will be sensitive to
changes in the conditions that are posited in the particular model. Thus, a valid criticism
of the kind of analysis we present here would not rest on the fact that the solution of any
model is sensitive to changes in the parameters. Rather, an appropriate criticism would
focus on weaknesses in the historical claims that we incorporate in the definitions of the
conditions of the game.

17 Most scholars (e.g., Clinton 1994) consider only three moves as crucial: Jeffer-
son’s failure to deliver the commissions, Marshall’s decision in Marbury, and Jefferson’s
response. Our review of the relevant historical materials, particularly the letters and the
biographies of the key players, shows that this reading is too simple and that it does not
fully encapsulate the concerns of the day. In any case, the assumption that Marshall and
Jefferson viewed all the events detailed in Table 1 as part of a long chain of closely related
occurrences is one our analysis allows us to test.

Also embedded in this statement is the notion that Jefferson and Marshall were ac-
tors who represented their respective institutions. This is an assumption under which
Clinton (1994) worked and one we think is reasonable to make.
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Second, we needed to identify the alternative courses of ac-
tion the actors thought they had at the time (not just those we
now know in retrospect) at each key decisional point. Figure 1
reflects these determinations. In particular, it shows all the major
decision points as part of one game, and it lays out the possible
courses of action or “paths of play.”'® While most of the key
points displayed in the figure are obvious, such as Marshall’s de-
cision on whether to strike the Repeal Act, one deserves a bit of
elaboration. By impeachment, we mean that Jefferson sought to
have Marshall removed from office. But, in demarcating the
points at which history reveals the possibility of this occurring, we
do not suggest that Jefferson would have always succeeded had
he sought to have Marshall impeached. Indeed, as we detail be-
low, our model explicitly takes into account the actors’ beliefs
about the probability of success and failure.

Third, our study required us to establish the actors’ prefer-
ences over the various outcomes displayed in Figure 1. We posit
two classes of motivations—the political and the institutional. By
political, we mean that the actors care about the advancement of
their partisan causes and their parties. In this context, there are
two relevant political factors. The first involves the resolution of
the problem of the appointments and presents two alternatives:
appointments going to the Democratic-Republicans (as desired
by Jefferson) or to the Federalists (as desired by Marshall). The
second—involving the consequence of Jefferson’s use of the im-
peachment strategy—also presents two alternatives: success or
failure on Jefferson’s part if he tried to invoke it. By institutional,
we mean that the actors are concerned with the relative power
and authority of the political branches of government. In this
context, two aspects of the judiciary were at issue: its structure
(the Repeal and Amendatory Acts) and its supremacy (judicial
review). On the structural dimension, the alternatives were suc-
cessful establishment of the Repeal Act, status quo,!? and unsuc-
cessful attempt to establish the Repeal Act. On the judicial review
dimension, the alternatives were establishment of judicial review,
status quo, and failure to establish judicial review. However, as
our extensive review of the historical record suggests, Marshall
and Jefferson were differentially concerned about these things
(see, e.g., Beveridge 1919; Haskins & Johnson 1981; Malone
1970; Warren 1926). For Marshall, it seems that he cared most
about judicial supremacy, then judicial structure, and least about
the political dimension. Jefferson was most concerned with struc-

18 We begin the games with Jefferson having to decide what to do after the
Supreme Court agreed to hear the Marbury case. Previous attempts to solve the games
show that President would always fail to deliver the commissions and that the Justices
would always agree to hear the Marbury case, regardless of their beliefs about the political
environment.

19 We use the term “status quo” here and elsewhere to mean no change on the
particular dimension.
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Figure 1. Possible paths of play with terminal nodes numbered

LEGEND:

pass repeal: Jefferson asks Congress to pass Repeal Act
refuse job: Marshall refuses to give Marbury his commission
strike law: Marshall strikes down sec. 13 of 1789 Judiciary Act
strike repeal: Marshall strikes down Repeal Act

uphold job: Marshall gives Marbury his commission

uphold law: Marshall upholds sec. 13 of 1789 Judiciary Act
uphold repeal: Marshall upholds Repeal Act
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ture, then the advancement of his party, and finally supremacy.
(These, of course, form assumptions under which we operate.
Their reasonableness can be assessed, in part, by working
through the games.)

With these assumptions in mind, we constructed utility func-
tions for Jefferson and Marshall. We let U, represent the value
for Marshall and U the value for Jefferson. Since we analyze two
separate games that differ in the assumed preferences for Jeffer-
son (discussed in full below), we use superscripts A and B to dis-
tinguish Jefferson’s utility value in the two games. Thus, the func-
tions are:

Um=211+312+.[3+]4

[JjA=—‘311—Ig—2Ig—I4

and
[JjB =—311 +12—213—I4,
where
-1 if Repeal Act Established
I, = 0 if Status Quo
1 if No Repeal Act Established
-1 if No Judicial Review Established
I, = 0 if Status Quo
1 if Judicial Review Established
-1 if Appointment for Democratic-Republican
I = Party
37 )1 0 if Status Quo
1 if Appointment for Federalist Party

-1 if Impeachment Succeeds
I, = { 0 if Status Quo
1 if Impeachment Fails

Two features of these functions require explanation. The first
involves the differences in the functions for games A and B: They
are the same for Marshall but not Jefferson. In game A, we as-
sume that Jefferson has opposing preferences from Marshall on
the judicial review dimension; in game B, we assume that he
shares Marshall’s preferences on this dimension. The reason for
this seeming discrepancy is that analysts claim genuine uncer-
tainty about how Jefferson felt about judicial review: The histori-
‘cal evidence, particularly Jefferson’s writings and letters, is quite
mixed (see, e.g., Haskins & Johnson 1981).20 Setting it up this

20 Even within individual sources confusion abounds. For example, in his seminal
biography of Jefferson, Malone (1970:133) at one point asserts that Jefferson’s “general
attitude toward the judiciary can be described with confidence. Unquestionably he
wanted to keep it within what he regarded as proper bounds, and the doctrine of absolute
judiciary supremacy was to him another name for tyranny.” Later, Malone writes (p. 151)
that “Jefferson’s fears of judicial power varied with circumstances.” Today, prevailing sen-
timent seems to be that Jefferson’s views—like those of the framers of the Constitution—
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way, thus, is sensible, and it has the additional benefit of allowing
us to investigate Jefferson’s preferences over judicial review.

The other feature of the functions needing discussion is the
method of weighting the dimensions. As noted, for each actor we
weighted his most important dimension by a factor of 3, his next
most important dimension with a 2, and his least important di-
mension with a factor of 1. Hence, for Marshall, an outcome that
establishes judicial review (3), eradicates the Repeal Act (2),
gains an appointment (1), and results in no impeachment at-
tempt (0) receives a value of 6 in both games. For Jefferson, the
outcomes differ. In game A, an outcome that upholds repeal (3),
gains an appointment (2), does not establish judicial review (1),
and results in no impeachment attempt (0) yields a value of 6. In
game B, a value of 6 is achieved if judicial review is established.
Appendix A presents a complete definition of the payoffs for the
two games.

Finally, we wanted to incorporate the fact that the Jefferson-
Marshall conflict takes place in a political context in which the
actions of Congress affect the likelihood that either actor will suc-
cessfully achieve their goals. More specifically, any node that
ends with Jefferson choosing to impeach Marshall is character-
ized by a distribution of possible outcomes. Whether or not Jef-
ferson will be successful in these attempts depends on the polit-
ical actions of members of Congress, and neither Jefferson nor
Marshall knows with certainty what Congress will do if Jefferson
attempts impeachment. Rather, they have a belief that there is a
particular probability that Jefferson would be successful.

To capture these probabilities, we distinguished two states of
the world at these nodes: a political environment in which Jeffer-
son will be successful in his impeachment effort (probability p)
and a political environment in which he will fail (probability 1 —
p)- Thus, the greater the value of p, the more favorable the polit-
ical environment is for Jefferson. (To put it somewhat differently,
we can interpret the value of p as a measure of the relative bar-
gaining power of the actors.) In assessing the relative merits of
various strategies available to them, both Jefferson and Marshall
must base their decisions on assessments of these probabilities.

Solving the Games

To solve the games we used the subgame perfect equilibrium
solution concept. Invoking the logic of backward induction, we
identified the equilibrium behavior that would be induced by dif-
ferent beliefs about the political context in which the Jefferson-
Marshall interaction takes place.

are not known with certainty, though Clinton (1994) makes a good case for the position
that the president supported judicial review.
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Our discussion begins with game A, which assumes that Mar-
shall and Jefferson have different preferences over judicial re-
view; we then turn to game B, which has the actors agreeing over
judicial review. In both cases, we characterize equilibrium behav-
ior based on the actors’ beliefs about the probability of Jefferson
winning and losing. Here we present the various possible sub-
game perfect equilibria outcomes of the two games. Given the
complexity of the games we do not present all of the out-of-equi-
libria choices that would be part of a complete characterization
of these equilibria. We restrict our characterizations to the equi-
librium paths of play that are induced by the different range of
beliefs about the state of the political environment in which the
executive-judiciary game takes place.

Game A

As one might anticipate, the equilibrium paths of play differ
depending on the actors’ beliefs about the state of the political
environment. They are as follows.

1. If 0 < p < .25, meaning that the actors believe that the
political environment strongly favors Marshall, then the
following are equilibrium paths of play:

Jefferson accepts Or Jefferson AccepTs
Marshall’s decision to Marshall’s decision to
hear the Marbury hear the Marbury
case, case

Marshall REFUSES joB Marshall upHOLDS JOB
and STRIKES LAW, and STRIKES LAW,

Jefferson accepts Jefferson REFUSES TO

DELIVER

2. If .25 < p < .50, meaning that the actors believe that the
political environment generally favors Marshall, then the
following are equilibrium paths of play:

Jefferson accepts
Marshall’s decision to
hear the Marbury case

Marshall upHOLDS JOB
and STRIKES LAW,

Jefferson REFUSES TO
DELIVER

3. If .50 < p < .70, meaning that the actors believe that the
political environment generally favors Jefferson, then the
following are equilibrium paths of play:

Jefferson passes REpEAL.  Or  Jefferson passes REPEAL
Acr, Acr,

Marshall (circuit) Marshall (circuit)
STRIKES REPEAL AcT UPHOLDS REPEAL ACT,
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Jefferson APPEALS, Marshall REFUSES JoB

and STRIKES LAW,

Marshall REFUSES joB Marshall STRIKES REPEAL
and STRIKES LAW, Acr,

Marshall sTRIKES REPEAL
Acr,

Jefferson iIMPEACHES

Jefferson IMPEACHES

4. If .70 < p < 1, meaning that the actors believe that the
political environment strongly favors Jefferson, then the
following are equilibrium paths of play:

Jefferson passes ReEpEAL  Or Jefferson passes REPEAL
Acr, Acr,
Marshall (circuit) Marshall (circuit)
STRIKES REPEAL AcT, UPHOLDS REPEAL AcT,
Jefferson APPEALS, Marshall REFUSES JOB
and UPHOLDS LAW,
Marshall REFUSES JOB Marshall upHOLDS
and UPHOLDS LAW, REPEAL AcT,
Marshall upHOLDS Jefferson MPEACHES
REPEAL AcT,
Jefferson iIMPEACHES
Game B

Again, equilibrium paths of play differ depending on the ac-
tors’ beliefs about the state of the political environment.

1. If 0 < p < .5, meaning that the actors believe that the envi-
ronment favors Marshall, then the following are equilib-
rium paths of play:

Jefferson acceprs Mar-  Or Jefferson acceprs Mar-
shall’s decision to shall’s decision to
hear the Marbury hear the Marbury
case, case,

Marshall REFUSES joB Jefferson upHOLDS jOB
and STRIKES LAW, and STRIKES LAW,

Jefferson accepts Jefferson REFUSES TO

DELIVER

2. If .5 < p <1, meaning that the actors believe that the envi-
ronment favors Jefferson, then the following are equilib-
rium paths of play:

Jefferson passes RepEaAL.  Or Jefferson passes REPEAL
Acr,

AcT,
Marshall (circuit) Marshall (circuit)
UPHOLDS REPEAL AcT, STRIKES REPEAL AcCT,

Marshall REFUSES jOB

Jefferson APPEALS,
and STRIKES LAW,
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Marshall upHOLDS Marshall REFUSES JoB
RePEAL AcT, and STRIKES LAW,
Jefferson accepts Marshall upHOLDS
REPEAL AcT,

Jefferson Accepts

Discussion of the Results

What do we learn from these games? Before addressing that
core question, we must make some determination about whether
the actors believed that the political environment substantially
favored Jefferson over Marshall. The story we tell about these
games depends on our response to that question, for equilibria
are quite distinct under the various beliefs. Our answer is simple.
Based on scholarly commentary, historical accounts, and empiri-
cal evidence, it seems all too clear that the actors thought the
environment overwhelmingly favored Jefferson. Just as Marshall
ascended to the Chief Justiceship, the Jeffersonians had taken
control of the government (except for the judiciary). Their im-
pressive victory in the elections of 1800 posed a threat to Mar-
shall that is sometimes obscured in the social science literature.
He believed (and rightly so) that many followers of Jefferson
and, perhaps, Jefferson himself would seek to take control of the
judiciary through impeachment. This so-called impeachment
strategy had already taken hold in the states,?! and Marshall had
little reason to believe it would not succeed on a federal level.

Marshall, of course, cared deeply about judicial supremacy
and power. But he knew he could not achieve critical institu-
tional goals if Jefferson impeached him. Indeed, he was so con-
cerned about that possibility (and Jefferson’s probability of suc-
cess) that during the impeachment proceedings of his colleague,
the ardent Federalist Justice Chase, he offered to repudiate the
doctrine of judicial review (Jackson 1941:27-28). To argue that
the actors did not believe the environment overwhelmingly fa-
vored Jefferson, thus, is to take a position well at odds with virtu-
ally all the evidence.

If this is so, then we ought to give our closest attention to the
equilibrium paths supported by belief 4 in game A and belief 2 in
game B (see above). These represent the beliefs most closely ap-
proximating those Marshall and Jefferson held: Jefferson would
succeed in any decision he made, be it impeachment, accept-
ance, or so forth. From this representation of beliefs, we can ana-
lyze the strategic choices of the actors to see what we can learn
about the executive-judicial conflict over the courts.

21 By a straight party vote the Pennsylvania legislature impeached Federalist judge
Alexander Addison in 1803. Apparently, though, talk of impeachment of federal judges
and justices was, as Haskins (1981:213) writes, “contemplated even before the 1801 Act
had been repealed.”
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The most obvious lesson is that the behavior induced by the
preferences attributed to Jefferson and Marshall in game A are at
odds with the historical record, while the behavior induced in
game B (at least under belief 2) replicates history. This has an
important implication for Jefferson’s preferences over judicial re-
view: If we treat them as the same as Marshall’s, at least in this
game we obtain an outcome that is more in line with the histori-
cal events. In other words, our results indicate that Jefferson fa-
vored judicial review and that Marshall knew this.

For some scholars, this conclusion is significant per se for it
suggests a resolution to a longstanding debate about Jefferson’s
preferences. And it would be enough to reject game A, as it does
not mirror history. While we agree on both scores, game A—
alone and juxtaposed with game B—carries important informa-
tion that we should not neglect. In general, it shows us the out-
come that would have resulted had Jefferson not preferred the
doctrine of judicial review: Marbury would not have established
the doctrine; Jefferson would have obtained repeal of the 1801
Judiciary Act; and Marshall would have been removed from of-
fice. For, in both games, Stuart v. Laird was the more important
of the decisions to Jefferson, as evidenced by the fact that Mar-
shall’s impeachment was all but assured regardless of what he did
in Marbury. The reason is simple: As long as he obtained repeal,
Jefferson—wanting to attain the payoff with the highest value
and viewing the political environment in his favor—would al-
most certainly have sought impeachment. Had this occurred, a
norm of impeachment might have been established—a norm
that could have indelibly altered the nature of the Court and its
relations with the other institutions of government (for specula-
tion on this point, see Rehnquist 1992).

Game B, which induced behavior consistent with history, also
reflects the importance of Stuart. It was Marshall’s decision here
that saved him from impeachment, not the ruling in Marbury.
Jefferson could cope with Marbury because he shared Marshall’s
preference for the establishment of judicial review. But for the
reasons mentioned, he would have attempted impeachment had
Marshall struck down the Repeal Act in Stuart. Marshall, appar-
ently believing that Jefferson would have been successful in this
attempt, opted out by upholding the law.

Taking this step, that is, upholding the Repeal Act, was not
Marshall’s preferred position. (He probably would have been
devastated to learn that decades would pass before Congress re-
lieved the justices of “riding” circuit.) Nor, to a lesser extent, was
denying Marbury his commission. But—given the sequence of
events—these were the courses of action he thought he had to
take to avoid impeachment. To put it differently, Marshall acted
in a sophisticated fashion. Had his unconstrained preferences
driven his behavior, he would have given Marbury his commis-
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sion and struck down section 13 and the Repeal Act. But as a
strategic actor, he could not—given his beliefs about the political
environment—yvote naively.

Game B also suggests the importance of the relative bargain-
ing power as reflected in the social context in which the conflict
occurred. In this game, after the Court issued its decision in Mar-
bury, Marshall might have struck down the Repeal Act had he
perceived Jefferson’s position to have been only slightly weaker.
But given his beliefs about the state of the political environment,
this was not a step Marshall (or any rational actor) was willing to
take. This is especially so since he perceived the consequences—
the loss of his job—to be the gravest of all.

But Marshall was not the only actor in this drama to consider
context; Jefferson did so too. Game B suggests that had Jefferson
perceived the strength of his political clout as more uncertain, he
would not have proposed the Repeal Act in the first instance.
Marbury would have been decided as it was and the game would
have ended. Historically, this would have meant that the 1801
Judiciary Act would have gone into effect; politically, it would
have led to the (almost) successful culmination of the Federalist
plan to stack the judiciary, as that party would have ruled the
circuits throughout the United States.

Implications of the Study

On that note, we could end our analysis of the struggle be-
tween Jefferson and Marshall. But the story tells us much more; it
provides us with important insights into how we might study
other interinstitutional interactions, be they of historical mo-
ment (such as the struggle between Franklin Roosevelt and the
Court) or of future concern (those that may ensue in Eastern
Europe). First and foremost, our examination confirms that poli-
ticians—even those who lack an electoral connection—are stra-
tegic actors. Had this not been the case for Marshall, for exam-
ple, he simply would have voted his unconstrained preferred
positions in Marbury (strike the law and provide the commission)
and in Stuart (strike the Repeal Act). That he did not take these
steps is not to say that his unconstrained preferences over the
outcomes changed; it is just that—given his beliefs about Jeffer-
son and the political environment—he acted in a sophisticated
manner in order to maximize his expected utility.

Hence, our results lend support to those scholars—from
Pritchett (1961) to the more contemporary analysts (e.g., Es-
kridge 1991a)—who argue that justices do not need an electoral
connection to act strategically. Members of the Court know that
the other institutions wield an impressive array of weapons, weap-
ons that can at minimum move the state of the law away from
their preferred position and at maximum can jeopardize their
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political survival. By the same token, our study shows that presi-
dents (and, we suspect, Congress) must act strategically when it
comes to the Court. If they do not, as Jefferson knew, they can
face severe political penalties.

We have little hesitation, thus, in suggesting that research on
the judicial process make room for strategic considerations. Do-
ing so not only would shed light on other critical struggles be-
tween the judiciary and presidents, but it would also provide an
apt theoretical context in which to consider why justices reach
the decisions they do. One only has to think about the Roosevelt-
Court battle to see the plausibility of this sentiment (Caldeira
1987).

A second implication of our study is this: Despite this differ-
ence between legal and political actors, it is nevertheless true that
all politicians—again be they presidents or justices—consider
the environment under which they are operating. This tells us
that rational responses depend not just on actors’ preferences
and their beliefs about those of their opponents but on the deci-
sionmaking context. In our study, it is clear that Jefferson and
Marshall believed that the political environment of the day fa-
vored Jefferson’s interests. Had this not been the case, Jefferson
would never have sought repeal of the 1801 Judiciary Act and the
Federalists would have remained firmly entrenched in the na-
tion’s judiciary. Seen in this way, justices may not follow the elec-
tion returns as carefully as, say, Members of Congress, but they
must make calculations about their political clout relative to that
of the other institutions. If they do not, as the Marshall-Jefferson
games indicate, the results can be costly. Again, we think a recon-
sideration of other defining moments in judicial development
would bear this out.

The general lesson, then, is a simple one: In situations where
uncertainty over outcomes abounds—that is, in most political sit-
uations—we ought to incorporate considerations about the ac-
tors’ beliefs about the possible states of the world in which they
interact. Certainly, this is something that the actors do and we
would be remiss to ignore. So, too, it helps us to make sense of
seemingly incomprehensible political events. For example, based
on our study, we might hypothesize that both Boris Yeltsin and
his Constitutional Court believed that he had a high probability
of success when he suspended the institution. Had this not char-
acterized their beliefs about the state of the world, then the out-
come may have been a very different one.

We thus end where we started, with the question of institu-
tional development and constitutional design. The political con-
flict between Jefferson and Marshall exemplifies the dynamic and
incremental nature of the process of institutionalizing democ-
racy. At the time of the framing of the U.S. Constitution, the role
of the judiciary in the three-branch structure of American de-
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mocracy was underdeveloped. The major long-term consequence
of the Jefferson-Marshall interaction was a restructuring of the
institutional division of labor among the branches. And this was,
in large part, a result of the short-term political interests of the
two major political parties. The Supreme Court’s authority for
judicial review emerged, not because of some complex inten-
tional design and not because of some brilliant strategic move by
Marshall in the face of overwhelming political opposition, but
merely because it was politically viable at the time. The lesson for
contemporary efforts to institutionalize democracy through con-
stitutional design is that such efforts are merely the first, and ten-
tative, steps in an ongoing political game.
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Appendix A

Payoffs and Characterization of Outcomes

Terminal Payoff Payoff Characterization
Node? Game AP Game B® of Outcome®
la 3,-2 3, -2 AD, SQ, S

1b 1o 1,0 AD, SQ, 58
2 2, -1 2, -1 AD, SQ, SQ
3a 4, -5 2, -5 AD, JNE, SQ
3b 0, 3 2,3 AD, JE, SQ

4 1, 2 3, 2 AD, JE. SQ
5a 4 -5 2, -5 AD, JNE, $SQ
5b -4, 5 -2, 5 AF, JE, SQ

6 -3 4 -1, 4 AF, JE, SQ

7 1, 2 3,2 AD, JE, SQ
8a 1, -1 1, -1 SQ, SQ, S

8b -1, 1 -1, 1 S% S& S%
9a 4, -3 4, -3 SQ, SQ, RAE
9b -4, 3 -4, 3 SQ, SQ, RANE
10 5, -3 5, -3 AD, SQ, RAE
1la 6, —4 6, -4 AD, SQ, RAE
11b 4, -2 4, -2 AD, SQ, RAE
12 -2, 4 0, 4 AD, JE, RANE
13a 7, -7 5, -7 AD, JNE, RAE
13b -3, 5 -1, 5 AD, JE, RANE
14 40 6, 0 AD, JE, RAE
15a 7, =7 5, =7 AD, JNE, RAE
15b 3,1 5,1 AD, JE, RAE
16 -2, 4 0, 4 AD, JE, RANE
17a 7, =7 5, -7 AD, JNE, RAE
17b -3, 5 -1, 5 AD, JE, RANE
18 0, 2 2, 2 AF, JE, RAE
19a 7, =7 5, =7 AD, JNE, RAE
19b -1, 8 1, 3 AF, JE, RAE
20 4,0 6, 0 AD, JE, RAE
21 -6, 6 -4, 6 AF, JE, RANE
22a 7, -7 5, =7 AD, JNE, RAE
22b =7, 7 -5, 7 AF, JE, RANE
23 -2, 4 0, 4 AD, JE, RANE
24 5, -3 5, -3 AD, SQ, RAE
25a 6, —4 6, —4 AD, SQ, RAE
25b 4, -2 4 -2 AD, SQ, RAE
26 -2, 4 0, 4 AD, JE, RANE
27a 7, -7 5, =7 AD, JNE, RAE
27b -3, 5 -1, 5 AD, JE, RANE
28 4, 0 6, 0 AD, JE, RAE
29a 7, =7 5, -7 AD, JNE, RAE
29b 31 51 AD, JE, RAE
30 -2, 4 0, 4 AD, JE, RANE
3la 7, -7 5, =7 AD, JNE, RAE
31b -3, 5 -1, 5 AD, JE, RANE
32 0, 2 2, 2 AF, JE, RAE
33a 7, -7 5, -7 AD, JNE, RAE
33b -1, 3 1,3 AF, JE, RAE
34 4, 0 6, 0 AD, JE, RAE
35 -6, 6 -4, 6 AF, JE, RANE
36a 7, =7 5, =7 AD, JNE, RAE
36b =7, 7 -5, 7 AF, JE, RANE
37 -2, 4 0, 4 AD, JE, RANE

* Terminal nodes with the letter a = p; Terminal nodes with the letter b = 1 - p.

Payoff vectors are ordered Jefferson, Marshall.

“AD = Appointments for the Democratic-Republican Party

AF = Appointments for the Federalist Party
JE = Judicial review established

JNE = Judicial review not established

RAE = Repeal Act established

RANE = Repeal Act not established

SQ = Status quo
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Appendix B
Proof of Game Solutions

The solutions to Games A and B presented in the text (which we
treat here as Propositions A and B) are equilibrium paths of play for
subgame perfect equilibria solutions to these games. The games were
solved by backward induction. Given the complexity of the games and
thus the number of possible strategy combinations that would consti-
tute equilibria, we focus here on demonstrating the proof of one of the
equilibrium paths of play: Proposition A.4. The logic of backward in-
duction as applied to Proposition A.4 is the basis for the determination
of all of the equilibrium paths of play in the two Propositions. The de-
tailed information about the proofs of these other paths are available
from the authors.

Proof of Proposition A.4

Solution by backward induction requires that we start at the end of the
game, determine what an actor would do at the final decision node and then
work our way back up the game tree determining what the actors would choose
at each decision node given the previously determined choices. In games, like
the ones in this analysis, that include an exogenous move at the end of the
game (in this case an act of Congress either to support or oppose Jefferson’s
attempt to impeach Marshall), the choices of the actors are contingent on their
beliefs about the likelihood, designated by the value of p, that the exogenous
event (in this case Congress supporting Jefferson’s impeachment effort) will
occur. Thus, the equilibrium solution to the game is contingent on the actor’s
beliefs about the value of p.

Let us say that Jefferson and Marshall believe that p = .8, representing a
situation in which the political environment strongly favors Jefferson. To deter-
mine what the equilibrium path of play would be in this game when p = .8, we
start at the end of the game and analyze Jefferson’s last move. For clarity of
presentation we begin at the top of Figure 1, at Jefferson’s decision relevant to
terminal nodes 24 and 25. Jefferson’s choice is between ACCEPT and IMPEACH.
Accept will provide a payoff of 5, while iMpEACH will provide a payoff of (.8) (6)
+ (.2) (4) = 5.6, given that p = .8. Thus, Jefferson chooses IMPEACH at this deci-
sion node. Working back, we then analyze Marshall’s move given the fact that
Jefferson would have chosen IMPEACH at the subsequent node. Marshall’s choice
is between UPHOLD REPEAL and STRIKE REPEAL. UPHOLD REPEAL will give Marshall
a payoff of (.8) (-4) + (.2) (-2) = -3.6, while the payoff for STRIKE REPEAL de-
pends on Jefferson’s choice at the final node relevant to terminal nodes 26 and
27. Using the same logic as before, Jefferson chooses iMpEACH (payoff = 5) over
ACCEPT (payoff = —2). Thus, Marshall’s payoff for sTRIKE REPEAL is (.8) (=7) +
(.2) (5) = —4.6 and his choice is UPHOLD REPEAL.

The next decision node that we need to analyze is Marshall’s choice among
three alternatives along the top path of the game: REFUSE JOB, UPHOLD LAW;
REFUSE JOB, STRIKE LAW; and UPHOLD JOB, STRIKE LAW. Based on the same back-
ward induction logic we can determine the payoffs to Marshall of these three
choices as follows:

REFUSE, UPHOLD: —3.6 (given the fact that he chose UPHOLD REPEAL above)

REFUSE, STRIKE: —4.6 (based on the following choices:
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[1] At decision node related to terminal nodes 28 and 29 Jefferson chooses
IMPEACH (payoff = 6.2) over accepT (payoff = 4)

[2] At decision node related to terminal nodes 30 and 31 Jefferson chooses
IMPEACH (payoff = 5) over AccepT (payoff = —2)

[3] At the prior decision node Marshall chooses STRIKE REPEAL (payoff = —
4.6) over UPHOLD REPEAL (payoff = —5.4))

UPHOLD, STRIKE: —4.2 (based on the following choices:

[1] At decision node related to terminal nodes 32-34 Jefferson chooses
IMPEACH (payoff = 5.4) over AccepT (payoff= 0) and REFUSE TO DELIVER
(payoft = 4)

[2] At decision node related to terminal nodes 35-37 Jefferson chooses
IMPEACH (payoff = 4.2) over ACCEPT (payoff= —6) and REFUSE TO DELIVER
(payoff = -2)

[3] At the prior decision node Marshall chooses STRIKE REPEAL (payoff = —
4.2) over UPHOLD REPEAL (payoff = —5))

Given these possible payoffs, Marshall chooses REFUSE JOB, UPHOLD LAW.

Moving back up the game path, the next decision node to be analyzed is
Marshall’s decision whether to UPHOLD REPEAL Or STRIKE REPEAL at the circuit
level. From the previous analysis we know that the payoff for UPHOLD REPEAL is —
3.6. To determine the payoff for STRIKE REPEAL, we need first to analyze Jeffer-
son’s decision whether to IMPEACH or APPEAL STUART if Marshall were to strike
Stuart at the circuit level. If Jefferson chooses IMPEACH, he will derive a payoff of
(.8) (4)+(.2) (-4) = 2.4. Jefferson’s payoff for APPEAL STUART is based on the
subsequent choices made on the paths following this decision. We can simplify
the analysis by pointing out that the subgame that begins at the Marshall deci-
sion node following APPEAL STUART and encompassing terminal nodes 10-23 is
exactly the same as the subgame that begins at the Marshall node after Marshall
UPHOLDS REPEAL and encompasses terminal nodes 24-37. Since we have already
used backward induction to analyze the equilibrium path of play for this sub-
game, we can use that analysis to determine the payoff for Jefferson for this new
subgame. The equilibrium path for this subgame, given a p =.8, is Marshall
chooses REFUSE JOB, UPHOLD LAwW, Marshall chooses UPHOLD REPEAL, and then
Jefferson chooses iMPEACH. This produces a payoff to Jefferson for appeaL StU-
ART of (.8) (6) + (.2) (4) = 5.6. Thus, in the choice between MPEACH (payoff =
2.4) and APPEAL STUART (payoff = 5.6), Jefferson will choose APPEAL STUART,
producing a payoff to Marshall for a choice of STRIKE REPEAL at the circuit level
of —3.6. Coming back now to the choice facing Marshall at the circuit level, he
will be indifferent between UPHOLD REPEAL and STRIKE REPEAL because both
choices will give him a payoff of -3.6.

Before analyzing the next decision node back up this path of the game,
Jefferson’s original decision at the start of the game, we need to analyze the
subgame encompassing terminal nodes 1-7 in order to determine Jefferson’s
payoff if he were to chose ACCEPT at the first move. It is easy to show that given a
p =8, Jefferson will choose iMPEACH at each of the three decision nodes at which
he might be required to make a choice in this subgame. At the node relevant to
terminal nodes 1 and 2, he prefers iMPEACH (payoff = 2.6) to ACCEPT (payoff =
2). At the node relevant to terminal nodes 3 and 4, he prefers iMPEACH (payoff =
3.2) to AccepT (payoff = 1). And at the node relevant to terminal nodes 5-7, he
prefers IMPEACH (payoff = 2.4) to either AcCEPT (payoff = ~3) or REFUSE TO DE-
LIVER (payoff = 1). Moving back up the tree, we can now analyze Marshall’s
choice among REFUSE JOB, UPHOLD LAW; REFUSE JOB, STRIKE LAW; and UPHOLD
JOB, STRIKE LAW. The payoff for REFUSE JOB, UPHOLD LAW is (.8) (-2) + (.2) (0) =
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-1.6, for REFUSE JOB, STRIKE LAW (.8) (-5) + (.2) (3) = -8.4 and for UPHOLD JOB,
STRIKE LAW (.8) (-5) + (.2) (5) = —3. Thus, Marshall will choose REFUSE JOB,
UPHOLD LAW at this decision node, producing a payoff to Jefferson for accepr at
the initial node of 2.6.

Now we can complete the proof by analyzing the decision facing Jefferson
at the start of the game. The alternatives facing Jefferson are pass REPEAL (pay-
off= 5.6), IMPEACH (payoff = (.8) (1) + (.2) (1) =.6) and AccepT (payoff = 2.6).
Thus, Jefferson will select pass REPEAL to begin the game.

By backward induction we have determined the subgame perfect equilib-
rium paths of play for p =.8:

Jefferson passes REPEAL AcT Or Jefferson passes REPEAL ACT
Marshall upHOLDS REPEAL AcCT Marshall sTRIKES REPEAL AcCT
Marshall REFUSES JOB, UPHOLDS Jefferson apPEALS
LAW
Marshall upHOLDS REPEAL ACT Marshall REFUSES JOB, UPHOLDS
LAW
Jefferson IMPEACHES. Marshall upHOLDS REPEAL ACT

Jefferson IMPEACHES.

Note that these paths replicate the paths defined in Proposition A.4. A similar
analysis of alternative values of p can be offered in support of the other paths
denoted in the two propositions.
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