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Abstract: Access to reliable health advice can
make the difference between life and death. But
good advice is hard to come by. Within the con-
fines of the professional-client or doctor-patient
relationship, the First Amendment operates in a
way that protects good and sanctions bad advice.
Outside of this relationship, however, the tra-
ditional protections of the First Amendment
prohibit content- and viewpoint discrimination.
Good and bad advice are treated as equal. A core
assumption of First Amendment theory is the
autonomy of speakers and listeners. Another
assumption, as this Article demonstrates in the
health context, is the availability of access to pro-
fessional advice. This assumption, however, is
erroneous because access to health advice in fact
is unevenly distributed.

This Article argues that assuming access to pro-
fessional advice creates indefensible inequality.
Lack of access to expert advice puts some listen-
ers at much higher risk than others. Current First
Amendment doctrine is largely unproblematic for
those who can afford expert advice, and makes
expert advice much costlier where health provider
access is needed to obtain good advice. Those who
lack access must place a higher degree of trust in
widely-available information because they have
no more reliable alternative. In other words, First
Amendment doctrine places a higher burden on
those who can least afford expert advice and who
are most dependent on experts in public discourse.

Introduction

Access to reliable health advice can make the differ-
ence between life and death. But good advice is hard
to come by. While this is true in ordinary times, the
COVID-19 pandemic has made the need for widely
available, scientifically accurate health advice par-
ticularly pressing. Within the confines of the doctor-
patient relationship, the First Amendment operates
in a way that protects good and sanctions bad advice.!
For example, there is no First Amendment defense to
malpractice liability if a doctor dispenses bad advice to
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a patient that results in harm.? Outside of the doctor-
patient relationship, however, the traditional protec-
tions of the First Amendment generally prohibit con-
tent and viewpoint discrimination.? As a result, good
and bad advice are treated as equal.

A core assumption of First Amendment theory is
the autonomy of speakers and listeners. But when
expertise is involved, non-expert listeners cannot be
assumed to have the knowledge necessary to make
truly autonomous decisions. This is why we distin-
guish between the professional-client relationship,
designed to provide necessary expertise as the basis
for important life decisions, and public discourse,
where ideas are freely debated among speakers, in

As Nelson Tebbe observed, “[ jJudges and other con-
stitutional actors have been interpreting freedoms of
speech and religion in a manner that unwinds govern-
ment programs designed to ameliorate disparities of
wealth, income, and other primary goods.”” This Arti-
cle is situated in conversation with that emergent line
of First Amendment scholarship. As in other areas,
“constitutional actors might respond by improving
their understanding of how First Amendment rights
interact with economic justice.”® Excavating the mis-
taken premise of access to professional advice con-
tributes to this larger project. The access problem has
many facets that are widely discussed in the health
law literature, but the First Amendment issue fore-

The stark theoretical and doctrinal contrast between regulated speech within
the doctor-patient relationship and largely unregulated speech in public
discourse is only justifiable if listeners have equal access to expert advice. Lack
of access puts some listeners at much higher risk than others.

the first place. Another assumption, as this Article
demonstrates in the health context, is the availability
of access to expert advice. This assumption, however,
is erroneous because access to health advice in fact
is unevenly distributed. What if access to the doctor-
patient relationship, and thus access to expert medical
knowledge, is unattainable?

This Article argues that assuming access to pro-
fessional advice creates indefensible inequality. The
stark theoretical and doctrinal contrast between reg-
ulated speech within the doctor-patient relationship
and largely unregulated speech in public discourse is
only justifiable if listeners have equal access to expert
advice. Lack of access puts some listeners at much
higher risk than others. Current First Amendment doc-
trine is fairly unproblematic for those who can afford
expert advice, but it makes expert advice much costlier
where health provider access is needed to obtain good
advice.* Those who lack access must place higher trust
in widely-available information, which is unregulated
as to its accuracy in public discourse, because they
have no more reliable alternative. In other words, First
Amendment doctrine places a higher burden on those
who can least afford expert advice and who are most
reliant on experts in public discourse. Differential
access falls largely, though not exclusively, along racial
lines;® vulnerable populations are less likely to receive
reliable health advice routinely.

Scholars have recently begun to highlight the dis-
tributive effects of First Amendment jurisprudence.
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grounded here remains largely implicit. Although
an obvious doctrinal distinction exists between the
doctor-patient relationship and public discourse, the
underlying assumption usually stays unacknowledged.
Widely available access to healthcare, to be clear, is an
important policy goal independent of First Amend-
ment arguments, and I do not suggest that there is a
First Amendment claim to access. Rather, the argu-
ment I make here is that without equal access, the
assumptions underlying First Amendment doctrine
are erroneous, and therefore, the resulting differential
treatment of listeners within the doctor-patient rela-
tionship and those outside of it is unjustified.

The distinctive treatment of expertise in the doc-
tor-patient relationship is only justifiable if listener
autonomy is ensured. Either reliable expert advice
must be widely available, as I will argue here, or the
balance between speech protection and liability out-
side of the doctor-patient relationship ought to be
recalibrated, with potential implications beyond this
context. Focusing on the narrower issue of access to
professional advice, this Article offers one way of miti-
gating the imbalance.

This Article proceeds in three Parts. Part I sketches
the current First Amendment framework governing
the distinctive doctrinal treatment of professional
speech, that is, speech within the professional-client
or doctor-patient relationship for the purpose of giv-
ing professional advice. Part II exposes the inequali-
ties this First Amendment framework creates and
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highlights its consequences, putting free speech
theory into conversation with the health law litera-
ture concerned with access disparities. Part III offers
improving access to advice as one approach to miti-
gate the disconnect between the underlying theoreti-
cal assumption of access and the reality of limited
access to the doctor-patient relationship.

Expanding access to expert advice suggests an
admittedly highly speech-protective approach which
sustains current First Amendment doctrine. It does
not alter the balance between speech protection
and liability for bad advice in public discourse, out-
side of the doctor-patient relationship. It also does
not address continuing inequity within the doctor-
patient relationship that concerns the quality of avail-
able advice.? Short of rearranging the existing bal-
ance between speech protection and liability for bad
advice in public discourse, the importance of improv-
ing access to reliable advice by broadening access to
healthcare services becomes particularly salient in a
pandemic where the potential health harms from fol-
lowing bad advice are especially high.

I. The Framework of Unequal Advice

First Amendment doctrine bifurcates the quality
of information in public discourse and the doctor-
patient relationship.’® Whereas speech within the
doctor-patient relationship is regulated in numerous
ways to ensure its accuracy, these constraints are gen-
erally absent outside of this relationship. “The distinc-
tion between public speech and non-public speech is
embedded deeply within the fabric of First Amend-
ment doctrine ...,” as is evident in the issues surround-
ing professional advice. (For purposes of this Article,
I will limit the discussion to the doctor-patient rela-
tionship, but the claims I make throughout to a large
extent also apply to other professional relationships.)
As the Ninth Circuit put it, “outside the doctor-patient
relationship, doctors are constitutionally equivalent to
soapbox orators and pamphleteers, and their speech
receives robust protection under the First Amend-
ment.”’? This Part sketches the doctrinal distinction
between professional speech and speech in public dis-
course and their respective normative underpinnings,
focusing in particular on autonomy interests of the
speaker and listener in addition to other free speech
justifications such as the marketplace of ideas and
democratic self-government interests.!?

Importantly, although the Supreme Court declared
in its 2018 decision in NIFLA v. Becerra that it has
never recognized a category of professional speech,
it does afford the speech within the doctor-patient
relationship special doctrinal treatment.* Justice

FIRST AMENDMENT VALUES IN HEALTH CARE ® WINTER 2021

Thomas, writing for the NIFLA majority, discussed
“[1Jongstanding torts for professional malpractice”
and emphasized that informed consent is “firmly
entrenched in American tort law.” Subsequently, it is
still true that “identifying professional speech as dis-
tinct merely acknowledges a specific set of doctrinal
features that we have traditionally assumed apply to
speech between professionals and clients.”¢ The bifur-
cation between speech in the doctor-patient relation-
ship (irrespective of its “professional speech” label
which, despite its descriptive accuracy, the Court dis-
favors) on the one hand, and in public discourse on the
other thus still holds after NIFLA."7

A. Professional Speech

The law constrains what professionals may com-
municate to their patients within the confines of the
doctor-patient relationship for the purpose of giving
professional advice. These constraints are designed to
ensure that patients receive comprehensive, accurate,
and reliable advice. Whereas restrictions based on
content and viewpoint are generally considered sus-
pect, these limits — including professional licensing,
fiduciary duties, informed consent, and malpractice
liability — all place permissible limits on the content
of advice.”® T will map each of these features in turn.
They all hinge on the nature of professional advice as
different from other forms of speech.

The speech within the doctor-patient relationship
is of a specific quality. Unlike other types of speech,
its content is tied to professional knowledge, that is,
expertise specific to the profession. We might think
of the professions as “knowledge communities” which
exist to generate and disseminate knowledge.2° The
individual professional functions as a conduit between
the knowledge community and the client or patient.!
This connection to a knowledge community distin-
guishes the quality of advice communicated within
the doctor-patient relationship from speech, includ-
ing for example health advice, that occurs outside of it
for example in traditional media such as television or
on social media platforms such as Facebook, YouTube,
Twitter, and the like. Conceptualizing the professions
as knowledge communities for speech purposes also
parallels the mechanics of malpractice liability where
“the knowledge community’s standard of care deter-
mines the benchmark against which the individual
professional’s liability is assessed.”?

Importantly, professional knowledge is neither
monolithic nor static. There is a range of opinions
that count for good professional advice (as also recog-
nized in tort law through the “two schools of thought”
or “respectable minority” doctrine),?? and profes-

533

The Journal of Law, Medicine & Ethics, 49 (2021): 531-541. © 2021 The Author(s)

https://doi.org/10.1017/jme.2021.77 Published online by Cambridge University Press


https://doi.org/10.1017/jme.2021.77

SYMPOSIUM

sional knowledge can change over time.2* Indeed,
“[w]hat once was accepted in the field may soon be
outdated.”” However, the shared notions of validity
to which knowledge communities subscribe limit the
range of what counts as acceptable expertise.2¢ Change
within the knowledge community’s discourse occurs
by reference to these shared notions of validity.2” Thus,
“[d]ifferent assessments of shared knowledge, if valid
under the agreed upon methodology, may produce
good professional advice, even if it departs from the
mainstream.”?® Emergent knowledge can work its way
into the mainstream, as illustrated for example by the
case of medical marijuana.2?

During the COVID-19 pandemic, this process of
updating advice according to new scientific insights
was in unusually plain view, at times confusing the
public.2° This confusion in significant part is due to
the fact that the process of expanding and updating
knowledge ordinarily occurs internally. By the time
professional advice reaches the public in ordinary
times, it likely will have gone through deliberations
within the knowledge community. The academic lit-
erature, conferences, and personal interactions can
serve as sites of professional knowledge formation.?!
Though mostly through internal mechanics, knowl-
edge communities update their advice, and they
typically do so on the basis of a shared professional
standard, reflected in common ways of knowing and
reasoning and, in the case of scientific insights, the sci-
entific method.32 This also means that certain opinions
can be excluded from the body of professional knowl-
edge — or at least made extremely costly by imposing
potential liability if harm results from expressing those
opinions as advice — something that is impermissible
in public discourse. In this respect, as Robert Post put
it, “[eJxpert knowledge requires exactly what normal
First Amendment doctrine prohibits.”s?

The doctor-patient relationship is characterized by
an asymmetry of knowledge, where the patient seeks
the doctor’s advice to obtain knowledge the patient
otherwise lacks.?* At the same time, patient autonomy
demands that the ultimate decision to act on profes-
sional advice rests with the patient.?* This most funda-
mentally means the patient is able to make important
life decisions for herself. Being able to do so, however,
first requires “accessing the knowledge community’s
knowledge through the individual professional.”?¢ Of
course, access is just a necessary, but not necessarily
sufficient, first step; the patient also must understand
the advice. The professional, in turn, must “commu-
nicate all information necessary to make an informed
decision to the client.”?” In the classic formulation of
Canterbury v. Spence, the patient needs professional
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advice to gain “enlightenment with which to reach an
intelligent decision.”®® The interest thus protected is
the patient’s decisional autonomy, the ability to “chart
his own course.”?

Among the guardrails securing reliable advice within
the doctor-patient relationship are features that would
otherwise run afoul of the First Amendment. Before
giving advice, professionals must be licensed. As far
back as 1889, the Supreme Court has linked licensing
and professional qualification. In upholding a licensing
requirement to practice medicine, in Dent v. West Vir-
ginia, the Court noted: “No one has a right to practice
medicine without having the necessary qualifications
of learning and skill; and the statute only requires that
whoever assumes, by offering to the community his
services as a physician, that he possesses such learn-
ing and skill, shall present evidence of it by a certifi-
cate or license from a body designated by the State
as competent to judge of his qualifications.”*° Profes-
sional licensing, though often criticized as an economic
obstacle to limit entry to the profession, also serves to
ensure health and safety of the patient by establishing
minimum standards to practice.*!

As I have explained in more detail elsewhere,

“['t]Jhe most salient justification for professional
licensing is ensuring the professional’s compe-
tence; thus, the object of licensing is the profes-
sional’s knowledge. Licensing so understood ties
the individual professional to the knowledge
community by requiring a link between the
ability to speak as a professional and the com-
munication of knowledge as defined by the
profession.”*2

In an ordinary First Amendment context, by con-
trast, licensing requirements might be understood
as prior restraints on speech.*3 But whereas govern-
ment permission to speak speech is troublesome in
public discourse, and serves as a justification to pro-
hibit prior restraints, and licensing functions as an
ex-ante requirement to dispense advice, “suppression
of incompetent advice is normatively desirable in the
professional context.”** The goal is “preserving the
reliability of expert knowledge by guarding profes-
sionals’ competence, and protecting the dissemination
of reliable professional advice to the client.”*> More-
over, licensed professionals are subject to professional
discipline where members of the profession “evaluate
whether their peers meet the community’s profes-
sional standard.¢

Professional licensing has long been debated for
several reasons, mostly concerned with improper tai-
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loring of licensing regimes.*” And “[t]he mere fact
that someone is licensed to practice medicine does
not guarantee that they are scientifically competent.”8
As currently implemented, professional licensing fre-
quently is only a rough indicator of knowledge, and
professional discipline is often focused on factors
outside of professional knowledge and practice. For
example, Nadia Sawicki noted that medical boards
“often focus on character-related misconduct, includ-
ing criminal misconduct, that bears only a tangential
relation to clinical quality and patient care.”*® The
current regimes of licensing and discipline should be
improved to better serve their goal of ensuring com-
petent advice from licensed professionals. But as a
theoretical and doctrinal matter, properly calibrated
licensing and discipline serve an important function
in the dissemination of expert advice to listeners, and
their purpose aligns with the interest of protecting
the integrity of professional advice.?® This is also why
novel First Amendment challenges to professional
licensing ought to fail.*

In addition, fiduciary duties attach within the
doctor-patient relationship that create duties of loy-
alty and care to mitigate the knowledge asymmetry.>2
When the patient entrusts their doctor with providing
guidance on important health decisions, the doctor
must act in the patient’s best interest. This also means
the doctor has to act according to the insights of the
profession.”® A fiduciary relationship between speak-
ers and listeners, however, is incompatible with the
idea of speaker and listener autonomy in public dis-
course.’* In analyzing fiduciary obligations, one could
focus primarily on the type of relationship, as some
scholars do, or the content of information conveyed
within the relationship. The professional’s obligation
is to convey the insights of the knowledge commu-
nity in an accurate and comprehensive manner.*s But
whereas fiduciary duties provide normative support
for a patient’s trust in their doctor, it is also impor-
tant to note that disparities exist in the level of trust
between patient and provider. The trust between pro-
vider and patient may be influenced by a range of fac-
tors, including for example cultural, religious, politi-
cal, or socio-economic differences. In short, access to
the doctor-patient relationship by itself does not nec-
essarily provide equal access to relationships of trust. I
will return to this point later in Part III.

Likewise, informed consent requirements, which
enforce the interest in full disclosure of relevant infor-
mation in the medical context, address the knowledge
asymmetry and aim to ensure patient autonomy.’¢
Of course, on the eve of Canterbury’s fiftieth anni-
versary, critiques of the way consent is obtained in
practice abound, but the goal of meaningful consent
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and understanding of risks, benefits, and alternatives
remains at the core of ensuring patient autonomy.>?

Finally, malpractice liability can be understood
to protect the integrity of advice a patient receives
from their doctor. Although the fiduciary duty of
care includes the duty to act as a competent profes-
sional, it is not necessarily duplicative of the malprac-
tice regime. The category of harm is betrayal of trust
in the former and professional incompetence in the
latter regime.’® The two regimes are complementary
in that the patient’s interests include both the accu-
racy of advice and the ability to rely on that advice.?
Professional knowledge in both instances provides
the benchmark against which individual profession-
als are assessed; thus, the knowledge community sets
the standard of care and the individual professional
is compared to that standard.®® Put into a free speech
perspective, “only good professional advice, as mea-
sured by the standards of the relevant knowledge
community is protected.”s' Thus, “[bJad professional
advice is subject to tort liability, and the First Amend-
ment provides no defense.”s2

Shifting to the perspective of underlying speech
interests, we can see that the constraints imposed on
the doctor-patient relationship are designed to gov-
ern speech in the listener’s interest. Consequently, the
professional’s interest as a speaker within the doctor-
patient relationship is unlike the speaker interest out-
side of it. Whereas the speaker’s autonomy interest in
public discourse typically is understood as the speak-
er’s interest to speak their own mind, “the autonomy
interest to freely express one’s personal opinions,” the
speaker interest at stake within the doctor-patient
relationship is the professional autonomy interest
“to express one’s professional opinion as a member
of the knowledge community.”s? This speaker inter-
est interacts with the listener’s decisional autonomy
interest in that it provides the knowledge necessary
for the listener’s decision.®* Post notes that “[bJ]ecause
the practices that produce expert knowledge regulate
the autonomy of individual speakers to communicate,
because they transpire in venues quite distant from the
sites where democratic public opinion is forged, they
seem estranged from most contemporary theories of
the First Amendment.”®* I will next turn to the First
Amendment landscape outside of the doctor-patient
relationship to highlight the differences, focusing on
the role of expertise and professional advice.

B. Speech Outside of the Professional Relationship

The constraints imposed on speech in the doctor-
patient relationship to ensure its accuracy, as mea-
sured by the standards of the knowledge community,
are typically absent outside of the relationship. In pub-
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lic discourse, there is no distinction between expertise
and quackery.5¢ Advice that departs from the insights
of the knowledge community can be sanctioned in the
professional-client relationship, but “false ideas” do
not exist in public discourse.” Whereas malpractice
liability may be imposed for bad advice in the doctor-
patient realtionship that results in harm, First Amend-
ment doctrine outside of that relationship protects lies
just as much as disciplinary expertise.®® Content-and
viewpoint-based regulations, uniformly accepted for
professional speech in the form of informed consent
and malpractice as just discussed,® are presumptively
unconstitutional outside of the professional-client or
doctor-patient relationship.” Just as informed consent
requirements have no place in the public discourse,
so too are fiduciary duties incompatible with speech
in that context.”” Where there is no “personal nexus
between professional and client ..., and a speaker does
not purport to be exercising judgment on behalf of any
particular individual with whose circumstances he is
directly acquainted,’”> the duties owed within the pro-
fessional relationship do not exist. In public discourse,
in short, each speaker and listener is on their own.

Importantly, the identity of the speaker in public
discourse is irrelevant for First Amendment purposes.
Thus, a professional’s private speech in public dis-
course receives the same protection as anyone else’s.”
Of course, it is possible that a professional’s private
speech will be perceived as more likely to convey accu-
rate information.™ Based on their training and licens-
ing, doctors in public discourse, for example, might
be considered trustworthy, and their statements on
medical matters might be deemed more reliable than
those of laypeople. But unlike in the doctor-patient
relationship, there are no legal guardrails — such as
malpractice liability for bad advice — to ensure that
this is actually the case: “When a physician speaks to
the public, his opinions cannot be censored and sup-
pressed, even if they are at odds with preponderant
opinion within the medical establishment.””s Outside
of the professional relationship, individual profes-
sionals are not bound by the knowledge community’s
insights.”

Moreover, professionals may challenge the profes-
sional knowledge community’s most fundamental
insights in public discourse, something they are not
free to do while dispensing professional advice within
the professional relationship.”” Imagine, for example,
that a trained and licensed physician hosts a television
program in which he gives advice. No matter how inac-
curate the advice may be, such a professional “cannot
under the First Amendment be held to the standard
of medical malpractice that would censor him within
the professional-client relationship. In short, a profes-
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sional may give bad advice to millions of viewers —
but not to one client.””8

The reason for this difference is that under exist-
ing doctrine as currently understood, “[ w]ithin pub-
lic discourse, traditional First Amendment doctrine
systematically transmutes claims of expert knowledge
into assertions of opinion.””® Moreover, the speaker’s
perspective tends to be the central concern in public
discourse.?® Normatively, the constraints that limit
speech in the professional-client relationship are
absent in public discourse, because speakers are con-
sidered to be equals.?’ As I have explained, a “tradi-
tionally strong notion of equality continues to pervade
our understanding of the First Amendment. The justi-
fication is based in democratic theory: a fundamental
belief in equality of speakers and opinions in public
discourse is necessary for equal participation, which
in turn forms the basis of democracy.’s?

By contrast, in the professional setting, one could
consider the lack of equality among speakers —
and, characteristically for that relationship, the lack
of equality between speakers and listeners — with
respect to expert knowledge “undemocratic.” Pro-
fessional knowledge, and expertise more generally,
breaks the assumption of equality among speakers
and opinions. But it still serves an important func-
tion, because “it informs public discourse in a manner
that can lead to more informed decisions of citizens
without expert knowledge by providing expertise that
would not otherwise exist. Thus, precisely by virtue of
its undemocratic nature, professional knowledge has
the potential to advance democratic public discourse.
On this view, the presence of expert knowledge is bet-
ter for public discourse than its absence.”s?

In addition to the justification for speaker equality
based in democracy and autonomy among speakers in
public discourse generally, the marketplace of ideas
rationale may supply good reasons to let profession-
als challenge their knowledge community’s consensus
outside of the professional relationship. Whereas an
“epistemic marketplace” exists within the profession
where new insights are generated through arguments
based on agreed-upon methods, it might further inno-
vation to challenge the orthodoxy from the outside.
Airing unorthodox ideas outside of the doctor-patient
relationship could provide an avenue to push knowl-
edge in unexpected directions. In addition, it helps
to educate the public about cutting-edge research
that might advance professional knowledge. On this
reasoning, the “professional ahead of the curve” is a
potentially valuable voice that should not be silenced
because they depart from the current state of profes-
sional knowledge. Airing unorthodox ideas outside of
the doctor-patient relationship could provide an ave-
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nue to push knowledge in unexpected directions. In
addition, it helps to educate the public about cutting-
edge research that might advance professional knowl-
edge. But this trade-off to favor innovation also can
result in serious harm. In the context of health advice,
emergent and untested ideas might have adverse
effects that have not yet been discovered or sufficiently
studied. While this potential for harm is to be avoided
within the doctor-patient relationship, it is generally
accepted in public discourse.

The COVID-19 pandemic provides a cautionary tale.
Whereas updating knowledge within the discourse of
the profession is based on shared ways of knowing
and reasoning, challenges in public discourse are not
necessarily based on a shared methodology. Thus, in
the spirit of equality among speakers, any challenge is
permissible. During the pandemic, we have seen such
challenges from both experts and non-experts. While
challenges to expertise from government speakers,
such as for example former White House advisor Dr.
Scott Atlas,’* may be particularly problematic espe-
cially if they are couched in the form of advice or com-
mands, and the normative basis might be challenged
for considering them equals in public discourse, other
speakers, including other professionals, are free to
challenge even the most fundamental professional
insights.85 This has led to harmful outcomes such as
the widely-reported death of a man and hospitaliza-
tion of his wife after ingesting chloroquine to prevent
coronavirus, reportedly relying on President Trump’s
erroneous assertions about its benefits.’¢ As currently
understood, however, the balance between speech
protection and liability for harm in public discourse
cuts decisively in favor of protecting speech.

II. Unequal Access to Advice and Its
Consequences

In discussing the racial inequities in the context of
the public health response to COVID-19 in the United
States, Aziza Ahmed and Jason Jackson point out
that “[t]he legal system has ... contributed to the pro-
duction of the background conditions that lead to
extreme health disparities and lay the foundation for
poor health outcomes among vulnerable populations,
particularly racial minorities.”” The legal system also
both governs who has access to healthcare and sets
the legal parameters for speech protection. The inter-
action of First Amendment doctrine with its under-
lying assumption of access and the reality of limited
access come together to exacerbate such disparity. The
immediate consequence of unequal access to health
advice is that some individuals must rely on informa-
tion publicly available to make health decisions.
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Access to medical care in the United States is lim-
ited, and vulnerable populations — including racial
minorities — suffer from the resulting inequities.s® To
be sure, the First Amendment perspective highlights a
narrow conception of access, that is, it focuses only on
the individual’s ability to enter into a doctor-patient
relationship. But it is important to note that the access
to healthcare problem is much larger, encompassing
both “(1) dearth of actual services and (2) racism in
healthcare settings that impedes access.”s® During the
COVID-19 pandemic, the problem of unequal access
intensified, but the pandemic has only exacerbated a
problem that has existed all along.9°

To reiterate, the lack of access to health advice
results in inequality in many ways, including with
respect to the First Amendment. Improving access to
healthcare is an essential policy goal independent of
First Amendment concerns. But from a First Amend-
ment perspective, it is meaningful to acknowledge
that without equal access, the assumptions underly-
ing current doctrine are erroneous, and the result-
ing differential treatment of listeners is unjustified. A
necessary prerequisite for listener autonomy in pub-
lic discourse is equal access to relevant information.
Information may come from any number of sources,
including traditional media outlets, social media and
the like. But information in public discourse is not the
same as expert knowledge. Even in public discourse,
it makes a difference for an individual’s autonomy
interest whether information is supported by scien-
tific standards or based on junk science. In the health
context, however, equal access to information means
equal access to a specific kind of information, namely
expert knowledge. As I have explained, “[t]he lis-
tener’s perspective reveals the qualitative difference
between them. A client or patient today may have
access to virtually unlimited amounts of information
through multiple channels. Yet, none of this infor-
mation amounts to expert knowledge. To be flip, Dr.
Google is not really your doctor.”" This significantly
limits decisional autonomy, which requires compre-
hensive, accurate (as measured by the standards of the
relevant knowledge community), and reliable infor-
mation personally tailored to the patient.92

Again, the COVID-19 example usefully illustrates
the pitfalls of relying soley on public discourse. Per-
haps most prominently, celebrity “TV doctors” have
been dispensing advice to large audiences that is
inconsistent with professional expertise.?? On the
one hand, there are known personalities with large
pre-pandemic followings, maybe best exemplified by
Dr. Oz, whose penchant for unorthodox views may
have already been known by many viewers.9* On the
other hand, less prominent professionals emerged
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who may “sincerely and authentically hold false scien-
tific beliefs.”s> Take the example of Dr. Stella Imman-
uel who appeared in a video widely shared on social
media.% As Post recounts, she promoted — apparently
based on her sincere conviction — hydroxychloroquine
as a cure for COVID-19. However, had she advised a
patient in the same way and subsequently been sued
for malpractice, Post argues that a First Amendment
defense would likely be unsuccessful in this scenario,
because doctors cannot demand that their patients
gamble with their health to follow doctors’ unortho-
dox views.9”

This is not to suggest that there is no reliable health
advice available outside of the doctor-patient relation-
ship. Throughout the pandemic, for example, good
medical advice was also dispensed by “the doctor-jour-
nalists who usually play a supporting role in network
and cable newscasts and have now become the lead-
ing performers.”® But while the American Medical
Association provides guidelines for physicians’ media
interactions,? the quality of advice is not secured by
the same legal guardrails as advice within the doctor-
patient relationship.

II1. One Approach: Improving Access

The bottleneck for First Amendment purposes
between generally available but unchecked health
information and reliable expert knowledge is access
to the doctor-patient relationship. Improving access
to advice is the least doctrinally disruptive and thus
most speech-protective solution to the First Amend-
ment problem. It may not ultimately be the one that
is normatively most desirable, but in terms of imme-
diate payoff, it seems worth examining. From a First
Amendment perspective, a wide range of approaches
could lead to the desired result. Whether Medicare
for all, a robust ACA expansion, or more targeted
programs to improve access for vulnerable popu-
lations is the most suitable approach from a health
policy perspective would not meaningfully change
the First Amendment calculus. As long as equal-
ity among listeners as recipients of health advice is
ensured, First Amendment theory is largely agnos-
tic as to the specifics of expanding advice. Another,
less speech-protective alternative might realign the
balance between speech protection and liability for
advice that results in harm.!°° But, as Tebbe convinc-
ingly argues, “it must be accepted that a turnabout
in First Amendment interpretation is not likely any-
time soon.”°! Though unquestionably a massive pol-
icy challenge, improving access would not require a
change in First Amendment interpretation. And, as
already indicated, improving the availability of access
is only a first step which must be followed by ensuring
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the high quality of personally tailored advice within
professional relationships of trust for all patients.

An even narrower proposal not centered on access to
the doctor-patient relationship itself might be a “pub-
lic option” for supplying expertise in public discourse,
particularly in times of public health crises. One pos-
sibility could be an aggressive public rollout of exper-
tise, for example by the CDC. But such a strategy may
be only of limited success. First, it depends on political
willingness to take on the role of providing expertise,
something that was notably absent in the early days
of the pandemic during the Trump administration.
And even assuming that a competent agency was able
to disseminate advice, it may be unsatisfactory. One
central problem to such an approach is the position of
government experts in the marketplace of ideas more
broadly. In an age of viral memes, and widespread
mis-and disinformation, which I will return to, the
government’s message may be lost in the cacophony
of messages. Indeed, to combat this challenge, the
administration is now seeking to enlist influencers on
social media to amplify its public health message.'°?

Another issue is related to the individualized nature
of public health measures. To illustrate, Ahmed and
Jackson explain that the CDC’s COVID-19 response
displayed features of the “neoliberal” turn in public
health that “emphasizes individual actions over struc-
tural responses.”©3 Thus, in the early stages of the
pandemic, individual actions such as washing hands
— “what might have seemed like an easy individual
behavior change exercise™* — were stressed, largely
disregarding the social determinants of health.’os They
further note that this is not a new approach, but rather
continues a trend “that has transformed virtually all
arenas of public policy since the 1970s. It haunts the
response to public health crises in the United States
including epidemics that preceded COVID-19.”196 In
this approach, racial inequities are perpetuated.!°7
Although “race was formally absent in the policies that
promoted individual responsibility, it was fundamen-
tal to the underlying political logic that fueled the rise
of the neoliberal approach.”°8 Thus, there are struc-
tural inequities that may be packaged into a public
rollout of medical information that are based in the
government’s overall contemporary approach to pub-
lic health.

In short, attempting to replace the doctor-patient
relationship with such a “public option” for obtaining
expertise, perhaps even limited to a particular public
health crisis, is a fraught alternative. Ultimately, short
of shifting the balance between speech protection and
liability, expanding access to the doctor-patient rela-
tionship is the most speech-protective way to justify
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the bifurcation between advice within the doctor-
patient relationship and public discourse.

Finally, two caveats to the partial solution of expand-
ing access. First, expertise has been eroded even when
there is access. This is part of the larger story of the
“democratization” of expertise.’?® Even equalized
access to healthcare still does not solve the problem of
educational disparities and a fragmented information
landscape. Not everyone will get information from
reliable sources, and access does not guard against
dis-or misinformation. To illustrate, there is evidence
of large-scale mis- and disinformation about a wide
range of aspects related to the COVID-19 pandemic,°
including an intensified problem of vaccine misinfor-
mation.” Distinct from the role of experts in public
discourse, non-experts also have rendered advice. In
the current pandemic, influencers have had a large
role in disseminating bad advice." It helps to have
access to the doctor-patient relationship, but it’s not
the solution to the plague of health mis-and disinfor-
mation."? Individuals can still fall prey to bad advice
from these sources and suffer significant harm, even
if they have access to premium care. And, as we have
seen in connection with mask mandates and COVID-
19 vaccine efforts, there can be political resistance of
individuals that has nothing to do with lack of access
to expertise.™*

Second, the argument here solves a First Amend-
ment theory problem with a policy problem, that is,
improving access to healthcare. A critic might suggest
that rather than thinking about how to best fix First
Amendment doctrine, we ought to focus on policy
strategies to end the distributive inequities. The social
determinants of health suggest a sprawling problem
that goes well beyond access to the doctor-patient
relationship. Vulnerable “populations disproportion-
ately suffer from health conditions, including higher
rates of asthma, diabetes, cancer, and heart disease.”'s
This is due to a variety of “structural and environmen-
tal issues, such as poor housing conditions; living in
food deserts and food swamps; contaminated water;
air pollution; and persistent stress due to employment
and financial insecurity, poverty, and racial discrimi-
nation.”’¢ The underlying problem is the unequal dis-
tribution of resources and opportunities in addition
to access to healthcare, not First Amendment doc-
trine or access to information. As Ahmed and Jack-
son argue, “the literature on the social determinants
of health focuses on structural constraints to good
health, including the mechanisms through which
the upstream legal regime produces poor health out-
comes. This approach emphasizes the point that the
idea of risk is not about a rational individual making
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a calculated choice, nor is it about access to informa-
tion. Instead, people’s poor health outcomes are often
the result of structural factors well outside of their
control.”” And, relatedly, even access to healthcare or
(equal) health information would not necessarily and
without more lead to equitable health outcomes.”s
Merely creating better access thus is not by itself suf-
ficient for the larger problem of health disparities.
Nonetheless, it is worth exposing the assumption of
access as a central flaw in First Amendment doctrine.
And one way to remedy this mistaken assumption is
through improved access.

IV. Conclusion

Angela Harris and Aysha Pamukcu note that
“[w]e live in a time of increasingly steep inequalities,
not only in income and wealth, but also in access to
basic public goods like healthy food, clean water, and
adequate housing.® Current First Amendment doc-
trine exacerbates these inequalities. As Tebbe diag-
noses with respect to current interpretations of free-
dom of speech (and religion), “the regressive impact
of actions grounded in these constitutional freedoms
is particularly noticeable against the backdrop of
historic levels of economic inequality. Paradoxically,
these constitutional rights, which are commonly asso-
ciated with democracy, are working to undermine the
material conditions for a cooperative society.”’2° The
lack of access to expert advice and the idea of a largely
unregulated free trade in ideas in public discourse
places an indefensible burden on some listeners that
undermines the equality justification for speech pro-
tection and content-and viewpoint neutrality. This
Article exposed a central flaw in First Amendment
doctrine, the assumption of access to advice, and sug-
gests as one plausible remedy the expansion of access
to the doctor-patient relationship.
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