t}£’,)(l w @ (%cief_v REVIEW

The Nature of Circuit Court Gatekeeping
Decisions

Erin B. Kaheny

This article provides an analysis of the nature of circuit court threshold de-
cisions. Specifically, a model sensitive to the institutional context of the circuits
is developed and tested across all threshold decisions in the sample and in
more limited samples of proper party and proper forum votes. The results
suggest that circuit court gatekeeping is a function of multiple factors, in-
cluding circuit court law, litigant status, the lower court decision, and, at times,
the ideological preferences of the circuit judge or that of his or her circuit.

ithout a doubt, a crucial development in judicial schol-
arship has been the increased interest in analyzing the lower
federal appellate courts. Indeed, a convincing justification for
scholarly attention to the U.S. Courts of Appeals is the well-known
fact that the Supreme Court reviews relatively few courts of appeals
decisions each year, thus leaving circuit court judges with the task
of settling a number of important legal controversies (Songer,
Sheehan, et al. 2000:16-7). As Cross (2007:2) notes, “The circuit
courts resolve more than fifty thousand cases a year. Each of those
decisions is binding precedent within the geographic bounds of the
circuit and typically influences the application of the law even out-
side those bounds.” Unsurprisingly, he and several others claim
these courts to be notable “policy makers” (see, e.g., Cross 2007:2;
Hettinger et al. 2006:14; Songer, Sheehan, et al. 2000:3), with the
courts’ contributions in this regard at least a partial function of
their agendas (Songer, Sheehan, et al. 2000:14-6) and a function of
their role in handling issues prior to, or (in effect) in place of,
adjudication by the Supreme Court (see, e.g., Hettinger et al.
2006:15, discussing the pre-Grutter v. Bollinger [2003] importance
of the Fifth Circuit Court of Appeals’ decision in Hopwood v. State of
Texas (1996) with respect to affirmative action; Klein 2002; Segal
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130 The Nature of Circuit Court Gatekeeping Decisions

et al. 2005:230-3, discussing the importance of circuit court treat-
ment of the military’s “Don’t Ask, Don’t Tell” policy).

But while judicial scholars have acknowledged the contribu-
tions of circuit court judges in terms of their role as substantive
policy makers in the U.S. legal system and, hence, have concen-
trated their efforts on investigating the nature of the courts’ de-
cisionmaking accordingly (see, e.g., Humphries & Songer 1999;
Songer & Davis 1990; Songer & Haire 1992), the contributions of
circuit court judges to the development and implementation of
threshold policies have not been systematically assessed (see Cross
2007:186). Yet all federal court judges, including circuit judges,
make important procedural decisions in the course of their deci-
sionmaking, and these decisions have significant consequences for
the litigants involved. Specifically, like all federal court judges, cir-
cuit judges have the ability to apply a number of threshold rules to
reach or avoid reaching the merits of a given appeal. In addition,
circuit judges are frequently asked to review the threshold deci-
sions of lower court judges. These threshold or “access” decisions
involve questions of standing to sue, mootness, ripeness, exhaus-
tion, jurisdiction, and so forth. By granting or denying access to a
full hearing on the merits, judges act as “gatekeepers,” regulating
the judicial system’s “demand input” (Goldman & Jahnige
1971:114) and, thus, selecting those litigants and claims that will
receive full judicial consideration (Taggart & DeZee 1985:84).

Scholars have clearly demonstrated the importance of this type
of procedural decisionmaking at the Supreme Court level (e.g.,
Atkins & Taggart 1982; Orren 1976; Rathjen & Spaeth 1979, 1983;
Silverstein & Ginsberg 1987; Taggart & DeZee 1985; Wasby
1976:31-54; Wasby 1984:121-44) and have examined standing
decisions at the district court level (Rowland & Todd 1991) as well.
However, the lack of attention toward procedural issues at the cir-
cuit court level has led to the portrayal of circuit judges as being
relatively insignificant gatekeepers.! Although circuit judges do not
have the gatekeeping capacity of the Supreme Court with its dis-
cretionary docket, nor are they as institutionally situated for this
role as are federal district court judges (Goldman & Jahnige
1971:114), circuit judges do consider threshold issues or access

! There are important exceptions in this respect. For instance, in his study of the
Second, Fifth, and D.C. Circuits, Howard (1981:41-2) describes ways in which circuit court
judges operate as gatekeepers in the federal system. In particular, he notes the practices of
deciding cases without a hearing, consolidating appeals, issuing per curiam opinions, and
deciding cases without published opinions. He also discusses the circuits’ role in “inviting
and discouraging, sifting and refining, federal appeals” (Howard 1981:54). Goldman and
Jahnige (1971:114, see Footnote 30) also acknowledge the role of circuit court judges as
gatekeepers, although they note that this role is limited relative to that of the district courts
and the Supreme Court. Finally, most recently, Cross (2007:178-200) considers threshold
or gatekeeping decisions in his broader analysis of circuit court decisionmaking.
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rules in a significant number of cases that are appealed to them
each year (Cross 2007:187).% Cases involving threshold rules thus
present circuit judges with the opportunity to give effect to or
constrain the discretionary gatekeeping decisions of lower court
judges, and such rules, at least potentially, provide circuit judges
with some leverage in reaching the merits of appeals.

And, in fact, given the sheer number of opinions involving the
application of threshold issues by circuit judges relative to the Su-
preme Court, for example, one can see that circuit judges play a
relatively important gatekeeping role. To get a basic idea of such
trends, I examined the frequency with which threshold issues were
considered in decisions reported in the U.S. Supreme Court Ju-
dicial Database® and the U.S. Courts of Appeals Database,* the
latter of which contains a sample of circuit court decisions. As seen
in the former dataset, over the entire course of the Warren Court
period, the Supreme Court considered at least one of these issues
in 252 opinions while the Burger Court considered at least one of
these issues in 297 opinions. In the time period between 1986 and
2000, the Rehnquist Court, moreover, issued 207 opinions involv-
ing these issues.

Such trends may be compared with those evidenced in the
sample of circuit court cases found in the U.S. Courts of Appeals
Database. For the Warren Court period, the appeals court database
includes 733 circuit cases raising threshold issues and includes
1,219 cases for the Burger Court period. In the period of the
(original) appeals court database covering the Rehnquist Court,
moreover, there were 1,090 such cases.’ Because the original ap-
peals court database includes a sample of only 15 cases per circuit
for the years prior to 1961 and only 30 cases per circuit from 1961
to 1996, the actual number of circuit opinions raising threshold

2 About 10 percent of the cases in the widely employed U.S. Courts of Appeals Da-
tabase have included circuit consideration of a threshold issue (Cross 2007:187), which is
certainly a nontrivial percentage of cases.

® The United States Supreme Court Judicial Database 1953-1999 Terms, Harold J.
Spaeth (principal investigator), NSF# SES-8313773 and SES-8812935. The database and
documentation are available at the Web site of the Judicial Research Initiative (JuRI) at the
University of South Carolina, http://www.cas.sc.edu/poli/juri/. The issues selected for this
descriptive analysis include those coded under 701-708, 712, 721, 731, 741, 751-754, 759,
801-811, 852-857, 859, 860, 867, 870, and 899 (involving “judicial power” issues). The
unit of analysis selected for this purpose was the case citation, and all decision types with
the exception of memorandum cases and decrees were included.

* The United States Courts of Appeals Database, Donald R. Songer (principal inves-
tigator), NSF# SES-89-12678. The database and documentation are available at the Web
site of the Judicial Research Initiative (JuRI) at the University of South Carolina. http://
www.cas.sc.edu/poli/juri/. I included all the threshold cases coded in the U.S. Courts of
Appeals Database for this purpose.

® When this study was initiated, the last year of available data in the appeals court
database was 1996.
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issues in each of these periods is probably well above these figures.
In addition, the appeals court database includes only published cir-
cuit opinions and thus likely underestimates the true prevalence of
these decisions at the circuit court level. And, as noted above, as
with respect to many other policy matters, most of these circuit
threshold rulings are never reviewed by the U.S. Supreme Court.

The purpose of this article, therefore, is to take a closer look at
the nature of these important decisions at the circuit court level. As
suggested by previous research, the use and interpretation of
threshold rules may be motivated by a number of goals, but, as the
circuit court literature has demonstrated, institutional features
surrounding courts of appeals decisionmaking can influence the
nature of circuit judge decisions (see, e.g., Cross 2007; Hettinger
et al. 2006; Kaheny et al. 2008) and thus are likely to play a role in
the advancement of goals pertaining to procedural questions as
well. Thus, for the purposes of the present study, I employ the
theoretical framework of “new institutionalism,” which “focuses . . .
on how institutions and larger structures dynamically shape the
choices made in the political process” (Gates 1991:477) to inform
the development of a model of circuit judge gatekeeping decisions.

Specifically, while I explore the determinants of circuit court
judge decisions to issue either flexible or restrictive threshold rul-
ings, I pay particular attention toward the possible purposes that
these rules may serve as well as key contextual features of circuit
court decisionmaking that might influence their advancement. In-
deed, while threshold rules may, in fact, offer circuit judges with
potential discretion (see, e.g., Cross 2007:180-1), the context in
which such judges render threshold decisions will likely curtail the
use of this discretion to serve policy goals—at least to some extent
and, possibly, to a great extent. In addition, given the attention
paid toward the role of litigant status and/or resources on a liti-
gant’s success on the merits in previous courts of appeals research
(Songer & Sheehan 1992), it would seem particularly important to
explore whether such characteristics might enhance one’s oppor-
tunities for securing a pro-access vote at the circuit court level.
Thus, I also consider circuit judge gatekeeping decisions in light of
studies rooted in Galanter’s (1974) analysis of the “haves” versus
the “have nots” in court.

Scholarly Investigations of Judicial Gatekeeping

As noted above, the use of various procedural or threshold
rules to avoid reaching the merits of a given legal challenge might
be conceptualized as a form of judicial gatekeeping. Although all
federal court judges deal with these issues at all levels of the federal
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judiciary, attention in the literature has largely focused on the role
of the federal district courts and the Supreme Court.

At the federal district court level, for example, scholars have
suggested the importance of both judicial policy preferences as well
as litigant status in one important area of access law: standing.
Rowland and Todd (1991), for example, have found important
differences in the tendencies of Presidents Richard M. Nixon/Ger-
ald Ford,® Jimmy Carter, and Ronald Reagan judicial appointees to
grant standing to “upperdog” and “underdog” litigants. In par-
ticular, while the Reagan appointees exhibited more flexibility with
respect to upperdog litigants, they were more inclined to restrict
access to underdog litigants than were the appointees of Presidents
Carter and Nixon/Ford (Rowland & Todd 1991:181).

Even more attention, however, has been focused on the pro-
cedural decisionmaking of the Supreme Court, with much of the
scholarship comparing the access decisions of the Warren and
Burger courts and/or the individual justices who sat on these
courts. Key questions involved in this line of research have cen-
tered on the extent to which the Supreme Court has decided cases
raising rules of access as well as the pro- or anti-access nature of
those decisions (e.g., Atkins & Taggart 1982; Taggart & DeZee
1985). Supreme Court scholars have also sought to identify the key
variables driving the Court’s access decisions. Rathjen and Spaeth’s
(1979:367) analysis of the Burger Court, for example, examines
whether the Court’s decisions in cases raising threshold rules were
driven by “administrative/legal motivations,” “political consider-
ations,” or an “overall orientation toward access per se.” Their
cumulative scaling results suggest that each of these factors pro-
vided only partial explanations for the Court’s access decisions,
leading the scholars to investigate variation in the importance of
these factors among the justices (Rathjen & Spaeth 1979:374).

Finally, Supreme Court scholars have analyzed the conse-
quences of access decisions with respect to the merits of the cases in
which they arise, hypothesizing that threshold decisions are related
to judicial ideology. Rathjen and Spaeth (1983), for example, have
examined Burger Court denials of access across the 1969-1976
terms. Their analysis suggests a strong connection between judicial
votes on access and judicial ideology, finding that conservative jus-
tices have tended to deny access in cases when such denials pro-
duced conservative outcomes. Further, their examination of cases
in which denials of access produced liberal outcomes is also con-
sistent with their hypothesis.

® They include in their analysis those federal district court judges appointed by Pres-
ident Nixon but subsequently confirmed during the Ford administration.
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While a number of studies document and explain this form of
gatekeeping at the Supreme Court level, gatekeeping studies with a
focus on circuit court decisionmaking have been far more limited
in number. Nonetheless, a few legal scholars have explored circuit
court access decisions and in doing so have shed light on the nature
of these decisions in the circuit court environment. For example,
in a case study of the D.C. Circuit’s decision in International
Labor Rights Education and Research Fund v. Bush (1992), Smith
(1993:1615) argues that a circuit panel employed access rules “as a
pretext” to sidestep a difficult decision. In his study of circuit court
decisions to grant standing in environmental law cases, Pierce
(1999:1744), moreover, found that “Republican judges denied
standing to environmental petitioners almost four times as often as
did Democratic judges.” Thus, both of these circuit studies suggest
that circuit judge decisions involving rules of access may be driven,
at least partially, by a circuit judge’s ideological preferences.
Therefore, one can also infer that circuit court gatekeeping via
the interpretation of access rules may be an important means by
which circuit judges exercise discretion with respect to their man-
datory dockets.

In a more recent effort, Cross (2007:178-200) examines circuit
court threshold decisions as part of his larger analysis of circuit
judge decisionmaking. Relying upon the U.S. Courts of Appeals
Database, Cross (2007:188-9) investigates why a number of cases in
which threshold issues were considered but access was denied were
associated with conservative results and why those in which such
issues were raised and access granted often had liberal results. The
focus of his study, however, is not on individual circuit judge de-
cisions on whether to grant or deny access in a given case. Rather,
his analysis is largely focused on predicting liberal or conservative
case outcomes.

Although these works contribute to the literature on circuit
court gatekeeping, they do not provide an analysis of gatekeeping
decisions in a fully integrated model. That is, while these studies
suggest that circuit judge gatekeeping decisions may be utilized to
advance such judges’ policy goals, it is unclear whether other goals
may also be in operation and whether their advancement may be
influenced at all by the contextual features of circuit court deci-
sionmaking. In addition, while litigant characteristics have been
deemed important predictors in circuit judge merits decisions, de-
spite the pretty serious implications of this being true with respect
to threshold decisions, scholarship exploring differences among
various litigants with respect to their ability to surpass procedural
challenges has been noticeably absent. These issues, however, can
and should be explored in the context of an integrated model of
circuit judge gatekeeping decisions. The present study therefore
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attempts to fill this void in the circuit court literature by exploring
the relative influence of attitudinal and legal forces as well as lit-
igant characteristics in a model of circuit court gatekeeping, rec-
ognizing as well key institutional features of the circuit court
context.

Theory and Hypotheses

Ideological Congruence

Circuit court studies indicate that circuit judges’ policy goals
play a contributory role in their decisionmaking processes (see,
e.g., Songer & Ginn 2002; Songer, Ginn, et al. 2003; Songer &
Haire 1992). As the literature on Supreme Court gatekeeping (e.g.,
Rathjen & Spaeth 1983) and the extant analyses of circuit court
gatekeeping (e.g., Cross 2007:178-200; Pierce 1999; Smith 1993)
suggest, procedural threshold decisions may also be explained, in
part, by the judges’ ideological preferences. That is, judges may be
informed by the conservative or liberal implications of a particular
ruling on a threshold issue and vote accordingly. Indeed, given the
limited discretionary jurisdiction of the circuit courts, it would not
be surprising if circuit judges turned to threshold doctrines to
pursue their policy goals or construed them in a manner that con-
forms to their policy preferences. Access rules may also provide
circuit judges with a means to keep certain categories of litigation
or litigants off the judicial agenda.

One option in assessing the role of ideology in these decisions
may be to assume that a liberal judge will tend to grant access to
hearings on the merits, whereas a conservative judge will be in-
clined to deny such access. Indeed, using a measure of judge ide-
ology as the sole independent variable in a model of circuit judge
threshold votes to grant access suggests this very relationship
(results not shown).” However, as noted above, Rathjen and Spaeth’s
(1983) Supreme Court analysis suggests that ideological influences
may depend on the liberal or conservative outcome that an access
vote may entail. Consequently, I suspect that liberal circuit court
judges will be more flexible with respect to their access behavior
when doing so will result in liberal outcomes, and conservative
judges will be more inclined to issue pro-access decisions when

7 For this purpose, I utilized the common space NOMINATE score (see Poole 1998)
of the judge’s appointing president as a proxy measure for judge ideology in a model to
predict the likelihood of a pro-access vote (1 = pro-access, 0 = anti-access). Negative scores
indicated more liberal presidents (and, hence, more liberal appointees) while positive
scores indicated more conservative presidents (and, hence, more conservative appointees).
The sign of the coefficient on the ideology measure was negative, suggesting that more
conservative judges are less likely to cast a pro-access vote. The ideology variable was
significant at p<0.001.
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doing so will produce conservative outcomes. If judicial policy
preferences are driving access behavior at the circuit court level,
then the presence of this type of ideological congruence should be
positively related to the likelihood of a judge voting to open access.
This suggests the following hypothesis:

H1: A circuit judge will be more likely to grant access when the
substantive ideological outcome of a pro-access vote is congruent
with his or her ideological preferences.

Circuit Court Access Trends

The theory of new institutionalism, however, suggests the im-
portance of institutions in influencing political behavior, including
judicial behavior (e.g., Gates 1991). Among Segal and Spaeth’s
(2002:93-6) noted reasons for the likely power of the attitudinal
model in Supreme Court judicial decisionmaking is the Court’s
discretionary docket, its position atop the judicial hierarchy, and
the fact that justices will generally not want to leave the bench for a
more desirable position. Previous research on the substantive de-
cisionmaking of circuit judges, however, suggests that the institu-
tional characteristics of the circuit court context make it unlikely
that ideological factors would play as strong of a role in circuit
judge decisionmaking as they do in the Supreme Court context
(Kaheny et al. 2008:499, citing Segal & Spaeth 2002). Unlike their
colleagues on the Supreme Court, circuit judges must be attentive
to the norms and preferences of their circuit, and they face possible
reversal by a higher tribunal. The lack of docket control, another
key institutional feature of circuit court decisionmaking, also
does not guarantee (politically) opportunistic decisionmaking
with respect to the average threshold decisions that circuit judges
confront.

Thus, as with circuit judge substantive decisions, it may be the
case that the nature of the circuits’ dockets or other institutional
features of circuit court decisionmaking do not typically allow for
the expression of circuit judge policy preferences with respect to
most threshold questions. Again, because of the circuits’ institu-
tional position and, specifically, the types of cases circuit judges
typically hear, the procedural questions raised in this context may
be easily handled on the basis of existing precedent. In fact, def-
erence to circuit court policy is especially likely given the impor-
tance of circuit court norms, including the norm of collegiality that
fosters circuit consensus (Coffin 1994:213-29). In addition, circuit
court judges accord respect to the decisions of other panels in the
circuit in an effort to achieve uniformity in circuit law (Howard
1981:210). These factors combine to suggest potential constraints
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on the expression of policy preferences in circuit judge gatekeep-
ing decisions and thus suggest a second hypothesis:

H2: Circuit judges will be responsive to the pro-access trends of
their respective circuits and will be more likely to grant access if
their circuit exhibits a more flexible access policy.

Supreme Court Access Trends

In addition to the potential role of circuit court access policy,
circuit judges might consider the policy trends of the Supreme
Court. Indeed, the Supreme Court sits at the apex of the federal
judiciary and at least theoretically governs access to the federal
courts through its decisions relating to jurisdiction and justiciability
(Rathjen & Spaeth 1979:360-1). Although the Court’s rules in
many of these areas have been criticized for being vague and ap-
plied in an inconsistent manner (see, e.g., Cohen & Varat 1997:81),
the possibility remains that the Supreme Court’s {rends in granting
access may serve as a constraint on lower court judge decision-
making. Along these lines, circuit judges might look to the general
policy trends of the Supreme Court prior to casting a threshold
vote for guidance and, given the circuits’ position in the judicial
hierarchy, exhibit deference to the access policy of the Supreme
Court. In addition, strategic-minded jurists might also exhibit def-
erence to such trends in hopes of avoiding Supreme Court rever-
sal. Both possibilities lead to the generation of a third hypothesis:

H3: Circuit judges will be responsive to the general pro-access
policy announced by the Supreme Court and will be more likely
to grant access if the Supreme Court issues a higher percentage of
pro-access opinions.

Circuit Institutional and Strategic Concerns

In addition, institutional and strategic concerns may also in-
fluence circuit judge attention to both panel- and circuit-level
preferences when a circuit judge is deciding whether to grant ac-
cess in a given case. Of course, circuit judges do not operate alone;
they typically make decisions in rotating three-judge panels and,
hence, the nature of their decisions may be influenced by their
desire to reach a consensual decision (see, e.g., Coffin 1994:214).
Thus, a given circuit judge may very well consider the policy pref-
erences of the members of the panel on which he or she sits when
deciding whether to cast a pro-access or anti-access vote. Similarly,
although I note above the role of the Supreme Court as a possible
source of reversal, given the very low rate of actual monitoring by
the Supreme Court (Songer 1991:35), a circuit judge in an average
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case may be far more concerned with avoiding reversal by his or
her circuit sitting en banc. Thus, panel- and circuit-level dynamics
may increase the likelihood of individual circuit judges assessing
the ideological congruence of a particular access decision with the
preferences of their panel and/or circuit. These possibilities lead to
the generation of two additional hypotheses:

H4: A circuit judge will be more likely to grant access when the
substantive ideological outcome of a pro-access vote is congruent
with the preferences of the judge’s panel.

Hb: A circuit judge will be more likely to grant access when the
substantive ideological outcome of a pro-access vote is congruent
with the preferences of the judge’s circuit.

Litigant Status

Finally, the literature involving party capability theory, which
highlights the importance of litigant resources and experience in
achieving legal success, may also inform the present analysis. In-
deed, Galanter (1974:97) has persuasively outlined the advantages
of “repeat players” as opposed to “one-shotters” in the judicial
system. In addition to enjoying financial advantages and “ready
access to specialists” (Galanter 1974:98), repeat players, Galanter
(1974:98-103) argues, can engage the judicial system in a more
strategic fashion in the legal challenges they choose to pursue. Such
litigants may “play for rules in litigation itself,” a strategy that
would not be a top priority for a one-shot litigant (Galanter
1974:100).

Note that Galanter’s framework has underpinned a number of
studies examining the success rates of advantaged and disadvan-
taged litigants in the judicial system (e.g., Songer & Sheehan 1992;
Songer, Sheehan, et al. 2000:96-9; Wheeler et al. 1987). In their
analysis of cases decided across three circuits in 1986, Songer and
Sheehan (1992) find that governments tend to be more successful
than businesses while businesses retain advantages over individu-
als. The relative disadvantage of individual litigants is also clearly
indicated in Songer, Sheehan, et al.’s (2000) analysis of circuit de-
cisions across 1925-1988. However, while most applications of what
has become known as party capability theory have focused on lit-
igant success on the merits, threshold decisions may also be a
function of litigant characteristics and resources (see, e.g., Rowland
& Todd 1991). Thus, in addition to a lower likelihood of achieving
success on the merits, certain classes of litigants may face more
difficulty than other classes in successfully meeting threshold re-
quirements. Advantaged litigants (i.e., presumably those with bet-
ter legal counsel and more litigation experience), for example, may
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be better prepared to successfully meet the legal challenges pre-
sented by threshold issues. Such decisions, moreover, may serve to
reflect judicial biases with respect to certain litigant types.

Drawing from the party capability literature, therefore, I ex-
pect that government and business litigants will tend to be advan-
taged relative to individuals in the context of threshold disputes.
Consequently, circuit judges should be more likely to grant access
when a government entity or business is claiming access to sue in
federal court. The relative advantages of groups and associations,
however, are not as clear in these situations. On the one hand,
groups with extensive litigation budgets and a geographically dis-
persed membership are likely in a better position to make strategic
decisions as to which members (and even potential legal actions)
might successfully pass threshold barriers. Moreover, such groups
may also have more legal expertise to assist in the development of
legal arguments pertaining to threshold issues that may arise in the
litigation. On the other hand, groups and associations may also be
more likely than the average individual claimant to bring litigation
in hopes of changing institutional rules, including threshold doc-
trines, even if the group’s chances of success in a given case are
unlikely.

These two possibilities lead to the generation of the final hy-
potheses to be tested:

H6a: Parties typically disadvantaged in terms of their chances of
winning on the merits (i.e., individuals) will face similar disad-
vantages in the context of threshold decisions. As a result, circuit
judges will be more likely to grant access to advantaged (i.e.,
government entities and businesses) as opposed to disadvantaged
litigants (i.e., individuals).

H6b: Circuit judges may be more or less likely to grant access to
groups or associations relative to traditionally disadvantaged lit-
igants (i.e., individuals).

Data and Methods

The circuit judge voting data used to test these hypotheses are
derived from the U.S. Courts of Appeals Database. Specifically, the
threshold votes modeled in this analysis are those cast by circuit
judges in regular panel decisions in the years 1958-1996.% The
background data on circuit court judges are derived from the
Multi-User Database on the Attributes of United States Appeals

8 Note that due to the measure of judge, panel, and circuit court ideological con-
gruence, which relies upon Poole’s common space NOMINATE measures of presidents
(1998), not all circuit judge votes are available from before the 1960s.
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Court Judges (hereafter, Auburn Database),” with updated mate-
rial drawn from the Federal Judges Biographical Database.!?

In order to analyze individual judge votes on access, I trans-
formed the U.S. Courts of Appeals Database so that individual cir-
cuit judge votes are the units of analysis. As a result, the database
includes a judge’s vote on the liberal or conservative outcome of a
given issue raised in the case!! (e.g., civil liberties/rights, economic,
etc.) as well as the judge’s vote on the threshold issue (e.g., pro-
access or anti-access) if a threshold issue was considered. Although
the database codes for the liberal or conservative direction of each
individual judge’s vote on the substantive issue raised in a given
case, the database does not include individual judge decisions with
respect to the threshold issues raised in a case (e.g., individual
judge decisions on whether to grant or deny standing, individual
judge decisions as to whether the circuit or lower court has juris-
diction, etc.). Instead, the database is constructed so that only the
position of the majority outcome (i.e., whether the majority issued
a pro-access or anti-access decision) is coded with respect to thresh-
old issues. This raised no concern in cases in which there was no
registered dissent; each participating judge’s vote on the threshold
issue is the same as that registered for the panel majority. However,
a small number of circuit decisions included dissents, and it is pos-
sible that a circuit judge would dissent on the procedural issue
raised in the case as opposed to the substantive issue. Therefore,
I identified those judges who dissented in the sample of access cases
analyzed in the present study and read their dissenting opinion in
order to determine if the judge dissented on the merits or on the
threshold issue. If the judge dissented on the procedural question,
I recoded the individual vote on the threshold issue accordingly.
Consequently, the dataset employed in this analysis includes indi-
vidual judge decisions to grant or deny access when a threshold
issue was raised in a case and also indicates whether those decisions
were affiliated with liberal or conservative outcomes.

The dependent variable in the models presented below is the
individual judge’s vote on the threshold question, coded 1 if the
vote was “pro-access” and 0 if the vote was best conceptualized as
an “anti-access” decision. Specifically, threshold decisions in which

® The Multi-User Database on the Attributes of United States Courts of Appeals
Judges, Gary Zuk, Deborah J. Barrow, and Gerard S. Gryski (co-principal investigators),
NSF# SBR-93-11999. The database and documentation are available at the Web site of the
Judicial Research Initiative (JuRI) at the University of South Carolina: http://www.cas.sc.
edu/poli/juri/.

19" History of the Federal Judiciary, Web site of the Federal Judicial Center, Washington,
D.C.: http://www.fjc.gov.

! For the purpose of designating judicial votes as either liberal or conservative,
I adopted the coding rules utilized in the U.S. Courts of Appeals Database.
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the circuit judge concluded that the district court properly reached
or should reach the merits or in which the circuit judge agreed to
reach the merits of the appeal (in the event of a threshold question
raised at the appellate level) were considered as “grants of access”
and were coded as 1. Outcomes in which the circuit judge held, on
the basis of at least one threshold rule, that the district court prop-
erly avoided the merits or should have avoided the merits, or in
which the circuit judge found that the merits of an appeal should
not be reached, were coded as 0 and were considered to be “de-
nials of access.”!? Examples of pro-access decisions would include
those where a circuit judge ruled that the appeals court had ju-
risdiction to reach the merits of an appeal or that a litigant should
have been granted standing to sue before the district court.
Opposite outcomes in these sorts of situations would be examples
of anti-access decisions.!?

Previous studies on the Supreme Court indicate the possibility
that the nature of pro-access decisions may vary across the type of
procedural issue being raised (e.g., Taggart & DeZee 1985). In
particular, previous work has examined Supreme Court threshold
decisions across two or three major categories of access, including
proper party questions, proper forum questions, and jurisdictional
questions. Using previous work as a point of departure, I exam-
ined the model developed here across all threshold issues coded in
the U.S. Courts of Appeals Database (i.e., jurisdiction, statement of
a proper claim, standing, mootness, exhaustion, ripeness, timeli-
ness, immunity, frivolous suit, political question, and the miscella-
neous threshold categories) and separately for proper party and
proper forum votes. For the purposes of this study, proper party
votes are operationalized to include decisions on standing, ripe-
ness, and mootness, as well as the timeliness of the litigation or
appeal (including filing fee matters or questions involving a statute
of limitations) and whether the plaintiff stated a proper claim.!?

'2 If a case raised only one threshold issue and the outcome with respect to this issue
was mixed or ambiguous, the case was excluded from the analysis. However, if multiple
threshold issues were raised in a case and one was coded as mixed or ambiguous, but at
least one other threshold issue in the case entailed a clear denial of access or a clear grant of
access, the individual judge vote was coded as anti-access or pro-access, respectively. If a
case involved more than one threshold issue and included a pro-access decision on one
issue but also entailed at least one anti-access decision on another threshold issue, it was
coded as an anti-access vote for that case, since the codebook of the appeals court database
suggests that the merits of a claim were not reached (or the district court’s restrictive
gatekeeping decision was sustained) due to at least one threshold problem.

'3 Only those votes in which the individual judge vote on at least one threshold issue
raised in the case was clearly pro- or anti-access and the judge’s vote on the substantive
ideological outcome was either clearly liberal or conservative were included in the analysis.

'* Please see the U.S. Courts of Appeals Database Codebook, pp. 118-25, for a de-
scription of these and the other threshold issues coded in the database. (The United States
Courts of Appeals Database, Donald R. Songer (Principal Investigator), NSF# SES-

https://doi.org/10.1111/j.1540-5893.2010.00398.x Published online by Cambridge University Press


https://doi.org/10.1111/j.1540-5893.2010.00398.x

142 The Nature of Circuit Court Gatekeeping Decisions

Proper forum votes, on the other hand, include votes on jurisdic-
tion, exhaustion of remedies, immunity of the defendant, or the
applicability of the political question doctrine. The decision to ex-
amine jurisdictional questions as part of a category of proper fo-
rum cases as opposed to a separate category is distinct from
previous work on the Supreme Court level. Due to the nature of
the sample of circuit court cases available for this study, however, a
separate analysis of jurisdictional votes would not be particularly
useful. Moreover, insofar as typical jurisdictional issues question
the ultimate authority of the court to issue a decision, it is quite
reasonable to assume these questions under the larger category of
proper forum votes. Otherwise, attempts were made to conform
the above categories to previous work (see Taggart & DeZee 1985).

Independent Variables

Judicial Ideology

Of great interest in the present study is the proposition that
circuit judges might be more likely to grant access when the sub-
stantive ideological outcome of a pro-access vote corresponds with
the judge’s own ideological preferences. The test of this hypothesis
requires the development of a measure of ideological congruence
and, thus, a measure of judicial ideology. For the purpose of mea-
suring individual circuit judge ideology, I relied upon the common
space NOMINATE score of the judge’s appointing president (see
Poole 1998), assuming that presidents typically appoint judges who
will reflect their own ideological preferences (e.g., Songer & Ginn
2002). I then linked these scores with the substantive ideological
outcome of the access vote to measure the degree of ideological
congruence. Given that larger and more positive NOMINATE
scores are associated with conservative presidents (and, thus, con-
servative circuit judges) while negative and smaller scores are as-
sociated with liberal presidents (and liberal circuit judges), if the
ideological outcome of a pro-access vote and the judge’s ideology
might be perceived as liberal (i.e., the appointing president’s
NOMINATE score was negative), then the congruence term took
on the value of — 1*(judge ideology), thus producing a positive
value on the congruence term. If pro-access votes resulting in
conservative outcomes were cast by liberal judges, then this would
be evidence of a lack of ideological congruence with the vote, and,

89-12678. The database and documentation (codebook) are available at the Web site of the
Judicial Research Initiative (JuRI) at the University of South Carolina, http:/www.cas.sc.
edu/poli/juri/.) The U.S. Courts of Appeals Database includes exhaustion and ripeness
issues under the same threshold category. In order to separate these issue areas, I read and
recoded every case in the present sample that was coded as raising an exhaustion issue to
determine whether the issue raised was one of ripeness or exhaustion.
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hence, the congruence term would take on the value of the ap-
pointing president’s (negatively signed) NOMINATE score. I took
a similar approach with respect to other combinations of access
votes, such that the more congruent a judge’s ideology was with
that of the outcome of the access vote, the larger (and more pos-
itive) the congruence term. Consequently, I expected a positive
relationship between this variable and the likelihood of a pro-access
vote.

Circuit Court and Supreme Court Access Policy

As noted above, however, it is unclear whether the nature of the
decisions in which threshold questions arise and/or the institutional
characteristics of the circuit court context will atford opportunities
for judges to exercise much policy discretion with respect to pro-
cedural questions of access. Thus, of theoretical interest in this area
is the potential influence of circuit court and Supreme Court access
law. To develop a measure of circuit court access law, I used the
sample data available in the U.S. Courts of Appeals Database to
calculate a three-year moving average of the percentage of cases in
which the circuit, either sitting in panels or en banc, decided to
grant access to a litigant for a hearing on the merits of his or her
underlying dispute. As in the coding of the dependent variable, a
pro-access decision occurred when the circuit court sustained a
district judge’s decision to reach the merits or directed the district
court judge to reach the merits, or in which the circuit agreed to
reach the merits of an appeal despite a potential threshold bar. In
the event that a circuit did not consider threshold issues in a given
sample year, I used the percentage of pro-judicial power decisions
in the previous year of available sample data to compute this mea-
sure of legal precedent. This approach was justified insofar as
precedent remains in force until it is modified or overturned by a
subsequent decision. For the pooled model of all threshold votes,
this measure of circuit law included all judicial power issues raised
in the sample of cases (e.g., jurisdiction, statement of a proper
claim, standing, mootness, ripeness, timeliness, exhaustion, immu-
nity, political question, frivolous suit, and miscellaneous threshold
issue). This measure of legal policy, however, was restricted to the
percentage of circuit court pro-access proper party decisions in the
proper party model and circuit court pro-access proper forum de-
cisions in the proper forum model.

Measures for Supreme Court access policy were developed in a
similar manner. Here, I relied on the “judicial power” cases coded
in the U.S. Supreme Court Judicial Database (see Supreme Court
Database Codebook, pp. 51-3; The United States Supreme Court
Judicial Database 1953-1999 Terms, Harold J. Spaeth (Principal
Investigator), NSF# SES-8313773 and SES-8812935. The database
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and documentation (codebook) are available at the Web site of the
Judicial Research Initiative (JuRI) at the University of South
Carolina, http://www.cas.sc.edu/poli/juri/). Such cases involve issues
of comity, review of agency action, mootness, timeliness, venue,
standing, jurisdiction, collateral estoppel, etc., and, hence, are
those cases in which the Supreme Court formulates its access
policy. As with the circuit measure, in the model of all circuit
threshold decisions, the measure of Supreme Court access law was
a three-year moving average of the percentage of cases in which
the Court extended the use of the judicial power (i.e., decided a
case in a pro-access manner).15

For the models of proper party and proper forum votes,
I matched the categories or types of judicial power cases in the
Supreme Court judicial database as closely as possible to the proper
party and proper forum categories of circuit votes designated for
this study and computed separate Supreme Court legal measures
for the two doctrinal areas. Again, however, there were instances in
which the Supreme Court did not render judicial power decisions
in these more narrow categories in a given year for the purposes of
calculating three-year moving averages. Therefore, as with the
circuit law measures, the measure of Supreme Court law in the
models of proper party and proper forum votes was a moving
average of the percentage of pro-judicial power decisions in these
doctrinal areas in the past three years of available data, resting
again on the assumption that the Supreme Court’s precedent re-
mains in force until later modified or overturned. I expected all
legal policy variables to be positively related to the dependent
variables in each of the models.

Finally, as noted above, some of the same institutional features
of the circuit court context that justify the test of legal influences on
circuit judge access decisions warranted the specification of other
panel and circuit-level variables. In particular, it is possible that a
circuit judge will defer to the ideological tendencies of the panel on
which the judge sits in a given case or with respect to his or her
larger circuit when making threshold decisions.

'3 Given the desire to develop a measure of Supreme Court precedent, these moving
averages included only those judicial power decisions cast in the Court’s orally argued cases
with a signed or per curiam opinion and in cases in which the Court issued an opinion but
held no oral arguments. Of course, one problem with this general approach is that it
assumes that all Supreme Court access decisions have the same amount of influence on
circuit court decisionmaking. However, a study that includes landmark cases for this pur-
pose would also be problematic. First, one would have to select landmark cases in rather
discrete categories of access law and would face the potential criticism that the wrong
landmark case was chosen. To the extent that the Supreme Court is viewed as inconsistent
in this area, any selection might prove very difficult to justify. In addition, if one were
successful in selecting landmark cases in subsets of access law, one would then have to
refine the dependent variable so that only votes in those types of cases were modeled.
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To account for the potential influence of the panel, I included
an ideological congruence measure that sought to tap the extent to
which a circuit judge’s decision to cast a pro-access vote was con-
gruent with the median panel member’s ideology. To measure the
median panel member’s ideology, I utilized the common space
NOMINATE score of the president who appointed the median
judge on the panel. If the ideological outcome of a pro-access vote
was liberal and the median judge might be perceived as liberal (i.e.,
the appointing president’s NOMINATE score was negative), then
the congruence term took on the value of — 1*(judge ideology),
thus producing a positive value on the congruence term. If liberal
pro-access votes were cast by those participating on a panel with a
conservative panel median, then this would be evidence of a lack of
ideological congruence with the median member and, hence, the
congruence term would take on the value of a negatively trans-
formed NOMINATE score of the president who appointed the
median member. I took a similar approach with respect to access
votes that entailed conservative outcomes, such that if judges con-
sidered the likely ideological position of the panel median, the
larger (and more positive) the congruence term. Of course, the
same method can be applied to determine whether a judge’s access
votes were congruent or incongruent with the ideological tendency
of the circuit (i.e., the circuit median); hence, I also included a
variable tapping the ideological congruence of a pro-access vote
with the preferences of the circuit median. Again, I employed the
common space NOMINATE score of the president who appointed
the median judge on the circuit for this purpose. I expected a
positive relationship with respect to both variables if panel and
circuit ideological centers were influencing individual circuit judge
decisions to cast a pro-access vote.

Finally, the role of litigant status and resources in threshold
decisionmaking were captured with the inclusion of three dummy
variables denoting whether the party claiming access to the federal
courts was an “interest group or association,” “business,” or “gov-
ernmental entity.” “Individuals” were selected as the base or ex-
cluded category.!® The use of litigant categories as an indirect

'% T excluded cases involving parties claiming access to the courts who could not be
classified under the four major categories of litigant types examined here from the analysis.
In order to determine the nature of the party claiming access to the federal courts via the
U.S. Courts of Appeals Database, I examined whether the threshold issue was raised at the
trial or appellate level as well as who initiated the appeal (i.e., original plaintiff or original
defendant). Since identifying the party claiming access is contingent upon whether the
threshold issue was first considered at the trial or appellate level, I excluded cases that
raised threshold issues at both the trial and appellate level from the analysis. In addition, in
order to properly capture the nature of the party claiming access to sue, I confined the
analysis to those votes in cases in which there were no cross appeals and in which the
appellants and respondents were both “real parties” as defined in the U.S. Courts of
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method by which to assess litigant resources is consistent with the
practice of previous studies of party capability theory (e.g., Songer
& Sheehan 1992; Wheeler et al. 1987). Following these studies,
I assumed that governments would typically be advantaged relative
to businesses and individuals, and that individual litigants would
tend to be disadvantaged relative to both governments and busi-
nesses. As noted above, it is not readily apparent whether groups
and associations would be advantaged or disadvantaged compared
to the other litigant types in the context of threshold decisions.
However, rather than exclude a potentially important variable,
I included a dummy variable assessing whether a group or asso-
ciation was claiming access to the federal courts but did not specify
a direction with respect to the coefficient of this variable.

Control Variables

Caseload

Thus far, I have considered the potential influences of legal
and ideological factors as well as litigant characteristics in under-
standing the nature of circuit court access decisions. One other
possibility, of course, is that such decisions are a function of insti-
tutional concerns or goals. Indeed, it is important to note that
many of these threshold rules were developed, at least in part, out
of the desire to preserve judicial resources (Murphy et al
2002:239). Thus, the desire to preserve judicial resources may
result in circuit judges denying hearings to the merits of appeals or
in affirming lower court decisions that deny this type of access.

While at least one study of Supreme Court decisionmaking has
examined whether access decisions are a function of administrative
concerns (Rathjen & Spaeth 1979), little is known as to whether
administrative concerns and, in particular, caseload pressures, may
influence circuit court access decisions. Yet there are reasons to
believe that these pressures could play a major role in circuit court
gatekeeping practices. The documented growth in the number of
case filings in the circuit courts (see, e.g., Songer, Sheehan, et al.
2000:14-6) may very well translate into the more restrictive use of
gatekeeping rules. Unlike the proposition that threshold decisions
may be used to advance a judge’s policy goals in a given case, the
idea that judges may employ such rules to control case volume
would be a more long-term goal of the circuit courts. Nonetheless,
it is quite possible that circuit judges may resist granting access to

Appeals Database (U.S. Courts of Appeals Database Documentation, p. 62; The United
States Courts of Appeals Database, Donald R. Songer (Principal Investigator), NSF# SES-
89-12678. The database and documentation (codebook) are available at the Web site of the
Judicial Research Initiative (JuRI) at the University of South Carolina. http://www.cas.sc.
edu/poli/juri/).
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litigants because doing so may open the floodgates and result in an
even larger caseload. If a growing caseload and understafted work
environment are encouraging circuit judges to curb access to the
courts, one should see a negative relationship between increases in
a circuit judge’s caseload and the likelihood of a judge casting a
pro-access vote. Thus, I included a control measure for the circuit’s
caseload, utilizing the number of appeals commenced in the circuit
per active circuit judge. The measure was lagged one year.!”

Lower Court Decision
A new institutional framework for assessing decisionmaking in
this area should also consider a circuit judge’s institutional position
relative to the lower court whose decisions such judge reviews. As
intermediate appellate courts, circuit judges review the decisions of
district courts or administrative agencies, and the nature of these
lower court or agency decisions may influence the actions taken at
the circuit level. As former First Circuit judge Frank Coffin
(1994:260) describes, appellate court judges may exhibit deference
toward the decisions of lower court judges. Moreover, the lack of
broad discretion to pick and choose the cases they review means
that circuit judges will hear many appeals in which they will simply
uphold the lower court decision, as that decision likely represents
a straightforward apphcatlon of precedent (Songer & Ginn
2002:312). In particular, since these gatekeeping inquiries may ul-
timately lead to the dismissal of a case rather than a decision on the
merits, circuit judges may be more likely to find a threshold prob-
lem on appeal if the lower court originally hearing the dispute
dismissed the legal challenge. The norm of lower court deference
may also result in a circuit judge agreeing with the lower court
judge’s gatekeeping decision if the lower court judge also ended up
dlsmlssmg the case. Consequently, I included a control variable,
“lower court dismissal,” coded 1 if the lower court originally dis-
missed the case and 0 otherwise.!® This variable should be neg-
atively associated with a given circuit judge’s tendency to grant
access.
Given the dichotomous nature of the dependent variable (i.e.,
the individual judge’s decision to vote to grant or deny access),

'7 1 derived these caseload statistics from annual reports of the Administrative Office
of the U.S. Courts. Given that the Administrative Office publishes caseload statistics by
fiscal year, I included only those judges who served at least six months of the fiscal year in a
given circuit for the purposes of calculating these statistics. I excluded senior status judges
from this caseload per judge measure. I obtained information on the number of active
circuit judges in a given circuit-year through the use of the Auburn Database.

' Excluded from this analysis were those cases in which the U.S. Courts of Appeals
Database did not indicate the nature of the lower court decision, those in which the type/
nature of the lower court decision were coded as “not applicable,” and appeals from guilty
pleas.
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I tested the hypotheses discussed above in a series of logistic re-
gression models. Specifically, I tested the models across a pooled
category of circuit judge threshold votes cast across most substan-
tive issue areas of the U.S. Courts of Appeals Database in the time
period 1958-1996.1° The analysis was limited, however, to thresh-
old votes cast in panel decisions due to the potential influence of
contextual differences between panel and en banc decisionmaking
environments (e.g., Hettinger et al. 2003:800, citing George 1999).
Finally, since each sample contained multiple votes cast by indi-
vidual judges, I treated any single judge’s votes as nonindependent
and, therefore, reported robust standard errors clustered on the
individual judges.

Before turning to the results, it is important to note that the
sample of cases coded in the U.S. Courts of Appeals Database in-
cludes only votes cast in published circuit decisions. Consequently,
one’s ability to generalize beyond these types of cases is necessarily
limited. This is a particularly important issue given that a number
of gatekeeping decisions are likely to be made in circuit cases de-
cided without a published decision. However, analyzing threshold
decisions in the context of published cases is also of great interest.
If published decisions are generally those that are more likely to
affect the legal policy of the circuit (e.g., Songer et al. 2000:10), the
present analysis should help in the assessment of the extent to
which the variables identified above contribute to the development
of circuit court access policy, policy that becomes very important
given the rate of review of the Supreme Court.

Results

The results of the model of circuit court threshold decisions
across all types of threshold questions (including votes on proper

!9 Note that judge votes with missing information with respect to some of the inde-
pendent variables (especially those relating to the ideological medians of the panels and
circuits) had to be dropped from the analysis. I excluded votes cast in issue areas coded
under the database’s “miscellaneous” category from the analysis. In addition, I excluded
votes cast in cases coded under the broad issue category of “criminal” cases as well as select
prisoner petitioner claims (i.e., those in which the case type was coded as 201-204 or 207-
209 in the U.S. Courts of Appeals Database). I decided to exclude votes raised in criminal
and select prisoner petitioner cases after reviewing a sample of these decisions coded in the
database. Many of these cases involved criminal defendants making a claim but facing
procedural barriers in their attempts. Unfortunately, I could not identify a consistent
coding convention that would allow me to confidently assign the proper party claiming
access to the courts in these cases. Thus, the more conservative route appeared to be
excluding these cases from the present analysis. Moreover, since I sought to test the ap-
plicability of party capability theory in models of judicial access, it seemed appropriate to
focus the analysis on broader issue areas in which multiple party types tended to partic-
ipate. The cases excluded in the present analysis were dominated by individual and gov-
ernment litigants.
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Table 1. A Model of the Likelihood of a Pro-Access Vote

Independent All Votes Proper Party Proper Forum
Variable MLE (Robust SE) MLE (Robust SE) MLE (Robust SE)
Judge 0.1078 0.2691* 0.1204
Ideological (0.1088) (0.1531) (0.1849)
Congruence
Circuit Court 0.4537 0.9761%** 0.9526**
Access Law (0.3344) (0.3182) (0.3633)
SCT Access —1.090+ 0.1965 0.4223
Law (0.4986) (0.4927) (0.4526)
Caseload —0.0001 —0.0002 0.0014+
per judge (0.0005) (0.0007) (0.0007)
Panel —0.0802 —0.1867 0.1594
Congruence (0.1222) (0.1816) (0.1935)
Circuit 0.4108%* 0.1662 0.7510%*
Congruence (0.1060) (0.1440) (0.1860)
Lower Court —0.5685%** —0.3721%* —0.5374**
Dismissal (0.0890) (0.1196) (0.1349)
Government 0.594 77 0.4416* 0.5780**
(0.1558) (0.2217) (0.2170)
Business 0.401 1% 0.2104 0.5634***
(0.1026) (0.1637) (0.1660)
Group or 0.2616* 0.2894 0.5828**
Association (0.1497) (0.2182) (0.2344)
Intercept —0.0623 —-0.7618 —1.0389
(0.2847) (0.3119) (0.3049)
n 2,494 1,136 1,012
% Classified 59.90 61.88 58.89
Correctly
% ROE 3.94 5.04 15.96
Wald Chi 115.49, 10 df, 35.98, 10 df, 62.812,10 df,
Square prob>)(2 =0.0000 prob>y~=0.0001 prob >y~ =0.0000

*h<0.05, ¥p<0.01, ***p < 0.001
Significant, but sign of coefficient is opposite to that hypothesized (p < 0.01)
Note: All tests are one-tailed, with the exception of the group/association variable,
which is two-tailed.

party and forum issues, inquiries concerning whether the case or
appeal were frivolous, and those that fell into the database’s mis-
cellaneous threshold issue category) and separately for proper
party and proper forum questions are found in Table 1.

As seen in the table, circuit court gatekeeping decisions are best
described as a function of legal and extralegal factors, including
judicial attitudes, circuit court law, circuit court ideology, the nature
of the lower court decision, and litigant characteristics. However,
the portrait of circuit judge gatekeeping decisions presented here
suggests that while some factors are influential across the board,
other factors may vary across the type of threshold question being
considered.

One of the more striking findings in the table is the apparent
influence of circuit court law. While the variable failed to reach sig-
nificance in the pooled model of all threshold votes, it did reach
significance when more refined measures of circuit legal trends were
employed in the models of proper party votes and proper forum
votes. Circuit court law, therefore, appears to be a reliable guide for
circuit court judges when they are casting threshold decisions.
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Another interesting finding relates to the role of individual
judge ideology as well as circuit court ideology. As noted in the
table, the coefficient on the judge ideological congruence variable
was positive and statistically significant in the model of proper
party votes (i.e., votes on standing, mootness, timeliness, and state-
ment of a proper claim). This suggests that circuit judges are more
likely to grant access to a full hearing on the merits when the
substantive ideological outcome of a pro-access proper party vote is
consistent with the judge’s own ideological preferences. In these
cases, however, the ideological preferences of the circuit median
played no role in influencing individual circuit judge decisions on
access. On the other hand, in the model of proper forum votes (i.e.,
votes on jurisdiction, exhaustion of remedies, immunity of the de-
fendant, or the applicability of the political question doctrine), cir-
cuit judges did tend to take note of the circuit’s ideological center,
but their votes to open or close the door to a hearing on the merits
did not appear to be contingent on their own individual prefer-
ences. Some possibilities here are that proper party questions relate
to issues that simply generate greater ideological voting or that the
associated proper party access doctrines provide more leverage for
judges to implement their policy preferences than the proper
forum doctrines.

Note that the study also provides clear support for the idea that
litigant status can influence circuit judge gatekeeping decisions. In
all three models, governments seeking access were more successful
than individual litigants. Business litigants, moreover, were more
successful than individuals in securing pro-access decisions in
the pooled model of all threshold votes and, more specifically,
in the model of proper forum votes. Groups and associations en-
joyed similar advantages over individual litigants. Interestingly,
however, neither businesses nor groups enjoyed advantages over
individuals in obtaining pro-access decisions when the circuit
judges were considering proper party questions (e.g., standing,
mootness, ripeness, and timeliness).

In addition, as expected, the type of lower court action taken in a
given case appeared to influence a circuit judge’s decision in allowing
a hearing on the merits. As hypothesized, the “lower court dismissal”
dummy variable was negatively signed and statistically significant in
the three samples of threshold votes, indicating that circuit judges are
generally less likely to grant access to a full hearing on the merits of
an appeal and are more likely to sustain a lower court’s decision to
deny access when the lower court dismissed the case.

The table also reveals some potentially optimistic news from
the vantage point of litigants seeking access to the federal judiciary.
Namely, caseload pressures were not associated to a statistically
significant degree with a lower likelihood of gaining access for the
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purposes of obtaining a full hearing on the merits. In fact, in the
model of proper forum votes, the coefficient on the caseload vari-
able was positively signed and reached statistical significance in the
positive direction. Therefore, rather than responding to an in-
creasing caseload by curbing access, circuit judges are likely finding
more opportunities to grant litigant access as the number of cases
increases, at least in the context of these published decisions. One
possibility, of course, is that the administrative and more long-term
goal of guarding judicial resources is offset by other perceived ju-
dicial goals. Indeed, as Judge Coffin (1994:257) notes, “A judge
may be deeply concerned over the danger of overburdening the
courts and may take a restrictive view on allowing access to them or
may be just as deeply concerned about the denial of such access by
rulings that appear to be overtechnical.”

However, there are a few curious results that emerge in Table 1.
One interesting finding was the lack of a relationship between the
panel’s ideology and individual circuit judge votes on access. While
I hypothesized that circuit judges would be more likely to grant
access if the outcome of such a decision was congruent with the
panel median’s ideological preferences, the results suggested no
such relationship in any of the models. In addition, in the pooled
model of threshold votes, increases in the number of opinions in
which the Supreme Court extended the use of the judicial power in
the previous three years were associated with a lower likelihood of
a circuit judge voting to grant access. This relationship was oppo-
site to that hypothesized. However, when utilizing more refined
measures of Supreme Court access doctrine in the models of circuit
judge proper party and proper forum votes, the results indicated a
lack of a relationship between the policy trends of the Supreme
Court and the likelihood of a pro-access circuit judge vote. While
the apparent relationship in the first model may be a function of an
overly broad measure of access policy, the lack of a relationship in
the models that utilized more refined measures of the Supreme
Court’s legal policy is not terribly surprising. Given the Supreme
Court’s low rate of review of circuit decisions, circuit court
judges may make greater efforts to ensure that their decisions
are in line with both circuit court access policy and the circuit’s
median member, and the findings appear to give credence to this
proposition.

To provide further aid in interpreting the results of the logistic
regression models, I examined the relative influence of those vari-
ables reaching statistical significance in the models of proper party
and proper forum votes. For the purposes of this analysis, I com-
puted changes in the estimated probabilities of a pro-access vote for
individuals (the modal category of litigant) facing a threshold chal-
lenge in a case that was not dismissed by the lower court. As seen in
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Table 2a. Change in the Predicted Probability of a Pro-Access Vote, Individual
Seeking Access*

Independent Variable Proper Party Proper Forum
Judge Ideological Congruence 0.07 —
Circuit Court Access Law 0.24 0.23
Circuit Ideological Congruence — 0.21
Lower Court Dismissal —0.09 -0.13

*Independent variables are altered from their minimum to maximum values, holding
continuous variables constant at their mean values and lower court dismissal at its modal
value (i.e., not dismissed).

Table 2a, as the value of the judge ideological congruence variable
was altered from its minimum to its maximum value (i.e., from
least to most congruent with the substantive ideological outcome of
a pro-access vote), the probability of a pro-access proper party vote
increased by about 0.07. Moreover, there was a 0.24 difference in
the probability of a pro-access proper party vote when the circuit
law measure was altered from its lowest to highest value (from a
circuit with the most restrictive access policy to that with the most
flexible access policy). The table also indicates that circuit court
legal policy exerted a similar influence in proper forum votes. In
the proper forum context, however, its influence was rivaled by
that of the ideological preferences of the circuit court median.

In addition, Table 2a examines the change in the probability of
an individual receiving a pro-access vote across situations in which
the lower court did not dismiss the case as opposed to those in
which it did, holding the other variables in the model constant at
their mean values. Here, the difference in the probability of a judge
granting access to an individual litigant across these two situations
was —0.09 in the model of proper party votes and —0.13 in the
model of proper forum votes.

Table 2b, moreover, is helpful in illustrating the role of litigant
status in circuit judge threshold decisions. Holding all other vari-
ables constant at their means and assuming the lower court did not
dismiss the case, the probability of a judge casting a pro-access
proper party vote for a government litigant was 0.53, while the
probability of an individual litigant receiving a pro-access vote was
only 0.42. Unsurprisingly, the relative advantage of business and

Table 2b. Estimated Probability of a Pro-Access Vote

Party Seeking Access Proper Party Proper Forum
Government 0.53 0.62
Business 0.47 0.62
Group/Association 0.49 0.62
Individual 0.42 0.48

*Predicted probabilities computed holding all continuous variables at their mean val-
ues and lower court dismissal at its modal value (i.e., not dismissed).
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group litigants fell in between these two extremes in the model of
proper party votes. In proper forum decisions, on the other hand,

governments, businesses, and groups seemed to be equally advan-
taged over individuals. Whereas individuals facing a proper forum
challenge had a 0.48 probability of receiving a pro-access vote,
governments, businesses, and groups had a 0.62 probability of re-
ceiving a pro-access vote, holding other variables constant. Across
both threshold categories, the results thus suggest a clear disad-
vantage for individuals when they confront threshold challenges in
circuit court litigation.

Discussion

Although one might reasonably associate the notion of judicial
gatekeepmg with federal district court judges who are in an ob-
vious position to regulate access to the federal courts or the Su-
preme Court, with its largely discretionary docket (Goldman &
Jahnige 1971:114), the present study suggests that circuit judges
also play an important gatekeeping role in the federal judicial sys-
tem. Namely, circuit court judges review the gatekeeping decisions
of lower court judges and also decide whether the merits of an
appeal should be reached. Moreover, given that the Supreme
Court reviews relatively few circuit decisions each year, circuit de-
cisions as to whether a litigant should be allowed to proceed in
federal court or whether a certain legal claim should be reached
are often final. Thus, it is of great importance that judicial scholars
investigate the nature of these decisions in order to determine
whether threshold rules do, in fact, provide an important source of
discretion for circuit court judges.

At the circuit level, however, the ability to either apply or in-
terpret threshold rules as a means of furthering a judge’s policy
preferences, to favor a particular type of litigant, or to further some
other purpose or goal (e.g., to influence the nature and volume of
judicial agendas) could theoretically be limited by the institutional
context in which circuit judges render their decisions. Previous
research on circuit court decisionmaking beyond the gatekeeping
context is certainly suggestive, moreover, that multiple factors or
variables serve to influence the nature of these judges’ decisions.
A new institutional perspective in investigating the nature of circuit
judge threshold decisions thus seems particularly appropriate. As
Brace and Hall (1993:916-17) suggest, “From this perspective, de-
cisions are not merely the collective expression of individual pref-
erences, the result of the simple application of legal rules or
the reflection of structural characteristics of institutions. Instead,
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judicial decisions are the result of a complex interaction of pref-
erences, rules, and structures.”

Thus, in this study, I developed a model of circuit court
threshold decisionmaking that was sensitive to the institutional
context of the courts of appeals and, specifically, sought to tap the
possibility that circuit judge threshold decisions might be a function
of both legal and extralegal variables. Specifically, the model was
applied across all threshold decisions in the sample (proper party,
proper forum, frivolous, and miscellaneous threshold issues) and
in more limited samples of proper party and proper forum votes.
The results suggest that circuit court gatekeeping is, indeed, a
function of multiple factors, including circuit court law, litigant
status, the lower court decision and at times the ideological pref-
erences of the circuit judge or that of his or her circuit.

The apparent link between judge ideology and access votes in
the circuit judges’ proper party decisions suggests an important
source of judicial discretion operating at this level of the federal
judiciary. However, this discretion appears tempered by circuit le-
gal policy. While individual judge ideology influenced circuit judge
proper party decisions, the judge ideology congruence term did
not reach significance in the model of proper forum decisions.
Circuit pro-access trends, on the other hand, were positively as-
sociated with individual judge decisions to grant access across both
of these threshold areas. Moreover, at least in the proper forum
context, the results suggest that circuit judges may be considering
the ideological center of their circuit when considering how to vote
on threshold questions.

Another important finding of the study, however, involves the
clear advantage seen for government litigants when confronting
threshold challenges as opposed to the clear disadvantage encoun-
tered by individual litigants. Indeed, such results were evident in
the pooled model of all threshold votes as well as in the separate
model of proper party votes. In the proper forum model, more-
over, government, business, and group litigants were all more suc-
cessful than individuals in securing pro-access votes. To date, the
empirical focus of party capability analyses at the circuit court level
has been on litigant success on the merits of legal claims. The
present study suggests the importance of litigant resources or sta-
tus at an even more critical stage of the decisionmaking process.
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