Separating and Distributing Powers and Functions

The police power has long been bound up, as we saw in Part I, with the broad power
of the state legislature to govern. Part I's discussion of the police power has taken a
somewhat abstract concept — the government’s power to protect health, safety, mor-
als, and the general welfare under the state constitution — and looked at how it was
operationalized in disputes over more than 200 years of American legal history. In
this chapter, we look at some key practical elements of the power, some seemingly
timeless and some that have become more prominent in the past several decades
and even as recently as the Covid pandemic, a multi-year episode that brought con-
troversies over the exercise of the police power to the fore. This is how the state
constitution, relevant legislation, and government practices allocate authority to
exercise the police power. At bottom, state constitutional law is clear in caring now
only about what power is being exercised by government, but how it is exercised and
by whom.

THE SEPARATION OF POWERS IN STATE
CONSTITUTIONS: INTERNAL AND EXTERNAL

As we discussed in Chapter 1, the separation of powers were hardwired into the
revolutionary-era constitutions. They were often expressed, unlike in the US
Constitution, in explicit terms.' The decision to preserve a coherent separation of
powers was especially notable in light of the fact that the early framers in these docu-
ments “tended to exalt legislative power and the expense of the executive and the
judiciary.”* Separation of powers in these early constitutions was intended to meet
multiple overlapping needs of these new governments. This constitutional structure
provided important limits on what was by any account an extraordinary compass of
state legislative power.? Even more meaningful were the restrictions imposed on the
executive branch, added to reduce the risk of the king’s prerogative sneaking in to
new constitutional government as a sort of Trojan horse. In addition to regulating
governmental action and reducing the potential for the abuse of power, the internal
distribution of powers enabled these new states to have a mixed government, and so
173
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then able to have the best combination of types of authority, representation, democ-
racy, and wise decision-making.

More than two centuries later, we now see some of these goals as illusory, or at
least overly optimistic. How, for example, was bicameralism supposed to help sup-
port a mixed government insofar as members of both houses were elected in more
or less the same way? How would popularly elected judges help provide a bulwark
against runaway majoritarianism, thereby protecting individual rights from govern-
ment overreach? Constitutional design was shaped around the experiences of colo-
nialism in the eighteenth century and a goal of advancing interests germane to the
new states. Events unfolded quickly and conflict, rather than consensus, animated a
good amount of the practice of constitutionalism in these critical early years. State
constitutions were constructed in thoughtful ways, building upon the new science
of politics that was emerging from the republic’s founders and principal intellectual
architects. Nonetheless, there were limits to how prescient the framers could be.
Some structural mechanisms proved problematic, while others endured. However,
let us not dwell here on when and how the state constitution makers ultimately
came up short in their design for a coherent system of checks and balances, but let
us focus instead on how their tactics helped shape a system of mixed government
that would help them govern effectively and justly on behalf of their citizens.

There are many examples of how they aspired to do this, but let us take one
to discuss in more detail: The creation of the plural executive. State constitutions
have long included executive power as “unbundled,” that is, power to be exercised
by multiple executive departments, not limited to the governor as the supposed
head of the executive branch. This distribution of executive power was designed
to cabin executive power, critical in an era in which legislative power was viewed
as “plenary” and as essentially superior to power authorized and exercised by other
departments in state government. The plural executive, a structure that persists to
the present day, notwithstanding changing views on the nature and scope of leg-
islative and administrative power, is emblematic of the sense that constitutional
framers had that power should be checked and balanced, even with respect to inter-
nal departmental functions.

To be sure, conflicts have arisen frequently over the scope of legislative and exec-
utive power in the exercise of certain functions in state governance. The idea of
the governor as a superior institution to other executive officials with regard to the
exercise of law enforcement has been largely tempered, if not eradicated, by state
court decisions that insist that attorneys general, if not other executive officers, have
the residuum of executive power assigned to them by either the constitution or
statute or both.® Viewed in the aggregate, these cases have eroded any notion of an
“inherent” executive authority.” Governors and other executive officials have only
those powers that are delegated to them.® Likewise, administrative agencies func-
tion under the rubric of assigned constitutional power.? Unlike those who would
advocate in the federal constitutional context for the view, as did the late Justice
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Antonin Scalia for example,' that all administrative power is derivative of executive
power, in the state constitutional context administrative power is best viewed as a
sphere of power that can and often does partake of legislative (read “lawmaking”),
executive, and even judicial power.

Recent scholarship by leading state constitutional law scholars have emphasized
not only the ubiquity and persistence of state administrative agency power, but
also the ways in which such agencies can act in ways that both supplement and
check the other branches of state government. Some of the advantages associated
with state agencies are, as John Devlin notes, with respect to their independence.
“Independent election by the people,” he writes, “gives those elected state execu-
tive officials far greater autonomy, and far greater control over their departments,
than any federal official enjoys.”™ However, as Miriam Sefter notes in her important
study of agency independence, part of her larger inquiry into democracy and state
political performance under the objectives of state constitutionalism, a combination
of factors, including weak norms and strong governors, may stack the deck against
agency independence.”

So far as the police power is concerned, the principal question is whether one
branch and only one branch has the prerogative to exercise this awesome power. As
the legislature’s power has long been viewed as plenary, the question of whether the
legislature has the police power is straightforward (even if the content of this power
is not). More intriguing is the question whether other branches have the prerogative
to exercise this power. There are three plausible answers, not unrelated, but still fun-
damentally inconsistent with one another. Ultimately, as will be explained, one is
most convincing in light of the best overall view of state constitutional governance.

The first answer is that administrative officers cannot exercise the police power,
because such an arrangement would be inconsistent with fundamental principle
embedded into every state constitution that the legislature has plenary power and
thus cannot delegate this power to another institution within the state government.
This does not leave non-legislators without adequate power to govern, but instead
embodies the view that state constitutions can and do delegate specific powers to exec-
utive, administrative, and judicial officials; moreover, any other powers that are exer-
cised must come from legislative delegations. Just as the US Constitution instructs
that the chief executive must take care that the laws be faithfully executed, there is
an explicit or implicit charge in every state constitution that officials outside the legis-
lative branch will implement the laws passed by the legislature. This view leaves out
any space for the executive to exercise the police power on his or her own initiative.

The implications of this view are substantial. For example, in the case of the
COVID-19 pandemic, governors in the spring and summer of 2020 issued executive
orders that called for extreme actions (lockdowns, travel restrictions, etc.) to be taken
to combat the spread of the coronavirus, and they did so under what they insisted
were their police powers. In some instances, the governor was careful to locate this
executive authority in statutory delegation and, where so, the argument that this was
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an unconstitutional exercise of public power was significantly weakened. In other
instances, however, the objection was made that the governor lacked any explicit
delegation. The implication is that the legislature lacked the constitutional power
to circumvent the separation of powers under their state constitution.

A different way to view the matter is to see governmental officials outside the leg-
islature exercising powers under the terms and conditions of legislative delegation.
In this respect, the function of the executive or administrative officer is unremark-
able and wholly acceptable, the only looming question being whether the statute
does in fact give such authority to the officer or agency. This becomes essentially a
matter of statutory interpretation. In Wisconsin Legislature v. Evers," for example,
decided in the early weeks of the pandemic, the Wisconsin Supreme Court read the
governor’s emergency powers narrowly, describing how Article IV of the state consti-

tution listed all of the proper bases of executive power, but omitted any mention of a
general emergency power, or anything else that would ground the power to impose
emergency measures such as he did here.

There is a third alternative, a middle ground of sorts, in the debate over whether
the states” separation of powers can accommodate the exercise of the police power
by institutions other than the legislature. Under this view, state legislatures can del-
egate to executive officials and administrative agencies police powers, and so the
exercise of such powers is constitutionally legitimate. The fact of legislative dele-
gation and its scope is measured by ordinary techniques of statutory interpretation.
Nonetheless, there is an important constitutional limitation to legislative discretion
in the form of the nondelegation doctrine. That is, the legislature cannot delegate
too much power to non-legislators, for that would run afoul of the separation of pow-
ers principle that, as John Locke put it, the legislature cannot delegate the power to
make legislators.’s

In notable contrast with the Supreme Court and the US Constitution, where the
nondelegation is basically moribund, a number of state courts have enforced a non-
delegation doctrine against certain legislative delegations.’® In some instances, this
power has been essentially a delegated police power, deployed to regulate certain
activities in order to protect the general welfare. COVID-19 once again provided an
occasion for an important state court decision involving delegated administrative
power. In the early days of the pandemic, Governor Whitmer of Michigan invoked
the Emergency Powers of the Governor Act of 1945 to impose her emergency orders
to shut down businesses in the early part of the pandemic.'7 The statute was a clear
instrument of the state police power, providing that when “public safety is imper-
iled” the “governor may proclaim a state of emergency,” then proceeding to lay
out some of the requisites for such actions, including, significantly, a requirement
that such orders be “reasonable.”® In a much-watched decision, a closely-divided
majority of the Michigan supreme court struck down the statute as unconstitutional
“because it purports to delegate to the executive branch the legislative powers of
state government — including its plenary police powers.”?
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There is both more and less than meets the eye in this insistent statement of
the Michigan supreme court regarding nondelegation and the police power. The
decision is remarkable in asserting the police powers are quintessentially legislative
powers and, as such, cannot be delegated, even to a coordinate branch of govern-
ment. It would seem then to follow, a fortiori, that no delegation of regulatory power
to an administrative agency to protect the public health, safety, and welfare — say, a
legislative delegation to a statewide public health agency — would be constitutional.
Wiriting for the court, Justice Markman dispatched the arguments that this delega-
tion could be properly checked through ex ante standards (in the nondelegation doc-
trine parlance, courts have spoken of the requirement of “intelligible principles”)*
or ex post procedural requirements.” In doing so, he distanced this view from other
state court nondelegation decisions that have dwelled mostly on process. At the
same time, there may be limited impact here because of the incredible breadth
of the holding, as well as the exigencies of this pandemic, exigencies which have
famously generated unusually vituperative partisan stresses and struggles. Whether
this court, or other state courts, will zero in on language in the Michigan decision
that declares that police power is a plenary power of the legislature that can only be
exercised by this institution remains to be seen.

The three positions are, respectively, administrative officers lack the power under
the constitution because they are not the legislature, the state legislature has not del-
egated this power to agencies under any relevant statute, and, third, the legislature
is limited in its choices to delegate under principles derived from the nondelegation
doctrine in the state’s constitutional law.

So how do we sort out the merits of these different positions on an issue of enor-
mous consequence, to wit, who in the state government may exercise the police
power? We should do so by resort to the underlying structure and functions of state
constitutionalism, as has been the theme of this book and in accord with the broad
framing in the introduction and first chapter.

Let us begin with the separation of powers in state constitutionalism as such.
America’s “other separation of powers tradition,” as Jon Marshfield describes it,
looks at state constitutional structures as mechanisms not only, or even prilnarily,
to ensure that majorities will govern and will not be interfered with by factions of
the sort that worried James Madison especially, but as means of ensuring that gov-
ernmental officials could be effectively monitored. “What matters most under the
state theory,” Marshfield argues, “is that government is separated along lines that
allow the public to track and respond to malfeasance.” What should be added to
this picture of the rationale for state separation of powers in the state tradition is
that these mechanisms of governance and of constitutional structure would be in
the service of promoting the common good. This preservation requires tempering
governmental overreach, and so the careful delineation of structural safeguards and
sound administrative procedures* and of legal requirements (as the requirement
of a public purpose and prohibition on special legislation) helps to ensure that the
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government is acting for general, not special, interests, while at the same time facil-
itating the ability of we the people in our respective states to monitor and mobilize
governmental action.

Accountability is important with respect to any department of government. And
so the instruments of governmental checks hard-wired into state constitutions, along
with evolving procedural mechanisms created by statute and reflected in actual
administrative practice, function as the composite mechanisms control over gov-
ernmental behavior. The separation of powers is a coherent mechanism for that,
and it is little surprise that it would be adapted from the serious thinking on the part
of the framers of the US Constitution on the structure and purpose of state consti-
tutions.” These adaptations would continue in the emerging state constitutions of
the nineteenth and even twentieth century. Many of the Progressive-era reforms to
state constitutions are fulfilling many of the same purposes as separation of powers
in the grand sense.

As we move from the general to the more specific, we can see the police power
as a power that can be exercised by agencies and departments other than the legisla-
ture, and therefore as an important element of governmental purpose and function-
ing. While the legislative power remains plenary, broad discretion is given to these
elected officials to decide how best to protect the common good and which institu-
tions can be called upon to implement wise public policy. That these delegations
were seldom mentioned explicitly in the constitutional documents was not inad-
vertent; rather, these constitutions reflect the understanding that the main choices
to be made about whether and to what extent to delegate certain regulatory and
administrative powers would best be made by legislatures.®® They could widen these
powers and they could pull them back. They might do so in times of relative calm
or in the urgency of a crisis, as in the times of the Covid pandemic.

The nondelegation doctrine fulfills an important function in this regard, and so
we should be reluctant to throw out the baby with the bathwater, as has been char-
acteristic of the federal non-delegation doctrine for nearly a century.”” The insis-
tence upon intelligible principles to guide discretion, especially where the awesome
police power is concerned, is important to cabin discretion and limit overreach. In
this respect, a sensible nondelegation doctrine helps fulfill the public monitoring
function that Marshfield focuses on in his discussion of this “other tradition” of state
separation of powers. Also, the requirement that there may be a reasonable basis and
strategy for governmental action, something which we will discuss in more detail in
a later chapter, is supported by the ability of state courts to regulate legislative action
through constitutional constraints.

The advantages of a modulated non-delegation doctrine in the police power con-
text was captured nicely by Chief Justice Bridget McCormack in her dissenting opin-
ion in the Michigan Covid case. At the outset, she recounts the myriad ways in which
the state legislature can superintend the processes of administrative regulation. The
nondelegation doctrine in its traditional form is focused exclusively upon ex ante
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instructions. But the reality she introduces into this equation is that much of the
worry with respect to rogue administrators becomes managed by ex post devices —
of the sort that prominent political scientists have labelled “police patrol” and “fire
alarm” oversight.®® As Justice McCormack notes, neither history® nor sensible public
policy demand what the majority here (essentially incorporating, as she notes, the
views in various concurring opinions by Justice Neil Gorsuch and a few occasional
allies), which is a comprehensive set of standards designed to guide administrators
and tether discretion to transparent legislative will. “The particular standards in the
EPGA,” she writes, “are as reasonably precise as the statute’s subject matter permits.
Given the unpredictability and range of emergencies the Legislature identified in the
statute, it is difficult to see how it could have been more specific. Indeed the EPGA
contains multiple limitations on the Governor’s authority, each limitation requiring
more of the Governor 8 when exercising authority.”°

To summarize, a vigorous separation of powers doctrine in state constitutionalism
is consistent with a pragmatic view of the ability of multiple state departments, not
limited to the legislature, to implement public policy that protects health, safety,
and public welfare. A formalistic conception of state constitutionalism that limits
this power to the state legislature is anachronistic as a matter of legal history, as exec-
utive officials and administrative agencies have long performed functions under
the police powers. More to the point, it does not serve the larger objectives of state
separation of powers, objectives that accomplish the twin aims of ensuring that gov-
ernmental decisions will be made by representative, accountable institutions and
can be properly monitored in their exercise while also facilitating the ability of gov-
ernmental officials and entities to accomplish salutary aims, to engage in which we
call good governing.

At the same time, judicial intervention to ensure that our complex mechanisms of
government are functioning consistent with the broad goals of the state constitution
is not only acceptable, but is essential 3 Our constitutional architecture and prac-
tice give us many avenues for such useful interventions. In previous chapters, we
spoke of judicially created and legislative designed mechanisms, including the pub-
lic purpose requirement, prohibitions on special legislation, debt limits, and various
guarantees of equal protection, due process, and reasonableness requirements. The
non-delegation doctrine is copasetic with these mechanisms, so long as it is under-
stood as a calibrated tool of sound governance, not a blunderbuss that instantiates a
too-skeptical view of public power.

So far we have focused on state governmental institutions, be they the legislature,
the governor, and state-level administrative agencies. The reality, however, is that the
institutions which commonly exercise police powers, especially with regard to the
creation and implementation of public safety rules, crime control and public order,
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and the myriad regulations of the use of private property, are local governments. How
should we think about the delegation of power to local governments to protect our
public health, safety, and welfare?

THE POLICE POWER AND LOCALISM

That the police power can be exercised only by institutions of the state government,
following from the principle of the legislature having plenary power, is largely a
shibboleth. The police power has been exercised by other institutions, all under
the rubric of legislative authority and, correlatively, under the authority of the state
constitution. Prominent among them are municipal governments, those acting in
power on behalf of cities, townships, counties, or however else the state sub-divides
its power. While police power deployed by local governments is ubiquitous, there
are still some complex issues that arise in connection with state/local relations, what
Richard Briffault long ago called “localism” (as an analogy to federalism).?

This dependence of localism on state choice is true despite a richly textured his-
tory of local governance through municipal corporations that pre-date the forma-
tion of states and state constitutions.3> Whatever the practice of public regulation
and administration prior to statechood has meant to a fuller understanding of the
nuanced and politically salient connection between state and local governments
in the US, the framers of our state constitutions, from early days and persistently
through the next two centuries, have insisted upon a structural dependence of
municipal governments on state choice.

This is not to say that the idea that there is some sort of inherent local authority
did not have its moment in the sun.3* The first great treatise on municipal corpor-
ations, authored by Eugene McQuillin, described this view, writing:

Local self-government of the municipal corporation does not spring from, nor exist
by virtue of, written constitutions, nor is it a mere privilege conferred by the central
authority ... [I]it is axiomatic that local self-government is not a mere privilege, but a
matter of absolute political right, the existence of unlimited authority in the law mak-
ing body to concentrate all the powers of local government in the state does not exist.3

The principal advocate of such a position on the bench was our very own Thomas
Cooley. As a justice, he argued for an imperium in imperio view of local govern-
ments, sourced in preternatural American constitutional history and in natural law.

As he wrote in People ex rel LeRoy v. Hurlbut:3
tions according to its view of policy or expediency; but local government is a matter

The state may mould local institu-

of absolute right, and the state cannot take It away.”3” This view, rather inscrutable
in its origins and qualified, as this Cooley quotation indicates (“state may mould”),
was put to rest in any event early in the twentieth century and most famously by the
Court in Hunter.3® Hunter involved a constitutional challenge to the actions of two
local governments in a municipal annexation proceeding. The Court rejected this
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claim and, meeting the argument that there is a constitutionally protected status of
local governments viz the state, the Court elaborated on the fundamental point that
municipalities enjoy no such status, but are beholden to the discretion of the state.
As Justice Moody wrote in an unanimous opinion:

Municipal corporations are political subdivisions of the state, created as convenient
agencies for exercising such of the governmental powers of the state as may be
entrusted to them.... The number, nature, and duration of the powers conferred
upon these corporations and the territory over which they shall be exercised rests
in the absolute discretion of the state.... The state, therefore, at its pleasure, may
modify or withdraw all such powers, may take without compensation such prop-
erty, hold it itself, or vest it in other agencies, expand or contract the territorial
area, unite the whole or a part of it with another municipality, repeal the charter
and destroy the corporation. All this may be done, conditionally or uncondition-
ally, with or without the consent of the citizens, or even against their protest. In all
these respects the state is supreme, and its legislative body, conforming its action
to the state Constitution, may do as it will, unrestrained by any provision of the
Constitution of the United States.3?

Hunter remains solidly good law, and efforts to resuscitate a sphere of true imperium
in imperio, with local governments given constitutional status and authority sans leg-
islative or state constitutional delegation, have gone nowhere in the many decades
since the Hunter decision.

Just as the Court was settling the question of whether local power could reside
in some uber-principle of inherent municipal sovereignty and power, the realpoli-
tik of the situation was pushing hard against efforts to champion local power and
autonomy. The principal reason was the disastrous decisions of local governments
in issuing railroad bonds.** John Dillon devoted a key part of his treatise on local
governments to the idea that local government power should be narrowly construed
in accord with state authority.* “All corporations, public and private, exist and can
exist only by virtue of express legislative enactment, creating, or authorizing the
creating, of the corporate body ... municipal corporations are created by legislative
act.”# And so, in Dillon’s view, “localities had no inherent sovereignty because the
sovereign people delegated their entire sovereignty to the states.”# Not only were
states to be viewed as creatures of state governments, but they were creatures on a
fairly tight leash!#

Despite all this, local power did not evaporate in the face of this disposition of
the big constitutional question. State constitutions enacted in the nineteenth cen-
tury (including those, such as California, that were significantly reformed during this
same century)® went to great lengths to preserve local power.#® “States began adding
provisions to their constitutions that regulated the relationship between the state and
municipal governments in the mid-nineteenth century,” Jeft Sutton writes, “as the
local governments grew frustrated with twin evils: arbitrary, sometimes pretty, over-
sight of local governments, and negligent, sometimes intentional, neglect of local
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conditions.”*” Home rule was a structural legal mechanism for ensuring that local
governments would have a proper authority for exercising regulatory power without
the need to rely upon state legislatures to authorize local power in every instance or
to oversee in a micro-managerial sense the performance of local functions.#*

That municipal governments could enact police power regulations was seldom
questioned. To be sure, the content of local ordinances were regularly attacked, and
many of the leading police power decisions involved local ordinances, rather than
state statutes. But a close look at these decisions through the eighteenth, nineteenth,
and twentieth centuries does not reveal a serious argument that local governments
should, as institutions exercising the police powers as would state legislatures or
administrative agencies, exercise powers that should be viewed more skeptically,
and thus more narrowly, than the exercise of power at the state level 49

One muddy element in this otherwise rather pristine picture of local govern-
ments as police power agents involves the question of whether local governments
had or should have more latitude for action, given that they were, after all, closer to
the people.>® Should this be particularly salient in those states whose constitutions
contained specific authority for local governments to act, regardless of any separate
statutory authority — in what came to be called “imperium in imperio” states?>'

The basic logic of state constitutionalism in “imperium” states, was that local
governments would have plenary authority to act over all matters of local concern.
Arguably, a large swath of health, safety, and morals regulation fell under that rubric.
Whether and to what extent the inclusion of local affairs language in the home rule
provisions of state constitutions was intended to create sovereign authority, that is,
the power to act without any state authority to preempt such local actions, remains
a difficult historical question.”* Some courts have read these provisions more nar-
rowly, to maintain what Sho Sato called the “enabling” function of municipal home
rule, while some courts have read them more broadly, so as to provide for a “pro-
tective” function. The rendering of home rule generally and the sphere of local
affairs in particular is of direct relevance to the scope of the police power. After all,
to the extent that municipal governments can act with immunity in affairs of local
concern, this is quintessentially a delegation of police power to local governments
in this area and, by logic, an effacing of the Hunter principle that state governments
can direct its “creatures” in the way they wish.

The historical inquiry into the proper scope of municipal power has raised inter-
esting issues of substance to our analysis of the police power and its promise. The
latter part of the twentieth century saw the emergence of a strong view of local gov-
ernance and the fruitful role of municipalities in creating progressive policies.> A
diverse and growing group of social scientists and legal scholars, including Gerald
Frug,* David Barron,5 Saskia Sassen,® and Richard Schragger,’7 have described
the ways in which more muscular local governance would advance social wel-
fare and why revisiting the question of local power and the constitutional status of
municipalities is essential. Though never specifically lodged in arguments about the
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nature and limits of the police power, a theme culled from these local government
advocates was that commitments to democracy, as an attractive normative principle
in its own right, or as a component of a sound public sphere, require robust local
governance. Further, localism has been defended as a means of advancing sub-
stantive constitutional rights. As David Barron writes: “This defense [of localism]
proceeds instead from a structural conclusion that substantive constitutional rights
sometimes presuppose the existence of a local decision-making process capable of
ensuring the protection of those rights.”s®

The case for municipal governments as a fulcrum of the state police power is
appealing, for just the reasons sketched, and is illustrative of wider renderings of the
values and vitality of local governance. Local governments are necessarily closer to
the people than are state governments. Addressing concrete public health and safety
issues frequently requires local knowledge.> Moreover, the people whose welfare we
attend to through the conscientious use of the police power are the people who are
found in communities, communities whose shape is ineluctably configured by geo-
graphical and legal boundaries.*® However, we should be careful not to embrace an
overly idealized conception of local governments and their functioning. Municipal
governments are indeed closer to the people. Yet this is both a virtue and a vice.

The proximity to the people means that they are able to refract more effectively
the views of citizens on matters of regulatory governance, and other matters fun-
damental to the choices made by government officials under the police power.
The values of the so-called laboratories of experimentation have long been noted
in the context of American federalism. And recent efforts by prominent public law
scholars, including Heather Gerken, Cristina Rodriguez, Jessica Bullman-Pozen,
and others, have pointed to ways in which sub-national governments can partic-
ipate in dynamic, collective conversations about policy choices and strategies of
implementation.

Encircling these normative and positive debates about the components of decen-
tralized conversation and policy choice is a wider, essential debate about what
democracy means in an extended republic. Empowering local governments is a
key piece of the puzzle, given their stakes in this debate about democracy and their
comparative advantages in accessing and using local knowledge and recognizing
citizen wants and needs. This is a larger, denser issue to contemplate and, for the
most part, lies beyond the scope of this book. But we raise it to note that unless we
can wrestle to the ground the question of whether the constitutional definition of
health, safety, and welfare is to be answered at the state or local level, it will become
rather dithcult to give content to the police power or to assess the performance of
state and local institutions in exercising it.

The closeness of local governments to citizen interests can also be a vice.
Madison’s insight about the role of factions has special resonance in the context of
local decision-making, especially as we consider the ways in which “hyper-localism”
takes hold in making regulatory choices in many settings.®* Local decision-makers,
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often city council members (or the equivalent in zoning and education boards),
are pushed and pulled in various directions by insistent local interests. They can
become bazaars for the trading of goodies; they can become captured by powerful
groups of citizens. The result can be policy that is both shortsighted and, in a broad
sense, anti-democratic.

Nadav Shoked has coined the term “the new local” to describe the ways in which
sublocal governance operates through mechanisms that are “informal, fluid, task-
specific, ad hoc, and geographically indeterminate.”® It is in the fluidity of these
governance mechanisms that questions might arise about the democratic content
of local decision-making. Moreover, local policies that generate externalities, as is
common, are hard to capture without serious regional or even state-wide assessment
and supervision. Even those who would valorize local choice are writing on a slate
that includes the practice, long embedded, of state and even national intervention
where local choice goes off the rails and where local capacity is limited.® it is cru-
cial to say that the best progress in effective regulatory governance requires inten-
tional collaboration among levels and layers of government. General-purpose local
governments are one piece of a multifaceted puzzle.

The focus on localism’s limits often does, but should not, distract us from focus-
ing on the larger and rather complex point that the most productive route to regu-
latory success under the rubric of the police power requires collaborative solutions
engaging many different levels and layers of government. In a brilliant essay enti-
tled simply “On Participation,” Hannah Fenichel Pitkin and Sara Shumer explain
that democracy requires a clear-headed appraisal of the myriad dimensions of and
venues for participation, thereby cautioning against the romanticization of the local
polis or excessive skepticism of that form. They write

Face-to-face citizen assemblies are indeed essential to democracy, but one single
assembly of all is not. Representation, delegation, cooperation, coordination, fed-
eration, and other kinds of devolution are entirely compatible with democracy,
though they do not constitute and cannot guarantee it .... The point is not to
eschew all organization and all differentiated leadership, confining democracy to
the local and spontaneous, but to develop those organizational forms and those
styles of authority that sustain rather than suppress member initiative and auton-
omy. From historical examples we know that such forms and styles exist; it has
sometimes been done.%

This insight can be applied to modern American constitutionalism and commit-
ments to democratic choice. State constitutions, rightly understood and sensibly
construed, empower state government to use a constructive mix of institutions at var-
ious levels of government in order to attend to the problems that the police power is
designed to address. Neither the formal separation of powers nor the expressed and
tacit concerns that choices be made democratically stand in the way of this imagina-
tive approach to regulation and governance.
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GENERAL WELFARE REQUIREMENTS

One of the more interesting, if poorly understood, elements of state constitutional
checks on governmental actions are those that explicitly require that such actions
be directed toward the public interest. Progressive-era reforms brought into state
constitutions the requirements that legislation have a public purpose.® In addition,
prohibitions against special legislation were added,*® as were guarantees of equal-
ity, usually framed as equal protection clauses (enacted both before and after the
Fourteenth Amendment of the US Constitution).®” Other doctrines were invented
by courts, including the public trust doctrine in the late nineteenth century, a
meaningful expectation of “public use” in takings law, certain restrictions on pub-
lic debt, and, with cases such as Munn and Mugler, a requirement that regulation
reveal an acceptable degree to a public purpose. Taking these temporally and struc-
turally disparate provisions as a whole, they represent a view of state governance as
motivated by public-regarding, rather than private-regarding, interests. An account
of the distribution of the police powers must focus both on who is doing the regu-
lating (hence our discussion of other branches of state government, and municipal
governments), and also on where they should look in formulating their objectives of
promoting public health, safety, morals, and, especially, the general welfare.

Historians of state government and state constitutionalism have highlighted the
adoption of public purpose requirements in state constitutions as illustrations of the
ways in which citizens in the nineteenth century became unsettled with the choices
being made by state legislators and administrators on behalf of private interests and
interest groups.®® Were these requirements that would facilitate a general welfare
sense of constitutionalism that goes back to the beginning of the republic, or did the
zeitgeist of the Progressive and Populist eras push the legislatures and courts toward
a truly new of the role of government in a rapidly changing commercial republic?
Whether the truth of the matter lies in one direction or another, the key point is
that state constitutions were absorbing through these reform efforts and democratic
energy a scheme of governance that was intended to connect the police power to
a stronger public welfare orientation. That the Supreme Court joined with state
courts to further this development is revealing. We would come to see by the fin
de siecle the imperative of government operating on the people’s behalf and with
the public interest front of mind. Various permutations of constitutional law tests
(thinking of, for example, the rise of the rational basis test in US constitutional law
to examine restrictions on so-called economic liberties®) made these interventions
perhaps less radical than one might have imagined from the discourse and even the
express language of, say, a public purpose requirement for legislation. However,
there remained something of substance to this insistence on a general welfare ori-
entation to regulation.”

A deeper dive is needed, however, to know what was to be, and should be now, the
lodestar of the people’s welfare. Welfarist accounts of public policy are common,”
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and the aggregation of myriad theories of the public welfare lead us to the vexing con-
clusion that there is not, nor can we ever truly expect, consensus upon what it means
to pursue welfare-enhancing public policy. Debates over the common good have
raged from Plato and Aristotle’s times, despite the considerations by Bentham and
others about utilitarianism as the best grounding for collective interests up to the pres-
ent. Jodi Short, in her useful inquiry into public interest as a policy framework, has
organized various theories into proceduralist, constitutive, and cognitive approaches
that have helped shape debates over the public interest, but without pointing to a
clear way to discern this interest in democratic processes. Resort in modern times
to economic standards, and especially cost-benefit analysis, has gained favor, and
indeed is hardwired into many aspects of contemporary regulatory policymaking,
especially at the national level.” Assessing public policy by resort to cost-benefit prin-
ciples, while imperfect for reasons many have noted, might nonetheless come the
closest to providing a promising perspective at least for examining the demands of
government to facilitate the general welfare in regulation under the police power.
More recently, scholars from different points of ideological and methodologi-
cal orientation have urged attention to general welfare that goes beyond welfarist
accounts represented by cost-benefit analysis. In his book on administrative gover-
nance, for example, Blake Emerson calls for government to perform a “duty of pub-
lic care,” one requiring government officials “to invest in the welfare of individuals
[and] to provide those institutions, services, and protections that are necessary to
people’s moral and political agency but which they cannot obtain on their own ini-
tiative.” The reference to “services” and “protections” resonates with a conception,
at least a thin one, of the police power has concerned with taking care of the public.
One of the more prominent recent accounts of public welfare that specifically
looks to constitutional values is Adrian Vermeule’s important defense of what he calls
“common good constitutionalism.”” Explicitly contrasted with what he sees as the
Progressive era’s focus (what he calls its “sacramental narrative”) on individualistic
autonomy, common good constitutionalism would read “constitutional provisions
to afford public authorities latitude to promote the flourishing of political commu-
nities, by promoting the classical triptych of peace, justice, and abundance.”” He
refers specifically to health and safety, and elsewhere describes at length the ways
in which this common good constitutionalism obligates public officials to protect
public morals.” Vermeule’s focus is solely on the US Constitution and its tradition,
and so the relevance of his view to the police power under state constitutionalism
remains elusive. However, this ambitious theory points rather clearly to what he
calls a “framework” (presumably then much short of a template) for discerning what
is entailed in the common good. The police power, Vermeule notes, “create[es] a
loose-fitting garment allowing the exercise of broadly reasonably discretion by gov-

ernment to promote the common good over time.”7® This is, taking into account the
larger context of Vermeule’s work, especially true of the police power’s focus on the

protection of public morals against myriad (secular) threats.
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A full engagement with Vermeule’s theory of common good constitutionalism is
beyond the scope of this book. Ditto the various other accounts, some bolder and
more worked out than others. But a few general thoughts here, pertinent to our
discussion of the police power. First, Vermeule’s account finds common ground in
many of the cases, and especially the nineteenth-century and early twentieth-century
ones (which were discussed in Chapter 3), where the courts aim toward protecting
health, safety, and morals even where such powers trample — or as Novak, cited by
Vermeule, put it, “destroy[] private right, interest, liberty or property.” Common
good here could be traded as a phrase for general welfare, and the same essen-
tial point would be well illustrated. Common good constitutionalism has doctrinal
roots in classic police power cases, those that constructed and advanced the salus
populi vision of the power. Second, and in some ways in tension with this point, the
components of the common good as Vermeule defines it are sourced in what he
describes as our country’s “classical legal tradition.” The resort to old principles and
moral commitments to decide modern cases seems anachronistic without a fuller
explanation of why we should be beholden to the past. For example, Vermeule
has a sidebar note on laws prohibiting blasphemy and laws grounded in the police
power, and ruminates about what we have lost with our more modern approaches
to free speech protections.”” Can we really associate laws prohibiting blasphemy or
pornography with a convincing modern account of the common good? Vermeule’s
account has a timeless quality — reviewers have insisted that it is the product of a
distinctly sectarian worldview, Roman Catholic, to be exact”™ — that makes it more
challenging to defend as a plausible account of the common good. Still and all,
there is a through line from an account of the police power as embedded in consti-
tutional objectives and this well-developed theory offered here by one of our leading
public law theorists, and this is reason enough to take this account seriously. We can
vigorously disagree about whether and to what extent his view of the common good
is the best one while seeing the enterprise as broadly congruent with the objective
of defining what good governing is about and what it aspires to.

The police power speaks in terms of what the government is able to do. It is a
power, after all, and so the legal question must necessarily turn back to how wide
a discretion has the government acting under this power. However, we can only
understand this matter of discretion and authority when we understand the obli-
gation of government to act in the common good, an obligation that is revealed
in our collective discussion about what the public’s interest means and legislative
demands of government. More succinctly, inquiry into the scope of the power illu-
minates what the government is authorized to it; and yet a deeper inquiry into the
nature of the power helps illuminate what the government should do. A full account
of the police power must deal with both aspects of this — power and performance,
discretion and obligation. Any exercise of governmental power to improve health,
safety, and welfare must account for the responsibility of the government to act
with a public purpose, and in the public interest. These are intersecting principles
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of state constitutionalism and, perhaps more generally, in the moral authority and
government, and we can best see them as structural principles baked into the state
police power.

EXPERTISE, DELEGATION, AND THE RULE OF LAW

As we discussed earlier in connection with the use (and misuse) of the nondel-
egation doctrine to limit administrative power, a persistent concern among com-
mentators and courts at the federal and state level is that the legislature is shirking
its lawmaking responsibilities by assigning important tasks and functions to agen-
cies, usually made up of unelected officials and with meagre statutory instructions.
This ubiquitous concern has been expressed in both formal and functional ways.
Formally, the objection is that the only institution properly authorized to make pub-
lic policy, whether under the police power or another source, is the legislature. This
formalism is made concrete in Article I of the US Constitution, but is also echoed
in myriad state constitutions that express a substantially similar distribution of pow-
ers, with the legislature assigned the exclusive power of lawmaking. In earlier ver-
sions of the nondelegation doctrine, at both the national and state level, it was said
by courts that the legislature may not assign its “core functions” to another body,”
although that rigid rule softened by the time of the New Deal and was displaced by
the standard that requires only that adequate intelligible principles be provided.*
Nonetheless, the formalist objection to delegation has hardly withered away. There
remains a drumbeat of scholarly arguments, often drawing upon constitutional his-
tory, against delegation on the grounds that it violates the letter and the spirit of the
separation of powers.™

There is nothing especially new in all this, save for the increasing support within
the conservative majority of the Supreme Court and a few state supreme courts.
While the use of agencies and administrators to create and enforce regulation
has been an omnipresent part of our governmental system from time immemo-
rial, controversy over administrative discretion in the exercise of public power has
accompanied its use, going back to the Progressive era, and continuing to the pres-
ent. For example the legendary Emnst Freund, as Daniel Ernst pointed out in a
thoughtful analysis of Freund’s effort to bring to th