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Of Native Americans and Tribal Members: The Impact
of Law on Indian Group Life

Carole Goldberg-Ambrose

Law has influenced the shape of Indian group life by providing economic
or political incentives for groups to organize along particular lines, by forcing
groups into closer proximity with one another or separating them, and by cre
ating an official vocabulary for the discussion of group life. The most striking
effect of law has been to focus the expression of Indian political identity at the
level of the "tribe." Although largely a construct of non-Indian legal forces, the
tribe has become a powerful vehicle for assertions of Indian autonomy, even
when it has not always been the traditional locus of political legitimacy. Modern
Indian identity and community thus reflect conflicts over and distinctive ways
of appropriating the institution of the tribe. A second effect of law has been the
developing support among tribal members for a supratribal Native American
political community. Significantly, however, most tribal members view their
support for such a community as a means of strengthening tribal units.

Native American group life assumed no single pattern
during the pre-contact period, and that variability continues to
day. Nonetheless, over the past 500 years, various Native Ameri
can cultures have experienced similar non-Indian social, eco
nomic, and political forces, yielding new organizational and
symbolic complexity in these indigenous peoples' group life. To
the extent that law can be distinguished among these forces,
what particular forms and scope of community and what particu
lar focus of identity has law supported or pressed upon Indian
people? This article seeks to answer that question and to ex
amine the tensions Indian groups have experienced and the vari
ous adaptations they have made in response to these legal forces.

Historians and social scientists (Hertzberg 1971; Cornell
1988; Nagel 1986) have provided multidimensional accounts of
group identity among contemporary Native Americans, empha
sizing the historical tendency for identity to expand from the kin
ship group or clan to the tribe, and further to the group that is
sometimes described as Pan-Indian, supratribal, or Native Ameri-
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1124 Impact of Law on Indian Life

can. Their accounts have highlighted both internal mobilization
efforts (military alliances, religious and cultural revival move
ments) and external pressures (deliberate as well as unintended)
affecting the boundaries of group life. My emphasis here is on
historic and contemporary external forces, both as they have sup
ported or suppressed internal mobilization and as they have op
erated more directly to shape group identity and organization.
Native groups have not passively submitted to these forces; but
the story of their distinctive conflicts over, and responses to;
American law demonstrate how groups can appropriate powerful
outside pressures to sustain an evolving sense of their identity
and community.

Law is one potentially powerful outside influence on political
identity. Explicitly, law may establish categories of people eligible
for benefits or subject to burdens according to particular under
standings of ethnicity or nationality. These definitions may in
turn provide incentives or disincentives for groups to organize
politically along particular lines. Indirectly, law may establish
conditions for informal activity that supports or retards particular
forms of group organization or political mobilization. For exam
ple, insofar as international law folds all claims of native peoples
worldwide into the concept of "indigenous rights," it tends to en
courage the formation of coalition groups that cross tribal lines
and thereby fosters a sense of political identity beyond the indi
vidual's tribe. Finally, in settings where law is salient, law can cre
ate an official vocabulary for the discussion of group life that re
inforces certain conceptions of political identity and excludes
others. The legal notion of "tribal sovereignty," discussed below,
may have some impact of this sort.

The force of law in constructing political identity is especially
noticeable for Native Americans. I am hardly the first legal
scholar to remark that the experience of native peoples in the
United States is entwined with law to an unusual degree. The
existence of hundreds of treaties between the United States and
Indian peoples, the inclusion of language in the U.S. Constitu
tion establishing federal control over Indian affairs, and the vast
body of federal legislation dealing with Indian relations contrib
ute to the unusually great impact of law on Native American
group life. The early and continuous involvement of the
Supreme Court in conflicts between Indians and non-Indian set
tlers has also shaped identity in important ways. Recently, the
Court has responded to challenges brought by individuals who
were included or excluded from federal legislation that empow
ers, protects, or disables particular Indian groups. Some of these
challenges are on jurisdictional grounds, while others appeal to
non-Indian values of equal treatment (Williams 1991). In decid
ing these cases, courts are sometimes drawn into deciding which
levels of group organization and which boundary definitions will
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receive their blessing. These decisions, in turn, support or hinder
developments in Indian group life and affect the relative
strength of various social/political groupings.

My broad claim here is that non-Indian law has powerfully
influenced the distinctive forms that assertions of Indian group
life have taken. The first of these is Indian attachment to the
entity identified as the "tribe," regardless of whether that entity
always coincides with the structures traditionally viewed as politi
cally legitimate by its members. The second is the developing In
dian support for existence of a Pan-Indian or supratribal political
community, although I suggest that, ironically, this development
reflects a response to non-Indian attacks on the tribe as a polit
ical entity and an effort by Indian political leaders and legal strat
egists to strengthen the tribe.

The Paramount Place of Tribal Sovereignty

For many purposes, the tribe has been the basic unit of fed
eral Indian law (Clinton 1981). Treaties were negotiated and
signed with "tribes," and federal legislation protecting Indian
groups and affording them rights against the federal government
has often limited those benefits to "tribes" and their members.
For example, under federal treaties with Indian peoples, the
"tribe" has beneficial and compensable rights to land and other
property, such as hunting, fishing, gathering, and water rights.
Under the federal Indian Non-Intercourse Acts, adopted in the
early decades of the republic, the "tribe" is protected against the
unauthorized alienation of its ancient and federally secured
lands. According to the Indian Reorganization Act of 1934,
which authorized groups of Indians to organize under its terms
for governmental and commercial purposes, the "tribe" is the
unit that possesses governmental powers over a reservation and
forms business enterprises.

To understand the importance of the tribal unit and contem
porary tribal organizations in Indian group life, it is essential to
grasp the basic framework of American law addressing native
peoples. The key elements of federal Indian law are (1) federally
protected land bases for designated Indian groups, these areas
described colloquially as reservations, and technically as "Indian
Country";' (2) federal acknowledgment of sovereign governmen
tal powers possessed by such Indian groups, those powers ordina
rily supplanting state jurisdiction; and (3) a federal trust obliga
tion toward and special federal powers over such Indian groups
and their members (Strickland et al. 1982). Most important in
this legal scheme is acknowledgment of the preexisting and
ongoing sovereignty of Indian groups. Although American law

1 The term "Indian Country" is defined in 18 U.S.C. sec. 1151.
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asserts ultimate federal authority to regulate and even extinguish
Indian tribes (Newton 1984), it views tribes as continuing to exer
cise their historic sovereignty so long as the federal government
fails to take such action.

To native groups that possess it, this governmental authority
can be a valuable social/political good. It offers groups the op
portunity to perpetuate themselves by controlling the official vi
sion of proper social relations and the means of cultural expres
sion. Competing visions can be excluded, and symbolic props for
community (such as language and religious expression) can be
reinforced. If the governing authority is effectively exercised, ex
ploitive outside economic development can be precluded or
turned to advantage, and public choices about the pace and di
rection of economic development can be made. Furthermore,
this sovereign power creates positions of authority within the
group that individuals and subgroups can seek to capture for per
sonal or altruistic ends.

In contemporary American law, the existence of this gov
erning power has offered still another significant advantage to
Indian groups. It has enabled them to evade the potential con
flict between special rights for Indians (e.g., tax exemptions, free
dom from state laws, health and education benefits) and the pre
vailing American legal values favoring racial equality (Goldberg
Ambrose 1991). For example, when in the mid-1970s non-Indi
ans challenged special employment preferences for Indians
within the Bureau of Indian Affairs, the Supreme Court re
sponded that the discrimination was not racial but rather derived
from the special political status attached to Indian tribes (Morton
v. Mancari 1974). Thus, the continued force of other elements of
American law valuable to Indian people (such as retention of
special rights to ancestral lands) depends in part on the perpetu
ation of Indian sovereign authority.

Judicial and congressional threats to the scope of this sover
eignty have multiplied during the past three decades, particularly
in circumstances where non-Indians and non-Indian-owned
lands are involved. For example, the Indian Civil Rights Act of
1968 required tribes to conform to certain provisions of the fed
eral Bill of Rights. and limited the penalties tribal courts could
impose in criminal cases. Supreme Court decisions in the 1970s
and 1980s precluded tribal criminal jurisdiction over non-Indi
ans (Oliphant v. Suquamish Indian Tribe 1978) and denied tribes
zoning power over certain non-Indian owned lands within reser
vations (Brendale v. Confederated Tribes 1989). Sometimes Con
gress, which has had the ultimate say in forming the contours of
tribal authority, weighs in on the side of tribal sovereignty, as in
recent legislative schemes involving environmental regulation
(Clean Air Act), gaming (Indian Gaming Regulatory Act), and
Indian child welfare (Indian Child Welfare Act). But these sup-
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portive actions have occurred within carefully controlled federal
regulatory regimes.

It is within this framework of tribal sovereignty both heralded
and beset that contemporary Indian group life finds expression.
In American legislative and judicial settings, the constant linking
of the concept of "tribe" with the idea of "sovereignty" has fo
cused Indians' political attention and even loyalty on the tribe as
an entity and on existing tribal structures in particular. Further,
the constantly endangered quality of tribal sovereignty suggests
that any public expression that could jeopardize the legal hold of
tribal sovereignty would be subject to criticism from organized
Indian interests. Yet complexities and controversies associated
with the entities entitled to claim the prized "tribal sovereignty"
make it likely that conflicts will arise between the expressions of
Indian group life and tribal organizations. These difficulties with
existing tribal governing structures can be analyzed into two cate
gories-those associated with the boundaries of the political en
tity itself and those associated with the legal/political behavior of
the entity.

The "Tribe": A Prelegal or Legally Constructed Concept?

The legal notion of "tribal sovereignty" implies there is some
generally accepted way to identify the political entity labeled
"tribe." In fact, within the American legal system there are estab
lished criteria for tribal identification, focusing on such elements
as the existence of treaties with a particular group of Indians, the
delineation of a single reservation or territorial land base for a
group by treaty, statute, or executive order, the historic practice
of the federal government of dealing with the group as a unit for
purposes of federal benefits, and the political organization of the
group within a framework created by federal law (25 C.F.R. part
83). Most often these criteria are invoked when an Indian group
seeks "recognition" from the federal government (which triggers
federal benefits, the trust responsibility, and more). The prob
lem with these defining characteristics is that they do not always
(or even often) correspond to the boundaries of political identity
that traditionally have existed for Indian people.

The term "tribe" has a dual meaning-it refers both to the
ethnologically defined group (a contested definition even
among anthropologists) (Fried 1975) and the legally recognized
political entity. Unsurprisingly, these two uses of the word do not
always coincide. But by invoking the ethnological term, the law
suggests that "tribe" has a natural, prelegal meaning apart from
that decreed by federal statutes or treaties. It suggests some pre
existing reality with necessary legal consequences, rather than
some artificial, non-Indian legal construct whose plea for legiti
macy rests on borrowed terminology from cultural studies.
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Some recent Supreme Court decisions have fastened onto
the notion of tribe as a "prelegal" form-one that generates nec
essary legal consequences. For example, in determining the
scope of tribal sovereignty, the Supreme Court has rejected a rel
atively simple scheme that would view tribal authority on reserva
tions as all-encompassing unless the federal government has
acted within its constitutional authority to deny such power. In
stead, the Court has established a complex system in which the
status of the reservation land (held in federal trust or in fee own
ership) and the race and status of the individual(s) involved af
fect determinations of tribal or federal versus state jurisdiction.
With respect to characteristics of individuals, it seemed, at least
until the 1970s, that the relevant distinction was between Indians
as a class and non-Indians as a class. Supreme Court decisions
had established, for example, that unless Congress positively con
ferred jurisdiction, tribes lacked criminal authority over non-In
dians (Oliphant v. Suquamish Indian Tribe 1978) and possessed
only partial civil authority over non-Indians who engaged in activ
ities on non-Indian-owned fee land (Montana v. United States
1981).

Over the past 15 years, however, the Court has changed
course, drawing its critical lines between tribal members and all
other individuals. Thus, nonmember Indians are lumped to
gether with non-Indians for purposes such as allowance of state
taxation and exclusion from tribal criminal jurisdiction (Washing
ton v. Confederated Tribes 1980; Duro v. Reina 1990). For many In
dian advocates, jurisdiction over these nonmember Indians has
been a matter of grave importance because nonmember Indians
often enter into reservation life. The reasons are numerous
intertribal ceremonials and powwows; Bureau of Indian Mairs
and Indian Health Service employment preference provisions,
which do not require that Indians be assigned to their own
tribes' reservations (25 U.S.C. sees, 45, 46); foster home place
ments and adoptions encouraged by the Indian Child Welfare
Act, which establishes placement preferences for Indian parents
from any tribe (25 U.S.C. sees, 1915(a) (3), (b) (ii)); intermar
riage and tribal membership rules for offspring of mixed mar
riages (Hill 1982:155-57); and the proliferation of multitribal co
operative efforts in areas such as energy development and
establishment of court systems. Given tribal membership rules,
for example, it is not uncommon for children of mixed mar
riages involving tribal members not to be members of the tribe
where they live. Indian advocates often view loss of control over
such nonmember Indians as fragmentation of the community it
self (Clinton 1981). Indeed, some Indian advocates have gone so
far as to support changing rules of tribal membership to elimi
nate requirements of sufficient tribal ancestry and to emphasize
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instead factors such as residence, affinity to and knowledge of
the group, and seIVice to the tribe (Jaimes 1992).

In rejecting these tribal concerns, the Court has used lan
guage reflecting a view that nonmember Indians are outside the
"natural" tribal community. The most forceful expression of this
view appears in Duro v. Reina (1990), where the court disallowed
tribal criminal jurisdiction over nonmember Indians. The Court
responded to an argument by the United States, which claimed
that an Indian's enrollment in some tribe indicated sufficient affil
iation with traditional tribal values and customs to justifyjurisdic
tion over that Indian on any reservation. Justice Kennedy replied:

But the tribes are not mere fungible groups of homogenous
persons among whom any Indian would feel at home. On the
contrary, wide variations in customs, art, language, and physical
characteristics separate the tribes, and their history has been
marked by both intertribal alliances and animosities.... Peti
tioner's general status as an Indian says little about his consent
to the exercise of authority over him by a particular tribe.
(Ibid., p. 695)

In fact, Justice Kennedy went out of his way to suggest the "logi
cal" similarity in the position of nonmember Indians and non
Indians who may have significant contacts with a reservation.
Although Congress has attempted to reaffirm tribal criminal ju
risdiction over nonmember Indians by statute (25 U.S.C. sec.
1301), it remains unclear whether the Supreme Court will accept
such transcendence of "natural" tribal boundaries (Newton
1992) .

Where the Court has promoted the concept of tribe as prele
gal and natural, modem legal scholarship has challenged it. Be
cause such scholarship often questions the universality and deter
minacy of all legal constructs, it was only a matter of time before
the "tribe" as a legal entity fell prey to such a test. The thrust
occurred in an influential article by Resnik (1989), which chal
lenged the validity of tribal gender discrimination by questioning
whether Indian tribal governments really exist as entities wholly
separate from the federal government. Doctrinally, federal courts
describe Indian tribes as sovereigns that predate non-Indian con
tact, not requiring delegated federal power in order to function
as governments but capable of losing some governmental powers
by federal decree (Newton 1992). Resnik questions that doctrine
insofar as it frees tribal governments from adherence to non-In
dian values, such as those against gender discrimination. Accord
ing to her reasoning, if tribes are genuine primordial expressions
of Native tradition, then they should be free to depart from non
Indian principles ofjustice (subject, perhaps, to norms of inter
national human rights). If, on the other hand (and as she be
lieves), tribal governmental structure and policies are products
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of federal statutory and administrative influence, then insistence
on tribes' adherence to non-Indian values may be justified.

There is good reason to doubt that Resnik's conclusions fol
low from her premises. Implicit in her reasoning is the view that
unless contemporary Indian groups reenact longstanding tribal
tradition, they are not truly Indian, and not proper heirs to the
legacy of tribal sovereignty. Thus, she believes that so long as she
can demonstrate federal contamination of otherwise "pure" tri
bal tradition, she can begin to discredit tribal decisions as expres
sions of autonomous entities.

Resnik's approach conceives of traditional Indian society as
relatively fixed and unresponsive to outside influences. Anthro
pologists and legal historians project a very different image, how
ever. For example, Shepardson's (1963) study of Navajo govern
ment shows that Navajo traditions were transformed regularly
over time as contact occurred with various Indian groups as well
as non-Indians, and as material conditions changed. Strickland
(1975) makes a similar point about the Cherokees, the first In
dian group to embrace an American-style written constitution
and court system during the early decades of the 19th century.
The movement to establish these legal institutions was led by a
group of rather assimilated "mixed-bloods." Nonetheless, Strick
land argues that "it would be an error to suggest that the mass of
full bloods were exploited by the [American style] legal system or
even that it was a form of colonialism imposed from above by
their own people" (ibid., p. 179). In fact, the melding of Chero
kee and Anglo ways that produced the Cherokee court system of
the 1800s was just another illustration of tribal accommodation
to new influences: "A unique characteristic of the Cherokee peo
ple has always been their adaptability" (ibid., p. 183). If Shepard
son and Strickland are correct, then even if the federal govern
ment has tampered with preexisting Indian organizational forms,
the resulting tribal entities need not lack authenticity or legiti
macy.

The remaining and important kernel of truth in Resnik's po
sition is that non-Indian influences have been instrumental in
the construction of most modern-day "tribes" as functioning legal
units. The penetrating work of Cornell (1988) on this subject
starts with a distinction between two dimensions of "groupness":
the organizational and the conceptual. The first refers to how
groups organize themselves as collective actors; the second to the
ways in which they conceptualize themselves. Starting with the
pre-contact period, Cornell finds that within the diversity of In
dian political structures, one frequent feature is that collective
action is coordinated at the level of the extended family, the kin
ship group, the local village, or at most the band of villages.
Apart from political organization, however, there was another sa
lient aspect of "groupness" that related to "collective participa-

https://doi.org/10.2307/3054025 Published online by Cambridge University Press

https://doi.org/10.2307/3054025


(;Oldberg-~brose 1131

tion in common symbolic beliefs, cultural practice, and social
networks and interactions that established and sustained their
common identity and subjectively distinguished them from the
rest of the world" (ibid., p. 74). This second element varied in
strength beyond the local level from group to group. Navajos, for
example, experienced it very weakly. Each kinship or locality
group ("chapter") was the main focus for symbolic integration
through myths and stories, not the entire collection of such
groups (Shepardson 1963; Champagne 1989). In contrast, the
Cheyenne experienced this source of broader cohesion in much
stronger form. Religious ceremonies, rituals, and beliefs drew to
gether members of all the kinship groups and supplied a source
of social integration and identification apart from political struc
tures (Llewellyn & Hoebel 1961).

Contact with non-Indians had two major consequences for
the evolution of Indian groups. First, it created material condi
tions and legal constraints that, as Cornell (1988:76) put it,
caused "political integration [to expand] toward the maximal
level of self-concept." In the process, smaller divisions within a
particular cultural group were swept aside for non-Indian pur
poses. For example, non-Indian negotiators eager to acquire In
dian resources sought out, or more often demanded and in
vented, political structures similar to their own with which they
could deal. Most useful to non-Indians was generating a sem
blance of centralized Indian leadership, which could be em
ployed to "legalize" resource transfers from Indians to non-Indi
ans and establish indirect rule. Thus when oil was discovered by
non-Indians on the Navajo reservation in the 1920s, prospective
lessees asked the Bureau of Indian Affairs to identify Navajo lead
ers capable of signing valid oil and gas leases. From the Navajo
point of view, political leaders possessed only local authority and
could not speak for the tribe as a whole. So the Bureau con
cocted a new government for all Navajos with centralized leader
ship and tribe-wide authority (Young 1961). As political organiza
tion became less localized, broader group identification was
invigorated and the centralized government rose in symbolic im
portance (Shepardson 1963).

The creation of reservations during the 19th century inadver
tently contributed to this expansion of political integration to the
broadest level of group self-concept. Reservations were the prod
ucts of treaties in which Indian groups gave up vast expanses of
land in exchange for promises of independence and security in a
more limited realm. The resulting reservations forced tribal sub
groups into closer proximity with one another on smaller parcels
of land. They also reduced populations through economic dis
ruptions and the hardships of relocation. Locality-based political
structures were often a casualty in this process (Satz 1975:145).
Simultaneously, the reservations added ph.ysical and federal ad-
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ministrative dimensions to group identity. Non-Indian bounda
ries and maps were marked with the name of the larger group,
and the existence of a distinct administrative apparatus for all
members of the larger group both reinforced the significance of
that group and led its members to perceive a common source of
imposition. In other words, the perceptions of outsiders about
meaningful group boundaries came to influence the point of fo
cus of insiders' group identity.

The second consequence of Indian/non-Indian contact for
tribal organization was the creation of political entities that
melded Indian groups with quite distinct identities and self-con
cepts, or separated groups which thought of themselves as one
people. Sometimes these developments were brought about in
advertently. More often, these alterations in tribal organization
were deliberate, as when Indian groups were consolidated as a
means of maximizing land availability for non-Indians, minimiz
ing administrative structures, and easing the "White Man's Bur
den." In this way, even some hostile groups speaking different
languages found themselves on a single reservation with a single
federal administration and set of treaty-based rights. The Hoopa
and Yurok in Northern California illustrate this phenomenon, as
do the many consolidated reservations in the northern Plains
and Pacific Northwest, such as the Confederated Bands of the
Yakima Nation in Washington and the Confederated Salish and
Kootenai Tribes of the Flathead Reservation in Montana (Fetzer
1981; Trosper 1976). Recently the Hoopa and Yurok were suc
cessful in achieving a complete severance (25 U.S.C. sees, 1300i
et seq.); but that development has not been the norm. More
often, the combinations have been sustained over time, and res
ervation-level identity has emerged as a consequence of treat
ment by outside agencies and politically meaningful conduct by
the newly forged "tribal" entities.

Not only were disparate groups melded together, but groups
united in self-concept were divided onto separate reservations
and treated as distinct political entities for purposes of treaties
and recognition of sovereign powers. The Sioux, for example,
were pulled apart onto many different reservations as a means of
weakening them militarily. Notwithstanding these administrative
and legal divisions, members of each Sioux "tribe" continued to
intermarry and associate with members of the others (Miller v.
Crow Creek Sioux Tribe 1984). Other unified groups came to be
treated as multiple political entities by the federal government
when the United States ordered them "removed" from their an
cestral territory in the east but some members refused to leave.
Those who remained were first ignored by the federal govern
ment, then later recognized as separate "tribes" (United States v.
John 1978). The Cherokee Tribe of Oklahoma and the Eastern
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Cherokee of Mississippi illustrate this phenomenon, as do the
Oneida of Wisconsin and the Oneida of New York.

With the passage of the Indian Reorganization Act in 1934
(IRA), Congress engineered further adjustments in the meaning
of "tribe" and reinforced the salience of the tribe as political
unit. As of the 1930s, the geographic boundaries of Indian coun
try were rather firmly outlined. Within each reservation the IRA
provided a mechanism for political organization for all resident
"Indians," apparently without regard to their traditional group
affiliation. Through referenda held on each reservation, resident
Indians could decide whether they wanted to adopt a constitu
tion under the terms of the act, which required approval of all
constitutions by the Secretary of the Interior.

Although the stated thrust of the IRA was to revitalize tribal
governments that had suffered from Interior Department domi
nation for the previous half-century, the reality was federal con
trol by different means and in the service of somewhat different
ends. Tribal group life was reshaped in the process. Neither the
referenda nor the constitutions instituted through the IRA facili
tated the full expression of Indian political preferences. Indian
groups had to vote to "opt out" of the IRA if they were to escape
its strictures. Further, the IRA's election rules dictated that bind
ing votes could be taken even if large numbers of Indian tradi
tionalists boycotted the elections, as they did on the Hopi Reser
vation. Thus small minorities on reservations were capable of
triggering application of the act. When the act did become appli
cable, the Secretary of the Interior's approval power over consti
tutions usually resulted in structures alien to preexisting Indian
political organization. A model tribal constitution, put forth by
the Secretary's staff, served as the template for many tribes' draft
ing efforts.

Thus, whatever novel organizational elements were built into
the reservation system became formalized as more than 172
"tribes" accepted the IRA and almost 100 produced constitutions
that were ratified by the Secretary of the Interior (O'Brien 1989).
Formal political unity, with apparent Indian "consent," was su
perimposed on whatever cultural and political diversity existed
on the reservation, whether it was the combination of distinct
peoples or the superseding of surviving traditions of subtribal au
tonomy. Bureau officials who oversaw the drafting of IRA consti
tutions pressed for more centralized and secular governments,
with leaders elected by majorities rather than chosen by consen
sus and with more extensive coercive powers than most tradi
tional tribal governments. Indeed, because federalism and sepa
ration of powers were rarely included elements, power was even
more concentrated in these IRA governments than in the U.S.
government.

https://doi.org/10.2307/3054025 Published online by Cambridge University Press

https://doi.org/10.2307/3054025


1134 Impact of Law on Indian Life

Law and the Tensions Between "Tribe" and
Indian Group Life

The IRA has created new power bases on reservations and
often distanced Indian people from the governing structures rec
ognized by outsiders. On some reservations, cleavages within tri
bal communities turned into vast fissures, as elected leaders real
ized they no longer needed to accommodate or persuade
dissenting minorities. On others, tribal members only went
through the motions of following their IRA constitutions; tradi
tional politics continued to dictate significant decisions. Thus,
for example, clan status and relationships, not voting rules of the
tribal constitution, may determine which policies prevail on the
reservation. Champagne (1986) has provided a useful framework
for thinking about such developments, pointing out that these
IRA governments are "poorly institutionalized." Often, IRA lead
ers were perceived as easy dupes of Indian Bureau officials, per
ceptions nourished by the fact that many IRA constitutions re
quired that tribal ordinances receive the Secretary of the
Interior's approval before they could become effective.

Theoretically, IRA tribes could bring their political structures
into better alignment with actual group politics by constitutional
amendment. Changing the system from within has been difficult,
however, because the leaders installed through the IRA control
access to financial resources and the dispensing of benefits, and
because the Secretary of the Interior has to approve all revised
IRA constitutions.f Frustrated by such obstacles, a group of Sioux
in 1973 occupied the town of Wounded Knee, in large part to
protest against what they described as the arbitrary, centralized
power wielded by IRA government leaders (Holm 1985). Not
long thereafter, traditional Hopis went first to federal court and
then to the United Nations Commission on Human Rights and
Sub-Commission on Prevention of Discrimination and Protection
of Minorities to challenge the mining lease that their IRA govern
ment had authorized on a sacred part of the reservation (Na
tional Lawyers Guild Committee on Native American Struggles
1982). Ironically, the contest in federal court resulted in dismis
sal because the Hopi tribal government was deemed an indispen
sable party that enjoyed sovereign immunity (Lomayaktewa v.
Hathaway 1975). In 1984, Zuni religious leaders, in accord with
the traditional system of government, appointed an alternative
tribal council, condemned the existing tribal council as improp
erly constituted, and sought federal recognition (which was de
nied). Armed conflicts over gaming have been erupting for the

2 1988 amendments to the IRA eliminated some of the obstacles that the Depart
ment of the Interior typically placed in the way of tribes seeking to write new constitutions
or amend their old ones, making the process somewhat easier for tribes. 25 U .S.C. sec.
476(c)(I).
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past several years between groups claiming to represent tradi
tional Iroquois leadership and the IRA government on the Mo
hawk reservation (Hornung 1991). In all these instances, the
protesters disputed the legitimacy of the officially recognized
governments, claiming they were "puppet regimes," mere stand
ins for federal authorities.

Pressures on tribal governments stemming from the Supreme
Court's recent treatment of tribal sovereignty have further dis
tanced some Indian people from their officially recognized polit
ical structures. As Williams (1986) has observed, the Court's deci
sions have seemed to make tribal sovereignty depend on
conformity to non-Indian legal/political ways. In cases where the
Court has voted to uphold tribal sovereignty, it has often men
tioned with approval how much the tribal government institution
involved (e.g., court, taxing authority) resembles its non-Indian
counterparts (Kerr-McGee Corp. v. Navajo Tribe 1985). Conversely,
in cases where tribal sovereignty has been denied, the Court has
sometimes observed that tribal governments lack attributes it
finds essential in governments, such as American-style separation
of powers and protection of individual rights (Oliphant v. Su
quamish Indian Tribe 1978; Duro v. Reina 1990).

The lesson of these cases has not been lost on tribal groups.
Indian leaders have realized that one guarantee of continued tri
bal self-governing authority within the American legal system is
adherence to non-Indian legal/political forms. Accordingly,
many tribes have established court systems complete with appel
late review, environmental protection agencies with formal pro
cedures, and their own bills of rights. These very actions, how
ever, have made tribal governments more vulnerable to criticism
and attack from traditionalists and others who question whether
these governments reflect their group functioning and aspira
tions. Responding to such concerns, some tribes, such as the Nav
ajo, have attempted to supplement their Anglo-style judicial sys
tems with peacemaker courts or other alternative dispute
resolution systems relying more on traditional authority figures
and communal pressure (Zion 1983). Interestingly, these self
conscious attempts to reconstruct traditional ways are sometimes
greeted skeptically by the more traditional tribal members.

Thus, even though the legal doctrine of tribal sovereignty
and the tribal focus of the IRA encourage Indians' political iden
tification with existing tribal entities, there is reason to believe
that the alien structure of many tribal governments, resulting
from the IRA and pressures to conform to non-Indian institu
tions, undercuts that sense of identity. Yet there are strong inhi
bitions on Indians' criticism of tribes as legitimate national enti
ties, stemming largely from Indian fears that criticisms will aid
the enemies of tribal sovereignty. Those fears are well founded in
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the behavior of Congress, the Supreme Court, and federal agen
cies such as the U.S. Commission on Civil Rights.

A particularly vivid illustration of this dilemma facing Indian
people is the controversy surrounding the Indian Civil Rights Act
of 1968 (ICRA). This federal legislation declared that tribal gov
ernments would have to act in accordance with certain provisions
of the U.S. Bill of Rights, such as the guarantees of free exercise
of religion, equal protection of laws, and freedom from unrea
sonable searches and seizures. Indian testimony at the time of
the ICRA's enactment included both protests against the misuse
of tribal power and deep concern over federal intrusion into tri
bal sovereignty and traditions (U.S. Commission on Civil Rights
1991). The ICRA expressly enabled defendants convicted in tri
bal court to raise claims of civil rights violations via petitions in
federal court for the writ of habeas corpus. It did not specify,
however, whether an individual aggrieved by tribal action outside
the framework of a criminal prosecution could bring a civil ac
tion in federal court to prevent further violations or to seek re
dress.

In a 1978 decision, Santa Clara Pueblo v. Martinez, the
Supreme Court answered this question in the negative, refusing
to entertain a sex discrimination claim directed at a pueblo ordi
nance which made it easier for children of male members to be
come enrolled than for children of female members. Under Mar
tinez, Indians and non-Indians alike (unless they are criminal
defendants) are left to present their claims of ICRA violations to
tribal courts, which do not fully resemble their non-Indian coun
terparts in terms ofjudicial independence and procedural guar
antees.

Ever since Martinez was decided, Congress and the U.S. Com
mission on Civil Rights have been investigating the need for fed
eral legislation more closely policing tribal compliance with the
ICRA, including legislation that would allow federal courts to re
view tribal court decisions (Clinton, Newton, & Price 1991). In
that setting, any statements by tribal members questioning the
authenticity, legitimacy, or processes of tribal governments are
treated as an invitation to further curtailment of tribal powers.
Resnik's (1989) article, discussed above, made this connection
explicit. Dissatisfied with the result in Martinez, she grounded her
critique of the opinion, at least in part, in the fact that Santa
Clara was an IRA-organized tribe. According to her argument,
pervasive federal involvement in the organization of the tribal
government and the approval of its ordinances made it untena
ble for the federal courts to wash their hands of responsibility for
tribal actions. Anticipating concerns about tribal sovereignty, she
reflected on whether the pueblo's IRA government actually ex
pressed that sovereignty or merely imposed federal policies.
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Such arguments frighten Indian legal advocates, because
such contentions can fortify the position of non-Indians poised
to curtail tribal sovereignty. Although restricting tribal sover
eignty is not the only possible reaction to perceived tribal abuses
(an international human rights model for response is one alter
native; Clinton 1988), in the current hazardous environment for
tribal sovereignty, restrictions are a likely outcome. Yet taking
even a small risk with respect to tribal sovereignty is difficult for
Indians to defend. Thus, for example, when Sioux traditionalists
and American Indian Movement members occupied Wounded
Knee in 1973, challenging the leaders of the IRA government,
the National Congress of American Indians (NCAI) quickly sup
ported the established tribal government, despite evidence of its
harsh methods of operation. NCAI is the largest and oldest In
dian-controlled Indian advocacy organization in the United
States (Hertzberg 1971). Justifying the groups's position, NCAI
executive director Charles E. Trimble described the protest as a
"clear threat" to the sovereignty of all tribes.

My own work with Indian groups offers another illustration
of the tensions surrounding tribes as expressions of Indian group
life. Several dozen tribal members from a variety of small tribes
situated in San Diego and Riverside counties in California have
formed an organization .called Southern California Indians for
Tribal Sovereignty (SCITS). Although SCITS membership is re
stricted to members of local tribes, only some of the SCITS mem
bers are tribal officials. What unites the membership is their con
cern that too many tribal leaders are allowing their tribes'
sovereignty to slip away, through excessive deference to state and
federal authorities. The most painful thorn has been an agree
ment that tribal leaders approved between the local counties and
the Bureau of Indian Affairs, whereby federal support otherwise
earmarked for tribal education projects has been directed to the
county sheriffs for state law enforcement on the reservations.
(California is one of several states to which the federal govern
ment beginning in 1953 delegated law enforcement authority on
reservations.) This agreement has led to an increased presence
of state officers on tribal lands, and a perceived tendency for po
lice to harrass tribal members over minor matters. Although
criminal conduct on the reservations has troubled many tribal
members, SCITS believes the contracts took the wrong approach,
because they increased state interference with tribal sovereignty,
and did so at tribal expense. SCITS asserts that the tribes did not
lose their jurisdiction when the state acquired law enforcement
authority, and therefore the federal government should support
the development of tribal law enforcement; in the alternative,
California should be required to fulfill its law enforcement obli
gations with its own funds.
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As an informal consultant to SCITS, I have observed the thin
line its organizers walk between criticizing and undermining
elected tribal leaders. The bylaws of the organization are careful
to indicate that it is not its mission to interfere with internal tri
bal politics. According to article 10, section 1, for example,
"SCITS shall remain neutral regarding Indian political issues. To
keep this neutrality, SCITS shall avoid entanglement or align
ment with the internal tribal affairs and policies of Indian coun
try." Yet in organizational meetings, it is not uncommon to hear
from people with grievances against their tribal governments,
such as unfair evictions from tribal housing projects. When these
speakers realize that advocating tribal sovereignty means
strengthening the very tribal officials they sometimes resent, they
become troubled.

Yet where can they turn for help? If they tum to the Bureau
of Indian Affairs, they have reinforced federal paternalism. And
even if they are willing to overcome this compunction, they will
find that the federal government is increasingly reluctant to in
terfere in "internal" tribal matters-this even though the federal
government has contributed to rigidities and entrenched gov
erning groups on reservations through its history of heavy influ
ence over the structure and operation of Indian group life. The
state is insensitive to tribal concerns and eager for any excuse to
expand its authority at the tribe's expense. Traditional tribal dis
pute resolution institutions have been sapped by the existence of
state jurisdiction; and the advent of state jurisdiction in Califor
nia has also led the federal government to shed any sense of re
sponsibility for funding and promoting tribal courts or other dis
pute resolution systems. Advocating the elimination (technically,
retrocession) of state jurisdiction is one possible pursuit that
does not compromise tribal sovereignty; but it is a long process
and, under current law, completely dependent on state consent.
Thus these SCITS members are left in the uneasy position of ad
vocating on behalf of tribal governments whose operation does
not always meet their expectations of appropriate political organ
ization and function.

I have spoken with SCITS leaders about the apparent contra
diction of promoting tribal sovereignty while challenging the ac
tions of tribal officials, and they are acutely aware of the dangers.
In their public statements to the Bureau of Indian Affairs, they
take care to appear to be supplementing rather than effacing tri
bal governments. But the tensions are palpable. The law of tribal
sovereignty, both judicial and statutory, has led them to defend,
or at least not to appear to attack, institutional expressions of
their group life that have afforded them some shaky hold on
their autonomy. SCITS's strategy of seeking ways to strengthen
tribal sovereignty on behalfof their tribes, but independent of some
of their tribal leadership, is a course of action that at least allows
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them to build a base for genuine group expression in the longer
term.

In sum, judicial doctrines of tribal sovereignty, together with
federal laws mandating Indian political organization at the tribal
rather than the village, kinship, or clan level, have channeled In
dian political identity and organizational activity into existing tri
bal entities. Yet the territorial boundaries of these entities are
often the product of federal contrivance rather than a reflection
of traditional conceptual identity or political organization. And
in their structure and operation, many reproduce non-Indian
political values rather than indigenous methods of social organi
zation and control. Occasionally, as with the Hopi, Zuni, Sioux,
and Mohawk, these disjunctures generate challenges to tribal
government in federal agencies or courts, appeals to interna
tional bodies, or even armed confrontation. But few such chal
lenges receive widespread exposure outside Indian country. Tri
bal sovereignty in any form is so precarious within American
jurisprudence today that it often seems too dangerous for Indi
ans to vent their concerns about tribal legitimacy "in public."
And there is at present no international institution with the man
date and stature necessary for it to offer meaningful redress
(Coulter 1991).

Champagne (1986) has observed that the gap between surviv
ing traditional tribal social/political organization and many con
temporary tribal governments has impeded the development of
effective tribal governing structures (and, in tum, tribal eco
nomic development). To their credit, many tribal leaders are ac
knowledging this predicament and seeking solutions. Some are
attempting to incorporate traditional governance mechanisms
into contemporary institutions such as tribal courts. The Tlingit
at Sitka, for example, have a Council of Elders, whose views are
sought in the resolution of difficult disputes (Hepler v. Perkins
1986). Tribal codes are being rewritten and constitutions
amended to reflect the values and practices of group life. Federal
laws and regulations relaxing the hold of the Bureau of Indian
Affairs over tribal decisions (e.g., Indian Self-Determination and
Education Assistance Act of 1975) provide a fertile soil for the
growth of such indigenous efforts.

Indian Identity and Group Life Extending Beyond the
Tribe

Just as law has focused the expression of Indian political iden
tity at the tribal level, so it has pressed the boundaries of that
loyalty outward, to encompass Indians of other tribes. In neither
instance has the influence of law invariably reflected deliberate
federal policy. But the consequences of legal definitions and con-
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ceptions, incentive structures, and ordered frameworks for infor
mal interactions are manifest at both levels.

Interaction among Indians of different ethnological groups,
other than through warfare, was not unknown before Indian-Eu
ropean contact. Individuals sometimes left their group to reside
with one that was alien (Llewellyn & Hoebel 1961; Reid 1970).
The cause might be ritual banishment, personal disgrace, fear of
revenge, or intermarriage. Sometimes adoption, formal or infor
mal, was available as a means of permanently integrating the
newcomer into the group (Reid 1970; Moore 1987). Beyond this
individual mobility, there were, before contact, multitribal alli
ances such as the great League of the Iroquois and federations
such as the Creek. Furthermore, the rules of warfare among cer
tain tribes dictated that prisoners of war might be taken as slaves
or servants and eventually integrated into the victorious group
(Perdue 1979).

There was little sense of commonality, however, among the
diverse groups of people. As Berkhofer (1979) has written,

The first residents of the Americas were by modem estimates
divided into at least two thousand cultures and more societies,
practiced a multiplicity of customs and lifestyles, held an enor
mous variety of values and beliefs, spoke numerous languages
mutually unintelligible to the many speakers, and did not con
ceive of themselves as a single people-if they knew about each
other at all.

By classifying all the many native peoples as "Indians," the first
European invaders generated an idea that has in turn created a
reality in its own image, through non-Indian power and native
response. Military alliances formed by native groups to combat
European force, notably among the Southwestern Pueblo villages
in the 17th century and among the northeastern woodland tribes
led first by Pontiac and later by Tecumseh in the 18th century,
reflected a developing sense that native groups faced a common
enemy and plight (Gilbert 1989; Cornell 1988). But through the
early years of the 19th century, non-Indian diplomatic and eco
nomic maneuvers were still successful in promoting divisiveness
among Indian groups.

Gradually, however, the racially inspired policies of non-Indi
ans began to reproduce in Indians the original European race
based conceptions. Shrinking numbers made coalition building
increasingly essential for survival. In addition, however., a wide
variety of federal measures incorporated this view of Indians as a
single group, supporting such shifts in group identity. A 1778
treaty with the Delaware, for example, provided that friendly
tribes might, with the approval of Congress, enter the Confeder
acy and form a state, of which the Delawares would be the head.
Many 19th-century Indian treaties created special jurisdictional
status for "bad men among the Indians," without regard to tribal

https://doi.org/10.2307/3054025 Published online by Cambridge University Press

https://doi.org/10.2307/3054025


Goldberg-Ambrose 1141

affiliation (Strickland et al. 1982:66). Federal legislation, which
began supplanting treaties in the early 19th century and took
over completely after 1871 (25 U.S.C. sec. 71), was particularly
inclined to focus on group rights for Indians as a whole rather
than for individual tribes. Most notable among these statutes is
the Non-Intercourse Act of 1834, which applied federal criminal
law to Indian Country (18 U.S.C. 1152). Significantly, any crime
committed by one Indian against another, regardless of tribal af
filiation, is excluded by the terms of the act, the implication be
ing that these matters should be handled by the tribes them
selves. This approach was continued through federal regulations
adopted in 1883, authorizing creation of Courts of Indian Of
fenses on reservations (Hagan 1966) . Under these regulations,
the Courts of Indian Offenses could hear criminal cases arising
on the reservation, with no distinction made between Indians be
longing to that reservation's tribe and members of any other
tribe (25 C.F.R. sees. 11.1-11.306). Federal services, such as
health care and education, came to be delivered to Indians on or
near reservations regardless whether they lived on or near their
own tribal territory, thereby encouraging Indians to seek oppor
tunities on the reservations of other tribes (U.S. House of Repre
sentatives 1990).

Throughout the 1820s and 1830s, Congress considered rec
ommendations for creating a political unit variously called the
"Indian Territory" or "Western Territory" west of the Mississippi,
which would be reserved for Indians of various tribes, be gov
erned by a multitribal legislature and judiciary, send a delegate
to Congress, and serve as the embryo for a new, all-Indian state
(Satz 1975). Despite having passed the Senate several times, this
measure never became law. American expansionism and the poli
tics of slavery, combined with opposition from some of the larger
tribes, doomed the proposal. By the late 1830s, however, Indian
grollps newly removed to the West began to form their own mul
titribal councils for mutual assistance. Despite the antipathy of
federal officials, these Indian groups managed to reach agree
ment on common concerns such as liquor control and resistance
to land cessions.

The policies of tribal suppression and Indian assimilation, so
prevalent during the 19th and early 20th centuries, had the unin
tended result of contributing to supratribalism as well. It was dur
ing this period that the federal government established off-reser
vation boarding schools for Indian children and coerced
countless Indian parents to enroll their children. The govern
ment's aim was to isolate Indian children from their native cul
ture, so they could be remade more easily in a non-Indian image.
By bringing together Indians from a wide variety of tribes, this
policy also inadvertently promoted intermarriage and improved
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communication (as English became a common language) and
cultural exchange (Cornell 1988).

Even more indirectly, federal efforts to suppress Indian trib
alism and traditional practices led impoverished and despairing
Indians to turn to spiritual renewal movements, such as Peyotism
and the Sun Dance, that cut across tribal lines and developed an
ethic that emphasized Pan-Indian community. Interestingly, the
myths and narratives that describe the origins of modern Peyot
ism emphasize transcending bonds of kin and tribe in the inter
ests of peaceful relations and friendship with all Indians. As Ves
cey (1991:190) notes, "Peyotism has functioned to produce an
Indian consciousness partially through an assertion expressed
through myth and ritual, of Indian identity apart from non-Indi
ans." The Native American Church of today, which recruits mem
bers from Indian groups throughout the nation, is a legacy of
these destructive mid- to late-19th-century policies, although it
has gone on to create a positive Pan-Indian vision. Its practices
facilitate intertribal mobility and new social bonds as members
lend each other money, intermarry, and work together. Interest
ingly, that church, together with other Native American peyote
using religious groups, has been exempted from federal and
state drug control laws (American Indian Religious Freedom Act
Amendments of 1994; Peyote Way Church of God Inc. v. Meese
1991). The legal justification for this special exemption rests, at
least in part, on respect for traditional Indian religion, even
though the Native Americans Church draws on no single tribal
tradition, and the membership is distinctly supratribal.

With the 20th century came the first all-Indian political advo
cacy movements, starting with the Society of American Indians,
founded in 1911, through the National Congress of American
Indians in 1944, the National Indian Youth Council in 1961, and
the American Indian Movement in 1968 (Hertzberg 1971). Fed
eral law during the 1950s and 1960s contributed to the develop
ment of supratribal identification among these groups (Cornell
1988). The most important measures were statutes and regula
tions that vigorously promoted relocation of Indians from reser
vations to the cities. Between 1940 and 1980, urban Indians went
from 8% to 53% of all Indians in the United States. In the cities,
Indians came in contact with state and local bureaucracies igno
rant of tribal differences and prepared to treat all Indians as be
longing to a single group. They also encountered discrimination
based on "Indianness" rather than on tribal affiliation. Respond
ing to these urban conditions, Indians began to join together
across tribal lines. And because many urban Indians maintain
regular contacts with their tribes, the conditions existed for this
identification to spread back to the reservation.

The overall impact of law on Indian-wide political identifica
tion is incipient. and tentative, however. Laws with a supratribal
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focus have yet to produce any serious competition for the tribe as
the magnet for Indian political loyalty and organizational activity.
That is largely because legal developments tending to expand In
dian political identification are usually justified in terms of
strengthening tribal sovereignty. It is too early to predict whether
those developments will contribute to supplanting of tribal sover
eignty with a broader notion of Indian social/political commu
nity. But the endangered status of tribal sovereignty suggests that
Indian advocates will be cautious about any legal innovation that
weakens the tribal institutions currently privileged to assert tribal
sovereignty claims within American law.

A survey of more recent legal developments broadening the
conception of Indian group life beyond the tribe reveals their
underlying connection to the defense of tribal sovereignty. The
1974 Supreme Court decision in Morton v. Mancari, affirming the
federal employment preference for Indians with the Bureau of
Indian Affairs, stimulated the hiring of Indians for influential
federal positions, with no requirement that they work on their
own reservations. The Court justified this otherwise "suspect clas
sification" as no different from the requirement that legislative
representatives be domiciled in their home district. Both provi
sions, the Court indicated, promoted self-government. But be
cause the Court's holding would enable a San Carlos Apache to
receive preference for Bureau employment on a Chippewa reser
vation, one reading of the decision stresses the Court's implicit
redefinition of Indian political community to encompass Indians
regardless of particular tribal affiliation. Surprisingly, the Court
studiously ignores this implication of its holding, preferring to
emphasize the benefits for each separate tribe's sovereignty.

Also manifesting American law's broadening conception of
Indian political community is the Indian Child Welfare Act of
1978. Among other things, this legislation creates certain prefer
ences, applicable in state court, for adoptive and foster care
placements of Indian children. Although the initial preferences
are for family members and members of the child's tribe, the
next level of preference encompasses Indians of any tribe (25
u.s.c. sees. 1915 (a) (iii) and (b)(2)). As with the Indian employ
ment preference for the Bureau, the official justification for this
scheme is enhancing tribal sovereignty, even though the effect is
to enlarge the sense of political community to embrace Indians
of other tribal groups.

A final illustration drawn from federal law involves the crimi
nal jurisdiction of tribal courts. After the 1978 Supreme Court
decision in Oliphant v. Suquamish Indian Tribe had stripped tribal
courts of criminal jurisdiction over non-Indians, many tribes con
tinued to assert criminal authority over Indians enrolled in other
tribes. Twelve years later, in Duro v. Reina (1990), the Court re-
jected tribal criminal jurisdiction over these Indian nonmembers
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as well, premising its decision partly on the lack of a pan-Indian
political community. Soon thereafter, Congress exercised its pre
rogative to override the Court's decision, legislatively recognizing
tribal criminal jurisdiction over nonmember Indians (25 V.S.C.
sec. 1301). In the legislative discussions preceding the enact
ment, Indian advocates advanced the notion of common bonds
among Indians across tribal lines, resulting from employment,
intermarriage, religion, ceremonial practices, and the experi
ence of a distinctive legal regime. Subsequent tribal actions draw
ing the boundaries for criminal jurisdiction to include Indians
nationwide should foster acceptance by nonmember Indians of
the political legitimacy of tribes other than their own, as well as
increased exchange of legal ideas and institutions among tribes.

Notwithstanding the supratribal implications of the post-Duro
federal legislation, the new law also has had consequences for
tribal sovereignty. Jurisdiction over nonmember Indians has be
come an important testing ground for the embattled doctrine of
tribal sovereignty. Oliphant (1978) had been a stinging defeat for
tribal sovereignty, both because of its direct impact on tribal con
trol over reservation conduct and because it signaled increased
Supreme Court activism in narrowing the scope of tribal gov
erning authority. After Oliphant, the only way for tribes to appear
as more than slightly overgrown social clubs was to assert crimi
nal authority successfully over some nonmembers; and the only
nonmembers left were nonmember Indians. Thus, Indian advo
cacy of a supratribal Indian political community in the Duro liti
gation and subsequent legislation is largely an artifact of the
holding in Oliphant. Indian advocates would have preferred to
premise tribal criminal authority on general territorial jurisdic
tion, regardless of the defendant's race or tribal membership
(V.S. American Indian Policy Review Commission 1977). They
settled for jurisdiction over nonmember Indians because that was
the only way left to salvage some part of tribal sovereignty.

At the tribal level, many cooperative intertribal governing in
stitutions stretch the bounds of Indian political identification
and group life beyond the tribe, but again usually in the service
of tribal sovereignty. Southern California Indians for Tribal Sov
ereignty (SCITS), described above, is a typical example of a
supratribal group that exists to advance the interests of tribes as
sovereigns. Sometimes these institutions are framed or en
couraged by federal law. When, for example, the Indian Child
Welfare Act of 1978 authorized tribes to take jurisdiction over
child welfare matters from the states, the Bureau of Indian M
fairs issued regulations authorizing smaller tribes to join together
in "consortia" for that purpose (25 C.F.R. sec. 13.1 (c)). Each con
sortium would be a single entity that would exercise jurisdiction
over all members of participating tribes. Similarly, in 1988, when
Congress enacted legislation reflecting the settlement of water
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rights claims of several tribes in San Diego County, California,
one central element of the settlement was the creation of an in
tertribal entity called the San Luis Rey River Indian Water Au
thority, with power to receive federal funds and water allocations
(San Luis Rey Indian Water Rights Settlement Act). The settling
tribes were to establish this entity through duly enacted tribal or
dinances and to endow it with the power to act for them. Accord
ing to the legislation, once the authority is established, it "shall
be treated as an Indian entity under Federal law with which the
United States has a trust relationship." Both for the child welfare
consortia and the water authority, a pan-tribal entity is created
with direct authority over tribal members or property.

In other instances, the institutions are purely tribal innova
tions, as with the Council of Energy Resource Tribes (sometimes
called the tribal OPEC) and the growing number of intertribal
courts that supply trial and appellate court services to geographi
cally proximate groups of tribes. Interestingly, the chiefjudge of
the Northwest Intertribal Court System, based in Washington
State, is a Hopi. Whether federal or tribal in origin, these organi
zations tend to be formed so that smaller tribes can secure their
own tribal sovereignty. In the absence of such cooperative ven
tures, tribal governing power would be practically unattainable,
and states would begin to encroach on tribal sovereignty to fill
the vacuum. Nonetheless, such intertribal institutions can simul
taneously create the framework for expanded Indian political
loyalties, by focusing attention on broader networks, creating
new political leadership and constituencies, and supplying a new
language for Indians to discuss and think about their political
ties. Such developments can form the rationale for further laws
treating Indians as a distinct group, rather than as a collection of
tribal members.

Obviously, it is not in the interest of tribal leaders to take
actions that weaken their political base. Furthermore, American
law is ambivalent at best toward legal recognition and support for
groups defined on an ethnic or racial basis (Williams 1991).
Thus, if further expansion of Indian group life occurs, that result
will probably be the unintended consequence of actions taken to
buttress tribal sovereignty.

Conclusion

Contemporary Indian tribes are an amalgam of traditional
identifications and organization, federal pressures, and Indian
improvisation. Given the disjuncture between traditional social/
political orders of many Indian groups and contemporary tribal
entities, there is reason to believe that the tribe, as a legal con
struct, has outpaced the tribe as a socially meaningful unit. None
theless, tribal members have come to see the empowerment of
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tribal governments as essential to maintaining Indian autonomy
and avoiding state authority. That is because current federal pol
icy and Supreme Court decisions have annointed the tribe as the
repository for Indian sovereignty, while simultaneously placing
that very sovereignty in jeopardy. Thus tribal members often feel
compelled to defend tribal governments even when they do not
always agree with the form particular tribal governments take,
the powers these governments exercise with regard to local In
dian subgroups, the methods of decisionmaking they employ, or
the individuals who have come to power within tribal institutions.
The consequences are often factionalized and unstable tribal
governments, although many tribes are initiating projects to in
fuse more traditional beliefs and practices into tribal institutions.

While federal Indian law has overtly promoted tribal organi
zation, direct and indirect legal stimulants for supratribal identi
fication have also been evident. Indian group life has taken on
added dimensions as a result. These measures have not always
been well received by federal courts, however. They tend to be
most successful when they are linked with the advancement of
tribal sovereignty.

References

Berkhofer, Robert F., Jr. (1979) The White Man sIndian: Images of the American
Indian from Columbus to the Present. New York: Vintage Books.

Champagne, Duane (1986) "American Indian Values and the Institutionaliza
tion of IRA Governments," inJ.Joe, ed., AmericanIndian Policy and Cultural
Values: Conflict and Accommodation. Los Angeles: American Indian Studies
Center, Univ. of California at Los Angeles.

-- (1989) American Indian Societies and Conditions of Politicaland Cultural Sur
vival. Cambridge, MA: Cultural Survival.

Clinton, Robert N. (1981) "Isolated in Their Own Country: A Defense of Fed
eral Protection of Indian Autonomy and Self-Government," 33 Stanford Law
Rev. 979.

-- (1988) "Statement," in Enforcement of the Indian Civil Rights Act: Hearing
before the U.S. Commission on Civil Rights. Hearing Held in Washington, DC,
28 Jan. 1988. Washington, DC: U.S. Commission on Civil Rights.

Clinton, Robert N., Nell Jessup Newton, & Monroe E. Price (1991) American
Indian Law. 3d ed. Charlottesville, VA: Michie Co.

Cornell, Stephen (1988) The Return of the Native: AmericanIndian PoliticalResur
gence. New York: Oxford Univ. Press.

Coulter, Robert T. (1991) "The Present and Future Status of American Indian
Nations," in W. Churchill, ed., 2 Critical Issues in Native North America. Co
penhagen: International Work Group for Indigenous Affairs.

Fetzer, Philip Lee (1981) "Politics, Law and Indian Treaties." Ph.D. diss., Univ.
of Oregon.

Fried, Morton H. (1975) The Notion of Tribe. Menlo Park, CA: Cummings Pub
lishing Co.

Gilbert, Bil (1989) God Gave Us This Country: Tekamthi and theFirstAmerican Civil
War. New York: Atheneum.

Goldberg-Ambrose, Carole (1991) "Not 'Strictly' Racial: A Response to 'Indians
as Peoples,' " 39 UCLA Law Rev. 169.

https://doi.org/10.2307/3054025 Published online by Cambridge University Press

https://doi.org/10.2307/3054025


Goldberg-Ambrose 1147

Hagan, William T. (1966) Indian Police and Judges: Experiments in Acculturation
and Control. New Haven, CT: Yale Univ. Press.

Hertzberg, Hazel W. (1971) The Search for an American Indian Identity, ed. & an
not. by C. H. Lange. Syracuse, NY: Syracuse Univ. Press.

Hill, W. W. (1982) An Ethnography of Santa Clara Pueblo New Mexico. Albuquer
que: Univ. of New Mexico Press.

Holm, Tom (1985) "The Crisis in Tribal Government," in V. Deloria, Jr., ed.,
American Indian Policy in the Twentieth Century. Norman: Univ. of Oklahoma
Press.

Hornung, Rick (1991) One Nation under the Gun. Toronto: Stoddart.
Jaimes, Annette (1992) "Federal Indian Identification Policy: A Usurpation of

Indigenous Sovereignty in North America," in F.J. Lyden & L. H. Legters,
eds., Native Americans and Public Policy. Pittsburgh: Univ. of Pittsburgh
Press.

Llewellyn, K. N., & E. Adamson Hoebel (1961) The Cheyenne Way: Conflict and
Case Law in Primitive Jurisprudence. Norman: Univ. of Oklahoma Press.

Moore, John H. (1987) The Cheyenne Nation: A Social and Demographic History.
Lincoln: Univ. of Nebraska Press.

Nagel, Joane (1986) "The Political Construction of Ethnicity," in S.Olzak & J.
Nagel, eds., Competitive Ethnic Relations. Orlando, FL: Academic Press.

National Lawyers Guild Committee on Native American Struggles (1982) Re
thinking Indian Law. New York: National Lawyers Guild.

Newton, Nell Jessup (1984) "Federal Power over Indians: Its Sources, Scope,
and Limitations," 132 Univ. of Pennsylvania Law Rev. 195.

-- (1992) "Permanent Legislation to Correct Duro v. Reina," 17 American In
dian Law Rev. 109.

O'Brien, Sharon (1989) American Indian Tribal Governments. Norman: Univ. of
Oklahoma Press.

Perdue, Theda (1979) Slavery and the Evolution of Cherokee Society 1540-1866.
Knoxville: Univ. of Tennessee Press.

Reid, John Phillip (1970) A La7.lJ ofBlood: The Primitive Law of the Cherokee Nation.
New York: New York Univ. Press.

Resnik, Judith (1989) "Dependent Sovereigns: Indian Tribes, States, and the
Federal Courts," 56 Univ. of Chicago Law Rev. 671.

Satz, Ronald N. (1975) American Indian Policy in the Jacksonian Era. Lincoln:
Univ. of Nebraska Press.

Shepardson, Mary (1963) Navajo Ways in Government: A Study in Political Process.
Menasha, Wis.: American Anthropological Association.

Strickland, Rennard (1975) Fire and the Spirits: Cherokee Law from Clan to Court.
Norman: Univ. of Oklahoma Press.

Strickland, Rennard, et al. (1982) Felix S. Cohen's Handbook ofFederal Indian Law.
Charlottesville, VA: Michie Co.

Trosper, Ronald L. (1976) "Native American Boundary Maintenance: The flat
head Indian Reservation, Montana, 1860-1970," 3 Ethnicity 256.

u.S. American Indian Policy Review Commission (1977) Final Report. Washing
ton, DC: Government Printing Office.

U.S. Commission on Civil Rights (1991) The Indian Civil Rights Act: A Report of the
United States Commission on Civil Rights. Washington, DC: The Commission.

U.S. House of Representatives (1990) Making Appropriations for the Department of
Defense. House Report No. 101-938, 101st Cong., 2d sess.

Vescey, Christopher (1991) Imagine Ourselves Richly: Mythic Narratives of North
American Indians. San Francisco: Harper San Francisco.

Williams, David C. (1991) "The Borders of the Equal Protection Clause: Indians
as Peoples," 38 UCLA La7.lJ Rev. 759.

Williams, Robert A., Jr. (1986) "The Algebra of Federal Indian Law: The Hard
Trail of Decolonizing and Americanizing the White Man's Indian Jurispru
dence," 1986 Wisconsin Law Rev. 219.

https://doi.org/10.2307/3054025 Published online by Cambridge University Press

https://doi.org/10.2307/3054025


1148 Impact of Law on Indian Life

Young, Robert W., compo (1961) 8 TheNavajo Yearbook. Window Rock, AZ: Nav
ajo Agency, U.S. Bureau of Indian Affairs.

Zion, James W. (1983) "The Navajo Peacemaker Court: Deference to the Old
and Accommodation to the New," 11 American Indian Law Rev. 89.

Cases

Brendale v. Confederated Tribes & Bands of the Yakima Indian Nation, 492
u.s. 408 (1989).

Duro v. Reina, 495 U.S. 676 (1990).
Hepler v. Perkins, 13 Indian L. Rep. 6011 (Sitka Community Ass'n Tribal Ct.,

no .. 85-100-84, 7 April 1986).
Kerr-McGee Corp. v. Navajo Tribe of Indians, 471 U.S. 195 (1985).
Lomayaktewa v. Hathaway, 520 F.2d 1324 (9th Cir. 1975).
Miller v. Crow Creek Sioux Tribe, 12 Indian Law Rep. 6008 (Intertribal Ct.

App., no. CR-001-83, 22 March 1984).
Montana v. United States, 450 U.S. 544 (1981).
Morton v. Mancari, 417 U.S. 535 (1974).
Oliphant V. Suquamish Indian Tribe, 435 U.S. 191 (1978).
Peyote Way Church of God Inc. v. Meese, 698 F.Supp. 1342 (N.D.Tex. 1988),

aff 'd sub nom Peyote Way Church of God Inc. v. Thornburgh, 922 F.2d
1210 (5th Cir. 1991).

Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).
United States v.John, 437 U.S. 634 (1978).
Washington v. Confederated Tribes of the Colville Indian Reservation, 447 U.S.

134 (1980).

Statutes and Regulations

25 C.F.R. Part 83 (1994).
25 C.F.R. sees, 11.1-11.306 (1994).
21 C.F.R. sec. 1307.31 (1994).
American Indian Religious Freedom Act Amendments of 1994, Pub. L. 103-344,

108 Stat. 3125, 103d Cong., 2d sess. (1994) (amending 42 U.S.C. sec.
1996).

Clean Air Act, 42 U.S.C. sec. 7401 et seq. (1988 & Supp. V, 1993).
Hoopa-Yurok Settlement Act, 25 U.S.C. sec. 1300i et seq. (1988 & Supp. V,

1993).
Indian Child Welfare Act of 1978, 25 U.S.C. sec. 1901 et seq. (1988 & Supp. V,

1993).
Indian Civil Rights Act of 1968, 25 U.S.C. sees, 1300, 1302 (1988).
Indian Gaming Regulatory Act, 25 U.S.C. sees, 2701-2721 (1988).
Indian Nonintercourse Act, 25 U.S.C. sec. 177 (1988).
Indian Reorganization Act of 1934, 25 U.S.C. sees, 45, 46, 461-479 (1988 &

Supp. V, 1993).
Indian Self-Determination and Education Assistance of 1975, 25 U.S.C. sees,

450-450n, 455-458e (1988 & Supp. V, 1993).
Public Law 102-137, 105 Stat. 646, 102d Cong., 2d sess. (1991) (amending 25

U.S.C. sec. 1301).
San Luis Rey Indian Water Rights Settlement Act, Pub. Law 100-675, 102 Stat.

4000, 100th Cong., 2d sess. (1988).
25 U.S.C. sec. 71 (1988).
18 U.S.C. sees, 1151, 1152 (1988).

https://doi.org/10.2307/3054025 Published online by Cambridge University Press

https://doi.org/10.2307/3054025



