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INTRODUCTION: INTERNAL REFERRALS BY ORDINARY COURTS TO
CONSTITUTIONAL COURTS

Contemporary scholarship has favoured a metaphor denoting the interaction
between two courts as judicial dialogue.! While such dialogue can also be carried
out through informal channels, this article focuses on a formalised,
institutionalised judicial dialogue that requires an institutional framework within

1See M. Cartabia, ‘Europe and Rights: Taking Dialogue Seriously’, 5 EuConst (2009) p. 5;
S. Bogojevi¢, ‘Judicial Dialogue Unpacked: Twenty Years of Preliminary References on
Environmental Matters Initiated by the Swedish Judiciary’, 29 Journal of Environmental Law
(2017) p. 263 at p. 267-268; E.F. Mac-Gregor, “What Do We Mean When We Talk about Judicial
Dialogue?: Reflections of a Judge of the Inter-American Court of Human Rights’, 30 Harvard
Human Rights Journal (2017) p.89; and M. Belov (ed.), Judicial Dialogue (Eleven International
Publishing 2019). See also the critique by B. De Witte, “The Closest Thing to a Constitutional
Conversation in Europe: The Semi-permanent Treaty Revision Process’, in P. Beaumont et al.
(eds.), Convergence and Divergence in European Public Law (Hart Publishing 2002).
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which it can be conducted.” I argue that the referrals by ordinary courts to
constitutional courts can serve as a platform for such a dialogue. Moreover,
I explain how this mechanism forms a unique toolkit in the hands of the judiciary
vis-a-vis other branches of power, which is of special interest in a time of
democratic backsliding.

A referral process in which one court has the ability to call upon another,
particularly a superior court, for interpretations of law can be observed in various,
mostly European, jurisdictions.” Perhaps the most popular is the preliminary
ruling procedure in the EU.* However, this EU procedure derives from the
constitutional referrals mechanism previously adopted in several national judicial
systems of the member states, where ordinary courts might query a constitutional
court.”

In contrast to the preliminary ruling procedure before the European Court of
Justice® or the horizontal dialogue among international courts,” dialogue between
constitutional courts and ordinary courts is considerably under-researched.
Internal constitutional referrals have been analysed in more detail only by de
Visser in her general comparative study® and by other authors in writings on
constitutional systems of particular countries.” Similarly, this mechanism has been

2See P. Popelier and C. Van De Heyning, ‘Constitutional Dialogue as an Expression of Trust
and Distrust in Multilevel Governance’ in Belov, supra n. 1, p. 52.

3B. Bricker et al., ‘Referrals’ in L. Epstein et al. (eds.), 7he Oxford Handbook of Comparative
Judicial Behaviour (Oxford University Press forthcoming); see O. Pfersmann, ‘Concrete Review as
Indirect Constitutional Complaint in French Constitutional Law: A Comparative Perspective’,
6 EuConst (2010) p. 223; O. Jouanjan, ‘Constitutional Justice in France’, The Max Planck
Handbooks in European Public Law (Oxford University Press 2020) p. 223 at p. 259; and M. de
Visser, Constitutional Review in Europe: A Comparative Analysis (Hart Publishing 2015) p. 132-135.

4See K. Lenaerts et al. (eds.), EU Procedural Law (Oxford University Press 2014) Ch. 4. At the
European level the relatively new advisory opinion mechanism established by the Protocol No. 16 to
the ECHR should be mentioned.

SBricker, supra n. 3.

%See e.g. M. Broberg and N. Fenger, Preliminary References to the European Court of Justice,
3rd edn. (Oxford University Press 2021); M. Bobek, ‘Learning to Talk: Preliminary Rulings, the
Courts of the New Member States and the Court of Justice’, 45 CML Rev (2008) p. 1611; and
A. Rosas, “The European Court of Justice in Context: Forms and Patterns of Judicial Dialogue’,
1 European Journal of Legal Studies (2007).

7See e.g. A. Frese and H.P. Olsen, ‘Spelling It Out — Convergence and Divergence in the Judicial
Dialogue between CJEU and ECtHR’, 88 Nordic Journal of International Law (2019) p. 429;
P.W. Almeida, “The Asymmetric Judicial Dialogue between the ICJ and the IACtHR: An Empirical
Analysis’, 11 Journal of International Dispute Settlement (2020) p. 1; and F.G. Jacobs, Judicial
Dialogue and the Cross-Fertilization of Legal Systems: The European Court of Justice’, 38 Texas
International Law Journal (2003) p. 547.

8See de Visser, supra n. 3.

9See e.g. Pfersmann, supra n. 3; Jouanjan, supra n. 3; A. Cortes and T. Violante, ‘Concrete
Control of Constitutionality in Portugal: A Means Towards Effective Protection of Fundamental
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overlooked by scholars dealing with abusive constitutionalism and democratic
decay.!® No one has yet viewed this mechanism through the lens of judicial
resistance. Therefore, this article partially fills this gap and delivers the first more
general study of this mechanism.

In this article I analyse constitutional referrals both theoretically and
empirically, from a general perspective as well as in in-depth case study.
I conceptualise this mechanism and provide a novel taxonomy of its main features
(the first section) and functions (the second section). I frame this mechanism from
the perspective of judicial dialogue on constitutional matters and argue that this
mechanism might serve as an exclusive self-defence mechanism of the judiciary
against other branches — as a vehicle for judicial resistance in the era of democratic
backsliding. This original perspective contributes to the topical debate on judicial
dialogue as well as judicial resilience.

To step out of the theoretical level, in the third section I demonstrate these
claims on the single case study of Czechia. Czechia has not yet been subject to
challenge of the same magnitude as its regional counterparts; however, clear signs
of fragility and susceptibility to democratic backsliding might be observed.
Thus, Kosat and Vyhndnek refer to Czechia as being in a state of ‘democratic

careening’.!’ The healthy constitutional dialogue between courts and the

Rights’, 29 Penn State International Law Review (2011) p. 759; J. Ferejohn and P. Pasquino,
‘Constitutional Adjudication, Italian Style’, in T. Ginsburg (ed.), Comparative Constitutional Design
(Cambridge University Press 2012) p. 294; C. Pinelli, ‘Experience of the Constitutional Court of
Italy’ online roundtable ‘Referral of cases to Constitutional Council by ordinary courts’ (Venice
Commission 2021); W. Sadurski, Rights Before Courts: A Study of Constitutional Courts in
Postcommunist States of Central and Eastern Europe, 2nd edn. (Springer Netherlands 2014);
O. Pfersmann, ‘Le contrdle concret des normes législatives en Autriche’, in X. Philippe (ed.),
Le contréle de constitutionnalité par voie préjudicielle (PUAM 2009) p. 91; and K. Stern, ‘Das
Bundesverfassungsgericht und die sog. konkrete Normenkontrolle nach Art. 100 Absatz 1 GG,
91 Archiv des dffentlichen Rechts (1966) p. 223.

190n this debate see e.g. L. Garlicki and M. Derlatka, ‘Constitutional Review in the Abusive
Constitutionalism (Continuation, Corruption or Disappearance?)’ in M. Granat (ed.),
Constitutionality of Law without a Constitutional Court (Routledge 2023); K. Sipulové, ‘Under
Pressure: Building Judicial Resistance to Political Inference’ on The Courts and the People: Friend or
Foe? The Putney Debates 2019 (Hart Publishing 2021), 154; M. Steuer, “The Role of Judicial Craft in
Improving Democracy’s Resilience: The Case of Party Bans in Czechia, Hungary and Slovakia,
18 EuConst (2022) p. 440; C.-Y. Matthes, ‘Judges as Activists: How Polish Judges Mobilise to
Defend the Rule of Law’, 38 East European Politics (2022) p. 468; H. Smekal et al., “Through
Selective Activism towards Greater Resilience: the Czech Constitutional Court’s Interventions into
High Politics in the Age of Populismy’, 32 The International Journal of Human Rights (2021) p. 1230;
C. Reyns, ‘Saving Judicial Independence: A Threat to the Preliminary Ruling Mechanism?,
17 EuConst (2021) p. 26.

D. Kosat and L. Vyhndnek, The Constitution of Czechia: A Contextual Analysis (Hart Publishing
2021) p. 7.
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institutional self-defence of the judiciary can therefore play a key role there. This is
even more so given the intriguing evolution of the relationship between ordinary
courts and the Czech Constitutional Court in the last 30 years.'> Furthermore,
in the light of the current cases before supranational courts involving Hungarian
and Polish judges, claiming their right to independence,13 Czech judges can be
considered pioneers in this respect, as they have already been successful at the
national level.

UNPACKING CONSTITUTIONAL REFERRALS: THE UNDERLYING FEATURES

The mechanism of constitutional referrals exists in every European state which has
a specialised constitutional jurisdiction.'* Its essence lies in concrete constitu-
tional review (i.e. review of a law in the context of an actual case) initiated by
ordinary courts — but only initiated. The final say belongs to a constitutional court
that provides an answer on the constitutionality of an impugned statute or its
particular provision.15 Consequently, the referring court has to decide the case at
hand in accordance with the constitutional court’s ruling,'®

That said, the dynamics of this mechanism vary depending on the legal
(institutional), political and societal context within which it operates. What
matter are, in particular, the other powers of the respective constitutional court
and access of individuals to any kind of constitutional review. Take, on the one
hand, systems with individual constitutional complaint (e.g. Germany, Austria,
Switzerland, Poland, Czechia) or recurso de amparo (Spain), the French model
with the long-term dominance of the parliamentary minority in access to
constitutional review, recently seasoned by specific constitutional referrals that
Pfersmann calls ‘indirect constitutional complaints’,'” and, on the other hand, the

12Eor more detail see D. Kosat and L. Vyhndnek, “The Constitutional Court of Czechia, in
A. von Bogdandy et al. (eds.), Constitutional Adjudication: Institutions (Oxford University Press
2020) p. 119 at p. 136-174; Z. Kiihn, “The Constitutional Court of the Czech Republic’, in
A. Jakab et al. (eds.), Comparative Constitutional Reasoning (Cambridge University Press 2017)
p- 199 at p. 205; Z. Kiithn, The Judiciary in Central and Eastern Europe: Mechanical Jurisprudence
in Transformation? (Martinus Nijhoff 2011); and D. Kosaf, Perils of Judicial Self-Government
in Transitional Societies (Cambridge University Press 2016) p. 117.

13See M. Leloup, ‘Who Safeguards the Guardians? A Subjective Right of Judges to their
Independence under Article 6(1) ECHR’, 17 EuConst (2021) p. 394; and R.B. Gisbert, ‘Judicial
Independence in European Constitutional Law’, 18 EuConst (2022) p. 591 at p. 594.

14]ouanjan, supra n. 3, at p. 259; for a deeper comparative analysis, see also de Visser, supra n. 3,
at p. 132-135.

15CfPfersmann, supra n. 3, at p. 228.

16Cfde Visser, supra n. 3, at p. 132.

17Pfersmann, supra n. 3, at p. 235.
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Ttalian model where constitutional justices are mostly judges of judges’'® and
where individual constitutional complaint is completely absent.!” In systems with
direct access of individuals to constitutional review (constitutional complaints),
referrals by ordinary courts amount to a rather supplementary part of
constitutional review — the vast majority of cases before these constitutional
courts are brought by individuals, not courts.”’ On the other hand, in the Italian
model constitutional referrals by ordinary courts represent the most important
way of activating constitutional review. Below, I show how the political context
(e.g. constitutional courts’ capture) or the socio-legal context (e.g. a complicated
relationship between constitutional courts and ordinary courts in transitional
democracies) shapes the functioning of constitutional referrals.

Although the dynamics of this mechanism differ across jurisdictions, some
general conceptual remarks are in order. Using an institutional perspective, let us
look in detail at six underlying features of the constitutional referrals mechanism
as introduced above.

First, the precondition for constitutional referrals is the presence of a body to
refer to — a constitutional court or another supreme court with a monopoly of
constitutional review.?! Thus, the mechanism of constitutional referrals, as
perceived in this article, works only in the centralised model of constitutional
review.”> Even though some sort of internal preliminary reference in
constitutional matters is conceivable also in the so-called diffuse model with
decentralised constitutional review, that goes beyond the scope of constitutional
referrals as understood in this text.?®> Centralised constitutional courts were mostly
established as guardians straddling law and politics, organised separately from the

187, Ferejohn and P. Pasquino, ‘Constitutional Adjudication: Lessons from Europe’, 82 Texas
Law Review (2004) p. 1671 at p. 1684; see E. Lamarque, ‘Direct Constitutional Complaint and
Italian Style do not Match. Why is That?, in V. Barsotti et al. (eds.), Dialogues on Iralian
Constitutional Justice: A Comparative Perspective (Routledge 2021).

YFerejohn and Pasquino., ibid., at p. 1682-1700.

21bid., at p. 1690.

21See e.g. Estonia, where constitutional review is essentially centralised in the Constitutional
Review Chamber of the Supreme Court. Cf C. Ortiz, ‘Constitutional Review in the Member States
of the EU-28: A Political Analysis of Institutional Choices’, 47 Journal of Law and Society (2020) at
p- 102.

2S¢ A. Stone Sweet, Governing with Judges: Constitutional Politics in Europe (Oxford
University Press 2000) p. 133; and T. Ginsburg, “The Global Spread of Constitutional Review’,
in K.E. Whittington et al. (eds.), Zhe Oxford Handbook of Law and Politics (Oxford University Press
2010) p. 81 at p. 85.

28ee V.A. da Silva, ‘Beyond Europe and the United States: the Wide World of Judicial Review’
in E.F. Delaney and R. Dixon (eds.), Comparative Judicial Review (Edward Elgar 2018) p. 318 at
p. 318-319.
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rest of the court system.”* Constitutional courts in countries adhering to the
modern German model are closer to the ordinary judiciary, while in the French
model the constitutional court (council) inclines more towards the political
sphere. Nonetheless, mainly because of the extension of human rights and the
influence of supranational courts (especially the European Court of Human
Rights and the European Court of Justice), both ordinary and constitutional
courts are far from being truly separate.”” Rather, they retain their specifics,
unique virtues and shortcomings, but can be deemed part of the judiciary in a
broader sense.?®

Second, the whole mechanism is triggered by an ordinary court — either any
court (e.g. in Germany, Poland, Belgium or Czechia)?’ or merely a court of a
specific level (for example, in Bulgaria power to refer is reserved for the Supreme
Court of Cassation and the Supreme Administrative Court alone; and the French
model has already been mentioned).?® Accordingly, we can distinguish: (a) the
model with unlimited referrers (all ordinary courts); and (b) the model with
limited referrers. Ordinary courts are generally empowered to interpret and apply
ordinary law and, at the same time, they are not endowed with the power to strike
down statutes incompatible with constitutional requirements.”” The mechanism
of constitutional referrals, however, gives ordinary courts an opportunity to
pronounce, albeit to a limited extent, on the issue of constitutionality. As will be
explained below, ordinary courts play a pivotal role in these proceedings since
they embody gattekeepers30 sifting through the caseload and, in a similar vein,
‘agenda-setters’ raising the reference.

Usually, though, ordinary courts are only the ‘secondary’ agenda-setters, as the
initiating proceedings emanate from a case brought to a court by individuals

24Cf de Visser, supra n. 3, p. 54-55; A. Stone-Sweet, ‘Constitutional Dialogues: Protecting
Human Rights in France, Germany, Italy and Spain’, in S.J. Kenney et al. (eds.), Constitutional
Dialogues in Comparative Perspective (Palgrave Macmillan 1999) p. 8 at p. 8-10; and C. Saunders,
‘Courts with Constitutional Jurisdiction’, in R. Masterman and R. Schiitze (eds.), The Cambridge
Companion to Comparative Constitutional Law (Cambridge University Press 2019) p. 414 at p. 426.

258ee L. Garlicki, ‘Constitutional Courts Versus Supreme Courts’, 5 International Journal of
Constitutional Law (2007) p. 44.

26That is how I perceive ‘constitutional courts’ in this article. Cf Garlicki, supra n. 25; de Visser,
supran. 3, at p. 377; F.I. Michelman, “The Interplay of Constitutional and Ordinary Jurisdiction’, in
T. Ginsburg and R. Dixon (eds.), Comparative Constitutional Law (Edward Elgar 2011) p. 278 at
p. 278; and Kosaf and Vyhndnek, supra n. 11, at p. 142.

27 Art. 100 of the Basic Law for Germany; Art. 193 of the Constitution of Poland; Art. 142 of the
Constitution of Belgium and Art. 95(2) of the Constitution of Czechia.

ZBArt. 150(2) of the Constitution of Bulgaria.

2Michelman, supra n. 26, at p. 278.

308ee de Visser, supra n. 3, at p. 133.
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whose role in these proceedings should also not be overlooked.?! That holds true
especially in the French model, where only parties may raise the question of
unconstitutionality and, after the scrutiny of two ordinary courts (the court
hearing the case at hand plus the Cour de Cassation or the Conseil d’etat,
respectively the civil/criminal and administrative supreme courts),** the question
is ‘only’ transmitted to the Constitutional Council. In other words, ordinary
courts lodge questions that are not their own and the original parties are also the
primary parties, even though they are not themselves empowered to transmit the
referral (question).>® 'Thus, Pfersmann refers to this model as ‘indirect
constitutional complaint’ by individuals.>* However, it is still important to bear
in mind that dialogue takes place between two courts which somehow adopt the
party’s question.

Third, as the review arises out of the regular adjudication of a case between
parties, the constitutional referrals mechanism represents a type of concrete
judicial review.?> This type of review consists of the verification of whether a law to
be applied in a particular judicial case is actually constitutional. It encompasses
both referrals by ordinary courts (objective concrete review) and incidental
review of legislation proposed by the parties during constitutional complaint
proceedings (subjective concrete review).*® However, as Sadurski points out, this
kind of concrete review may sometimes be ‘contaminated by abstractness’.’’
Constitutional courts occasionally examine references by ordinary courts
without really engaging with the facts of the case at hand and merely juxtapose
a contentious law with the constitution in an abstract fashion. Hence, a formal
‘concrete’ review may virtually transform into an ‘abstract’ one.*® At any rate,
a specific case can sometimes reveal a constitutional problem which is not
apparent in abstracto, and therefore a concrete review is a key way of protecting
fundamental rights.>

3In his recent book Pavone illuminates how lawyers cooperating with their clients profoundly
impact on EU law. It is arguable whether these conclusions can be applied mutatis mutandis o
constitutional referrals. See T. Pavone, The Ghostwriters (Cambridge University Press 2022).

32Art. 61-1 of the Constitution of France.

33Pfersmann, supra n. 3, at p. 232, 235.

Tbid.

SCFT. Ginsburg, Judicial Review in New Democracies (Cambridge University Press 2003) p. 38.

36CfK. Hesse, Grundziige des Verfassungsrechts der Bundesrepublik Deurschland, 20th edn. (Miller
1999) p. 282; Pfersmann, supra n. 3, at p. 230; A.W. Heringa and P. Kiiver, Constitutions
Compared: An Introduction to Comparative Constitutional Law (Intersentia 2012) p. 162; but ¢f
G. Vanberg, The Politics of Constitutional Review in Germany (Cambridge University Press 2004)
p. 87.

37Sadurski, supra n. 9, at p. 92.

381bid., at p. 91-92; ¢f de Visser, supra n. 3, at fn. 235.

3 Cf Sadurski, supra n. 9, p. 95.
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Fourth, a reference by an ordinary court to a constitutional court can, in
various jurisdictions, take the form of either a question (the question model) or a
motion (the motion model). The former is the European Court of Justice’s
model — courts may (or shall) ask the European Court of Justice questions
concerning the interpretation or validity of a law.“ In the realm of constitutional
referrals, that applies in a similar fashion. Ordinary judge do not have to be
convinced that a law in question is unconstitutional; it suffices that they seriously
doubt its constitutionality, and a constitutional court ultimately clarifies the
matter. Italy and France, for example, employ this model.#! On the other hand, in a
less frequently used model,*> which we can observe in Germany, Czechia or
Slovakia,® for instance, a court submits a motion detailing reasons why it deems a
pertinent law unconstitutional. Thus, in the motion model, a court ‘concludes’ —
and does not ‘doubt’ (leastways from a formal point of view) — that a law is
unconstitutional.

Fifth, following up on the previous aspect, reference may be compulsory or
optional. For example, in Belgium, Germany and Czechia, if certain conditions
are met the ordinary court shall refer.** Such conditions may appear as either
substantive regarding the interpretation of a law in question (ex officio) or
procedural, usually because of a request by the parties.*> Although an ordinary
court itself assesses the fulfilment of the necessary criteria, this setting, at least
formally, does not permit discretion and thus can be referred to as obligatory.
Failure to refer in such circumstances amounts to a violation of the law (the
constitution). On the other hand, for instance, in Spain and France,%® even if the
specific criteria are met, the ordinary court only may refer the case to the
constitutional court. In other words, the constitution lays down a margin of
appreciation for ordinary judges — it is up to them. Although the line between the
two is sometimes fluid, the discretionary model versus the compulsory model can

be another typology.

40See Art. 267 TFEU and also Lenaerts et al., supra n. 4, Ch. 4.

41Art. 61-1 of the Constitution of France; Art. 1 of the Constitutional Law no 1/1948; and Art.
193 of the Constitution of Poland. See also Jouanjan, supra n. 3, at p. 264; and Pinelli, supra n. 9.

“Jouanjan, supra n. 3, at p. 264.

“BArt. 100 of the Basic Law for Germany; and Art. 95(2) of the Constitution of Czechia; or
Art. 144(3) of the Constitution of Slovakia. See also D.P. Kommers and R.A. Miller, 7he
Constitutional Jurisprudence of the Federal Republic of Germany (Duke University Press Books 2012)
p- 13; and Stern, supra n. 9.

#Art. 100 of the Basic Law for Germany; Art. 142(3), Art. 142 of the Constitution of Belgium;
Art. 95(2) of the Constitution of Czechia.

45See Pfersmann, supra n. 3, at p. 230-231.

“Are. 163 of the Constitution of Spain; Art. 61-1 of the Constitution of France. See also
E. Guillen Lopez, ‘Judicial Review in Spain: The Constitutional Court’, 41 Loyola of Los Angeles Law
Review (2007) p. 529; and Jouanjan, supra n. 3, at p. 264.
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Finally, the term ‘constitutional’ indicates a benchmark for review. Preliminary
references can only be made concerning the potential unconstitutionality of statutes
or their provisions which are to be applied, not for assistance to deal with any
constitutional issue that ordinary courts encounter.”” But what does ‘unconstitu-
tionality’ mean? In the majority of countries, the grounds for initiating the
preliminary reference procedure correspond to those for abstract review and include
an entire constitutional order as such.*® Nevertheless, in France, for example,
the frame of reference consists only of ‘rights and liberties guaranteed by the
Constitution’.*? The concrete review instituted by the preliminary ruling mechanism
is thus narrower than the abstract one.”® In any case, a constitutional court has the
final say regarding ambiguous questions about standards for reference (and review).

These six essential features of the constitutional referrals mechanism do not just
perform an introductory function — it pays to keep them in mind, as these features
permeate the rest of the article. They help us better to grasp the mechanism’s
functions as well as the specific mechanism in the single case study.

FUNCTIONS OF CONSTITUTIONAL REFERRALS APPROACHED THROUGH
THE SEPARATION OF POWERS

The mechanism of constitutional referrals can serve dozens of functions and there
is little point in trying to list them all. However, this section strives to tackle at
least some of the most important functions in respect judicial dialogue. First,
though, it is necessary to explain an approach to this issue.

To analyse and classify the functions of constitutional referrals more
systematically, I employ Barber’s approach to the separation of powers,! recently
elaborated by Kavanagh.”?> They both distinguish negative and positive
approaches to the separation of powers (emanating from so-called negative and
positive constitutionalism). The negative approach focuses on building friction
and seeks to keep the powers that be constrained by each other. On the other
hand, the positive account emphasises the efficiency of exercising power — each
branch has its specific expertise, skills and virtues and is designed to utilise these
virtues for the wellbeing of the state as such.”® For example, the judicial branch

47See de Visser, supra n. 3, at p. 139.

“bid.

“Art. 61(1) of the Constitution of France.

Jouanjan, supra n. 3, at p. 261.

S1See N.W. Barber, The Principles of Constitutionalism (Oxford University Press 2018) Ch. 3.

52A. Kavanagh, The Collaborative Constitution (Cambridge University Press 2023).

53Barber, supra n. 51, p. 55-56. See also J. Waldron, ‘Separation of Powers in Thought
and Practice?’, 54 Boston College Law Review (2013) p. 433 at p. 466; and Kavanagh, supra n. 52,
at p. 31-50.
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exists to resolve legal disputes and to interpret and — where needed — to adjust the
law.>* Through these functions and thanks to their legal expertise, skills and a
certain immunity from electoral pressures, courts specifically contribute to the
efficient state advancing the wellbeing of its members.”

As the constitutional referrals procedure represents a subcategory of judicial
review, it amounts to a tool of the judiciary vis-a-vis the legislature as well as the
executive.”® Thus, it is worthwhile viewing this mechanism from the separation of
powers perspective. As explained above, being well aware of the special place
of constitutional courts within European constitutionalism, I consider
constitutional courts to be part of the judicial branch in a broader sense, and
regard the judiciary as bifurcated into ‘constitutional’ and ‘regular’ arms.”’
Ordinary and constitutional courts are partners in a collaborative enterprise in
promoting, tempering and defending a constitutional order.’®

Drawing on that, I divide the functions of the mechanism of constitutional
referrals into negative and positive ones. Negative functions encompass: first,
ensuring that the legislature does not overstep constitutional boundaries; and,
second, protecting the rights of individuals in specific cases. This overlaps
with two of de Visser’s four principal purposes of constitutional adjudication.®
On the other hand, the positive functions comprise: first, ensuring the uniform
interpretation of the constitution; second, securing the internal coherence of the
legal order of the state; and, third, integrating ordinary courts into constitutional
dialogue.®® Now I elaborate on both categories in more detail.

Negative functions of constitutional referrals: the sword against the
other branches of power

The negative functions embrace: (1) ensuring that the legislature does not overstep
constitutional boundaries; and (2) protecting the rights of individuals in specific

>4Barber, supra n. 51, at p. 61; ¢f M.M. Shapiro, Courts: A Comparative and Political Analysis
(University of Chicago Press 1986) Ch. 1.

55Barber, supra n. 51, at p. 241; for more details see also N. Barber, The Constitutional State
(Oxford University Press 2012) Ch. 2.

5(’Cf C. Méllers, The Three Branches: A Comparative Model of Separation of Powers (Oxford
University Press 2013) at p. 127.

57See de Visser, supra n. 3, at p. 377.

58See Kavanagh, supra n. 52, at p. 205.

See de Visser, supra n. 3, at p. 98. According to the author, the other two purposes of
constitutional adjudications are: resolving institutional disputes among governmental organs; and
ensuring the integrity of political office and related processes.

GOCﬁ mutatis mutandis, G. Tridimas and T. Tridimas, ‘National Courts and the European Court
of Justice: A Public Choice Analysis of the Preliminary Reference Procedure’, 24 International
Review of Law and Economics (2004) p. 125 at p. 126.
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cases. The latter function is crucial — well-entrenched right-based theories
maintain that efficacious protection of fundamental rights justify, to a great
degree, the very existence of judicial review.®! Even if numerous countries enable
individuals to challenge a law (to be applied to their case) before a constitutional
court via the constitutional complaint procedure, access to a constitutional court
usually requires that remedies provided by an ordinary judiciary have been
exhausted.®? Accordingly, an ordinary court’s reference to the constitutional court
is able to hasten the protection of an individual’s rights and facilitate access to
justice. Moreover, as mentioned above, a concrete case can occasionally reveal a
constitutional flaw that might not be apparent in an abstract review, since such a
flaw fully manifests itself only during the application of a respective norm.

On the other hand, the first function — keeping the legislature in check — is the
pivotal objective of abstract judicial review.®> Nonetheless, 1 will explain the
considerable importance of this function in respect of constitutional referrals as
well. As has been outlined, the negative approach to the separation of powers
stresses instruments capable of curbing abuse of power and thwarting looming
arbitrariness.®® In this vein, each institution has its swords (sanctions or threats
that one institution can actively use against another) and shields (immunities that
serve to protect institutions from each other).®> Constitutional review embodies a
sword which, to paraphrase Madison, keeps the legislature in its proper place’.®
However, abstract review usually requires activity of a different branch to be
launched and concrete review through a constitutional complaint depends on an
action by individuals. Only concrete review via constitutional referrals
proceedings is a type of constitutional review exclusively assigned to the
judiciary. Indeed, it initially needs a case to have been brought by individuals, but
the procedural framework, which is usually open to all, gives rise to a large
number of cases and also allows for a sort of strategic litigation.®”

Constitutional referrals can thus be viewed as an institutional self-defence
mechanism.®® In other words, they can be utilised as a vehicle for judicial

©1A. Harel and A. Shinar, “The Real Case for Judicial Review’, in E.F. Delaney and R. Dixon
(eds.), Comparative Judicial Review (Edward Elgar 2018) p. 15.

GZCfGinsburg, supra n. 35, at p. 38.

63See Sadurski, supra n. 9, at p. 98; M. Shapiro, ‘Judicial Review in Developed Democracies’, 10
Democratization (2003) p. 7 at p. 19; and T. Ginsburg and M. Versteeg, “Why Do Countries Adopt
Constitutional Review?’, 30 Journal of Law, Economics and Organization (2014) p. 587.

%4Cf Barber, supra n. 51, at p. 90.

%D. Kosat et al., “The Twin Challenges to Separation of Powers in Central Europe: Technocratic
Governance and Populism’, 15 EuConst (2019) p. 427 at p. 434; and N.W. Barber, ‘Self-defence for
Institutions’, 72 Cambridge Law Journal (2013) p. 558 at p. 559-560.

66]. Madison, ‘No. 51’, in A. Hamilton et al., 7he Federalist Papers (Penguin 1999) at p. 288-293.

©7See the case study infra.

8Barber, supra n. 55, at p. 79.
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resistance, by which I mean ‘set of techniques, tools and practices which courts or
individual judges can use to prevent, avert, stay or punish imminent political
attacks on judicial independence’.®”

Using this sword, the judiciary (the constitutional and ordinary judiciary
acting together) may autonomously (vis-a-vis the legislature and the executive)
defy legislative acts which, for instance, deprive courts of some powers or
otherwise interfere with their independence. Yet, in addition to the judiciary
being able to defend itself, using constitutional referrals it might also counter
other acts jeopardising constitutional democracy.

Therefore, I deem this mechanism to be one of those that are, at least
potentially, able to postpone or even resist the rule of law and democratic decay.”®
Utilising their respective specific virtues, the constitutional and ordinary
judiciaries in collaboration can act as (at least) a ‘useful speed bump or stop
sign’ against authoritarian initiatives.”! As they are closer to the everyday problems
of individuals, ordinary courts are better positioned than constitutional courts to
identify swiftly threats that are minor at first sight but that can have far-reaching
damaging effects on the rule of law and democracy.72 But, most importantly,
they wield the ‘activate button’ to launch the review before the constitutional
court. Yet, they lack the power to strike down the law and their rulings often have
only limited effects (especially when we look at the lower courts). On the other
hand, constitutional courts have the power to quash the law, the potential to
have a far-reaching impact because of high media attention and the legitimacy
to counter democratic dysfunctions.”” But they need their judicial fellows
(ordinary courts/judges) to flag up the issue and, notably, to trigger the whole
review procedure.

In jurisdictions without constitutional referrals by ordinary courts, the
ordinary judiciary is usually entitled to strike down — or, at least, not apply — the
unconstitutional law in question. In the model with diffused judicial review,
constitutional issues are raised and adjudicated on during ordinary litigation and
there is no procedure specifically designed to protect constitutional principles.”4
Thus, individual constitutional protection may come sooner and more easily, but
large-scale systemic effects (lying at the core of this negative function) arrive much
later, when the case filters through the net to the apex courts (or often to the

69Sipulové\, supra n. 10, at p. 159.

708ee e.g. R. Dixon and D. Landau, Abusive Constitutional Borrowing (Oxford University Press
2021); and A. Sajé, Ruling by Cheating (Cambridge University Press 2021).

71See Y. Roznai, “‘Who Will Save the Redheads? Towards an Anti-Bully Theory of Judicial Review
and Protection of Democracy’, 29 William & Mary Bill of Rights Journal (2021) p. 327 at p. 341.

72R. Dixon, Responsive Judicial Review, e-book (Oxford University Press 2023) at p. 176.

731bid., at p. 91-101.

74See de Visser, supra n. 3, at p. 99.
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Supreme Court). That is also the case with mixed systems (a mix of diffused and
centralised review) without constitutional referrals.”

On the other hand, the relevance of the constitutional referrals mechanism is
growing in countries where individual constitutional complaint is lacking, and the
only way to activate the constitutional court from the bottom is via referral by
ordinary courts (see above, mainly the Italian and French model of constitutional
review). However, in systems where individuals also have access to constitutional
review, the way via constitutional referrals is more straightforward and can speed up
the countering of democratic dysfunction. Moreover, constitutional referrals can be
seen — alongside the general protection of constitutional values — particularly as an
exclusive tool of the judiciary in its resilience, that is, in protecting particular values
linked with courts (primarily judicial independence).

This negative feature is akin to the way Polish and Hungarian judges at the
supranational level have resisted pressure from their (former) populist govern-
ments. They have submitted external references to the European Court of Justice
or individually to the European Court of Human Rights.”® If the constitutional
court in question has not yet been captured (as it has been in the case of Poland
and Hungary),”” the constitutional referrals mechanism poses a similar framework
for resistance, but at the domestic level. Certainly — similarly to other tools of
judicial resilience — courts alone cannot save democracy. Yet, they can play a
crucial role in hindering erosive processes.”®

Nonetheless, there is a threat that the judiciary will abuse this sword to advance
its own interests, e.g. by defying various accountability mechanisms or never
allowing its salaries to be cut. Hence, this tool should be utilised prudently and
rarely. Here, it holds true more than anywhere else that judicial review must be
responsive — cautious of the degree of legal support and political justification there
is for the ruling.”® Failure to be so risks undermining public trust in the judiciary,
resentment by a society which views judges as an untouchable elite group, and
thus prepares a breeding ground for politicians aiming to capture the judiciary.*’
I will return to this issue again at the end of the case study.

7>But see the case of Portugal, where individuals can appeal directly to the constitutional court
against any diffuse review by ordinary courts: Cortes and Violante, supra n. 9.

76Matthes, supra n. 10. See also the judgment of the ECtHR 23 June 2016, No. 20261/12, Baka
v Hungary.

77See W. Sadurski, Poland’s Constitutional Breakdown (Oxford University Press 2019) Ch. 3;
P. Castillo-Ortiz, “The Illiberal Abuse of Constitutional Courts in Europe’, 15 EuConst (2019)
p. 48; T. Drindczi and A. Bien-Kacata, [lliberal Constitutionalism in Poland and Hungary (Routledge
2022).

78See Roznai, supra n. 71, at p. 366.

7?Dixon, supra n. 72, at p. 117-119.

80Cf Kosat and Vyhndnek, supra n. 11, at p. 163.
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Positive functions of constitutional referrals: consistency and integration

Through their positive functions courts live up to their role in the separation of powers
as they use their expertise in the interpretation of the law and power to elucidate
authoritatively what the law actually is.3! They are well placed to deal with
constitutional uncertainties and rectify some deficiencies which might otherwise lead
to legal turmoil.3? Accordingly, via constitutional referrals, the judiciary can: (1) secure
the consistent interpretation of the constitution; (2) prevent contradictions in the legal
system; and, finally, (3) publicly deliberate on constitutional issues.

The first function targets the future and represents a manifestation of a
prospective effect of judicial decision-making. A constitutional court assesses the
constitutionality of a challenged statute (its provision) and sets the record
straight — either striking down the statute (its provision) or providing a guideline
for a constitutionally conforming statutory interpretation. Constitutional courts
are vested with a monopoly on these matters (contrary to the diffuse model of
judicial review) and have more time to engage in deep contemplation of the
fundamental issues involved.®? Therefore, it should be guaranteed that they
deliver uniform and sufficiently reasoned interpretations of the constitution
capable of becoming widely accepted. That fosters legal stability and certainty and
is one of the underlying principles of the rule of law.%*

This function is further amplified in systems with the question model, where
the fact that the ordinary court doubts the constitutionality of a law suffices for it
to submit a case to the constitutional court.®> By not requiring an ordinary court’s
assurance that a pertinent law is unconstitutional (the motion model), the way to
a constitutional court is more permeable, which should enable a constitutional
court to pronounce on more ambiguous issues. The limits of this function lie in
the fact that a precondition for a ruling of a constitutional court is a decision by an
ordinary court to refer. If an ordinary court chooses to resolve the question of its
own accord (notwithstanding whether it is in accordance with the law or not),
it will deprive a constitutional court, at least temporarily, of the opportunity to
express its final opinion. In that case, ordinary judges must be careful that they
do not alter the division of labour that the system is based on.%

81CfBarber, supra n. 51, at p. 61; and Shapiro, supra n. 54, Ch. 1.

82 Petrov, “The COVID-19 Emergency in the Age of Executive Aggrandizement: What Role for
Legislative and Judicial Checks?’, 8 The Theory and Practice of Legislation (2020) p. 71 at p. 80.

8V. Ferreres Comella, Constitutional Courts and Democratic Values: a European Perspective
(Yale University Press 2009) p. 36-37.

84]. Raz, “The Rule of Law and its Virtue’ in J. Raz, The Authority of Law: Essays on Law and
Morality (Oxford University Press 1979) p. 210 at p. 214.

85See the first section of this article, supra.

86Ferreres Comella, supra n. 83, at p. 115.
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Ensuring the uniform interpretation of the constitution is closely linked with
the second function — securing the internal coherence of the state’s legal order.
Also, this function reinforces the stability of the law and legal certainty. Since
ordinary courts have to apply a statute unless the constitutional court declares it
unconstitutional, that prevents (at least in the long run) the situation where a
particular law is applied by one court and not applied as unconstitutional by
another.?” Indeed, that is not the case absolutely, as a temporary inconsistency
among ordinary courts can occur while the referred case is pending before the
constitutional court. Nonetheless, it is a small price to pay for the fact that an
ordinary court is not compelled to apply — from its point of view — an
unconstitutional provision. By striking a justifiable balance between this limited
autonomy of the ordinary courts and the centralisation of a power to quash laws,
the coherence of the legal order is undoubtedly better safeguarded by use of the
mechanism of constitutional referrals than without it.

Finally, the significant function of the mechanism of constitutional referrals is
its capability to integrate the ordinary courts into constitutional dialogue. Even
though ordinary judges’ day-to-day business consists of the interpretation and
application of non-constitutional law, they are at the front line in dealing with the
norms and principles emanating from the constitution. This is, according to
Sadurski, ‘the standard rationale’ for granting the power of concrete judicial
review to ordinary courts.®® Thus, the procedure of constitutional referrals puts
ordinary courts in dialogue with constitutional courts and allows them to
pronounce on a given constitutional issue. This will be thoroughly investigated in
the following section.

Constitutional referrals as a platform for judicial dialogue

Constitutional referrals provide a unique procedural framework within which
ordinary courts communicate directly with a constitutional court. Communication
in which a court stands on at least one side is referred to as judicial dialogue.®’
Since dialogue through constitutional referrals takes place between two courts in a
special hierarchical relationship within one state, in Rosas’ categorisation, it can be
classified as a domestic vertical dialogue.”®

Although the subject matter of such dialogue may encompass various legal
questions, the crux of the dispute revolves around the issue of constitutionality.

8 Cf Sadurski, supra n. 9, at p. 67.

88Sadurski, supra n. 9, at p. 35.

89CfBogojevié, supra n. 1, at p. 267-268; and Mac-Gregor, supra n. 1, at p. 40.

90Rosas, supra n. 6, at p. 6; but ¢f A-M. Slaughter, A Typology of Transjudicial
Communication’, 29 University of Richmond Law Review (1994) p. 99, where the author defines

vertical dialogue only as a dialogue between national and transnational court.
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Therefore, dialogue through this mechanism might be seen as a type of
constitutional dialogue.”’ This notion has gained currency in North American
scholarship to portray interactions between political institutions and the
constitutional judiciau’y,92 and, in time, it has travelled across the ocean. In
accordance with Groussot, I use the term to include interactions specifically
within the judicial branch — between constitutional courts and ordinary courts.”

Nevertheless, constitutional referrals virtually create a dialogic triangle between
(1) ordinary courts, certifying the matter to the constitutional court, (2) the
legislature, whose acts are subjected to constitutional scrutiny; and (3) the
constitutional court itself.”* Each vertex of such triangle is given the opportunity to
pronounce on the constitutional matter in question, each in accordance with its role
in the separation of powers. As Alec Stone-Sweet aptly remarks, by ongoing
interactions of all these three actors, the construction of constitutional law is driven.”®

Thus, the constitutional referrals are part of discursive constitutionalism,”® of a
‘continuing colloquy’ among the judiciary, political institutions and society
at large on the requisites and demands of constitutional democracy.”” As Ferreres
Comella points out, the 2008 reform in France, which established the
constitutional referrals procedure (question prioritaire de constitutionalité),’®
has facilitated the emergence of richer constitutional conversations.”” Driven
mainly by the so-called Melki saga, this ‘legal revolution promising to bring
human rights back to its homeland” prompted the French debate (not only) on
judicial and constitutional politics.'*

91 See e.g. A. Meuwese and M. Snel, ““Constitutional Dialogue”: An Overview’, 9 Utrecht Law
Review (2013) p. 123.

92See de Visser, supra n. 3, at p. 329.

93X. Groussot, ‘Constitutional Dialogues, Pluralism and Conflicting Identities’, in M. Avbelj and
J. Komdrek (eds.), Constitutional Pluralism in the European Union and Beyond (Hart Publishing
2012) p. 319 at p. 320.

%4Speaking only of the state power side. The role of parties cannot be overseen, though.
See Pinelli, supra n. 9.

9A. Stone-Sweet, ‘Constitutional Dialogues: Protecting Human Rights in France, Germany,
Italy and Spain’, in S.J. Kenney et al. (eds.), Constitutional Dialogues in Comparative Perspective
(Palgrave Macmillan 1999) p. 8 at p. 8.

96R, Alexy, ‘Balancing, Constitutional Review, and Representation’, 3 International Journal of
Constitutional Law (2005) p. 572 at p. 572; ¢f Groussot, supra n. 93, at p. 323.

97A.M. Bickel, The Least Dangerous Branch, 2nd edn. (Yale University Press 1986) at p. 240.

98See P. Pasquino, “The New Constitutional Adjudication in France. The Reform of the Referral
to the French Constitutional Council in Light of the Italian Model’, 3 Indian Journal of
Constitutional Law (2009) p. 105.

99Ferreres Comella, supra n. 83, at p. 59.

100See A. Dyevre, “The Melki Way: The Melki Case and Everything You Always Wanted to Know
about French Politics (but Were Afraid to Ask)’, in M. Claes et al. (eds.), Constitutional
Conversations in Europe: Actors, Topics and Procedures (Intersentia 2012) p. 309; and M. Bossuyt and
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Since the centralised model of judicial review otherwise furnishes ordinary courts
with only limited opportunities to pronounce on these matters and to communicate
directly with a constitutional court,'”" judicial dialogue on constitutional
matters represents an important function of constitutional referrals. In European
constitutionalism, the role of constitutional courts in constitutional interpretation
‘tends to be closed and exclusive’.'%? That said, thanks to its unique institutional
design straddling the political and legal spheres, constitutional courts wield great
deliberative potential.'®® Within this procedure, ordinary and constitutional courts
can talk directly to each other about constitutional issues, while this talk is
formalised, public and thus approachable for at least a professional audience. It is an
institutionalised legal discourse!® on fundamental values, principles and rights
within the judicial branch of power. To underline it in Habermas’ spirit, such public
discourse constitutes a procedural ground of liberal democracy.!®

Ordinary courts differ from constitutional courts in many respects — they
encounter problems of ‘laws in action’ on a daily basis and are closer to the
commonplace issues of individuals. On the other hand, a constitutional court is able
to bring a broader perspective as well as profound expertise to constitutional law and
human rights. Although they each have their pros and cons, their dialogue merges
their virtues together. This might be described as ‘cross-fertilisation’ within the
domestic legal order.10° By exchanging the arguments of actors from distinct contexts,
the dialogue via constitutional referrals is able to promote better-reasoned judgments
and thus rationalise legal outcomes.'"”” That is crucial, as communication is an
essential weapon in a court’s arsenal; lacking a purse and a sword that is actually robust
(vis-a-vis other branches), the judiciary relies on persuasive legal argument.!%®
Therefore, the difference between ordinary courts and a constitutional court is a
strong case for — and not against — their conversation on constitutional matters.

W. Verrijdt, “The Full Effect of EU Law and of Constitutional Review in Belgium and France after
the Melki Judgment’, 7 EuConst (2011) p. 355.

1Olee.g. Stone Sweet, supra n. 22, at p. 32-37.

102Ferejohn and Pasquino, supra n. 18, at p. 1692.

103C H. Mendes, Constitutional Courts and Deliberative Democracy (Oxford University Press 2015);
and M. Pivoda, ‘Constitutional Courts Asking Questions: A Deliberative Potential of Preliminary
Reference Mechanism', Cambridge Yearbook of European Legal Studies (2023) p. 1 at p. 14.

104See R. Alexy, A Theory of Legal Argumentation (Clarendon Press 1989) at p. 17.

105Cf]. Habermas, Between Facts and Norms (MIT Press 1996) at p. 103, 287.

16Cfin the supranational context Mac-Gregor, supra n. 1, at p. 891; Almeida, supra n. 7; and
Jacobs, supra n. 7.

107p, Popelier, ‘Judicial Conversations in Multilevel Constitutionalism’, in Claes et al.,
supra n. 100, p. 73; ¢f AT. Pérez, Judicial Dialogue as the Source of Legitimacy of
Supranational Adjudication’, in A. Torres Pérez (ed.), Conflicts of Rights in the European Union:
A Theory of Supranational Adjudication (Oxford University Press 2009) at p. 122.

108Claes et al., supra n. 100, p. 1.
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In this fashion, ordinary courts and a constitutional court are collaborators in
upholding constitutionality.!®” The review of legislation via constitutional referrals
is carried out on two levels — first, by a preliminary check by an ordinary court
and, second, by a constitutional court with its final and binding assessment.
Thus, constitutional review can be viewed as a dialogic. Even though Tushnet and
Roach used the term ‘dialogic judicial review’ to address relations outside the
judicial branch, between the judiciary and the legislature,1 10 we can stay within it
and develop its intra-judicial aspect. Ideally, the two courts will deliver their
opinions on the constitutional issue and respond to each other — this interplay
then provides the outcome.

The opportunity of the ordinary courts to make an initial assessment and to
pronounce on the matter of constitutionality represents a specific manifestation of
the principle of subsidiarity, encapsulating the fact that fundamental rights must,
even in a centralised model of constitutional review, first and foremost be
protected by lower-level courts.!!! Apart from accelerating the protection of
individuals’ rights, such setting might contribute to the ‘constitutional
cultivation’'? of ordinary courts, which is important notably in jurisdictions
with short experience of liberal constitutionalism.!'?

Moreover, dialogue is, as Groussot observes, not only a means of communication
but also a medium of power.!'* By way of dialogue via constitutional referrals,
ordinary courts can assert their view on the interpretation or validity of a law and try
to persuade a constitutional court. Subsequently, lower courts can use this
mechanism to ‘leapfrog’ the ordinary judicial hierarchy, especially if they do not agree
(or anticipate that they will not agree) with the interpretation of higher ordinary
courts.'’> However, it could also be the other way round — Dyevre, for example,

19CF P.]. Yap, Constitutional Dialogue in Common Law Asia (Oxford University Press 2015)
p- 27.

HOM Tushnet, ‘Dialogic Judicial Review’, 61 Arkansas Law Review (2009) p. 205 at p. 212;
K. Roach, ‘Dialogic Judicial Review and its Critics’, 23 Supreme Court Law Review (2004) p. 49
at p. 55.

117 Kratochvil, ‘Subsidiarity of Human Rights in Practice: The Relationship between the
Constitutional Court and Lower Courts in Czechia, 37 Netherlands Quarterly of Human Rights
(2019) p. 69 at p. 72.

1127 Kiihn, Aplikace prdva soudcem v éfe stiedoevropského komunismu a transformace (CH Beck
2005) p. 146.

U3Here, I do not distinguish between liberal and legal constitutionalism. See e.g. A. Sajé and
R. Uitz, The Constitution of Freedom: An Introduction to Legal Constitutionalism (Oxford University
Press 2017).

4 Groussot, supra n. 93, at p. 319. He cites P. Bourdieu, Language and Symbolic Power (Polity
Press 1991).

YSCE mutatis mutandis, . Krommendijk, National Courts and Preliminary References to the Court
of Justice (Edward Elgar 2021) at p. 15; and Tridimas and Tridimas, supra n. 60, at p. 135.
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argues that the new concrete review mechanism in France empowered the
Constitutional Council and — at the same time — posed a threat to the influence of
the Cour de cassation.

In any event, healthy constitutional dialogue requires two preconditions:
mutual respect and the active engagement of both actors in communication. If a
constitutional court does not respect the ordinary courts, it will disregard or even
mock the arguments in the reference. And vice versa, if an ordinary court does not
respect a constitutional court, it will be reluctant to submit the reference. Last but
not least, if an ordinary court does not want to engage in constitutional debate,
there will be no dialogue. In that case, not only will an ordinary court deprive the
community as a whole of vibrant deliberation on a constitutional matter,!'® but it
will also fall short of its role in the separation of powers by not utilising all its
available virtues.

Furthermore, it should be reiterated that the mode of dialogue also depends
on the broader institutional framework in the particular state (apart from the
institutional design of constitutional referrals proceedings), as well as on its political
and socio-legal context. The (non-)existence of an individual constitutional
complaint in particular is a gamechanger. If it is not present, constitutional referral is
often the only way in which the constitutional court can pronounce on the certain
issue. Therefore, its approach to the ordinary courts should be all the more
respectful and open.!!”

To sum up, constitutional referrals offer a platform for constitutional dialogue
between ordinary courts and a constitutional court. It is an important function of
this mechanism, as it allows ordinary courts to pronounce on constitutional
matters and directly communicate with a constitutional court. Such a judicial
dialogue can rationalise and legitimise the outcome of legal disputes. However, it
does not work without active courts with mutual respect.

EMPIRICAL STUDY: HOW IT WORKS IN PRACTICE

In this section I will examine the theoretical claims using the example of Czechia,
a country with centralised constitutional review, following the Germany
prototype. Czechia belongs to the Central and Eastern Europe region, where
many countries have experienced democratic backsliding and has a still relatively
fragile democracy in a state of ‘democratic careening’,118 albeit spared from grave
democratic excesses.!!? Czechia has also undergone an intriguing evolution of the

U6Eerreres Comella, supra n. 83, at p. 115.

7 Thanks go to David Kosaf for this observation.
H8K osai and Vyhnének, supra n. 11, at p. 7.
1198 mekal et al., supra n. 10, at p. 1230.
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relationship between the the Czech Constitutional Court and the ordinary courts
since the establishment of the new, post-Communist state in 1993. Mainly in the
first decade, the Czech Constitutional Court promoted an anti-formalist type of
judicial interpretation and regularly criticised the excessive textual positivism
deeply embedded in the post-Communist perception of the application of
laws.!'?® Keeping this in mind, it is no surprise that several clashes between the
purposive interpretation and value-laden reasoning of the Czech Constitutional
Court and the judicial formalism of the Supreme Court have arisen over time.
The most famous one, when the Supreme Court refused to respect the case law of
the Constitutional Court, went down in history as ‘the war of the courts’. 12!
This term is also used to describe the skirmish between the Constitutional Court
and the Supreme Administrative Court.'??

The Czech Constitutional Court is entrusted with both abstract and concrete
judicial review, but only ex post (with the marginal exception of international
treaties assessment). An abstract assessment of constitutionality can be initiated by
the President of the Republic or a group of members of Parliament, whilst
concrete review might be triggered either by individuals and a Panel of the
Constitutional Court in connection with the constitutional complaint procedure
or by an ordinary court when it encounters a potentially unconstitutional
provision in the course of deciding any case (i.e. the mechanism of constitutional
referrals).'?? Thus, abstract and both objective and subjective concrete review exist
in Czechia.

The key provision of the Czech Constitution stipulating the constitutional
referrals procedure is Article 95(2), which states: ‘Should a court reach the
conclusion that a statute which should be applied in the resolution of a matter is
not compatible with the constitutional order, it shall submit the matter to the
Constitutional Court.’'?* Using the typology outlined in the first chapter, it is
(1) the model of unlimited referrers, as all ordinary courts can refer; (2) the
motion model, since ordinary courts have to ‘reach the conclusion’ — and not just
have ‘doubts’ (leastways from a formal point of view) — that a law is
unconstitutional; (3) the compulsory model because, if certain conditions are
met, the ordinary court shall refer. Even though there is formally no discretion,
it is up to the ordinary court to determine whether it finds that the conditions for

120K ihn (2017), supra n. 12, at p. 205. For detail, see Z. Kithn, The Judiciary in Central and
Eastern Europe: Mechanical Jurisprudence in Transformation? (Martinus Nijhoff 2011).

121For details see Kosat and Vyhnanek, supra n. 11, at p. 158-159.

122Eor details see J. Komdrek, ‘Czech Constitutional Court Playing with Matches: the Czech
Constitutional Court Declares a Judgment of the Court of Justice of the EU Ultra Vires; Judgment
of 31 January 2012, Pl US 5/12, Slovak Pensions XVII’, 8 EuConst (2012) p- 323.

123Gection 64(2), (4) of the Act on the Constitutional Court.

124]¢ jg stipulated similarly also in s 64(4) of the Act on the Constitutional Court.
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reference — i.e. the conflict of a statute to be applied with the constitutional
order — have been met.

In my empirical study I seek to explore whether this mechanism truly serves as
a platform for dialogue on constitutional issues or is instead just a series of
utterances by two actors who do not listen to each other. Beyond the very
existence of dialogue, I aim to reveal some nuances of interaction via this
mechanism related to the positive and negative functions explained above. To do
so, I have analysed all the submissions by the ordinary courts and the subsequent
rulings of the Czech Constitutional Court'?> issued during the period from
January 2014 to December 2022. These amount to 70 submissions by ordinary
courts and 70 subsequent rulings by the Constitutional Court. My study thus
covers the so-called ‘“Third Constitutional Court’ (also labelled as Zeman’s
Constitutional Court), the era of the Czech Constitutional Court with Justices
appointed by the former President, Milo§ Zeman.!2¢ This era can be referred to as
the first ‘normal’ one, that is to say, dealing with quite ordinary questions of an
established constitutional democracy as opposed to controversial transitional
issues (The First Constitutional Court) or sovereignty issues linked to access to the
EU (The Second Constitutional Court). This sample thus allows me to isolate
the most significant outlier variables. Moreover, this era is interesting, given the
questions raised in the previous section, as it overlaps with the rise of the populist
leader, Andrej Babis, the Prime Minister from 2017 to 2021 and very influential
Minister of Finance from 2014 to 2017.'%’

Before delving into the analysis itself, a brief data appetizer on constitutional
referrals in Czechia is in order. The vast majority of the Czech Constitutional
Court’s docket consists of individual constitutional complaints (around
95 per cent). It is not surprising that constitutional review linked with individual
complaint is the most common type of judicial review before the Constitutional
Court. However, among all ‘qualified’ petitioners empowered to propose
the annulment of the statute (i.e. not individuals in connection with their
constitutional complaint), ordinary courts are the most frequent and most
successful petitioners. From the establishment of Czechia in 1993 to the end of

125Gince I focus on the content of judicial opinions, I exclude rulings without any substantive
argument. Therefore, the dataset encompasses only judgments on merits (ndlezy), quasi-substantive
decisions (usneseni) that dismiss a petition as manifestly ill-founded, and decisions that dismiss a
petition because the court was not authorised to refer. For an explanation of procedure before the
Czech Constitutional Court, see Kosaf and Vyhndnek, supra n. 12, at p. 159.

26Jystices of the Czech Constitutional Court are appointed by the President of the Republic for
10 years (reappointment is not prohibited, but the new president, Petr Pavel, has declared that no
one will be reappointed). All of the President’s nominees must be approved by a simple majority in
the Senate (the upper house of Parliament).

127For more details of the Czech Constitutional Court context, see Smekal et al., supra n. 10.
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2022, the Constitutional Court delivered 334 decisions within the constitutional
referrals procedure and the number of submissions decreases year on year.'?8

Now, let us move to the analysis. It is two-tiered — it has macro and micro
levels.'?

Macro level: constitutional dialogue in the majority of cases

At the macro-level I conducted a content analysis — all judicial opinions were
hand-coded based on the codebook attached in the Appendix (online). As to the
submissions of ordinary courts, I focused on the constitutional argument of
ordinary courts and looked into whether or not the ordinary courts in their
reasoning argued by constitutional principles, referred to the case law of the Czech
Constitutional Court or the European Court of Human Rights or to the
constitutional scholarship. This stems from the assumption that greater
contemplation on constitutional matters requires more than merely working
with the text of the constitution itself. On the other hand, regarding the rulings of
the Czech Constitutional Court, I examined whether or not the Court had
responded to the constitutional arguments of the ordinary court, i.e. whether it
dealt with these arguments, took them into consideration and provided answers to
them: in other words, whether the Court entered the dialogue. For purposes of
this article, I label this a discursive style of reasoning.'*

After analysing the data through descriptive statistics (frequencies and
crosstabs), I found that the ordinary courts argued on constitutional principles
such as the separation of powers, equality, judicial independence or
proportionality, in 63 per cent of cases. They referred to the case law of the
Czech Constitutional Court or the European Court of Human Rights in 70 per
cent of cases and to scholarly writing addressing the pertinent constitutional issue
in only 17 per cent of cases. Leaving aside the literature references, generally not
very frequent in judicial reasonings in Czechia,'®' the constitutional principles

128S¢e Appendix and Yearbooks of the Czech Constitutional Court (rolenky Ustavnibo soudu)
and the Annual Statistical Report 2022 (Rocni statistickd analyza), available at https://www.usoud.cz/
rocenky,  https://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/Statistika/Podrobne_
grafy_a_statistiky_do_roku_2020.pdf, https://www.usoud.cz/fileadmin/user_upload/ustavni_soud_
www/Rocenky/Ustavni_soud_Rocenka_2022_elektronicka.pdf, all visited 11 March 2024.

129Gee the three-tiered approach in D. Kosat et al., Domestic Judicial Treatment of European Court
of Human Rights Case Law: Beyond Compliance (Routledge 2020) p. 83-159.

1?’OCf M. Bobek, Comparative Reasoning in European Supreme Courts (Oxford University Press
2013) at p. 190, 75, 84; Jakab et al., supra n. 12, p. 260 at p. 291.

BICFM. Matczak et al., ‘EU Law and Central European Judges: Administrative Judiciaries in the
Czech Republic, Hungary and Poland Ten Years after the Accession’, in M. Bobek (ed.), Central
European Judges Under the European Influence: The Transformative Power of the EU Revisited
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argument and references to the case law appear together in more than half of all
submissions, and in only 17 per cent of cases do we find neither of them. On the
other hand, the discursive style of reasoning (i.e. the explicit responsiveness of the
Czech Constitutional Court to the arguments of the ordinary courts) is present in
64 per cent of all that Court’s rulings, in 71 per cent of those that followed
submission with constitutional argument. However, the results suggest that there
is no strong link between constitutional argumentation by ordinary courts and a
likelihood of discursivity at the Czech Constitutional Court. In other words,
it does not appear from the data that arguing constitutional principles, referring to
the case law or to constitutional scholarship, would increase the chances of
ordinary courts receiving an explicit response to their arguments in their
submissions. The Czech Constitutional Court is sometimes discursive even when
deeper constitutional law arguments are lacking — and vice versa.

Indeed, an individual reference to the constitutional principles, case law or
literature in argument does not constitute dialogue and, likewise, a discursive style
of reasoning does not necessarily indicate a meaningful conversation on
constitutional matters. However, incorporating all of these elements together,
the results provide a valid and reliable picture of the presence or absence of
constitutional dialogue in the constitutional referrals procedure. Thus, in the
majority of cases, a dialogue on constitutional matters between ordinary courts
and the Czech Constitutional Court can be discerned. The data show that
constitutional referrals often serve as a platform for inter-judicial constitutional
dialogue, as opposed to just a series of unresponsive monologues.

Micro level: disrespectful dialogue and the judicial sword

At the micro level, I employ an in-depth qualitative analysis of these cases
(contextual interpretation, idiographic study).'** From the dataset on the macro
level, I have singled out three most intriguing cases, given the functions of
constitutional referrals presented above. By conducting a nuanced analysis of
these cases I uncovered some details and peculiarities hidden at the macro level.'??
In particular, the macro-level analysis was not able to capture the quality and

(Bloomsbury 2015) at p. 61; and M. Bobek et al., judikatura a prdvni argumentace (Auditorium
2013) at p. 443, 459-460.

132By this I mean a subjective case selection based on the perception of the author and
interpretative reading of the judicial opinion. See R. Hirschl, ‘Comparative Methodologies’,
in Masterman and Schiitze, supra n. 24, p. 11 at p. 22; B. De Witte, ‘Legal Methods for the Study of
EU Institutional Practice’, 18 EnConst (2022) p. 637; and M.A. Hall and R.F. Wright, ‘Systematic
Content Analysis of Judicial Opinions’, 96 California Law Review (2008) p. 63 at p. 100.

133Hall and Wright, supra n. 132, at p. 66.
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manner of interaction. Dialogue can be healthy, courteous, constructive and
mutually enriching, but also disrespectful, condescending and even toxic. 34

A constructive inter-judicial dialogue on constitutional matters was evident in
the majority of cases in which ordinary courts presented sound constitutional
reasoning and the Czech Constitutional Court explicitly responded to their
arguments.13 > Notwithstanding the formal result of the case, the mechanism of
constitutional referrals in such circumstances fulfils its functions, the ordinary
courts are integrated into constitutional issues,’*® the Czech Constitutional
Court lives up to its role, and a professional audience at least can observe this
institutionalised legal discourse.'?’

Nevertheless, one of the preconditions for healthy dialogue — mutual
respect — is not always present or, maybe more accurately, is not visible to outside
observers. An example is the 2020 case of the Supreme Administrative Court’s
submission, which seeks to annul the provision of the Code of Administrative
Justice!?® setting the expiry of the time limit for bringing an action for an
administrative authority’s failure to act.!® Although the Czech Constitutional
Court responded to the principal arguments of the petitioner, it did so in a
condescending manner, rejecting the arguments of the Supreme Administrative
Court as completely out of touch.'® For instance, the Constitutional Court
stated that ‘to accept the argument put forward by the Supreme Administrative
Court would deny the very essence of the functioning of the judiciary in the
Czech Republic’.'! Subsequently, the Constitutional Court derisively concluded
that ‘the Supreme Administrative Court, after twenty years [of validity of the
impugned provision], out of the blue realised that the provision is unconstitu-
tional’.'*? The mere fact that three dissenting Justices of the the Constitutional
Court agreed with the Supreme Administrative Court implies that the reasons
provided by the petitioner were not completely pointless, as the Constitutional
Court’s contemptuous tone suggests.

134600 R. Spano, “The European Court of Human Rights and National Courts: A Constructive
Conversation or a Dialogue of Disrespect?’, 33 Nordic Journal of Human Rights (2015) p. 1 at p. 1.

135 See e.g. judgments of the Czech Constitutional Court of 19 July 2022, PL US 12/19; of
16 May 2018, PL. US 15/16; or 7 October 2014, PL. US 39/14.

136 S¢ the second section supra on functions of constitutional referrals, and also, mutatis mutandis,
Tridimas and Tridimas, supra n. 60, at p. 126.

137See Alexy, supra n. 104, p. 17.

138The Code of Administrative Justice, no 150/2002 Coll.

39Tudgment of the Czech Constitutional Court of 14 July 2022, PL. US 25/19.

14060 ibid., especially §§ 38-47.

141hid., § 39.

421bid., § 47.
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In a similar vein, the Czech Constitutional Court in May 2022 dismissed the
submission of the District Court, asking it to strike down the provision of the Act
on Courts and Judges'® setting the age limit of 70 years for the retirement of
judges.!* The plaintiff, a 69-year-old judge of the Higher Court, who was to
retire in December 2023 at the latest, demanded that the District Court decide on
the determination (the lawsuit for determination) ' whether his legal relationship
with the Higher Court would exist after December 2023. At the same time,
he argued that the age limit of 70 years was discriminatory, as other professionals
did not have to retire compulsorily. The District Court concurred and referred the
case to the Czech Constitutional Court.

The Constitutional Court, again in a very contemptuous manner, held that the
District Court should not have dealt with the original lawsuit at all, let alone
referred the case to the Constitutional Court. Since judges perform public
functions, civil courts do not possess the power to scrutinise their legal status, ‘just
as it cannot determine, for example, who is the President of the Republic,
a Member of Parliament or the Public Defender of Rights'.!“ While the rationale
had already been elucidated, it seems that the Constitutional Court in the following
paragraphs merely wanted to underline the outrageousness of the District
Courts proposal. For example, the Constitutional Court stated that if a statute
unambiguously provides for something, it makes no sense for a court to determine
that the statute actually applies’. It concluded that ‘this type of lawsuit does not
serve to express the plaintiffs’ disagreement with a particular piece of legislation’ and
the courts ‘are not supposed to function as a kind of legal advice centre’.!”

Six Justices attached their joint dissenting opinion, in which they argued that
the submission should have been dismissed on substantive grounds but
not because of a lack of the District Court’s authority to hear the lawsuit.'4®
The dissenting Justices, among other things, criticised the way in which the
majority dealt with the submission. They labelled the majority’s remark on
turning courts into ‘legal advice centres’ as ‘completely inappropriate’ and pointed
out that the Constitutional Court had simply said ‘not this way, folks’ without at
least suggesting a viable alternative.'*” The Czech Constitutional Court thereby
did not live up to its role in the constitutional dialogue.

These two cases reveal the flip side of the interaction between the Czech
Constitutional Court and ordinary courts. Heterarchy, comity and mutually

143Act No. 6/2002 Coll. on Courts and Judges.

44Judgment of the Czech Constitutional Court of 24 May 2022, PL US 32/21.

14580 5. 80 of the of Code of Civil Justice, no. 99/1963 Coll.

146]udgment of the Czech Constitutional Court of 24 May 2022, PL. US 32/21, § 16.
1bid., §§ 18-19.

1481hid., the joint dissenting opinion of Justices Simicek, Jirsa, Samal, Uhlif, and Zemanek.

1497hid.
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enriching exchange of opinions and ideas between two partners are sidelined,
whilst hierarchy and conflict take the lead.!® Instead of integrating ordinary
courts into contemplation on constitutional matters, the Constitutional Court in
these cases stressed its exclusive superiority in constitutional interpretation and
treated the ordinary courts as pupils who dared to propose such a thing. In other
words, the Constitutional Court used the judicial dialogue as a medium of
power."! This represents a switch from interpretative constitutional pluralism to
interpretative constitutional monism.'>?

Such an approach contributes nothing positive to the legal order. On the
contrary, it can even discourage ordinary courts from using constitutional referrals.
This approach might explain the downward trend in the number of constitutional
referrals in Czechia over the last decade.!® In terma of repercussions, not only does
it deprive the interested part of society of the public institutionalised deliberation on
a constitutional matter,'>* but it also frustrates both other positive and negative
functions of constitutional referrals. The potential to confine the legislature, protect
human rights, remove contradictions from the legal order or consistently interpret
the constitution — all will be, in the best-case scenario, delayed.155

The second case further displays an example of how constitutional referrals can
serve as strategic litigation by judges. Judges are a specific group of litigants — almost
6 per cent of analysed cases were brought before an ordinary court by judges. Judges
attempted to raise their subjective right to judicial independence, and through this
vehicle achieve a derogation from certain pieces of undesired legislation (on
retirement age, salaries, disciplinary proceedings).!*® The following, third, example
clearly demonstrates this phenomenon.

In 2014, the Czech Constitutional Court again ruled in in the endless saga of
judicial salaries.’>” In this case, a judge of the Regional Court claimed for payment
of the difference between his entitlement to salary before and after the
amendment by which Parliament reduced judges’ salaries as part of an austerity
package responding to the effects of the economic crisis. Before the Municipal

Court, the plaindff (the judge) proposed that the case be referred to the

150Claes et al., supra n. 100, p. 3.

B1Groussot, supra n. 93.

1525¢¢ J. Komérek and M. Avbelj, ‘Introduction’, in Avbelj and Komdrek, supra n. 93, at p. 2; and
N. Walker, “The Idea of Constitutional Pluralism’, 65 The Modern Law Review (2002) p. 317.

153See supra n. 128.

4Ferreres Comella, supra n. 83, at p. 115.

155See the second section supra.

156In the European context see Leloup, supra n. 13.

7Judgment of the Czech Constitutional Court of 10 July 2014, PL. US 28/13. This is the 15¢th
judgment of the Czech Constitutional Court in total on judicial salaries. The first one was issued on

15 September 1999, PL. US 13/99.
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Constitutional Court in order to annul the amendment. And the Municipal
Court did so.

As hinted, it was not the first time the Czech Constitutional Court had dealt
with cuts in judges’ pay.!>® The Constitutional Court has consistently reiterated
that the independence of the judiciary ranks among fundamental principles of the
Czech legal order, and the reduction in judicial salaries is per se a violation of such
independence, as it could be abused as a form of governmental or legislative
pressure upon the judicial branch.! Unsurprisingly, judges are aware of this case
law and know that the Constitutional Court has so far always sided with them. !¢
This was also the case here. The Constitutional Court, with reference to the
previous case law, struck down the contested amendment. ¢!

The judiciary thus achieved the annulment of the unwanted law without any
outside involvement. A judge initiated the dispute, the first instance court created
a petition, and the Czech Constitutional Court accomplished the work. That
shatters traditional narratives that courts will not hear cases unless someone
outside the judiciary wishes to initiate the proceedings and bring the case to
court.'? Since judges do not have privileged status to challenge laws in abstract
review procedure in Czechia, it turned constitutional referrals to the quasi-
abstract judicial review. Therefore, it works as a perfect institutional self-defence
mechanism of the judiciary.'®® The judiciary holds a sword that might be used but
is also — as is nearly everything — misused vis-a-vis the legislative branch. As noted
above, we can view constitutional referrals as a mechanism for defending against
an amendment that threatens the rule of law at the onset of a surge of
authoritarian populism.'®* In other words, as a toolkit of judicial resistance in
relation to abusive constitutionalism and democratic decay.!®®

Nonetheless, as stated above, there is a threat that the judiciary will abuse this
sword to advance its own interests, e.g. by never allowing its salaries to be cut.
And since even the road to hell is paved with good intentions, this tool should be
utilised prudently and rarely. Failure to do so risks undermining public trust in the

158 oo Kosat and Vyhnének, supra n. 11, at p. 163.

159M. Bobek, ‘The Fortress of Judicial Independence and the Mental Transitions of the Central
European Judiciaries’, 14 European Public Law (2008) p. 99 at p. 111. See, primarily, the judgment
of the Czech Constitutional Court of 16 January 2007, PL US 55/05.

160K hsat and Vyhndnek, supra n. 11, at p. 163.

161Judgment of the Czech Constitutional Court of 10 July 2014, PL. US 28/13, §§ 55-98.

162Cf Barber, supra n. 51, at p. 162; and Shapiro, supra n. 54, Ch. 1.

163 Sep Barber, supra n. 55, at p. 79 and also the second section of this article, supra.

16460 e.g. J.-W. Miiller, ‘Populism and Constitutionalismy’, in C.R. Kaltwasser et al. (eds.),
The Oxford Handbook of Populism (Oxford University Press 2018).

16550 e.g. D. Landau, ‘Abusive Constitutionalism’, 47 UC Davis Law Review (2013) p. 189; and
Garlicki and Derlatka, supra n. 10.
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judiciary and fostering resentment in society, creating the sense that judges are an
untouchable elite group, which thus becomes a breeding ground for politicians
aiming to capture the judiciary.!®

Furthermore, when constitutional courts are captured by political forces, as has
been the case in countries like Hungary and Poland,'®’ the constitutional referrals
process becomes futile for the purposes outlined above, leaving recourse to
supranational courts as the only viable alternative.!®® In contrast, in such an
environment constitutional referrals can be abused as another tool of the ruling
political majority. For instance, if a populist government wants to repeal a certain
piece of legislation without overtly doing so itself, it can use constitutional referral
submitted by a loyal ordinary-court judge. In doing so, it delegates this unpopular
decision to formally independent bodies.'®® In a similar vein, judges who have
deferred to the interests of a populist government can abuse constitutional
referrals as an instrument for so-called judicial populism.!”®

CONCLUSION: BEYOND JUDICIAL DIALOGUE

This article has unpacked the mechanism of constitutional referrals by ordinary
courts. Building upon the conceptual analysis, I have sketched the typology of
constitutional referrals as: (1) the question and the motion model; (2) the
discretionary model and the compulsory model; or (3) the model of unlimited
referrers (all ordinary courts) and the model with limited referrers. Furthermore,
using Barber’s approach to the separation of powers, I have identified several
negative and positive functions of constitutional referrals. I have presented two
main arguments — that constitutional referrals can serve as: (1) a platform for
inter-judicial dialogue on constitutional matters; and (2) an exclusive tool of the
judicial branch against the legislature.

All of the identified functions demonstrate the uniqueness of constitutional
referrals, and the necessity of having healthy relationships between constitutional
actors in any well-functioning pluralistic democracy governed under the rule of

1()()C'fKosaf and Vyhndnek, supra n. 11, at p. 163.

167 See Sadurski, supra n. 77, Ch. 3; Castillo-Ortiz, supra n. 77; and Drindczi and Bieri-Kacala,
supra n. 77.

168\ farthes, supra n. 10.

1695ee M. Kovaltik, “The Instrumental Abuse of Constitutional Courts: How Populists Can Use
Constitutional Courts against the Opposition’, 26 The International Journal of Human Rights (2022)
p. 1160 at p. 1170; and M. Wyrzykowski and M. Zi6tkowski, Illiberal Constitutionalism and the
Judiciary’, in A. Sajé et al., Routledge Handbook of Illiberalism (Routledge 2021) p. 579.

170S¢e M. Bencze, ‘Judicial Populism and the Weberian Judge — The Strength of Judicial
Resistance Against Governmental Influence in Hungary’, 22 German Law Journal (2021) p. 1282 at
p. 1293.
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law.!”! Deliberation on constitutional issues is able to give rise to better-reasoned
judgments and rationalise legal outcomes.'”> That is crucial, as persuasive
communication is an essential weapon in the arsenal of the judiciary, whose fate
rests on public trust. The importance of well-considered judicial decisions is increasing,
especially in the era of a pandemic of populists’’”®> who usually portray courts and
judges as enemies, as part of the elite restricting the will of the pure people.!”4
Based on the single case study, I have empirically confirmed that constitutional
referrals often serve as a platform for inter-judicial constitutional dialogue.
Nonetheless, these dialogues differ significantly in terms of style of reasoning and
communication, as well as the motivation of actors. Dialogue is not always
harmonious and sometimes lacks sufficient respect from the superior court.
Moreover, empirical findings are in line with the assumption of the theoretical
part that constitutional referrals proceedings might serve as a tool of the judicial
branch against the legislature,'”® a tool which — through the possibility of strategic
litigation by judges — is completely in the hands of the judiciary. Judges, claiming
their right to independence, can, together with their colleagues on both ordinary and
constitutional levels, achieve derogation from undesired legislation. This can be
abused as a quasi-abstract review, but might also be viewed as an institutional self-
defence mechanism of the judiciary against the attempts of politicians to dismantle
the rule of law. In this regard, Czech judges can be viewed as pioneers in the light of
the current litigation by Hungarian and Polish judges before the supranational courts.
Although the empirical study was conducted on the example of Czechia, the
observations could be helpful for theoretical analyses as well as comparisons with
other countries in the region and beyond. The institutional frameworks of states
with constitutional referrals mechanisms are very often similar, which makes it
possible to examine the impact of legal or constitutional culture, the political
reality, as well as historical implications for different uses of constitutional referrals
in practice. Since Czechia represents a relatively still fragile democracy in the state
of ‘democratic camening’,w6 this article contributes to the topical discussion on
democratic decay. It introduces a new tool of judicial resistance vis-a-vis political
interference aimed at undermining not only judicial independence but also the
rule of law as such.!”” However, in countries where constitutional courts have

171Claes et al., supra n. 100, p. 1.

72Popelier, supra n. 107, at p. 72; ¢f Pérez, supra n. 107, at p. 122.

175\. Sadurski, A Pandemic of Populists (Cambridge University Press 2022).

174Castillo-Ortiz, supra n. 77, at p. G8.

175See the section above on negative functions, and also Sipulové, supra n. 10; and Barber,
supra n. 55, at p. 79.

176K osat and Vyhnének, supra n. 11, at p. 7.

177See e.g. Dixon and Landau, supra n. 70; Sipulovd, supra n. 10, at p. 159; and Sajé, supra n. 70.
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already been captured by political authorities (e.g. Hungary and Poland),!”®

it does not fulfil this purpose and the only option is to refer to supranational
courts.!”? On the other hand, in this context the mechanism can serve as another
tool of the ruling power or as an instrument for so-called judicial populism.'®°

Despite the exploratory nature of the empirical study, it sheds light on how
courts work with this mechanism. Moreover, the theoretical part provides the
initial conceptualisation of constitutional referrals and the novel framing of it
through the lense of Barber’s theory of the separation of powers. Therefore, the
article represents the first but crucial step in a more thorough understanding of
constitutional referrals. Drawing on the findings of this article, future research
may focus on individual judges and their motivations to utilise — or, on the other
hand, disincentives to avoid — this mechanism. A comparative study of multiple
jurisdictions, using the conceptual framework presented, might be another way to
proceed with follow-up research. Either way, the constitutional referrals pose a
unique framework for institutionalised legal discourse and should be the focus of
constitutional scholarship.

Supplementary material. To view supplementary material for this article, please visit https://doi.
org/10.1 017/S1574019624000087
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179Matthes, supra n. 10.

180S4¢ Bencze, supra n. 170, at p. 1293.
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