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Abstract
This paper details how AWAs are made under the Workplace Relations
Amendment (Work Choices) Act 2005. The Work Choices amendments
introduce significant changes to agreement-making. The most significant
of these changes are the abolition of the no-disadvantage test, the effect
of termination of agreements, and the new 'safety net' provided by the
Fair Pay and Conditions Standard. Employers have welcomed these
changes as a step closer to a system of common law regulation of the
employment relationship. However, for employees, the simplification of
the approval process and the removal of the vetting of Australian Workplace
Agreements (AWAs), may expose them to AWAs which contain low wages
and very limited conditions of employment. How far down this path some
employers will attempt to go is yet unknown but it is clear that for some
AWA employees, there will be considerable detriment to their working
conditions and entitlements.

Introduction
On 26 May 2005, the Howard government outlined the changes which
would be introduced when it gained control of the Senate in July 2005.
On 14 December 2005, the Workplace Relations Amendment (Work
Choices) Act 2005 gained royal assent (Peetz 2005a: 90). Despite some
provisions which came into effect on assent, most of the changes took
effect upon proclamation, being 27th March 2006. Importantly, a large
part of the detail behind the changes to the Act is contained in regulations
- these were made available on 19 March 2006. At the time of writing, it
was not possible to digest the more than 700 pages of regulations, however,
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where their effect is important in terms of agreement-making, this is noted.
This paper focuses on the changes to individual agreement making

(Australian Workplace Agreements) which result from the Work Choices
amendments. The paper explores how Australian Workplace Agreements
(AWAs) are approved, lodged, varied, and terminated. Discussion follows
on provisions regulating the content of AWAs, the ability of the parties to
negotiate an AWA, the abolition of industrial action and changes to the
concept of duress. Finally, remedies for breaches of AWA provisions will
be outlined followed by concluding comments.

Prior to the introduction of Australian Workplace Agreements in 1996,
there had been no statutory form of individual agreement-making at the
Federal level._Since the first AWA was approved in March 1997, this type
of agreement has been subject to the highest level of scrutiny,
notwithstanding that they are 'secret' agreements. Most research on AWAs
to date has found that AWAs provide wages and conditions less than those
achieved through collective agreements (Roan et al 2000; Bramble 2001,
Cole et al 2001; Whitehouse 2001; Mitchell and Fetter 2003; van Barneveld
2004). However, until Work Choices, the differences between agreement
types had been somewhat limited by the application of the same 'no-
disadvantage test' as part of the approval process. This test compares the
content of a proposed AWA against the relevant award. To be approved,
the overall content of the AWA (or collective agreement) must be no less
than the award. Available research suggests, that while most collective
agreements sit easily above this safety net, AWAs often just scrape through,
and are sometimes approved despite falling short of minimum entitlements.
One of the most important changes introduced by Work Choices is the
replacement of the no-disadvantage test with just five minimum conditions,
thereby removing this important, albeit faulty, safety net. »

Some States, such as Western Australia, have already dabbled with the
removal of the 'no-disadvantage test'. Subsequent research has found that
once this floor is removed, workers on statutory individual contracts fare
much worse than those on collective agreements, and many even fall below
the minimum provided by the award system (Fells and Mulvey 1994;
ACIRRT 1996, 1999; Bailey and Horstman 2000; Plowman and Preston
2005; Baird and Todd 2005).

The question becomes, for statutory agreement-making, why are we
heading towards a model which research suggests will widen wage and
condition gaps between those on individual agreements and those on
collective agreements. The impetus has come from business lobbyists
including the Business Council of Australia, the Australian Chamber of
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Commerce and Industry, and the right-wing think tank, the HR Nicholls
Society. These groups have long argued that the most appropriate
mechanism to govern the employment relationship is common law (Evans
2005; Moore 2005). To their disappointment, the Work Choices
amendments do not abolish statutory agreement-making. This has lead
some to voice criticism that the changes do not go far enough. For example,
the President of the HR Nicholls Society, just nine days before the Bill
gained royal -assent, lamented that 'the tragedy is that the Howard
Workchoice Act, with minor exceptions, supports regulation and disparages
freedom' (Evans 2005: 3). However, while criticising the changes overall,
commentators such as Evans and Moore have quietly applauded the
government's changes to agreement-making, in particular 'the diminution
of regulation in AWAs and the improvement in procedures for making
them legally effective' (Evans 2005: 5). This support for the changes to
agreement-making must be contrasted with the vocal opposition from the
trade union movement, and arguably from the broader community, to the
Work Choices amendments.

In response to these debates, the Prime Minister acknowledged in
November 2005 that the 'legislation does bring about significant change',
suggesting that 'the change, whilst big, is fair' (Howard 2005: 3). Prime
Minister Howard confidently predicted:

that in a years' time, people will look back on many of the

misrepresentations of recent weeks and recent months, realising that

the sky has not fallen in and the world has not come to an end and not

every employer is Australia is a cruel, avaricious person... (Howard

2005:3).

Over the next few years, it will be interesting to see if the predictions
made by the Prime Minister regarding the effect of Australian Workplace
Agreements post Work Choices do occur. Certainly in the first week of
the operation of the Work Choices amendments, some workers would
disagree with the Prime Minister's prediction, with reports of sackings of
abattoir workers, manufacturing workers, and hospitality workers, and of
some companies offering re-employment solely under the terms of a lower-
paying AWA (Insiders 2006). This brings us to explore the detail of the
changes.

Procedural Steps in the Making of AWAs
Work Choices 'provides for a cascading hierarchy of instruments at the

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


168 The Economic and Labour Relations Review

apex of which are AWAs, followed by collective agreements then awards.
An instrument higher up the hierarchy operates to the complete exclusion
of any instrument further down the list' (Gibian 2005: 4). The AMMA in
its submission to the Senate inquiry into the Work Choices Bill noted that
the position of AWAs at the top of the hierarchy 'will be most relevant
where a collective agreement has provisions that do not suit an individual
employee. This provision will allow the contract of employment to be
customised to meet the needs of an employee and the employer' (AMMA
2005: 14). In contrast, theACTU argued that the superiority given to AWAs
'will promote the unilateral determination of wages and conditions by the
employer at the workplace. It does this by enshrining 'take it or leave it'
AWAs in law; allowing AWAs to override collective agreements during
their term; and allowing employers to reduce wages and conditions during
the negotiation process' (ACTU 2005a: 4). One thing is clear, the
superiority given the AWAs over collective bargaining and awards breaches
several ILO conventions to which Australia is party (ICTUR 2005).

The primacy given to AWAs by the Work Choices amendments is also
retrospective. Once Work Choices was proclaimed, a prohibition was
imposed on all existing certified agreements, abolishing what have been
deemed 'anti-AWA terms'. These are defined as 'a term of a pre-reform
certified agreement that prevents the employer bound by the agreement
from making ..: an AWA with an employee bound by the agreement'
(Schedule 7, Part 2, Division 1, s8). These preventative clauses have been
commonly included in certified agreements to ensure that employers could
not use AWAs to undermine the collective agreement during its term. This
protection will no longer be possible since Work Choices, and the
underpinning regulations, determines the scope of agreement negotiations
and what is allowable agreement content (another breach of ILO
Conventions).

Specifically, under the Work Choices amendments, AWAs are defined
as follows (s326): _

(l)An employer may make an agreement (an Australian Workplace
Agreement or AWA) in writing with a person whose employment will be
subject to the agreement.

(2) An AWA may be made before commencement of the employment.
According to s 351, an operating AWA binds the employer and the

employee who is subject to the agreement. However, others may be bound
as a result of transmission of business and, while not a party, bargaining
agents can assist in the negotiation of the agreement. AWAs remain secret
documents with a penalty of imprisonment for 6 months if AWA parties
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are disclosed in contravention of the legislation (s 165).
Section 337 of the Work Choices amendments outlines the requirements

of employers when implementing an AWA. The Work Choices amendments
require reasonable provision of the written AWA seven days before the
agreement is to be approved (s 337(1)). Where an AWA incorporates terms
from another industrial instrument (such as another workplace agreement
or an award, s 355(2)), employees must also have ready access that that
instrument in writing. Previously, the employer was required to take
reasonable steps to provide the proposed AWA to a new employee five
days in advance of signing and fourteen days for existing employees
(170VPA).

What constitutes 'reasonable steps' and 'ready access' is unclear,
although, for some employees, 'reasonable steps' and 'ready access' may
be unimportant given that s 338 provides that employees may sign and
date a written wavier eliminating the need for the employer to provide the
AWA for seven days before it is to be approved. Should an employee not
waive this requirement and the employer lodges the AWA for approval,
civil penalties apply (s 337(8)). It is likely that this waiver provision will
be used extensively for the hire of new employees since the current five
day delay, which could not be waived under the previous legislation, was
reported by some employers, particularly those in labour intensive, service
orientated work, as problematic in the hiring of new employees (van
Barneveld 2004).

The employer must 'take reasonable steps to ensure that' the AWA
employee is given an information statement 'at least seven days before
the agreement is approved' (s 337(2)). The statement must contain
information about the time at which, and the manner in which, the approval
will be sought under s 340 (s 337(4)(a); and, information about the right
of the parties to use bargaining agents (s 337(4)(b). Should an employee
reasonably not have ready access to the information statement at least
seven days in advance of lodgement, civil penalties apply (s 337(9)). The
required content of the information statement may be changed through
publication in the Gazette by the Employment Advocate (s 337(4)(d)).

It is interesting to note that, possibly due to a fault in drafting, the
employee does not have the ability to waive their right to being provided
the information statement seven days in advance. Hence the civil penalties
specified in s 337(9) will apply in every AWA case where 'reasonable
steps' are not taken to provide an information statement. It must be
observed, however, that 'reasonable steps' sets quite a low threshold for
the employer to meet.
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Once the employee has had access to the AWA for seven days (or waived
this requirement) and had the information statement for at least seven
days, the AWAis approved when it is signed and dated by both the employer
and employee (s 340(1 )(a)) and witnessed (s 340(1 )(b)). For AWAs
covering" those under eighteen years, the agreement must be signed and
dated by 'an appropriate person' (not the employer) who is over the age of
eighteen years, indicating the consent of the underage person to making
the AWA. The signature must be witnessed (s 340(1 )(c)(i)). Again, where
these steps for approval have not been met and the employer lodges the
agreement, the employer is liable to a civil penalty (s 341).

An AWA which has been signed, dated and witnessed must be lodged
with the Employment Advocate by the employer within 14 days of approval
(s 342(1)). A declaration must be lodged with the agreement (s 344(1)).
The contents of that declaration are not specified in the Work Choices
amendments. Rather, under s 344(3) the 'Employment Advocate may, by
notice published in the Gazette set out the requirements for the form of
the declaration'.

Depending on what is gazetted as the requirements of the declaration,
this may be one of the most important 'checks' in the new AWA system
since the Work Choices amendments, by reference to the Criminal Code,
create offences for providing false or misleading information or documents
(s 344(2)). To be sufficient, the declaration must be a statutory declaration
from the employer about the reasonable provision of a copy of the AWA
and the information statement, as well as some indication that the employee
had consented to the lodgement of their agreement. The Employment
Advocate has indicated that this is his understanding of the meaning of
'declaration' (Senate 2005: 88). Therefore, by subsequently falsifying a
statement to suggest that the employer has complied with ss 334-342, the
employer could be exposed to a criminal penalty. However, given that
AWAs remain secret documents, and the filling process is devoid of any
vetting procedures, it is unclear how false statements will be identified.

Once the AWA has been lodged, the Employment Advocate must issue
a receipt for the lodgement (s 345( 1)). A copy of this receipt must be sent
to both the employer and the AWA employee (s 345(2)). This is similar to
the previous s 170VPF, however, under that provision, the OEA was only
required to notify the employer, not the employee.

Finally, an AWA is operational on the day it is lodged - even if the
requirements above have not been met. According to s 347(2), the
agreement is operational even j/the provisions in sections 334 (recognition
of duly appointed bargaining agents), 337 (ready access to AWA and
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information statements) and 342 (the requirement for the employer to lodge
the AWA with an accompanying declaration) have not been met (s 347(2)).

Of course, there are civil remedies for such things as not giving access
to the AWA, lodging an unsigned document etc., but in many cases, it
would be impractical for an individual employee to pursue such actions.
The only effective protection may be the threat of criminal penalties against
an employer who lodges false or misleading information or documents
but even this provides little protection to AWA employees.

Variation of an AWA
An operational AWA can be varied by the employer and the employee (s
367) as well as by the Employment Advocate to remove prohibited content
(s 363)), by the Commission to remove discrimination (s 831) and as a
result of a court order under s 410.

For variations by the employer and the employee, similar steps apply
as for approval of the original AWA. The employer must take reasonable
steps to ensure the AWA employee has the variation, or ready access to it,
seven days before the variation is approved (s 370(1)) and ensure that an
information statement is provided to the AWA employee at least seven
days before the variation is approved (s 370(2)). The information statement
must contain certain information (s 370(4)) and civil penalties apply for
contravention of the requirements. Note that a waiver may be made under
s 371. It has the same effect as a waiver made under s 338.

A variation to an AWA is approved according to s 373 if the same steps
as those for drafting and AWA are followed. Failure to meet these steps
could expose the employer to a civil penalty (s 374). Finally, a variation
must be lodged with the Employment Advocate within 14 days of approval
(s 375). The variation must be accompanied by a declaration at the time of
lodgement (s 377). Again, the Employment Advocate is expressly 'not
required' to consider whether any of the requirements in making a variation
have been met (s 377(5)) but falsifying the declaration will expose the
employer to criminal penalties under the Criminal Code.

The variation becomes operational when it is lodged with the
Employment Advocate (s 380), even if the proper steps are not followed
(s 380(2)). The Employment Advocate must issue a receipt for the
lodgement and a copy goes to the AWA employee and the employer (s
378). Data is not publicly available to elicit how often AWAs were varied
under the previous legislative provisions (sl70VL). Similarly, it is not
possible to predict how extensively the variation provisions of Work
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Choices amendments will be utilised. However, given the increased
maximum duration of AWAs, it is possible that variations may become
more common.

Termination of AWAs
According to Work Choices, an AWA will cease to operate in a number of
circumstances and once an AWA has ceased to operate,' it can never operate
again' (s 347(7)). These circumstances include: the replacement of the
AWA by a new agreement (s 347(4)(b)); if the Court declares the AWA
void (s 347(4)(c)); if the employer ceases to be an employer; or once the
AWA has passed its nominal expiry date, by termination either unilaterally
or by'approval'(s 381(1)).

For an AWA to be'terminated by 'approval' similar steps to those
required for the making of an AWA must be followed. For example, the
employer must take reasonable steps to ensure that the AWA employee
has been provided with an information statement seven days before the
AWA is to be terminated (s 384(1)). The agreement to terminate must be
written, signed by both parties, dated and witnessed (s 386(1)). Again,
special provisions apply to those employees who are under eighteen years
of age. The termination agreement and a declaration must then be lodged
by the employer with the Employment Advocate within 14 days of approval
(s 388, s 389), and a filing receipt will be issued to both the employer and
AWA employee (s 390). Civil penalties apply for breaches of these
requirements.

An AWA, which is operating past its nominal expiry date may be
terminated unilaterally by either the employer or the employee in one of
two ways: *

if the AWA specifies a manner of terminating the agreement after
its nominal expiry date, the terminating person (which may include a
bargaining agent) must follow the steps for termination outlined in the
AWA and take reasonable steps that the other party has written notice of
the termination 14 days before the termination is to be lodged (s 392(4)).

either party (or a bargaining agent) may give 90 days written notice
of their intention to lodge a termination notice with the Employment
Advocate (s 393), regardless of whether an AWA specifies a manner in
which it is to be terminated.

If the employer is seeking termination, a written copy of any
undertakings provided must also be given (s 393(4)(b)). The undertakings
come into operation the day the AWA is terminated and cease when a new
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agreement in agreed. However, there is no requirement for the employer
to give undertakings and should none be given, the employee may fall to
the five conditions in the FPCS and any applicable 'protected' award
conditions (which are listed below).

Given that the likely outcome is that an employee's terms and conditions
may be reduced to the FPCS, it is not foreseeable that employees will
lodge an AWA termination notice with the Employment Advocate. This
observation is further confirmed by the fact that once the termination has
taken effect (s 398), no other awards or agreements can apply to the
employee (s 399). Even if there is an existing certified agreement which
could cover the AWA employee's conditions on termination, s 399(2) may
prevent this by providing that other agreements are not applicable to the
employee from the time the agreement is terminated until 'another
workplace agreement comes into operation in relation to the employee'.
The term 'comes into operation' is defined in s 347 as the day the agreement
is lodged, so arguably a terminated AWA employee can only be covered
by a new certified agreement.

Fair Pay and Conditions Standard (FPCS)
The FPCS which apply to employees once an AWA is terminated contain
just five conditions (s 171). These conditions are basic rates of pay and
casual loadings; maximum ordinary hours of work; annual leave; personal
leave; and, parental leave and related entitlements. This can be compared
to the twenty allowable matters which are currently permissible in awards
- the previous 'fallback' position if an AWA was terminated.

Further, it has been argued that even the five conditions are not a
guaranteed minimum since up to two weeks of annual leave may be 'cashed
out' each year. In their submission to the Senate inquiry into the Bill, 151
academics noted that the FPCS of annual leave is most likely to be traded
by AWA employees 'as the majority of AWAs do not provide for a wage
increase during the period of the agreement. In such circumstances, the
only access an employee may have to a wage increase is by cashing out
annual leave' (151 Academics 2005: 10). The same could be suggested for
workers who fall onto the standard if their agreement is terminated.

Workers who fall to these conditions, by a combination of termination
of their AWA and an employer who will not undertake to maintain their
terminated AWA wages and conditions, will suffer severe disadvantage
compared to those on collective agreements, and in many cases, those on
operating AWAs and awards. Whether employers use the FPCS simply as
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a threat will not be seen for some time unless after the Work Choices
amendments become operative, there is an immediate rush to lodge new
AWAs which have a short duration. This is because only AWAs which
have been made under Work Choices can be terminated under the new
provisions. Pre-reform AWAs are terminated under the pre-reform WR
Act provisions - where no threat to drop the employee to just five conditions
can be made.

Content of AWAs
AWAs have been criticised on a number of occasions for being minimal
documents, focused on limited provisions, primarily designed to increase
the number of hours an employee can work whilst minimising the cost of
labour (Roan et al 2000; Cole et al 2001; Mitchell and Fetter 2003; Briggs
2005; HREOC 2005). This is often to the detriment of 'softer' provisions
which are family friendly, and provide for training and consultation
(Bramble 2001; Whitehouse 2001; van Barneveld 2004; Baird and Todd
2005). Further highlighting the labour-cost focus of AWAs, numerous
studies have found that the wages of AWA workers, particularly non-
managerial workers, are less than those on collective agreements (Carlson
et al 2001; van Barneveld and Arsovska 2001; van Barneveld 2004; Peetz
2005b).

While one of the key arguments in support of individual contracts has
been to tailor wages and conditions to suit individual employees and their
employer, AWAs have generally been found to be pattern agreements. The
most pertinent example of the pattern nature of AWAs, and one noted by
many, is the existence of template AWAs and AWA clauses on the website
of the Office of the Employment Advocate. In part, the pattens nature of
AWAs reflects the previous sl70VPA(l)(e) of the WRAct which required
an employer to state that if AWAs with the same terms were not offered to
employees doing the same kind of work, the employer did not act unfairly
or unreasonably in failing to do so. This provision gives effect to the
important principle of 'equal pay for equal work'. Work Choices abolished
this obligation and arguably, employers are now more easily be able 'to
discriminate between employees performing the same or comparable
work'. This change 'further emphasises the broad intent of the AWA
provisions, namely, that the individual bargaining capacity of a worker
rather than the value of their actual contribution, be a substantial
determinant, of the wages paid and the conditions afforded' (ICTUR 2005:
37).

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


Special Edition: Work Choices 175

Section 352 of the Work Choices Amendments details the required
content of AWAs. Simply summarised, AWAs only need to contain a
nominal expiry date and a dispute resolution clause (Gibian 2005: 3). In
fact, there are more things which are expressly excluded from AWAs than
expressly included.

The nominal expiry date of an AWA can be no later than the fifth
anniversary of the date on which the agreement was lodged (s 352(b)(i)).
If no date is specified, the expiry date is taken to be the fifth anniversary
of the date of lodgement (s 352(b)(ii)). This amendment increases the
nominal length of an AWA-from a maximum of three years to five years.

Concerns have been raised in the AWA literature about pre-reform
AWAs which operate for the full three year term. Of concern has been the
lower wage increases provided on average in AWAs compared to collective
agreements, the discretionary nature of AWA wage increases and the ability
of AWA employees with low or non-existent wage increases to fall behind
the relevant award rate during the life of their agreement, or worse, find
their real wage decreasing. The longer the nominal term, the more likely
AWA wage rates will fail to keep pace with rates of pay in collective
agreements and possibly even the inflation rate (van Barneveld 2004;
ACIRRT 2003; Mitchell and Fetter 2003; van Barneveld and Arsovska
2001; Hawkeetal 1998).

Although it is clear, with the extension of the life of an AWA to five
years, that concerns about AWA employees falling behind compared to
the relevant award will remain valid, whether the concerns about the
outcomes of AWAs under Work Choices can be voiced in the same way is
doubtful. Under the current provisions, the actual shortfall over the life of
an AWA compared to the relevant award rate can be retrospectively
calculated (van Barneveld 2004). Under Work Choices, the comparator is
not the relevant award (which may not exist due to award rationalisation),
but the fair pay and conditions standard. However, this standard cannot
provide a useful gauge of AWA outcomes.

Similar to agreements made under the pre-reform provisions, Work
Choices AWAs must include a dispute settling procedure (DSP) (s 353). If
the agreement does not include a DSP, the model DSP will apply.

In addition to the expiry date and a DSP, unless an AWA expressly
includes or modifies all or part of the 'protected award conditions' (s
354(2)(c)), these protected award conditions are 'taken to be included in
the agreement' (s 354(2)(a)). Similar to the content of some pre-reform
AWAs and certified agreements, a common phrase in AWAs may well
become 'this AWA operates to the exclusion of all protected award
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conditions' thus denying the AWA employee these, otherwise mandatory,
inclusions. Should these protected, allowable award conditions not be
expressly excluded, they will provide an important addition to the content
of AWAs beyond the five conditions in the FPCS.

The protected allowable award conditions are those in the award (as
varied from time to time) which would apply to the AWA employee's
employment had they not signed the AWA. These protected matters cover:

(a) 'rest breaks;
(b) incentive-based payments and bonuses;
(c) annual leave loadings;
(d) public holidays
(e) monetary allowances for:
(i) expenses incurred in the course of employment; or
(ii) responsibilities or skills that are not taken into account in rates of

pay for employees; or
(iii) disabilities associated with the performance of particular tasks or

work in particular conditions or locations;
(f) loadings for working overtime or for shift work;
(g) penalty rates;
(h) outworker conditions; and
(i) any other matter specified in the regulations'.
Incidental provisions and machinery-type provisions which highlight

the allowable matters listed above can also be included in an AWA (s
354), and under s 355 an AWA can incorporate by reference terms from
another workplace agreement or an award.

The content of agreements has been the focus of both the Australian
Industrial Relations Commission (AIRC) and parties to agreements since
the High Court's decision in Electrolux in September 2004'.»However
Gibian notes, 'the (Act) says very little in relation to the content of
agreements' which 'suggests that agreements can cover anything' (Gibian
2005:3). This is misleading though as the content of agreements is limited
through 'the regulations (which) may specify matters that are prohibited
content' (s 356, Gibian 2005: 3).

According to Division 7.1 of Part 8 of the Workplace Relations
Regulations 2006, a term of a workplace agreement is prohibited content
to the extent that it deals with the following:

(a) 'deductions from the pay or wages of an employee bound by the
agreement of trade union membership subscriptions or dues;

(b)the provision of payroll deduction facilities for the subscriptions or
dues referred to above;
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(c) employees bound by the agreement receiving leave to attend training
(however described) provided by a trade union;

(d) employees bound by the agreement receiving paid leave to attend
meetings (however described) conducted by or made up of trade union
members;

(e) the renegotiation of a workplace agreement;
(f) the rights of an organisation of employers or employees to participate

in, or represent an employer or employee bound by the agreement in, the
whole or part of a dispute settling procedure, unless the organisation is
the representative of the employer's or employee's choice;

(g) the rights of an official of an organisation of employers or employees
to enter the premises of the employer bound by the agreement;

(h) restrictions on the engagement of independent contractors and
requirements relating to the conditions of their engagement;

(i) restrictions on the engagement of labour hire workers, and
requirements relating to the conditions of their engagement, imposed on
an entity or person for whom the labour hire worker performs work under
a contract with a labour hire agency;

(j) the forgoing of annual leave credited to an employee bound by the
agreement otherwise than in accordance with the Act;

(k)the provision of information about employees bound by the
agreement to a trade union, or a member acting in a representative capacity,
officer, or employee of a trade union, unless provision of that information
is required or authorised by law'.

Further prohibited under Division 7.1 of Part 8 are clauses which:
encourage or discourage union membership; allow for industrial action to
be taken during the life of the agreement; prohibit or restrict the disclosure
of details of the workplace agreement by a person bound by the agreement;
provide a remedy for unfair dismissal; and, any matter which does not
pertain to the employment relationship.

According to s 357 an employer 'must not lodge an agreement
containing prohibited content'. Civil remedies apply where an employer
is 'reckless' as to whether the agreement contains prohibited content. Where
prohibited content is contained in an agreement, the prohibited term will
be void (s 358) and the Employment Advocate must vary the agreement to
remove the prohibited term (s 363). The Advocate can exercise his/her
power to remove content either at his/her own initiative or 'on application
by any person' (s 359). When considering a variation to an agreement
under s 363, the Advocate must give notice to the employer and the AWA
employee (s 360). The notice must contain a number of matters including
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the reasons for the variation, the terms of the variation and an invitation
for the employer and AWA employee to make written submissions within
28 days to the Advocate about whether the variation should be made (s
360). Once a decision has been made, the Advocate must provide written
notice of the decision to the employer and AWA employee (s 363).

The Abolition of the No-Disadvantage Test (NDT)
Before he became Employment Advocate, Jonathan Hamberger wrote that
'the challenge for policy makers is to provide sufficient flexibility in the
area of individual contracts while preventing employers from using them
to reduce wages and conditions' (1995: 288). The application of the no-
disadvantage test to AWAs went some way to meeting this challenge by
preventing employers from using AWAs to reduce wages and conditions
vis-a-vis the relevant award (van Barneveld 2004). Of course, the value of
the NDT derives its relevance from a comprehensive and pertinent system
of awards. With the reduction of awards to contain just 20 allowable matters
by the WRAct, and the further rationalisation of awards proposed by Work
Choices, the effectiveness of the NDT in providing a 'barrier' below which
employment conditions could not fall, has been significantly reduced.
Regardless, under s 344(5), when accepting an AWA as lodged, the
Employment Advocate is expressly 'not required to consider or determine
whether any of the requirements ... have been met in relation to the making
or content of anything' lodged with the Advocate (Gibian 2005: 7). Under
Work Choices, the 'test' has become the five conditions in the FPCS since
the FPCS prevails over an AWA to the extent that the FPCS is more
favourable than the agreement content (s 172).

For award-dependent employees who move to AWAs, the abolition of
the NDT 'will lead to the loss of important sources of earnings such as
overtime/penalty rates and casual loadings - especially in non-union service
sector jobs' (Briggs 2005: 4). This prediction has some currency since
there is overwhelming evidence that, in some traditionally award-dependent
industries such as hospitality, inadequacies in the NDT have already caused
some employees to lose these entitlements and fall behind the rates in the
relevant award (van Barneveld 2004). The new provisions will exacerbate
this loss, since the inclusion of any payments over and above the base rate
will no longer be a requirement in order to have an AWA approved.

Under the pre-Work Choices system, the important role of the NDT in
maintaining a minimum level of wages and conditions was highlighted by
the proportion of AWAs which did not 'pass the test' without additional
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'undertakings' being given to the OEA. During 2004-05, 11.7 per cent of
agreements lodged with the OEA were only approved once undertakings
were given, 0.5 per cent of AWAs were refused approval and 0.6 per cent
were referred to the AIRC for consideration (OEA 2005: 38). In other
words, almost 13 per cent of proposed AWAs initially fell shourt of award
minimums and this undercutting was only stopped because of the vetting
process undertaken by the OEA.

There are many examples which suggest that the removal of the NDT
will lead to worse outcomes for workers. For example, in 1993, the Western
Australian government introduced Western Australian Workplace
Agreements (WAWAs). Instead of being underpinned by the minimum
conditions in awards, WAWAs were underpinned by the Minimum
Conditions of Employment Act 1993 (WA). These conditions were that
the agreement had to be a written agreement; it could not be in place for
more than five years; it had to contain a dispute resolution procedure; and
it had to be signed by both parties. Studies of the content and effect of
WAWAs have concluded that a significant proportion of workers were
worse off than they would have been had they been entitled to the wages
and conditions in the relevant award or a collective agreement (Fells and
Mulvey 1994; ACIRRT 1996, 1999; Bailey and Horstman 2000; Berger
2000; Plowman and Preston 2005). It was generally concluded that WAWAs
'were not used to facilitate mutually rewarding workplaces. They were
used instead to strip awards and drive down wages and employment
conditions' (Senate 2005: 73). The experience in New Zealand under the
Employment Contracts Act was a similar one (Anderson 1998; Bray and
Ostenfeld 1999).

The abolition of the NDT without a suitable replacement (HREOC for
example supported detailed statutory minima in its 2005 submission to
the Senate inquiry into the Work Choices Bill) suggests that policy makers
have not risen to the challenge suggested by the former Employment
Advocate. It also raises questions about the adequacy of the description in
the Explanatory Memorandum to the Work Choices Bill of the removal of
the NDT simply as a change that 'will remove a significant layer of
complexity with regards to agreement making, and (one which) will provide
additional incentives to negotiate at the enterprise or workplace level'
(House of Representatives 2005: 14).

With the effective removal of the floor underpinning individualism,
the race to the bottom may well begin. In highly labour intensive industries,
'good' employers who have collectively negotiated wages and conditions
may need to be drawn into the race or face going out of business. To
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remain competitive, labour costs will need to be cut by hiring new
employees on sub-standard individual agreements (with wages and
conditions which undermine the collective agreement). Briggs has called
this the "inter-generational' effect' (2005:4). Evidence of this undercutting
of collective agreements may well be easy to find - 151 academics expect
that during the operation of Work Choices, 'the share of wages in national
income (will) fall, and ... profits (will) rise, as (these indicators) have
done in trend terms since 1997' (2005: 32). One way to avoid the 'race to
the bottom' is to adopt the industry-based approach which has been long
used in the construction industry where labour has been taken out of the
tendering equation through industry labour standards.

Negotiation of AWAs: Bargaining Agents, Industrial
Action and Duress
Work Choices retains the ability of both the employer and employee to
request a bargaining agent to be involved in the making, variation or
termination of an AWA. There are no limits to who can be a bargaining
agent, however, for an agent to be recognised, they must be validly
appointed, which includes in writing (s 334(1)). If the agent has not been
duly appointed, there is the ability under s 334(3) for the employer or
employee to refuse to recognise the bargaining agent, but otherwise, a
duly appointed bargaining agent must be recognised by the other party (s
334(2)). Section 400(3) provides a civil remedy for coercion in relation to
appointments under s 334(1).

Both the pre-reform provisions and the Work Choices amendments
require the employer to provide an information statement to an AWA
employee which contains information on their right to use a bargaining
agent. Despite this requirement, case study evidence suggests that often
employees are unaware of their right to have someone assist in the
negotiation of their AWA. Regardless, if they had been aware of such a
right, many employees have commented that they would not have used an
agent (van Barneveld 2004). As early as 1998, ACIRRT data confirmed
this, finding that nearly all AWA 'negotiations' did not involve a bargaining
agent (91.8 per cent). The lack of the use of bargaining agents suggested
by the ACIRRT data was also reflected in seventeen of the nineteen brief
'case studies' conducted by the OEA in 1998. Only two of the cases
mentioned the use of bargaining agents - in one case the employer used
an agent, and in another, some employees nominated the union as their
bargaining agent. The other seventeen case studies did not specifically
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mention the use of bargaining agents (OEA1998), leading to the conclusion
that neither the employees nor the employer used one.

However, rather than concluding from the available data that employees
simply do not want to utilise the services of a bargaining agent, it is possible
that 'AWAs are rarely negotiated at all - they are simply offered to
employees by employers and accepted without any substantive change'
(van Barneveld and Waring 2002: 106-7). Again, using the OEA's 1998
case studies as examples, in virtually all of the nineteen cases, the AWA
was drafted by management and presented to employees. In nine of the
nineteen cases, negotiation was either not mentioned or explicitly did not
occur. While it is impossible to gauge the depth and quality of negotiations2

in the remaining cases, the draft AWAs were reportedly discussed with
employees. Whether employees were then able to make changes to the
content of the proposed AWA is unclear (OEA 1998). From the information
presented in the case studies, only in three of the nineteen cases could it
be said that genuine negotiations occurred. This lack of negotiation was
also found in Waring's case studies of firms using AWAs in the mining
industry (2000), van Barneveld's case studies in the hospitality industry
(2004) and is supported by research on Federal Court cases involving
allegations of duress in the use of AWAs (van Barneveld 2000). van
Bameveld and Waring note that data on the use and type of bargaining
agent used in AWA negotiations is not readily available, but would be
useful to highlight the extent of negotiations which occur with AWAs
(2002).

Given that these findings suggest a lack of the use of bargaining agents
has occurred under a framework which is effectively unchanged by the
Work Choices amendments, it is not likely that there will be a significant
increase in the proportion of employees and employers who use a
bargaining agent. This is unfortunate since the bargaining agent provisions
were included in the legislation to assist employees in negotiations. Even
if unions were to increase their participation as bargaining agents, their
ability to effect real change in AWA negotiations will be limited by the
removal by Work Choices of the AWA industrial action provisions.

In 1996, as a result of negotiations with the Democrats over the content
of the Workplace Relations Bill, protected industrial action rights were
inserted into the WRAct (Part VID, Division 8). These provisions enabled
those negotiating an AWA to take protected industrial action. The
effectiveness of these provisions has been questioned, not least by McCarry
who commented that when negotiating an AWA 'one may wonder just
how much leverage a striking individual employee could exercise,
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particularly in light of the employer's option of locking out without pay'
(McCarry 1998:67). Indeed, the Office of the Employment Advocate (OEA)
has advised that there has not been any employee-initiated industrial action
taken in relation to an AWA (van Barneveld 2004). In contrast, a number
of employers have used the provision to induce employees to sign an AWA
(Arsovska and van Barneveld 2001) and, somewhat paradoxically,
according to a representative of the OEA, 'the only cases it has ever been
used is by a complete and utter bastard of an employer screwing employees'
(van Barneveld 2004).

A review of the Work Choices amendments (ss 419-507) suggests that
the ability of AWA employees and employers to take protected industrial
action over AWAs has been abolished since all references in the
amendments relate only to protected action taken in support of a collective
agreement. Given the-above discussion, this deletion from the WR Act
will probably have little effect.

Once an AWA employee has signed an agreement, the complex AWA
termination provisions (including the threat of the five FPCS) limit the
employee's ability to participate in industrial action surrounding
negotiations for a collective agreement (provisions under which they may
wish to become covered). An AWA employee cannot participate in any
industrial action until the nominal expiry date of their AWA has passed (s
450; s 495). Further, where a collective agreement is being negotiated, the
AWA employee cannot be included in the roll of voters for a 'protected
action' secret ballot if, 'on the day the ballot order was made, the person
was bound by an AWA whose nominal expiry date had not passed' (s 467).
This provision may have interesting implications at workplaces where a
predominately AWA workforce attempts to move onto a collective
agreement. If the AWA expiry dates are not the same, it may be, difficult
for workers to gain a sufficient critical mass of 'expired' AWA employees
at the appropriate time for any industrial action to have an impact. It is not
likely that workers will survive for long if they fall to the FPCS while
waiting for the AWAs of their colleagues to expire. Somewhat pointedly,
the ICTUR notes that 'once AWAs dominate the workplaces, it is unlikely
that the employees will ever again have a capacity to combine and take
protected action to improve their terms and conditions of employment'
(ICTUR 2005: 33).

The previous s 170WG of the Workplace Relations Act 1996 provided
that a person could not apply duress to an employer or an employee in
connection with an AWA or ancillary document. During the first few years
of the operation of AWAs, significant arguments were heard about whether
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or misleading statement with the intention of persuading another person
to make or not make an AWA. In contrast, it appears that a person
contravenes the proposed s 401 only if it is possible to establish that the
making of afalse or misleading statement actually caused the other person
to make, approve, lodge vary or terminate an agreement or not to do so'
(Gibian 2005: 11, emphasis added). Gibian notes that 'it is surprising that
the intention of the (amendments) is to impose a penalty only if a. person
makes false or misleading statements and is successful in altering the
conduct of employees in relation to an agreement' (2005:11-12, emphasis
added). As mentioned by ACIRRT, 'the legal concept of 'duress' is very
specialised and difficult to prove' (2005: 5). Under Work Choices, it will
become even more difficult.

Remedies for breach of AWA provisions
The discussion thus far has highlighted that contravention of certain
provisions will render the contravening party liable to civil penalties.
Employers are most likely to be exposed to these penalties since they
have most of the responsibilities in relation to making and lodging AWAs.
However, in reality, it is unlikely that there will be many prosecutions by
AWA employees or their bargaining agents. This is for a number of reasons:

• according to s 747, an industrial organisation has no right to
investigate a breach of an AWA unless requested by the AWA employee in
writing to investigate the breach. This restricts the right of entry of unions
to AWA workplaces and may potentially expose individuals who require
assistance from a union.

• in order to pursue an alleged breach, the aggrieved party must
commence an action in the Federal Court (or Federal Magistrates Court)
(s 403). The cost at April 2006 for an individual to file an initial application
is $606.00 and for corporations is $1453.00. The cost associated with
such applications will limit the number made for alleged breaches.

• the usual Federal Court rules of evidence and court procedures will
apply to any hearing (s 729). For individual workers, not represented by a
trade union or legal professional, the complex nature of proceedings may
act as a deterrent to commencing proceedings.

These changes are significantly different to the previous procedures,
where most matters are addressed in the less formal environment of the
AIRC and where costs are minimal. For many, it is likely that the Work
Choices changes will act as a deterrent to pursuing any civil breach by an
AWA employer.
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Another concern for an AWA party to consider is the provision in Work
Choices (s 404) that if a proceeding is commenced, a workplace inspector
can take it over. Once taken over, the inspector can decline to take the
matter further (s 404(2)(b)). According to the section, inspectors have the
power to discontinue any proceeding commenced under Division 11
'irrespective of their merit' (Gibian 2005: 15).

If a prosecution is successful, the Federal Court or the Federal
Magistrates Court may order a pecuniary penalty to be paid by the
contravening person or body. The penalty is either 30 or 60 penalty units
depending on the contravention by an individual and five times that for a
body corporate3 (at April 2006 this equates to $3300/$6600 for individuals
and $16500/$33000 for a body corporate). Section 407(2) outlines the
provisions to which a pecuniary penalty attaches. This amount, especially
for a body corporate is not significant, particularly considering that in
some industries, the initial savings which may be achieved through the
introduction of AWAs may be much greater.

In addition to pecuniary penalties, the Court may provide other remedies
for breaches of certain provisions (as listed in s 408). For breach of these
provisions, the Court may 'declare a workplace agreement or part of a
workplace agreement void' (s 409); 'vary terms of a workplace agreement'
(s 410), or 'order that the agreement continues to operate despite
termination (s 411). Further, the Court may order 'appropriate'
compensation for any loss or damage resulting from the contravention
suffered by the AWA employee (s 413). The Court may also order an
injunction (s 414) or an interim injunction (s 838) requiring the person to
cease contravening or to not contravene the provisions listed in s 408 (s
414). Damages are also available for breach of an AWA provision (s 721).
Damages actions must be bought within six years of the damage being
suffered.

It is important to keep in mind that while these remedies are available,
access to them by AWA employees to access them may be limited, not
least for the reasons listed at the beginning of this section.

Conclusion
It has been argued that the use of AWAs 'will enhance the ability of
employers and employees to enter into flexible and productive workplace
arrangements', tailored to suit individual needs (AMMA 2005: 14).
However, since AWAs first became available in March 1997, there has
been a proliferation of pattern AWAs and very little evidence of individual
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tailoring of wages and conditions of employment that arguably enhance
productivity (van Barneveldand Nassif 2003). The question remains as to
whether individually tailored wages and conditions can lead to higher
productivity (IRV 2003). If high performance workplaces are the aim of
the reforms, it could be expected that a review of AWAs operating under
Work Choices will reveal high wages and good working conditions -
unfortunately, the evidence from the AWA experience over the last nine
years, and from other jurisdictions, suggests that this outcome is highly
unlikely.

What is clear from the above discussion, is that Work Choices introduces
significant changes to the making of Australian Workplace Agreements.
Most important of these changes are the abolition of the no-disadvantage
test, the way in which AWAs can be terminated and the consequences for
wages and working conditions upon termination. Employers have
welcomed the changes to the making of Australian Workplace Agreements
as a step closer to a system of common law regulation of the employment
relationship. On the other hand, the experience elsewhere suggests that
the simplification of the approval process and the removal of the vetting
of AWAs has exposed employees to AWAs which contain low wages and
very limited conditions of employment. How far down this path some
employers attempt to go is yet unknown but it is clear that, for some
employees, there will be significant detriment.

Notes
1 Electrolux Home Products Pty Limited v The Australian Workers' Union & Ors

[2004] HCA 40 (2 September 2004).
2 These case studies have been accused of containing misleading information

by the LHMU in their 1999 submission to a Senate Committee considering
amendments to the Workplace Relations AcM996 (LHMU 1999).

3 Crimes (Sentencing Procedure) Act 1999 - s17 defines penalty units 'Unless
the contrary intention appears, a reference in any Act or statutory rule to a
number of penalty units (whether fractional or whole) is taken to be a reference
to an amount of money equal to the amount obtained by multiplying $110 by
that number of penalty units'.

References
151 Academics (2005) 'Research Evidence About the Effects of the

'Work Choices' Bill' Submission to the Inquiry into the
Workplace Relations Amendment (Work Choices) Bill 2005,
submission 175, by a Group of One Hundred and Fifty One

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


786 The Economic and Labour Relations Review

Australian Industrial Relations, Labour Market, and Legal
Academics, November.

ACIRRT (2005) Australian Workplace Agreements: what's in it for
the worker?, ACIRRT, University of Sydney, October.

ACIRRT (2003) ADAM Report 31, ACIRRT, University of Syd-
ney.

ACIRRT (2002) A comparison of employment conditions in indi-
vidual Workplace Agreements and Awards in Western Australia,
report produced for Commissioner of Workplace Agreements,
University of Sydney, February.

ACIRRT (1999) An Exploratory Study of Western Australia s.30
Workplace Agreements: Emerging Trends. A report prepared for
the WA Trades and Labor Council, ACIRRT, University of
Sydney.

ACIRRT (1998) 'New Information about Queensland Workplace
Agreements Sheds Light on Individual Agreement Making',
Quarterly Analysis of Workplace Trends, IR Intelligence Report
Issue 2, written by Australian Centre for Industrial Relations
Research and Teaching, Newsletter Information Services,
Manly.

ACIRRT (1996) 'Understanding Individual Contracts of Employ-
ment: An Exploratory Study of how 25 WA Workplace Agree-
ments Compare with Relevant Award Entitlements'. Sydney:
ACIRRT, University of Sydney.

ACTU (2005a) Submission to Senate Employment, Workplace
Relations and Education Legislation Committee Inquiry into the
Workplace Relations Amendment (Work Choices) Bill 2005,
Submission 171, Australian Council of Trade Unions, Mel-
bourne November.

ACTU (2005b) Submission to the Senate Employment, Workplace
Relations and Education Committee Inquiry into Workplace
Agreements, Submission 22, Australian Council of Trade Un-
ions, Melbourne August.

AMMA (2005) Submission to Senate Employment, Workplace
Relations and Education Legislation Committee Inquiry into the
Workplace Relations Amendment (Work Choices) Bill 2005,
Submission 149, Australian Mines and Metals Association,

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


Special Edition: Work Choices 187

Melbourne, November.
Anderson G (1998) 'Individualising the Employment Relationship

in New Zealand', paper presented at the Individualisation and
Union Exclusion in Employment Relations Conference, Centre
for Employment and Labour Relations Law, Law School and
Centre for Human Resource Management and Organisational
Studies, Department of Management, University of Melbourne,
3rd and 4th September.

Arsovska B and van Barneveld K (2001) 'AWAs and the Doctrine
of 'Bargaining in Good Faith' - the End or A New Area of
Uncharted Water?' Proceedings of the 15thAIRAANZ Confer-
ence, February 2000, Volume 1, non-refereed papers, pp.101-
108.

Australian Government (2005) Work Choices A New Workplace
Relations System, Commonwealth of Australia, Canberra.

Bailey J and Horstman B (2000) 'Life is full of Choices: Industrial
Relations 'Reform' in Western Australia since 1993', Research
on Work, Employment and Industrial Relations 2000, Proceed-
ings of the 14th AIRAANZ Conference, Newcastle, February, 1:
39-51.

Baird, M & Todd, P. (2005) 'Government Policy, Women and the
New Workplace Regime: A Contradiction in Terms and Poli-
cies', contributed to The Federal Government's Industrial
Relations Policy: Report Card on the Proposed Changes, Work
and Organisational Studies, University of Sydney, June.

Berger K (2000) 'Workplace and Enterprise Agreements in the
Western Australian Public Sector: Some Preliminary Findings',
Research on Work, Employment and Industrial Relations 2000,
Proceedings of the 14lh AIRAANZ Conference, Newcastle,
February, 3: 131-142.

Bramble T (2001) 'Family-friendly Working Arrangements and the
Howard Government Industrial Relations Agenda', Crossing
Borders: Employment, Work, Markets and Social Justice across
time, discipline and place: Proceedings from the 15* AIRAANZ
Conference, 1: 26-33, 31 January - 3 February, Wollongong.

Bray M and Ostenfeld (1999) 'Recent Development in Australian
Industrial Relations: A Unique Experience?', New Zealand

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


188 The Economic and Labour Relations Review

Journal of Industrial Relations. 24 (3): 219-229.
Briggs C (2005) Federal IR Reform: the shape of things to come,

ACIRRT report commissioned by Unions NSW, University of
Sydney, November.

Carlson E, Mitchell W and Watts M (2001) 'The Impact of New
Forms of Wage Setting on Wage Outcomes in Australia', Centre
for Full Employment and Equity Working Paper 01/03, Univer-
sity of Newcastle, May.

CCH (2006) Weekly Work Choices News email, Friday, 10 Febru-
ary, CCH, North Ryde.

Cole M, Callus R and van Barneveld K (2001) 'What's in an
Agreement: An Approach to Understanding AWAs', The AWA
Experience; Evaluating the Evidence, Conference presented by
ACIRRT and the Office of the Employment Advocate, 7 Sep-
tember, University of Sydney, [Online], Available: http://
www.oea.gov.au [accessed??].

Evans N (2005) 'Presidents Report', speech to the HR Nicholls
Society Annual General Meeting, HR Nicholls Society, 5 De-
cember, Sydney.

Fells R and Mulvey C (1994) 'Changes in Western Australian
Industrial Relations', New Zealand Journal of Industrial Rela-
tions. 19 (3): 289-304.

Gibian M (2005) Australian Workplace Agreements and Non-
Union Collective Agreements, paper presented at H B Higgins
Chambers, 28 November, Sydney.

Hamberger J (1995) 'Individual contracts: What do they mean for
Australia?', Economic and Labour Relations Review, 6 (2):
288-299.

Hawke A, Robertson F and Sloan J (1998) Agreement-Making
under the Workplace Relations Act 1997, report prepared for the
Department of Workplace Relations and Small Business by the
National Institute of Labour Studies and Flinders University of
South Australia, June.

House of Representatives (2005) Workplace Relations Amendment
(Work Choices) Bill 2005 Explanatory Memorandum, Circu-
lated by authority of the Minister for Employment and
Workplace Relations, Canberra.

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


Special Edition: Work Choices 189

Howard J (2005) 'Address to the Australian Chamber of Com-
merce and Industry Annual Dinner', Hyatt Hotel, Canberra, 30
November.

HREOC (2005) Submission to the Australian Senate Employment,
Workplace Relations, and Education References Committee
Inquiry into the Workplace Relations Amendment (Work
Choices) Bill 2005, Submission 164, Human Rights and Equal
Opportunity Commission, Sydney, November.

ICTUR (2005) Submission to the Australian Senate Employment,
Workplace Relations, and Education References Committee
Inquiry into the Workplace Relations Amendment (Work
Choices) Bill 2005, Submission 185, International Centre for
Trade Union Rights, November.

ILO Committee of Experts on Application of Conventions and
Recommendations (2005) Individual Observation concerning
Convention No. 98, Right to Organise and Collective Bargain-
ing, 1949 Australia (ratification: 1973) International Labour
Office, Geneva.

Insiders (2006) Andrews defends IR laws, Insiders, ABC Televi-
sion, Broadcast 2 April 2006, Transcript, http://www.abc.net.au/
insiders/content/2006/s 1606485 .htm.

IRV (2003) Case Studies of High Performance Workplaces, Indus-
trial Relations Victoria, www.irv.vic.gov.au, date accessed
December 2003.

Jensen P (2005) Submission to Senate Employment, Workplace
Relations and Education Legislation Committee Inquiry into the
Workplace Relations Amendment (Work Choices) Bill 2005,
Submission 202, Anglican Church, Diocese of Sydney, Novem-
ber.

McCarry, G (1998) 'From Industry to Enterprise, From Award to
Agreement: Federal laws and workplace change in Australia', in
Nolan, D (ed) The Australasian Labour Law Reforms: Australia
and New Zealand at the end of the Twentieth Century, Federa-
tion Press, Sydney, pp.52-71.

Mitchell R and Fetter J (2003) 'Human resource management and
individualisation in Australian labour law', Journal of Industrial
Relations, 45 (3): 292-325.

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


190 The Economic and Labour Relations Review

Moore DJ2005) "Work Choices (Sic) Less Flexible, More Com-
plicated and Still Unfair? A Failure to Understand That The
Market 'Balances' Bargaining Power' speech to the ALSF
Conference, 3 December.

OEA (1998) Australian Workplace Agreements: Helping Make
Better Workplaces, Office of the Employment Advocate,
Auslnfo, Canberra.

OEA (2005) Office of the Employment Advocate Annual Report,
Commonwealth of Australia, Sydney.

Peetz D (2005a) 'Coming soon to a workplace near you - the new
industrial relations revolution', Australian Bulletin of Labour,
31 (2): 90-111.

Peetz (2005b) Submission to the Senate Employment, Workplace
Relations and Education Committee Inquiry into Workplace
Agreements, Griffith University, Queensland, August.

Plowman D and Preston A (2005) Submission to Senate Employ-
ment, Workplace Relations and Education Legislation Commit-
tee Inquiry into the Workplace Relations Amendment (Work
Choices) Bill 2005, Submission 64, University of Western
Australia, Perth, November.

Roan A, Bramble T, Healy J, Lafferty G and Tomkins, M (2000)
'AWAs: The Story So Far', in Burgess, J and Strachan, G (eds)
Proceedings of the 14th AIRAANZ Conference, February, New-
castle, NSW, 3: 34-^2.

Robinson P (2005) 'Just sign here...', The Age, 30 July, p.7.
Senate (2005) Report into the Provisions of the Workplace Rela-

tions Amendment (Work Choices) Bill 2005, Senate Employ-
ment, Workplace Relations and Education Legislation Commit-
tee, Senate Printing Unit, Canberra, November.

van Barneveld K (2004) Equity and Efficiency: The case of Aus-
tralian Workplace Agreements, unpublished PhD thesis, Univer-
sity of Newcastle.

van Barneveld K (2000) 'Freedom v Duress? AWAs and the Fed-
eral Court', Research on Work, Employment and Industrial
Relations 2000, Proceedings of the 14th AIRAANZ Conference,
February 2000, Volume 1, Refereed Papers, pp.101-108.

van Barneveld K (1999) 'The Path to Individual or Collective

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208


Special Edition: Work Choices 191

Agreements', Employment Law Bulletin, Issue 5, CCH Aus-
tralia, Ryde, April.

van Barneveld K and Arsovska B (2001) 'AWAs: Changing the
Structure of Wages?', Labour and Industry, 12 (1): 87-108.

van Barneveld K and Nassif R (2003) 'Motivations for the Intro-
duction of Australian Workplace Agreements', Labour and
Industry, 14 (2): 21-37.

van Barneveld K and Waring P (2002) 'AWAs: A Review of the
Literature and Debates', Australian Bulletin of Labour, 28 (2):
104-119.

Waring P (2000) Individualism and Collectivism in Contemporary
Employment Relations: The Australian Black Coal Mining
Industry Experience, Unpublished PhD Thesis, University of
Newcastle, Australia.

Whitehouse G (2001) 'Industrial Agreements and Work/Family
Provisions: Trends and Prospects Under Enterprise Bargaining',
Labour and Industry. 12(1): 109-130.

Workplace Express (2005) 'New duress exemption gives employ-
ers carte blanche: ACTU, ALP', Workplace Express,[Online],
Available: http://www.workplaceexpress.com.au [accessed 2
November 2005].

https://doi.org/10.1177/103530460601600208 Published online by Cambridge University Press

https://doi.org/10.1177/103530460601600208

