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Abstract

The state of the Free Exercise Clause in U.S. constitutional law is uncertain. With an opportunity
in Fulton v. Philadelphia to clarify the vitality of the current standard from Employment Division
v. Smith, the United States Supreme Court has declined to do so. The lasting impact of Smith has
been to move away from directly requiring government justifications for infringing free exercise.
Instead, courts now use neutrality and general applicability as heuristics for government justi-
fication. Yet, relying solely on neutrality and general applicability to proxy for government
justification when infringing religious exercise distracts courts from conducting a fact-based
inquiry. This article demonstrates how more scrutiny of the legislative facts in free exercise
doctrine may serve as a viable alternative to Smith’s flawed approach for evaluating government
justifications. The author first shows empirically how more factual scrutiny—directly requiring
the government to justify its actions with evidence—can benefit government and religious
claimants and then discusses the normative advantages of a fact-intensive approach to constitu-
tional scrutiny. During a moment of sharp division over religious freedom and other competing
rights, factual scrutiny can be a powerful tool for handling free exercise challenges and promoting
responsible religious freedom.

Keywords: religious freedom; empirical; Fulton v. Philadelphia; Employment Division v. Smith; free
exercise; facts; evidence; factual scrutiny; general applicability

Introduction

What is the law protecting the free exercise of religion? This question was recently raised
in what many anticipated as a blockbuster case on religious freedom in the United States:
Fulton v. Philadelphia.1 However, rather than rewriting or reaffirming the current stan-
dard for the Free Exercise Clause under Employment Division v. Smith,2 the court declined
to provide clarification. Consequently, many observers were left with the question
Justice Barrett rhetorically asked in her concurring opinion: “[W]hat should replace
Smith?”3
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University. This is an Open Access article, distributed under the terms of the Creative Commons Attribution licence (http://
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1 Fulton v. City of Philadelphia, 141 S. Ct. 1868 (2021).
2 494 U.S. 872 (1990).
3 Fulton, 141 S. Ct. 1868 (slip opinion at 1) (Barrett, J., concurring).
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Surveying the current state of the law and the goals of religious freedom in the United
States adds to the growing body of scholarly work addressing Justice Barrett’s question.4 The
most familiar understanding of free exercise jurisprudence since the early 1990s has been a
bifurcated approach where courts defer to lawmakers absent evidence of religious discrim-
ination.5 This approach has been criticized for, among other things, its failure to adequately
address the core of free exercise concerns: government justifications.6 When state action
infringes on constitutional rights, courts play a vital role in ensuring government provides
evidence for its burden on religious freedom. But under the approach in Smith, only certain
types of government action require justification. In Smith, the court explained that laws that
were lacking neutrality or general applicability require heightened government justifica-
tion for infringing on religious exercise.

The approach that the court took in Smith creates a troubling diversion. In contrast to
strict scrutiny, which directly requires government justifications for infringing on religious
exercise, Smith redirects the free exercise inquiry to the threshold questions of neutrality
and general applicability. This is problematic because neutrality and general applicability
are unreliable heuristics for evaluating government justifications; indeed, they often ignore
the facts of a case with assumptions about the law.7

More recent court decisions have produced particularly outsized attention toward
the question of general applicability. Employing an approach known as the most-favored-
nation theory, courts increasingly require heightened government justification when
a law contains secular exemptions without comparable religious exemptions. As a
result, many more free exercise claims have the potential to reach strict scrutiny. Some
fear that this will lead to an unyielding flow of religious exemptions or excessive
religious accommodation. But evidence suggests otherwise. Drawing on 750 state
free exercise cases decided over a period of fifty years, the empirical evidence I offer
below demonstrates more government scrutiny reduces disproportionate outcomes for
marginalized religious groups while preventing unfettered religious exemptions from
impeding effective governance. A qualitative analysis of four case studies in the federal
courts further supports this finding. These findings suggest more scrutiny of state action
that infringes on free exercise has the potential to improve outcomes while avoiding
pitfalls.

4 See, e.g., Justin Collings & Stephanie Hall Barclay, Taking Justification Seriously: Proportionality, Strict Scrutiny, and
the Substance of Religious Liberty, 63 BOSTON COLLEGE LAW REVIEW 453 (2022); John D. Inazu, First Amendment Scrutiny:
Realigning First Amendment Doctrine Around Government Interests, 89 BROOKLYN L AW REVIEW 1 (2023); Note, Constitutional
Constraint in Free Exercise Analogies, 134 HARVARD LAW REVIEW 1782 (2021) (arguing for a shift in Free Exercise Clause
inquiry from secular/religious comparisons to scrutiny of government justifications for infringing on religious
exercise) [hereinafter Constitutional Constraint]; Nathan S. Chapman, The Case for the Current Free Exercise Regime,
108 IOWA LAW REVIEW 2115 (2023); Zalman Rothschild, Individualized Exemptions, Vaccine Mandates, and the New Free
Exercise Clause, 131 YALE LAW JOURNAL FORUM 1106 (2022); Christopher C. Lund, Second-Best Free Exercise, 91 FORDHAM LAW
REVIEW 834, 859–73 (2022).

5 Compare Smith, 494 U.S. at 872 (1990) (declaring a deferential approach to government in free exercise cases),
with Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993) (demonstrating how to find evidence of
religious discrimination).

6 See Collings & Barclay, supra note 4, at 455–57; Inazu, supra note 4, at 29–44; Constitutional Constraint, supra note 4,
at 1802 (2021) (arguing for a shift in Free Exercise Clause inquiry from secular/religious comparisons to scrutiny of
government justifications for infringing on religious exercise); cf. Chapman, supranote 4, at 2120 (arguing in favor of
Smith because it has led to “more context-sensitive guidance for officials and lower courts” than previous
standards); Apache Stronghold v. United States, 95 F.4th 608 (9th Cir. 2024) (Murguia, Chief Judge, dissenting)
(“In other words, when enacting RFRA, Congress was focused on governments’ justifications for burdens on religious
exercise created by generally applicable laws.”).

7 Cf. Inazu, supra note 4, at 29 (discussing how category distinctions in free exercise jurisprudence “too often
mask what is at stake in First Amendment cases”).
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As a whole, the analysis I offer demonstrates that the doctrinal free exercise test must
evolve by focusing less on neutral or generally applicable laws and more on the factual
disputes of each case. While neutrality or general applicability may sometimes function as
an accurate proxy for justification, they cannot adequately replace the evidentiary burden
on government required under the tailoring prong of strict scrutiny. Unfortunately, the
current discourse too often leaves out serious discussion of government justification due to
a fixation on the threshold questions under Smith. By contrast, an emphasis on factual
scrutiny—that is, directly requiring government to justify its burden on religion—would
place greater attention on the factual questions that underly a strict scrutiny tailoring
inquiry.

To be clear, factual scrutiny is nothing new; indeed, it is the motivating feature of
tailoring in U.S. constitutional scrutiny and the necessity prong of proportionality in foreign
courts.8 Therefore, adopting constitutional scrutiny entails greater factual scrutiny if courts
require evidence from the state that its actions are necessary to achieve its stated goals.9 As
courts put greater focus on this underlying factual inquiry in constitutional law, state actors
will be incentivized to empirically strengthen their justifications when brought into court
by a religious claimant. The benefit of this judicially driven incentive on the state actors or
government officials is a subsequent paradigm shift from individual rights to government
responsibilities in religious freedom. Such a shift in religious freedom discourse is partic-
ularly desirable when such conflicts are too often conceived as clashes of rights without any
discussion of government responsibility.

Government Justifications in Free Exercise Doctrine

Following incorporation of the First Amendment to the states,10 the United States Supreme
Court’s subsequent free exercise cases principally focused on a means/ends rationality.
First, a “compelling state interest” is required to justify “any incidental burden on the free
exercise of [individual’s] religion.”11 Even if the state demonstrates an interest of the
“highest order,” it must also choose the “least restrictivemeans” for achieving its interest.12

This constitutional test—known as heightened scrutiny or strict scrutiny—is common
across many areas of U.S. constitutional law.13

The core of constitutional scrutiny is about government justifications. When state action
infringes on a fundamental right like religious freedom, the government must give reasons
to showwhy taking such actionwas justified. Under U.S. constitutional scrutiny, this inquiry
into government justifications occurs as a tailoring analysis between state goals and the
means chosen to accomplish them. Internationally, the same type of analysis occurs under
the necessity and suitability prongs of proportionality.14 While both U.S. and foreign
approaches to judicial review of religious freedom rights also include other elements, the

8 See Vicki C. Jackson, Constitutional Law in an Age of Proportionality, 124 YALE LAW JOURNAL 3094 (2015); Collings &
Barclay, supra note 4, at 469–76 (2022).

9 Cf. Collings & Barclay, supra note 4, at 458 (“In essence, the government must show that the restriction on
religious exercise is necessary.”).

10 Cantwell v. Connecticut, 310 U.S. 296 (1940).
11 Sherbert v. Verner, 374 U.S. 398, 403 (1963) (quoting NAACP v. Button, 371 U.S. 415, 438 (1963)).
12 Thomas v. Review Board, Indiana Employment Section Division, 450 U.S. 707, 718 (1981) (quoting Wisconsin

v. Yoder, 406 U.S. 205, 215 (1972)).
13 See, e.g., Kramer v. Union Free School District No. 15, 395 U.S. 621 (1969) (applying strict scrutiny to certain laws

impinging on the right to vote); Graham v. Richardson, 403 U.S. 365 (1971) (applying strict scrutiny to laws that
involve suspect classifications such as alienage); Sable Communications of California v. FCC, 492 U.S. 115 (1989)
(applying strict scrutiny to content-based restrictions on free speech).

14 See Jackson, supra note 8.
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primary focus tends to center on the tailoring or necessity stage of the inquiry.15 In U.S. free
exercise cases, the tailoring requirement took the following form: when state action
infringes on religious exercise, government must show that such action was narrowly
tailored to achieve certain public aims that would be threatened if religion were accom-
modated.

This inquirywas the default doctrinal test for free exercise in theUnited States until 1990.
Leading up to its decision in Employment Division v. Smith in 1990,16 the Supreme Court’s focus
switched from directly weighing the strength of government justifications to using a
shortcut for evaluating the state’s reasons for infringing on religious exercise.17 Under
Smith, the Court declared neutrality and general applicability as the gatekeepers for con-
ducting additional scrutiny of the government’s actions.18 Consequently, all the facts of the
case were now siloed into arguing about the form of the law rather than its factual
application to the circumstances. Additionally, the burden fell on religious claimants to
make this showing before government was required to justify its actions. Only in cases
where religious discrimination could be demonstrated was government required to provide
justification.

While neutrality and general applicability are nice heuristics, they are chronically
overinclusive and underinclusive. Recent disputes over vaccine mandates and religious
exemptions are illustrative. Inmany cases, COVID-19 vaccinemandates could be labeled as a
generally applicable law and thus courts will grant deference to government judgment.19

But the fact that a vaccine mandate is generally applicable tells us little about whether the
government is justified in denying a religious exemption. Answering that question requires
the government to bring evidence, not just rely on the face of the rule it has crafted. For
example, where many religious claimants are requesting an exception in the same geo-
graphically concentrated area, government has good reason for denying an exception due to
concerns about herd immunity.20 By contrast, if the religious claimants are geographically

15 See Note, Let the End Be Legitimate: Questioning the Value of Heightened Scrutiny’s Compelling—and Important—
Interest Inquiries, 129 HARVARD LAW REVIEW 1406, 1427 (2016) (“Given that the distinction between legitimate,
important, and compelling interests is virtually never of consequence, the Court could simplify its constitutional
doctrine by requiring merely that state action be appropriately tailored to serve a legitimate end.”). In fact, many
Supreme Court decisions simply take the compelling interest as given and proceed with narrow tailoring. See, e.g.,
Shaw v. Hunt, 517 U.S. 899, 915 (1996) (“We assume, arguendo, for the purpose of resolving this suit, that compliance
with § 2 could be a compelling interest …. We hold that even with the benefit of these assumptions, the North
Carolina plan does not survive strict scrutiny because the remedy … is not narrowly tailored to the asserted end.”);
Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 686 (2014) (“The Court assumes that the interest in guaranteeing
cost-free access to the four challenged contraceptive methods is a compelling governmental interest, but the
Government has failed to show that the contraceptive mandate is the least restrictive means of furthering that
interest.”); Capital Cities Media, Inc. v. Toole, 463 U.S. 1303, 1306 (1983) (“I assume, for purposes of argument only,
that the state has a compelling interest in keeping personal information about jurors confidential in an appropriate
case, either to assure the defendant a fair trial or to protect the privacy of jurors.”); Boos v. Barry, 485 U.S. 312, 324
(1988) (“Even if we assume that international law recognizes a dignity interest and that it should be considered
sufficiently ‘compelling’ to support a content-based restriction on speech, we conclude that § 22-1115 is not
narrowly tailored to serve that interest.”).

16 494 U.S. 872 (1990).
17 See, e.g., Bowen v. Roy, 476 U.S. 693, 702–04 (1986); Lyng v. Northwest Indian Cemetery Protective Association,

485 U.S. 439, 450–51 (1988).
18 See Smith, 494 U.S. at 879 (citing United States v. Lee, 455 U.S. 252 (1982)).
19 Medical exemptions are common to vaccine mandates, and many courts have so far found these laws to be

generally applicable under the Free Exercise Clause since they are arguably not comparable to a religious
exemption. See Does 1–6 v. Mills, 16 F.4th 20, 32 (1st Cir., 2021), cert. denied, 142 S. Ct. 1112 (2022) (mem.).

20 SeeWe the Patriots USA, Inc. v. Hochul, 17 F.4th 226, 286 (2nd Cir., 2021) (“The statistics provided by the State
further indicate that medical exemptions are likely to be more limited in number than religious exemptions, and
that high numbers of religious exemptions appear to be clustered in particular geographic areas.”).
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scattered in areas with high levels of vaccination rates, government reasons for denying the
exception appear to be less compelling.21 Either way, knowing that the law is generally
applicable tells us little about the strength of government justifications.22

The fallibility of the neutral and general applicable law standard is also clear in the
context of religious exemptions to drug laws. Like the drug law at issue in Smith, many
drug laws fit comfortably within the definition of neutral and generally applicable laws.
Yet using neutrality and general applicability is often ineffective at evidencing the
strength of the state’s interest in drug regulation. For example, Native American tribes
have frequently requested a religious exemption to use peyote in limited quantities solely
during a weekly sacramental ceremony.23 In other cases, religious claimants have argued
that their religion requires them to broadly use, possess, distribute, and sell marijuana or
other drugs without constraint.24 Comparing these two types of claims for religious
exemptions to drug use demonstrates how the underlying facts impact the strength of the
government’s argument for regulation. Government clearly has a better case in denying a
broad religious exemption for marijuana use compared to a much narrower religious
exemption for peyote use.25 However, because both religious groups are claiming an
exemption from neutral drug laws of general applicability, deciding these disputes under
Smith will miss the factual context necessary to evaluate the strength of governmental
interests.

To the detriment of religious claimants, constitutional free exercise cases26 since 1993
have essentially followed a bifurcated approach between Smith’s religious discrimination
threshold heuristics for strict scrutiny and strict scrutiny proper.27 Importantly, even
though Smith remains the default, recent Supreme Court decisions have expounded the
meaning of religious discrimination from merely evidence of religious targeting to
searching for evidence that religion has been disfavored in comparison to secular

21 See Does 1–3 v. Mills, 142 S. Ct. 17, 18–22 (2021) (Gorsuch, J., dissenting) (citing evidence of vaccination rates at
healthcare facilities above the 90 percent threshold goal for employees).

22 See also Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 420 (2006) (relating that
“Congress’ determination that DMT should be listed under Schedule I simply does not provide a categorical answer
that relieves the Government of the obligation” to provide evidence for its interest); Smith, 494U.S. at 901 (O’Connor,
J., concurring) (“There is nothing talismanic about neutral laws of general applicability or general criminal
prohibitions, for laws neutral to a religion can coerce a person to violate his religious conscience or intrude upon
his religious duties just as effectively as laws aimed at religion.”).

23 See People v. Woody, 394 P.2d 813, 818–20 (Cal., 1964) (en banc); State v. Whittingham, 504 P.2d 950, 953–55
(Ariz. Ct. App., 1973); Native American Church of New York v. United States, 468 F.Supp. 1247, 1251 (S.D.N.Y., 1979);
Whitehorn v. State, 561 P.2d 539 (Okla. Crim. App., 1977); see also 21 C.F.R. § 1307.31 (2023) (protecting the religious
use of peyote in Native American ceremonies).

24 SeeUnited States v. Meyers, 95 F.3d 1475, 1480 (10th Cir., 1996); United States v. Rush, 738 F.2d 497, 513 (1st Cir.,
1984); Whyte v. United States, 471 A.2d 1018, 1020–21 (D.C. Cir., 1984).

25 Whyte, 471 A.2d at 1021 (noting “there are fundamental reasons for distinguishing the unique treatment
afforded the use of peyote by members of the Native American Church from that of the treatment afforded the use
of marijuana by members of different religions”); Rush, 738 F.2d at 513 (distinguishing a “narrow category” of
religious exemption for Native American use of peyote from a “broad religious exemption from marijuana laws”).

26 To be sure, the statutory additions of the Religious Freedom Restoration Action (known as RFRA) and the
Religious Land Use and Institutionalized Persons Act (known as RLUIPA) pull much of the weight of protecting
religious freedom in the United States today. But see City of Flores v. Boerne, 521 U.S. 507 (1997) (declaring RFRA
unconstitutional as applied to the states).

27 See, e.g., Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1876–77 (2021) (slip opinion at 5) (citing Lukumi to
explain Smith is inapplicable where laws fail to show neutrality toward religion). Importantly, there are some
categorical carveouts, such as theministerial exception, but these are jointly decided using the Free Exercise Clause
and the Establishment Clause. See Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171, 194–
95 (2012) (discussing the categorical protection for religious employers under the ministerial exception); Our Lady
of Guadalupe School v. Morrissey-Berru, 140 S. Ct. 2049, 2060 (2020) (slip opinion at 10–11).
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interests.28 As noted above, this has become known as the most-favored-nation theory of
free exercise.29 The progression of this doctrinal development now requires heightened
scrutiny in all cases where secular exemptions are written into law but a religious
exemption is denied.30

The most-favored-nation theory has drawn significant scholarly attention as a dramatic
judicial change in free exercise doctrine.31 For some, the logic of the most-favored-nation
theory could potentially subject every law to strict scrutiny and, therefore, it will either be
an unsustainable approach or courts will fail to faithfully apply it.32 Yet, a close look at the
operation of the most-favored-nation theory reveals that the core failure lies in using
neutrality and general applicability to serve as reliable indicators for government justifi-
cations. Simply expanding the scope of cases that qualify as burdening religion through a
neutral law of general applicability is only helpful if careful consideration is given to
government’s reasons for choosing to burden religion in a certain way.

Several recent cases demonstrate how the most-favored-nation approach tries to use
general applicability to require greater government justification. The two cases most
commentators point to as exemplifying the most-favored-nation theory are Tandon
v. Newsom and Fulton v. Philadelphia. In Tandon, the court granted injunctive relief against a
California law banning in-home religious gatherings of three or more households due to
COVID-19.33 The majority opinion explained that strict scrutiny is triggered when the
government treats “any comparable secular activity more favorably than religious
exercise.”34 And the dissent echoes this sentiment: “The First Amendment requires that a
State treat religious conduct as well as the State treats comparable secular conduct.”35 The
actual disagreement between the opinions ran to the factual question of comparability
between religious and secular restrictions; the fact that the threshold question of general
applicability moved the case to strict scrutiny was unremarkable.

Similarly, Fulton also suggests that general applicability under most-favored-nation
theory is doing little work in these cases. In Fulton, the court decided whether the Free
Exercise Clause required Philadelphia to grant an exemption to Catholic Social Services to its
nondiscrimination policy in foster care contracts. A unanimous court in Fulton agreed that
Philadelphia’s contract with Catholic Social Services allowed for “a formal system of entirely
discretionary exemptions” that rendered its nondiscrimination requirement not generally
applicable.36Applying strict scrutiny, the court found that Philadelphia had failed to justify
its asserted interests. Critically, the existence of contractual exceptions was not why

28 Tandon v. Newsom, 141 S. Ct. 1294, 1296–97 (2021) (per curiam) (slip opinion at 1–2) (citing Roman Catholic
Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 66–68 (2020) (per curiam) (slip opinion at 3–4)).

29 See Douglas Laycock, The Remnants of Free Exercise, 1990 SUPREME COURT REVIEW 1 (1990); Douglas Laycock, The
Supreme Court and Religious Liberty, 40 CATHOLIC LAWYER 25 (2000).

30 See Fulton, 141 S. Ct. at 1881–82 (2021) (slip opinion at 14–15); Tandon, 593 U.S. at 141 S. Ct. at 1296–97 (per
curiam) (slip opinion at 2).

31 See, e.g., Christopher C. Lund, A Matter of Luck: The General Applicability Requirement in Free Exercise Jurisprudence,
26 HARVARD JOURNAL OF LAW & PUBLIC POLICY 627, 640 (2003); Douglas Laycock & Steven T. Collis, Generally Applicable Law
and the Free Exercise of Religion, 95 NEBRASKA LAW REVIEW 1, 22–23 (2016); Rothschild, supra note 4, at 1131; Nelson Tebbe,
The Principle and Politics of Equal Value, 121 COLUMBIA LAW REVIEW 2397, 2414 (2021); Josh Blackman, The “Essential” Free
Exercise Clause, 4 HARVARD JOURNAL OF LAW & PUBLIC POLICY 637, 683–86 (2021); Andrew Koppelman, The Increasingly
Dangerous Variants of the “Most-Favored-Nation” Theory of Religious Liberty, 108 IOWA LAW REVIEW 2237, 2242–50 (2023).

32 See, e.g., Koppelman, supra note 31, at 2286–96; Rothschild, supra note 4, at 1135. See generally, Ira C. Lupu &
Robert W. Tuttle, The Radical Uncertainty of Free Exercise Principles: A Comment on Fulton v. City of Philadelphia,
5 AMERICAN CONSTITUTION SOCIETY SUPREME COURT REVIEW 221, 252–53 (2021).

33 Tandon, 141 S. Ct. at 1297–98 (per curiam) (slip opinion at 4).
34 Id. at 1296 (per curiam) (slip opinion at 1).
35 Id. at 1298 (Kagan, J., dissenting) (slip opinion at 1).
36 Fulton, 141 S. Ct. at 1878–79 (slip opinion at 8).
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Philadelphia lost the case; rather, it was the absence of justification for denying Catholic
Social Services an exception where other exceptions were available.37

As demonstrated in these cases, the most-favored-nation interpretation is unremarkable
and leaves unresolved the core free exercise question of government justifications. The
practical effect of the most-favored-nation theory perpetuates general applicability as a
heuristic for determining whether a law is narrowly tailored to a compelling interest. Both
Tandon and Fulton support the idea that the threshold questions of neutrality and general
applicability are tools for evaluating government justifications. Consequently, moving
toward more strict scrutiny under a most-favored-nation theory still leaves the core
problem in place because determining which exemptions are comparable draws attention
to high-level theoretical comparisons and away from the facts of the case.38 As demon-
strated by the court’s analysis in Tandon and Fulton, the core disputes are factual in nature.
Indeed, this is one way to reconcile the result in Tandon (5-4) with the result in Fulton (9–0)
even though both decisions composed the same justices operating under the same strict
scrutiny standard. The key difference was the factual strength of the government’s reasons
for burdening religious exercise.39

In sum, shortcutting to government justifications through Smith’s heuristics, courts fail
to rigorously engage the facts and consequently legislatures have little incentive to produce
them. Even with themost-favored-nation theory nudgingmore claims toward review under
strict scrutiny, general applicability remains inadequate to proxy for the facts of each case.
For this reason, a tilt toward more focus on facts in free exercise cases is needed.

Quantitative Evidence for Factual Scrutiny

Existing Literature

The urge to rely on heuristics under Smith is likely tied to anxieties about courts facing strict
scrutiny in free exercise cases. As Justice Scalia explained in Smith’s majority opinion, the
idea that courts would need to apply strict scrutiny any time a law burdened religious
exercise seemed to “court anarchy.”40 Many have continued this line of thinking by over-
looking strict scrutiny entirely when discussing free exercise doctrine. Scholars often
discuss the threshold questions of neutrality and general applicability and assume that
the government loses the case if they lose on the threshold questions.41 While this
assumption is widely held, it is not well grounded in the evidence on the application of
strict scrutiny. Scrutiny of government action in free exercise does not “court anarchy.” In
fact, more factual scrutiny remedies disparate treatment of religious claimants from

37 Id. at 1882 (slip opinion at 15) (“The City offers no compelling reasonwhy it has a particular interest in denying
an exception to CSS [Catholic Social Services] while making them available to others.”).

38 For example, how are judges to determine whether gathering for religious worship is more comparable to
going to a movie theater or a retail store in terms of COVID-19 transmission? See South Bay United Pentecostal
Church v. Newsom, 141 S. Ct. 716 (2021) (mem.).

39 See JAMAL GREENE, HOW RIGHTS WENT WRONG: WHY OUR OBSESSION WITH RIGHTS IS TEARING AMERICA APART xxviii (2021)
(arguing that a more sustainable approach to rights adjudication in place of all-or-nothing is attention to how
“different facts” or “weaker justifications for the law” may influence the outcome of cases); cf. Gonzales v. Raich,
545 U.S. 1, 44–45 (2005) (O’Connor, J., dissenting) (“[W]e found telling the absence of legislative findings about the
regulated conduct’s impact on interstate commerce.”). Compare Smith, 494U.S. at 884–85 (assuming a strong interest
in an unexempted generally applicable criminal law), with Smith, 494 U.S. at 903–06 (O’Connor, J., concurring)
(reaching the same conclusion but weighing the evidence demonstrating Oregon’s interest in uniform application
of its drug laws).

40 494 U.S. at 888.
41 See, e.g., Rothschild, supra note 4, at 1112–14 (discussing how getting to strict scrutiny “virtually guarantees

victory for religious objectors”).
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marginalized groups without impeding effective governance. These conclusions are the
product of both quantitative and qualitative evidence on outcomes in state and federal cases
handling free exercise.

Testing free exercise theory through empirical methods is not new. Many scholars have
tested for the effect of Smith using a variety of descriptive studies. Two of the earliest studies
came from Amy Adamcyzk, John Wybraniec, and Roger Finke,42 who relied on the Religious
Freedom Reporter, which collected both state and federal data on religious freedom cases
between January 1981 and May 2002.43 For the first study, published in 2001, Wybraniec and
Finke examined more than four hundred state and federal free exercise cases from January
1981 to January 1997.44 Using a logistic regression model, they probed, inter alia, the
relationship between a case’s citation to Smith and the ultimate outcome.45 They concluded
that Smith was associated with a negative outcome for religious claimants even after
controlling for the introduction of RFRA.46 In their 2004 study, Adamczyk, Wybraniec, and
Finke drew upon the same dataset and concluded that Smith had an especially negative
impact on religious minorities compared to that on mainline Protestant religious claims.47

More recently, scholars have utilized online legal research services and databases such as
Westlaw and LoislawConnect to identify and code free exercise decisions.48 For example, in a
2017 study, Caleb Wolanek and Heidi Liu relied on 264 published federal cases between 1990

42 Amy Adamczyk, John Wybraniec, & Roger Finke, Religious Regulation and the Courts: Documenting the Effects of
Smith and RFRA, 46 JOURNAL OF CHURCH & STATE 237, 241 (2004); John Wybraniec & Roger Finke, Religious Regulation and
the Courts: The Judiciary’s Changing Role in Protecting Minority Religions from Majoritarian Rule, 40 JOURNAL OF THE SCIENTIFIC
STUDY OF RELIGION 427 (2001).

43 The Religious Freedom Reporter was made available by the Church-State Resource Center of the Norman Adrian
Wiggins School of Law, Campbell University.

44 Wybraniec & Finke, supra note 42, at 428, 439–40. Note that the number of cases initially identified in the
sample (1,307) was not used in entirety for the analysis of Smith.

45 Id. at 439–40.
46 Id.
47 Adamcyzk, Wybraniec & Finke, supra note 42, at 253–54.
48 Gregory C. Sisk, How Traditional and Minority Religion’s Fare in the Courts: Empirical Evidence from Religious Liberty

Cases, 76 UNIVERSITY OF COLORADO LAW REVIEW 1021 (2005); Gregory C. Sisk &Michael Heise,Muslims and Religious Liberty in
the Era of 9/11: Empirical Evidence from Federal Courts, 98 IOWA LAW REVIEW 231 (2012); Michael Heise & Gregory C. Sisk,
Free Exercise of Religion before the Bench: Empirical Evidence from Federal Courts, 88 NOTRE DAME LAW REVIEW 1371 (2013)
[hereinafter Heise & Sisk, Bench]; Caleb C. Wolanek & Heidi Liu, Applying Strict Scrutiny: An Empirical Analysis of Free
Exercise Cases, 78 MONTANA LAW REVIEW 275 (2017); Robert R. Martin, Compelling Interests and Substantial Burdens: The
Adjudication of Free Exercise Claims in U.S. State Appellate Courts, SAGE OPEN, May 29, 2019, at 1, 4–5; Michael Heise &
Gregory Sisk, Approaching Equilibrium in Free Exercise of Religion Cases? Empirical Evidence from the Federal Courts,
64 ARIZONA LAW REVIEW 989 (2022) [hereinafter Heise & Sisk, Equilibrium]. While other empirical research could be
classified as studying religious freedom empirically, many others focus on RFRA or statutory protections rather
than the Free Exercise Clause or tangential religious freedom issues. See, e.g., Luke W. Goodrich & Rachel N. Busick,
Sex, Drugs, and Eagle Feathers: An Empirical Study of Federal Religious Freedom Cases, 48 SETON HALL LAW REVIEW 353 (2018);
Gregory C. Sisk, Michael Heise, & Andrew P.Morriss, Searching for the Soul of Judicial Decisionmaking: An Empirical Study
of Religious Freedom Decisions, 65 OHIO STATE LAW JOURNAL 491 (2004); Sepehr Shahshahani & Lawrence J. Liu, Religion and
Judging on the Federal Courts of Appeals, 14 JOURNAL OF EMPIRICAL LEGAL STUDIES 716 (2017) (focusing on how judges’ religious
affiliation impacts religious liberty case outcomes); Xiao Wang, Religion as Disobedience, 76 VANDERBILT LAW REVIEW
999 (2023) (focusing on 350 federal appellate cases dealing with religious exercise claims and sincerity); Stephanie
H. Barclay & Mark L. Rienzi, Constitutional Anomalies or As-Applied Challenges? A Defense of Religious Exemptions,
59 BOSTON COLLEGE LAW REVIEW (2018) (comparing religious exemption requests to free speech claims); Meredith
Abrams, Empirical Analysis of Religious Freedom Restoration Act Cases in the Federal District Courts Since Hobby Lobby,
4 COLUMBIA HUMAN RIGHTS LAW REVIEW ONLINE 55 (2019) (evaluating influence of claimants’ religious affiliation on case
outcomes following Hobby Lobby); Lee Epstein & Eric Posner, The Roberts Court and the Transformation of Constitutional
Protections for Religion: A Statistical Portrait, 2021 SUPREME COURT REVIEW 1 (2021) (analyzing how the Roberts Court has
treated free exercise claims compared to previous courts, with a special focus on ideology and religious affiliation).
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and 2015 from Westlaw.49 They focused on the success of free exercise claims when
heightened scrutiny is applied, finding that religious minorities were much more likely to
bring a free exercise claim and claims generally succeeded if they could demonstrate a
substantial burden on religious exercise.50 In 2019, Robert Martin analyzed 453 published
state appellate court opinions on free exercise from legal research database LoislawCon-
nect.51 Martin’s study uses amultivariate regression analysis to demonstrate the increase in
favorable case outcomes for religious claimants when the deciding court applies heightened
scrutiny to government action.52

The longest empirical study of religious liberty decisions covers three decades of lower
federal court opinions. In a series of papers, Gregory Sisk and Michael Heise relied on
Westlaw’s digested opinions to conduct three empirical studies covering 1986–1995, 1996–
2005, and 2006–2015.53 The thrust of this research is to identify which variables—judicial
ideology, religion of judge, religion of claimant, type of case—provide the most explanatory
power of outcomes in religious liberty cases. Their research produces three key conclusions
across all three decades. First, in earlier decades certain religious claimants weremore likely
to succeed on their claims in court,54 but this disparity has been reduced in more recent
years.55 Second, success of religious liberty claims in federal courts has stayed relatively
stable over thirty years—“consistently falling within a two percentage point band.”56

Finally, Sisk and Heise suggest that each period of study demonstrates a robust connection
between the type of free exercise case and the ultimate outcome.57 In other words, the case
context does make a difference in these decisions.

Taken together, empirical studies on the free exercise doctrine have coalesced around
some overarching themes. First, the religious affiliation of the claimant has traditionally
impacted the odds of a favorable outcome58—supporting what other legal scholars have
contended in theory59—though this trend may be changing.60 Additionally, the introduc-
tion of government deference in free exercise cases following Smith exacerbates these
odds, generally favoring religious majority claims over those from marginalized faiths.61

Similar empirical findings are also present in the context of federal courts applying
RFRA.62

I build on previous empirical work studying free exercise jurisprudence in three ways.
First, I expands the time horizon of cases studied, allowing for a broader evaluation of

49 Wolanek & Liu, supra note 48, at 290–91.
50 Id. at 302, 311.
51 Martin, supra note 48, at 4–5.
52 Id. at 9.
53 Sisk, Heise, & Morriss, supra note 48 (covering 1986–1995); Sisk, supra note 48 (covering 1986–2005); Sisk &

Heise, supra note 48 (covering 1996–2005); Heise & Sisk, Bench, supra note 48 (covering 1996–2005); Heise & Sisk,
Equilibrium, supra note 48 (covering 2006–2015).

54 In the first decade (1986–1995), these authors identified Catholics and Baptists at a distinct disadvantage. See
Sisk, supra note 48. In the next decade (1996–2005), Muslims were the group facing an uphill battle in bringing a free
exercise claim. Sisk & Heise, supra note 48.

55 Heise & Sisk, Equilibrium, supra note 48.
56 Id. at 996–97.
57 Id. at 1030–31.
58 SeeMartin, supra note 48, at 6; Wybraniec & Finke, supra note 42; Sisk &Heise, supra note 48; Sisk, supra note 48.
59 See, e.g., Lund, supra note 4, at 870–75.
60 Heise & Sisk, Equilibrium, supra note 48.
61 See Adamcyzk, Wybraniec & Finke, supra note 42, at 253–55.
62 See, e.g., Goodrich & Busick, supra note 48, at 400–01 (finding the federal RFRA has generally benefited religious

minorities in counteracting Smith); Abrams, supra note 48 (finding the federal RFRA primarily helps prisoners and
Christians objecting to the contraceptive mandate); see also Barclay & Rienzi, supra note 48, at 1639–44 (evaluating
the impact of RFRA by comparing First Amendment cases on religion to speech).
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change in free exercise doctrine. Most case studies that have empirically analyzed free
exercise doctrine in case law are limited to a timeframe of twenty years or less. By
contrast, I look at fifty years (1972–2022) of case law. Previous studies have only imple-
mented empirical analysis surrounding the time of the largest changes in free exercise
doctrine such as 1990, when Smithwas decided.63 While these changes are among the most
significant, studies with limited time frames may fail to fully capture potential drifts away
from the doctrine in practice. Moreover, even when studies do cover longer time horizons
such as a recent review of Supreme Court decisions on religion cases since 1953,64 these
tend to focus on a subset of the judiciary and are thus less likely to be representative of all
cases.65

Second, I evaluate the usage of constitutional scrutiny in free exercise decisions. Since the
doctrinal shift in Smith, the empirical work on free exercise has generally looked to find
relationships between claimant or case characteristics and case outcomes.66 Even within the
two studies that buck this trend and focus on the impact of doctrinal tests, this analysis
provides a unique angle. Wolanek and Liu focus exclusively on strict scrutiny67 while Martin
compares rational basis review to “balancing tests”—categorizing more than half of the
tests used by courts as “other.”68 In contrast, I order the doctrinal test into two categories:
government deference or government scrutiny. By doing so, I engage a core question of
Smith and modern free exercise debates: Is heightened scrutiny of government interests a
viable path for protecting free exercise?69

Finally, I contribute to existing empirical literature on free exercise by focusing on state
court decisions. Besides Martin, all other relevant empirical studies have focused on federal
court decisions in their analyses.70 But state courts alsomerit attention. State courts provide
a heterogenous sample of free exercise cases involving deference and scrutiny of govern-
ment interests.71 As in many areas of law, state courts are serving as laboratories for
protecting religious exercise.72 Additionally, many of the most significant cases influencing
free exercise doctrine originated in state courts including Smith,73 Wisconsin v. Yoder,74

Masterpiece Cakeshop v. Colorado Civil Rights Commission,75 and Espinoza v. Montana Department

63 See Adamcyzk, Wybraniec, & Finke, supra note 42; Wybraniec & Finke, supra note 42.
64 See Epstein & Posner, supra note 48.
65 See generally George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 JOURNAL OF LEGAL STUDIES

1 (1984).
66 SeeAdamcyzk,Wybraniec & Finke, supra note 42;Wybraniec & Finke, supra note 42; Sisk, Heise &Morriss, supra

note 48; Sisk, supra note 48; Sisk & Heise, supra note 48; Heise & Sisk, Bench, supra note 48; Heise & Sisk, Equilibrium,
supra note 48.

67 Wolanek & Liu, supra note 48, at 281–90.
68 Martin classifies 228 state appellate court decisions as using some test besides balancing or rational basis

compared to 225 decisions that use either balancing or rational basis. Martin, supra note 48, at 5–6.
69 See Fulton, 141 S. Ct. at 1882 (slip opinion at 1) (Barrett, J., concurring); supra note 6; JOHNWITTE, Jr., RELIGION AND THE

AMERICAN CONSTITUTIONAL EXPERIMENT 118 (2d ed. 2005) (“At the heart of any First Amendment free exercise case is a
conflict between the exercise of governmental power and the exercise of a private party’s religion.”).

70 See Martin, supra note 48, at 2–3 (focusing on state appellate court decisions).
71 SeeMartin, supra note 48, at 3. For example, because the federal RFRA does not apply to the states, free exercise

displays greater doctrinal variation in state courts where thirty-eight states require heightened scrutiny of
government interests and twelve states defer to such interests. See Federal and State RFRA Map, BECKET FUND FOR

RELIGIOUS LIBERTY https://www.becketlaw.org/research-central/rfra-info-central/map/ (last visited May 14, 2024).
72 Cf. New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (arguing for the benefit of

treating state governments as laboratories of democracy in a federalist system).
73 494 U.S. 872 (1990).
74 406 U.S. 205 (1972).
75 584 U.S. 617 (2018).
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of Revenue.76 In sum, state courts are vital to a thorough understanding of free exercise
doctrine.

Empirical Design and Analysis

To make best use of the important work that has already been done, I compiled a unique
dataset of free exercise cases spanning fifty years of data. Beginning with the Supreme Court
decision in Yoder and continuing through the end of 2022, this unique dataset provides every
state court decisionwhere a free exercise issuewas adjudicated.77 In compiling this dataset, I
excluded unreported opinions due to variance in availability across jurisdiction and their
lack of precedential value.78 Each case was hand-coded for three different values. First, the
religion of the claimant involved in the dispute. Of the 819 total free exercise cases, 182 did
not specify a religion at all. In the remaining 637 cases, 194 were a general Christian
category, 93 were Protestant, and 61 were Catholic. The other 289 cases varied across many
religious groups that, for the purpose of this analysis, will be defined asminority religions.79

The second data point collected from the case was the type of test used to adjudicate.
Coders were instructed to distinguish between cases that used some form of scrutiny that
required government justification (such as Yoder’s scrutiny test) versus those that deferred
to government and inquired into the interests of the claimant (such as Smith’s neutral and
general applicability standard). When more than one test was used, the highest form of
scrutiny was coded following the approach other scholars have taken.80 Of the 819 cases in
the final dataset, 44 percent used some form of heightened scrutiny on the government.

The third category recorded whether the religious claimant was successful on any point
of the free exercise claim. A summary of the collected data is provided in table 1.

Because this dataset spans fifty years from 1972 to 2022, it allows for eighteen years of
case data prior to Smith and thirty-two years of data after. Figure 1 presents descriptive
statistics on comparing number of successful claims between majority and minority reli-
gious groups before and after Smith. While both groups see a decline in successful claims
following Smith, the decline is disproportionately larger for minority religions (46 percent
decrease) than majority religions (31 percent decrease) and is statistically significant.81

76 591 U.S. 464 (2020); see also Brief Amici Curiae of the Islam and Religious Freedom Action Team and the
American Hindu Coalition in Support of Petitioners at 10, Williams v. Washington, No. 23-191, (U.S. April 18, 2024)
(collecting cases).

77 Court decisions were found usingWestlaw. Searches were intended to exclude cases that raised Establishment
Clause issues so the primary search was (religious freedom, free exercise) % establishment clause. Several iterations
included freedom of religion, religious exercise, and religious liberty to capture breadth of potential usage. Excluding any
decisions not yet released for publication brought the total down to 3,311 cases. However, this still left many cases
that were purely ecclesiastical in nature or that may involve the ministerial exception or church autonomy. When
such interreligious disputes arose, these were excluded so that the final dataset of cases was focused exclusively on
free exercise claims made against some intrusive state action and a decision was made on the merits of the case.
Finally, any opinions that were overruled or questioned by subsequent decisions remained in the dataset to avoid
biasing the results by only presenting the reasoning of the final court to decide the case. (A full description of the
method and the state free exercise dataset are provided in an online appendix to this article, available through this
article’s http://doi.org/10.1017/jlr.2024.20 in the citation information at the end of the article.)

78 For more on reasons that excluding unreported opinions need not bias these results, seeMartin, supra note 48, at
4–5; see also Sisk, Heise &Morriss, supra note 48, at 534–39 (justifying their decision to rely on only published decisions).

79 While some of these minority claimants may constitute a majority in the state where they bring their claim,
using Catholic, Protestant, and general Christian categories as the majority approximates the religious demo-
graphics of the United States on average. See Martin, supra note 48.

80 See id. This was a relatively small number across all cases analyzed.
81 Statistical significance was evaluated using a two-sample t-test by comparing win rates before and after Smith

in each category. P-value forminority religions was 0.0004 or only a 0.4 percent chance that the observed difference
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Notably, religious minorities generally see better case outcomes than do religious
majorities. This is at least in part because their claims are seemingly more likely to obtain
strict scrutiny review as suggested by figure 2. Similar to win rates, the incidence of
heightened scrutiny decline is greater among minority religions after Smith (42 percent
decline) than it is for majority faiths (40 percent decline). The decline in both groups is
statistically significant.82

Finally, in figure 3, results for cases between different levels of scrutiny are provided.
While arguing under a deferential standard certainly makes success unlikely for a religious
claimant (8 percent win rate), it is also true that arguing under heightened scrutiny is not a
sure victory (36 percent win rate). As other scholars have demonstrated more generally,
requiring government to justify alleged intrusion on constitutional rights will not result in
endless exemptions and render laws unworkable.83

These descriptive results suggest that following Smith’s turn to greater government
deference in free exercise cases, religious claimants generally won fewer challenges in state

Table 1. Summary Statistics

Total Cases

Case outcome for religious

claimant Religion of claimant Scrutiny

Win Loss Majority Minority Unspecified Heightened Deference

819 168 651 348 289 182 362 457
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Win (for religious claimant) Loss (for religious claimant)

Figure 1. Successful Claims Before and After Smith.

in win rates for minority religions was due to random chance. Decline for majority religions was borderline (p-
value=0.0908) statistically significant.

82 P-value for both groups was less than 0.00. Notably, while the decline after Smith in minority rates is larger,
this difference is not statistically significant.

83 See Adam Winkler, Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict Scrutiny in the Federal Courts,
59 VANDERBILT LAW REVIEW 793 (2006); James E. Ryan, Note, Smith and the Religious Freedom Restoration Act: An Iconoclastic
Assessment, 78 VIRGINIA LAW REVIEW 1407, 1458–62 (1992) (providing evidence consistent with this conclusion, but
making different inferences from that evidence).
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court with minority believers facing steeper declines than claimants of majority faiths. While
these results are consistentwith the literature, they expand the scope to a broader time frame
and suggest that effects onminorities are persistent.Moreover, these results also demonstrate
how constitutional scrutiny proves to be a workable standard in free exercise jurisprudence.
As Heise and Sisk suggest in their most recent empirical study on free exercise, recent
Supreme Court decisions placing greater scrutiny on government acts burdening religion
“may be bringing greater quality in the process” for religious claimants.84 Although religious
claimants generally fare much better under judicial scrutiny of government justifications, it is

36
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Figure 3. Claimant Win Rate Based on Level of Scrutiny.
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Figure 2. Government Scrutiny Before and After Smith.

84 Heise & Sisk, Equilibrium, supra note 48, at 1043.
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also true that government has successfully produced compelling evidentiary justifications
against about two-thirds of free exercise claims in state court.

Importantly, as with all empirical work, the benefit of providing precise results is that it
also allows for precise critiques. For example, the way of defining and then coding for the use
of heightened scrutiny versus government deference is somewhat indistinct. Although textual
hooks were used for defining one over the other (such as rational basis, compelling interest) the
endeavor to neatly categorize remained imperfect. The same is true for defining religious
minorities and majorities. Moreover, a threshold decision was made to exclude cases that did
not raise a free exercise issue. Inmaking this judgement call, some cases on themargins could
have gone either way. Although a sample size of nearly eight hundred cases allows for a
margin of error, and external coders were used to check the original coder, bias in the results
ultimately remains a possibility.85 Additionally, there remain both observable and unobser-
vable underlying differences between cases decided before and after Smith.86 Therefore, the
full effect of case outcome differences may be attributable to other factors besides (or in
addition to) the doctrinal change in 1990. Even so, the results remain consistent with the
hypothesis that the doctrinal test is contributing to the observed change in outcomes.

Finally, there are also questions about the external validity of this study when the sample
focused on state rather than federal cases. This is somewhat addressed by the fact that many
if not most state courts explicitly relied upon the Supreme Court’s free exercise approach
both before and after Smith.87 Moreover, it is helpful to look at the state and lower court
context where so often constitutional law discourse suffers from selection bias in a handful
of Supreme Court cases.88 However, to the extent analogies between state and federal courts
remain unconvincing, qualitative analysis of four federal cases provides evidence for factual
scrutiny.

Qualitative Evidence for Factual Scrutiny

The holding of Smith justifies incidental violations of religious freedom when oppressed
religious practices are overlooked in lawmaking so long as the laws are both “neutral” and

85 Inter-coder reliability was determined using a sub-sample (499 cases) of the original coding that I did and that
was given to other coders to verify. This coding was done by students at the Howard W. Hunter Law Library at the
J. Reuben Clark Law School. I gave the students instructions as outlined above (and in detail in the methodological
appendix) and then encouraged to code based on those instructions. To eliminate the potential of bias on my part,
the coders were initially given federal cases to code using the same instructions before being given the state list so
they could become familiar with the data and coding methodology. This helped to limit the number of questions
that were raised on the state dataset results presented here. This check for robustness revealed agreement across
397 cases (about 80 percent). This is comparable to others who have checked for inter-coder reliability. See, e.g.,
Martin, supra note 48, at 4 (finding 83 percent agreement between coders).

86 One obvious observable difference is the religious composition of the United States has shifted over the last fifty
years. See, e.g., How U.S. Religious Composition Has Changed in Recent Decades, PEW RESEARCH CENTER (Sep. 13, 2022), https://
www.pewresearch.org/religion/2022/09/13/how-u-s-religious-composition-has-changed-in-recent-decades/.

87 See, e.g., In re Palmer, 386 A.2d 1112, 1116 (1978) (“[T]he rule of Sherbert is that restrictions on religious
practices are permissible only where the practices threaten public safety, peace, or order… the state would bear the
heavy burden of how such actions threaten any compelling interest that the state may have”); Buhl v. Hannigan,
16 Cal. App. 4th 1612, 1624–25 (1993) (citing Smith and explaining that “an otherwise valid and neutral law is not
rendered unconstitutional just because it incidentally impacts a person’s religious practices.”). This is further
supported by previous work on related questions that focused on federal jurisdictions within a short time frame of
study. See Ryan, supra note 83, at 1412, 1459–62.

88 See Priest & Klein, supra note 65; Ryan, supra note 83, at 1408 (discussing how discussions of law and religion
often overlook many cases “save those that are decided in the United States Supreme Court”); see also Brief Amici
Curiae of the Islam and Religious Freedom Action Team and the American Hindu Coalition in Support of Petitioners,
supra note 76, at 10–11 (“Protection for religious exercise is not the sole province of the federal judiciary.”).
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“generally applicable.”89 As suggested empirically above, stepping toward Smith and away
from requiring constitutional scrutiny has proved both inequitable and unnecessary. This
qualitative section highlights modern examples of how Smith’s diversion from government
justification impacts marginalized religious groups. The four case studies demonstrate how
more factual scrutiny in these cases offered a plausible and even preferable alternative. I
draw upon pairs of cases involving Native American, Muslim, Buddhist, Sikh, and Hmong
beliefs—religious groups that are generally considered minority religions in the United
States. These cases—the experience of groups on the religious margins of the United States
—model how factual scrutiny can ease the inequities displayed in the results above.
Moreover, these cases also demonstrate how factual scrutiny returns focus to government
justifications in the doctrine.

Perhaps the most widespread marginalized religious community in the United States is
that of Native Americans. Since the creation of the First Amendment, Native American
religious traditions have struggled to find purchase among themajority of the U.S. populace.
To those versed in the rites and practices of the Judeo-Christian heritage that undergirds
U.S. civil religion, Native American religion can seem fluid and difficult to classify. Native
American religion and culture may appear indistinguishable at times. This can lead some
outside the belief system to question the sincerity or depth of these religious practices,
allowing them to be written off as cultural or even cultish actions that fail to fall within the
generally accepted definition of religion. Even at best, when these Native American beliefs
are nominally categorized as religion, it is unlikely that legislatures will make efforts to
accommodate those beliefs in the law.90 This makes Smith’s neutrality requirement espe-
cially challenging since a Native American claimant bears the burden to show state action
both recognizes and discriminates against Native American beliefs.

Two cases involving high school graduation ceremonies illustrate how Smith has made
protecting Native American religious freedom especially difficult. During the nineteenth
century, many Native American children were removed to boarding schools in the United
States. The schools were designed to assimilate Native children into Western society, and
their practices included forcing the children “to disavow their religious beliefs.”91 With this
history in mind, in modern times, graduation from high school or college has taken on new
significance for Native Americans as an opportunity to honor their ancestors and honor
their religious beliefs. Native students will frequently include a blessed eagle feather—a
sacred object in many Native traditions—in their graduation caps to mark the religious
significance of this ceremony.92

Unfortunately, school policies often prohibit students fromwearing decorations on their
graduation caps, including eagle feathers. In Griffith v. Caney Valley Public Schools, Hayden
Griffiths—a member of the Delaware Tribe—was denied the opportunity to wear an eagle
feather blessed for her high school graduation to celebrate “her passage into adulthood.”93

By failing to wear the feather because of the school’s no-cap-decoration policy, Griffiths
“disrespected the feather, the tribal elder who gifted it to her, and God.”94 Under review in

89 494 U.S. 872, 880–81.
90 But see Oregon Peyote Law Leaves 1983 Defendant Unvindicated, NEW YORK. TIMES (Jul. 9, 1991) https://www.nyti

mes.com/1991/07/09/us/oregon-peyote-law-leaves-1983-defendant-unvindicated.html (“Mr. Black’s legal battle
has resulted in expanded religious rights for American Indians in the state. A new Oregon law, signed June 24 by
Gov. Barbara Roberts, permits the sacramental use of peyote.”).

91 Waln v. Dysart School District, 54 F.4th 1152, 1156 (9th Cir., 2022) (quoting Zoey Serebriany, The Right to Regalia:
Let Those Feathers Fly at Graduation, LAKOTA PEOPLE’S LAW PROJECT (Jun. 3, 2019) https://www.lakotalaw.org/news/2019-
06-03/right-to-regalia).

92 See id.
93 157 F.Supp.3d 1159, 1162 (N.D. Okla., 2016).
94 Id.
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federal district court in Oklahoma, the court relied on Smith to hold no free exercise violation
had occurred. Because the no-cap-decoration policy applies to all types of decorations for
reasons unrelated to religion, the court found the policy to be both neutral and generally
applicable.95 Consequently, the school was not required to justify its decision that prevented
Griffiths from honoring her religious tradition.

How would this conflict have turned out differently under more factual scrutiny of the
school district? A case in the Ninth Circuit involved a similar dispute between the Dysart
School District in Arizona and Larissa Waln, a member of the Sisseton Wahpeton Oyate
tribe.96 When Waln requested to wear an eagle feather on her graduation cap, the school
district explained that its no-decoration policy permitted no exceptions. However, while
Waln was excluded from her high school graduation for wearing the eagle feather, another
student in the district was allowed to participate with a cancer awareness sticker on their
cap in a different graduation ceremony. In the Ninth Circuit, this asymmetry took on
constitutional significance. Because Waln carried her burden to demonstrate an instance
of exception, the policy was not generally applicable, and the burden shifted to the district.
In response, the district offered a compelling interest in complying with the Establishment
Clause that justified their policy in denying Waln an exception.97 The Ninth Circuit was
unconvinced. Ruling in favor of Waln, the court held that accommodating Waln’s religious
beliefs would not threaten and perhaps even advance the objective of the Establishment
Clause to “learn[] how to tolerate diverse expressive activities.”98

Side by side, these two cases highlight how factual scrutiny improves law and policy for
government while strengthening religious freedom protections. In Griffiths, the lack of
evidentiary burden on the government meant that the school district did not need to really
address Griffith’s religious freedom concerns. In fact, the structure of Smith encouraged the
school district to ignore the claims of the Delaware Indian tribe. By considering religious
accommodation, a court may consider this practice part of “a mechanism for individualized
exemptions.”99 Similarly, the more that school administrators interacted with students or
parents about the school policy, the more likely evidence could come forth demonstrating
religious hostility.100 Thus, when the school district opens itself up to considering accom-
modation of religious beliefs in its policies, Smith opens them up to new opportunities for
liability. To its credit, Caney Valley did try to provide other options; yet none of those
options addressed Griffith’s religious concerns probably because there was no strong
incentive to do so.101

By contrast, the same year that Griffiths was litigating her case against Caney Valley,
school officials in North Dakota had enacted a ban on “personal additions” to graduation
attire.102 However, after “very informative” conversations with Native American parents,
the school reversed course and allowed eagle feathers on graduation caps.103 Likewise, in
Waln’s case, additional scrutiny prompted the school to consider the reasoning more
carefully behind its policy. Indeed, by requiring justification, the Ninth Circuit’s decision

95 Id. at 1164–66.
96 Waln, 54 F.4th at 1152.
97 Id. at 1163–64.
98 Id. at 1164 (quoting Kennedy v. Bremerton School District, 142 S. Ct. 2407, 2431 (2022) (internal quotations

marks and citation omitted)).
99 Smith, 494 U.S. 884 (quoting Bowen v. Roy, 476 U.S. 693, 708 (1986)).
100 Cf. Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 138 S. Ct. 1719, 1729–32 (2018) (slip

opinion at 12–18) (discussing evidence of government hostility toward religion).
101 See 157 F.Supp.3d at 1162.
102 Lisa Gutierrez, Native American Students Can Wear Feathers to Oklahoma Graduation after Rule Reversed, KANSAS CITY

STAR (Oct. 15, 2018), https://www.kansascity.com/news/nation-world/article220606275.html.
103 Id.
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actually helped the school district better achieve its asserted interest in harmonizing its
policy with the pluralistic spirit of the Establishment Clause.104 Yet without the court’s close
review of the school’s policy, the resulting policy would have likely been less helpful to the
school and the students.

Similar to these graduation cases, the impact of factual scrutiny is also clear in two
cases about grooming policies in prison. In the first case, Muslims, Rastafarians, and Native
Americans challenged a South Carolina prison grooming policy requiring all prisoners “to
keep their hair short and faces shorn.”105 ForMuslims, keeping a beard is tied to a hadith or
saying of the prophet Mohammad that many see as a religious obligation.106 Similarly,
Rastafarians and Native Americans each abstain from cutting their hair according to
religious beliefs. In its decision, the Fourth Circuit found no violation of the prisoner’s free
exercise rights. The court found the prison’s grooming policy fulfilled Smith’s neutrality
and general applicability requirements since the policy was not “enacted to burden
anyone’s free exercise rights.”107 Instead, the court found that the policy “was imple-
mented to help eliminate contraband, reduce gang activity, identify inmates, andmaintain
order in South Carolina’s prisons.”108 However, whether the policy advanced these
interests went unaddressed.

Contrary to the Fourth Circuit, the Eleventh Circuit took a more critical approach to
prison grooming policies in Georgia. The case was brought by Muslim inmate Lester Smith
after Georgia prison officials denied him the right to grow an untrimmed beard in accor-
dance with his Muslim beliefs.109 According to Georgia prison policy, beards may be grown
up to only half an inch.110 Noting the substantial burden this policy placed on Smith’s beliefs,
the Eleventh Circuit proceeded to strict scrutiny of Georgia’s policy under the Religious Land
Use and Institutionalized Persons Act.111 The court’s evaluation demonstrated that the
application of the grooming policywas the least restrictivemeans to accomplish the prison’s
interests in safety and security. Based on witness testimony and facility officer evidence,
untrimmed beards allowed inmates to hide contraband and evade detection by shaving
when trying to escape.112 Moreover, Smith in particular demonstrated an extensive record
of disciplinary prison action thatmade himmore likely to pose a security threat.113 For these
reasons, the court upheld the prison policy based on the facts underlying the policy’s
rationale.

Importantly, both prison beard cases ultimately reached the same outcome of denying
relief to the religious claimants. However, the Eleventh Circuit case was much more useful
because it required the prison officials to proffer evidence and carefully consider its own
policy implications for religious freedom. The reason that Georgia was ready to bring
evidence in Smith’s case was due to a prior decision from the U.S. Supreme Court that
required factual scrutiny of an Arkansas prison beard policy.114 Following that decision,
Georgia adjusted its grooming policy from prohibiting all beards to allowing half-inch

104 Waln, 54 F.4th at 1163–64.
105 Hines v. South Carolina Department of Corrections, 148 F.3d 353, 356 (4th Cir., 1998).
106 See Mark Oppenheimer, Behold the Mighty Beard, A Badge of Piety and Religious Belonging, NEW YORK TIMES (Aug.

6, 2011), https://www.nytimes.com/2011/08/06/us/06beliefs.html.
107 Hines, 148 F.3d at 358.
108 Id.
109 Smith v. Owens, 13 F.4th 1319 (11th Cir., 2021).
110 Id. at 1322.
111 Id. at 1325.
112 Id. at 1329–34.
113 Id. at 1329.
114 Holt v. Hobbs, 574 U.S. 352 (2015) (holding Arkansas’ half-inch prison beard policy unconstitutional).
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beards.115 This adjustment better fit Georgia’s interests in safety and security by only
imposing necessary restrictions on religious freedom. In the South Carolina case, the state
lacked incentive to carefully consider the religious freedom implications of its beard policies
in prison. Instead, the rule under Smith encouraged avoiding religious discrimination
without any concern for how effectively the resulting rule would achieve prison security
interests or inmate religious freedom.

Examples from other faith groups further illuminate this point in the context of zoning
decisions. After finding the traffic flow and other property specifications of a Buddhist
temple failed to meet town code, the Supreme Court of Connecticut dismissed an appeal
from the Cambodian Buddhist Society to build their house of worship.116 In doing so, the
court’s opinionwas based largely on facts and information about a different Buddhist temple
in Massachusetts.117 In part, the Massachusetts town decision drew inferences about the
noise level and traffic congestion based on the number of participants in Buddhist festi-
vals.118 While Cambodian Buddhist festivals can raise volume and visitors at temples, these
events are similar to what many Americans do to celebrate the New Year.119 Further, the
vast majority of festivals performed involve chanting, prayers, and rituals that do not reach
outside the walls of the temple.120 In justifying its conclusion, the Connecticut Supreme
Court explained the town’s rejection of the Buddhist temple was “motivated not by religious
bigotry but by neutral considerations.”121 Religious interests were more easily set aside
when a government body could show it was acting in a neutral or generally applicable
manner toward practices it found largely unfamiliar.122 Any careful inquiry into the state’s
interests in constructing certain inferences about noise level and traffic was absent from
the case.

In contrast to the decision in the Cambodian Buddhist case, Sikhs in Yuba City, California,
successfully argued a violation of their religious freedom under strict scrutiny. The case
involved Sikhs who desired to build a temple on land zoned as “agricultural.”123 The city
denied their application due to a concern of “leapfrog development” even though other
churches had been approved on similar parcels.124 Furthermore, because noise and traffic
concerns would likely prevent Sikhs from building their temple on land inmore urban areas,
the denial appeared to be unredeemable.125 Consequently, the Ninth Circuit held that
placing Sikhs in such a jam as to preclude any possibility of constructing a house of worship
required a compelling justification from the city. For its part, the city failed to submit a
compelling interest sufficient to counterbalance the Sikhs’ claims and thus infringed on the
Sikhs’ religious exercise.126 Importantly, factual scrutiny here provided an important shift

115 Owens, 13 F.4th at 1322.
116 Cambodian Buddhist Society of CT., Inc. v. Planning and Zoning Commission of Town of Newtown, 285 Conn.

381 (2008).
117 Id. at 439–40.
118 Id. at 440.
119 CAROL A. MORTLAND, CAMBODIAN BUDDHISM IN THE UNITED STATES 34–35 (2017).
120 For example, the “holiest day of their religious calendar” celebrates the birth, death, and enlightenment of

the Buddha through “walking in a procession around the temple” followed with “prayers, recitations on Buddha’s
life, and a meal.” Id. at 35–36.

121 Id. at 421.
122 A similar case was raised years earlier in Bedford, New York, where the zoning board was similarly concerned

about traffic flow and noise. Nevertheless, that case was decided in favor of the Buddhist community. Pine Hill
Zendo, Inc. v. Town of Bedford, N.Y. Zoning Board of Appeals, No. 17833-01 (N.Y. Sup. Ct., Apr. 8, 2002) (reaching
settlement that allowed for religious land use).

123 Guru Nanak Sikh Society of Yuba City v. County of Sutter, 456 F.3d 978, 990 (9th Cir. 2006).
124 Id.
125 Id. at 991.
126 Id. at 991–92.
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away from the Sikh’s needing to show discrimination on the part of the state. Instead of
asking the religious claimant to explain the purpose behind the zoning board’s actions like in
the Cambodian Buddhist case, the court reasonably turned its attention to the government
decisionmaker to ask for its rationale.

A final pair of examples motivated by Hmong beliefs about autopsies contrasts the
deficiency of neutrality and general applicability of laws and the virtues of factual scrutiny.
Hmong religious beliefs include views on the sacred nature of the body which prohibits
removing organs or performing autopsies after death.127 Neng Yang, the son of Hmong
immigrants from Laos, tragically died in Rhode Island days after suffering a seizure. Because
the specific nature of his death was unclear, the medical examiner’s office for Rhode Island
was called upon to perform an autopsy according to state law. The autopsy was then
performed without notifying the parents and in direct violation of their religious beliefs.
The district court ultimately concluded that even though the state law “did profoundly
impair the Yang’s religious freedom,” the fact that it was both “facially neutral” and
“generally applicable” prevented the law’s harm to religious freedom from rising “to a
constitutional level.”128As in the cases already mentioned, this interpretation places less
weight on religious interests under the Constitutionwhen the laws that burden free exercise
are neutral and generally applicable.

Contrary to the decision in Yang’s case, a factual scrutiny approach was used to decide
whether an autopsy performed on an executed inmate was violative of his religious freedom
rights.129 Under Tennessee state law, “no governmental agency could burden the exercise of
religion without requisite justification.”130 In its ruling, the Tennessee Court of Appeals found
the state had demonstrated a compelling interest in performing an autopsy following an
execution. As the state had explained, the autopsywas needed to ensure that the execution did
not violate the Eighth Amendments charge against cruel and unusual punishment.131 How-
ever, the court of appeals also concluded that the state failed to demonstrate that the least
restrictivemeanswas used to achieve that interest.132 Because the circumstances underwhich
the execution occurred were innocuous and the facts showed the execution was “without
incident”, the court concluded the state could have employed other means besides autopsy to
determine the execution did not violate the Eighth Amendment.133 This case demonstrates
that when the state is required to articulate its reasons behind law and policy, there is a better
fit between the means and ends of government action in addition to greater protection of
religious exercise. Moreover, although Mr. Johnson’s beliefs would not be vindicated in his
own case or that of his surviving spouse, the state would be cognizant of its responsibility to
the religious freedom of the deceased going forward.134

127 See Lor Maichou, et al., Western or Traditional Healers? Understanding Decision Making in the Hmong Population,
39 WESTERN JOURNAL OF NURSING RESEARCH 400, 402–03 (“Hmong people who still practice traditional religion fear
autopsies because they believe that the disfigurement of the body may prevent the reincarnation of the soul.”); see
also Hmong Refugees and the US Health System, CULTURAL SURVIVAL QUARTERLY MAGAZINE (Mar. 1988), https://www.cultur
alsurvival.org/publications/cultural-survival-quarterly/hmong-refugees-and-us-health-system.

128 Yang v. Sturner, 728 F. Supp. 845, 853–57 (D.R.I.), withdrawn, 750 F. Supp. 558 (D.R.I. 1990). See also Douglas
Laycock, New Directions in Religious Liberty: The Religious freedom Restoration Act, 1993 BYU LAW REVIEW 221, 226 (1993).

129 Johnson v. Levy, No.M2009-02596-COA-R3-CV, 2010WL 119288 (Tenn.Ct.App. 2010). The case is unclear about
the religion itself, but the beliefs nonetheless parallel the Hmong beliefs discussed earlier. See also Weberman
v. Zugibe, 394 N.Y.S.2d 371 (N.Y. Sup. Ct., 1977) (providing an example of Orthodox Jews with a religious objection to
autopsies); Atkins v. Medical Examiner, 100 Misc. 2d 296 (N.Y. Sup. Ct., 1979).

130 Levy, 2010 WL 119288 at *10.
131 Id. at *6.
132 Id. at *9.
133 Id. at *9–*10.
134 See also, e.g., James v. Kootenai County, 631 F.Supp.3d 919 (D. Idaho, 2022).
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In explaining these contemporary examples, it is nothing new to introduce criticism of
the Supreme Court’s neutral and generally applicable test under Smith. While many
scholars have presented differing legal reasons that this case is so problematic,135 these
examples present the lack of factual scrutiny as a deficiency of Smith. Without adequate
attention to facts in the courts, state actors fail to carefully consider the religious freedom
implications of their decisions. Instead, government actors have incentive to actively
avoid accommodating religion even when they can do so at a low cost. Moreover, when
courts fail to require government responsibility for burdening religious exercise, the focus
shifts to religious claimants trying to justify their constitutional rights. As a result,
religious freedom rights become more about excluding others from infringing on your
constitutional space rather than obligations of state and other actors to pursue compelling
objectives in a responsible way.

The quantitative and qualitative findings above suggest there is a better way. As
demonstrated through the foregoing evidence, factual scrutiny benefits free exercise
doctrine in at least two empirical ways. First, more factual scrutiny reduces disparities
between marginalized religious groups and religious majorities when compared to Smith.
Second, factual scrutiny addresses this disparity while still ensuring effective governance is
possible. Even when greater factual scrutiny is applied, these findings suggest that govern-
ment often has strong reasons for limiting religious exercise under certain circumstances.
Moreover, the number of cases where government lacks such reasons do not appear
unmanageable or unwieldy.

While other qualitative examples could be cited and additional quantitative evidence is
needed, the empirical findings above represent the opportunities for factual scrutiny to
benefit free exercise jurisprudence and redirect the religious freedom narrative. Impor-
tantly, factual scrutiny does not have to work by giving the religious claimant a win in every
case. Instead, by shifting toward direct evaluation of government justifications, courts no
longer need to rely on neutral laws of general applicability as the sole indicators of a strong
government interest. Building on these empirical findings presented above, the following
section outlines the normative arguments for factual scrutiny while responding to potential
concerns.

Normative Support and Potential Concerns for Factual Scrutiny

Factual scrutiny can bring normative advantages to applying strict scrutiny as a replace-
ment to Smith. In contemplating the next doctrinalmove in free exercise after Smith, a fact-
intensive approach to constitutional scrutiny is normatively advantageous. It is norma-
tively advantageous for three reasons: (1) factual scrutiny is consistent with history and
precedent of the Free Exercise Clause; (2) factual scrutiny plays to the comparative
institutional design advantages of courts and legislatures, and this is supported by the
fact that courts regularly and ably evaluate evidence on government action under RFRA
and RLUIPA; and (3) factual scrutiny encourages a narrative of responsibilities to coun-
terbalance the heavy focus on competing rights in constitutional law discourse. Even
accounting for potential concerns about factual scrutiny, the arguments in favor of factual
scrutiny outweigh those in favor of Smith.

135 See, e.g., Douglas Laycock, The Remnants of Free Exercise, 1990 SUPREME COURT REVIEW I, I; Michael W. McConnell,
Free Exercise Revisionism and the Smith Decision, 57 UNIVERSITY OF CHICAGO LAW REVIEW 1109, 1111 (1990); see also Fulton
v. City of Philadelphia, 141 S. Ct. 1868, 1931 (2021) (Gorsuch, J., concurring) (slip opinion at 9) (“Smith has been
criticized since the day it was decided.”).

20 Brady Earley

https://www.cambridge.org/core/terms. https://doi.org/10.1017/jlr.2024.20
Downloaded from https://www.cambridge.org/core. IP address: 3.144.47.8, on 15 Nov 2024 at 03:28:04, subject to the Cambridge Core terms of use, available at

https://www.cambridge.org/core/terms
https://doi.org/10.1017/jlr.2024.20
https://www.cambridge.org/core


For courts and many observers searching for a new test to replace or modify Smith, strict
scrutiny is perhaps the default option.136 Due to its use in other federal constitutional
contexts in addition to many state-level free exercise cases, returning to strict scrutiny is a
natural doctrinal step that the Supreme Court could make. However, even if the court
returns to strict scrutiny in name, the way strict scrutiny is applied is perhaps the more
critical question for free exercise doctrine. As expressed by Justin Collings and Stephanie
Barclay, the name or label of the doctrinal framework itself is “less important … than
whether the legal test requires the government to justify the burden it places on religious
rights.”137 Therefore, the ultimate form of constitutional scrutiny that replaces Smith is not
important. What is important is that applying strict scrutiny as a fact-intensive inquiry
rather than a balancing test allows many of the benefits of strict scrutiny to be enjoyed with
greater consistency and constraint on the judiciary.

Just as Smith distracted from government justifications for burdening religious exercise,
it is easy for strict scrutiny to do the same without sufficient attention to facts. A common
way this occurs is through viewing strict scrutiny as a balancing test where government
interests are weighed against religious rights. At least two problems arise from this
approach. First, courts are often ill-equipped to evaluate burdens on religious exercise.
Even assuming courts could reliably distinguish substantial and incidental burdens on
religious exercise, it is hard to imagine how this blunt evaluation could then be effectively
compared to a governmental interest. Ultimately, courts will find themselves balancing
incommensurate interests even assuming they can make a clean evaluation of both sides
independently.138 In reality, courts are best positioned to apply law to the facts—evaluating
evidence rather than balancing interests.

Understanding constitutional scrutiny as a fact-intensive inquiry into government
justifications pulls courts away from balancing incommensurate interests. When viewing
scrutiny analysis as an evidentiary burden on government, courts can simply judge whether
government has demonstrated that the infringing on religious exercise is necessary to the
aims of the state.139 The tradeoff, of course, is that much of the evidence required to show a
state action is necessary will be empirically intensive.140 In fact, many questions will require
counterfactual reasoning to determine how state action that infringes on religious exercise
would compare to the same action that does not. But courts will not be the ones required to
produce this evidence: that burden falls both to the state and the claimant seeking to
counter the government’s claims.141

Properly focused on directly evaluating government justifications through facts,
scrutiny analysis is a normatively attractive alternative to Smith. First, factual scrutiny
is supported in practice from the history and precedent of the Free Exercise Clause.
Present within legal reasoning from Blackstone to the United States’ founding era is the

136 See Fulton, 141 S. Ct. 1868 at 1882–83 (Barrett, J., concurring) (slip opinion at 1) (“The prevailing assumption
seems to be that strict scrutiny would apply whenever a neutral and generally applicable law burdens religious
exercise.”).

137 See Collings & Barclay, supra note 4, at 519.
138 J. Joel Alicea & John D. Ohlendorf, Against Tiers of Constitutional Scrutiny, 41 NATIONAL AFFAIRS 72, 78 (2019); Bendix

Autolite Corp. v. Midwesco Enterprises, 486 U.S. 888, 897 (1988) (Scalia, J., concurring) (“[Balancing] is more like
judging whether a particular line is longer than a particular rock is heavy.”).

139 Collings & Barclay, supra note 4, at 458, 488.
140 Id. at 488; PAUL YOWELL, CONSTITUTIONAL RIGHTS AND CONSTITUTIONAL DESIGN:MORAL AND EMPIRICAL REASONING IN JUDICIAL REVIEW

68–71 (2018).
141 See Tandon v. Newsom, 141 S. Ct. 1294, 1296 (2021) (per curiam) (slip opinion at 2) (“[T]he government has the

burden to establish that the challenged law satisfies strict scrutiny.”). In foreign jurisdictions, it may be less in a
proportionality analysis whether the plaintiff, defendant, or the court itself bears this evidentiary burden. Cf. ANNE

CARTER, PROPORTIONALITY AND FACTS IN CONSTITUTIONAL ADJUDICATION 148 (2021).
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idea that facts guide judges in interpreting the law rather than just pure text and logic.142

In particular, factual inquiry was historically integral to conducting a scrutiny
analysis “in a variety of natural rights contexts.”143 For example, the very first
reported Supreme Court free exercise decision involved clear reference to legislative
facts to justify denial of a religious exemption.144 In Permoli v. Municipality No. 1 of City
of New Orleans, the Supreme Court determined that the city of New Orleans could forbid
open-casket Catholic funerals during an episode of yellow fever in the city.145 In
its reasoning, the court noted how facts demonstrating the “law of necessity” for
enacting the public health ordinance “gives warrant” for disallowing open-casket
funerals that would otherwise “impair [the ordinance’s] efficacy.”146 Moreover, this
is supported by the Supreme Court’s more recent precedent under the Free Exercise
Clause. Modern cases demonstrate how free exercise precedent supports a “precise
analysis”147 informed by the facts that allow the court to “take relevant differences into
account.”148

A second benefit from factual scrutiny in free exercise is the way it supports the
institutional roles of courts and legislatures in free exercise conflicts. If courts require
lawmakers to show that their law must be free from a religious accommodation to
accomplish its purpose, lawmakers will be incentivized to search for that evidence. As Paul
Yowell has explained, legislatures in the United States are well equipped to perform this
function due to institutional resources such as legislative research services that courts often
lack.149 Importantly, this approach also acts as a constraint on courts. Whereas Smith or
balancing tests invite greater judicial discretion regarding “comparable” secular exemp-
tions or the size of burden on a religious claimant,150 the question under factual scrutiny
boils down to an evaluation of the necessity of fit between the law and its goals. Courts
conducting such an analysis will largely be confined to the facts of the case and briefings of
the parties before them.151

Moreover, there is already good precedent supporting judicial capability for evaluating
government justifications in the free exercise context. Since the enactment of RFRA in 1993
and RLUIPA in 2000, federal and state courts have regularly engaged in a close analysis of

142 Samuel L. Bray, The Mischief Rule, 109 GEORGETOWN LAW JOURNAL 967, 968–69 (2021).
143 Collings & Barclay, supra note 4, at 462.
144 See Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 103 HARVARD LAW

REVIEW 1409, 1503 (1990).
145 44 U.S. 589 (1845).
146 Id. at 601; see alsoMcConnell, supra note 144 (suggesting that the city’s defense under the “law of necessity …

may indicate that the legal profession believed that interference with religious activities required compelling
justification”).

147 Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1881 (2021) (slip. opinion at 14).
148 Gonzales, 546 U.S. at 420 (quoting Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 228 (1995)).
149 See YOWELL, supra note 140, at 147–65; see also Kenneth Culp Davis, Judicial, Legislative, and Administrative

Lawmaking: A Proposed Research Service for the Supreme Court, 71 MINNESOTA LAW REVIEW 1 (1986) (proposing a research
service for the Supreme Court).

150 See, e.g., Korematsu v. United States, 323 U.S. 214, 216 (1944) (finding an exclusion order against persons of
Japanese ancestry constitutional under strict scrutiny review); Lochner v. New York, 198 U.S. 45 (1905)
(determining that New York law restricting bakery hours of operation for public safety unconstitutional under
rational basis review).

151 Justice Breyer has also suggested that this type of analysis is a better fit to the judicial role than open-ended
historical inquiries (which courts regularly do). See Stephen Breyer, Choosing Pragmatism over Textualism, NEW YORK

REVIEW (May 23, 2024), https://www.nybooks.com/articles/2024/05/23/choosing-pragmatism-over-textualism-ste
phen-breyer/ (“Judges may have experience weighing a law’s objectives (its ends) against the methods used to
achieve them (its means) but they may well not have experience finding the relevant history.”).
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government interests burdening religious exercise.152 Moreover, many state governments
have shown increasing approval for courts to continue undertaking such scrutiny in free
exercise. Currently, twenty-eight states have a RFRA on the books, with seven of those
(25 percent) adopting their state-level RFRA since 2020.153 This judicial experience with
RFRA and RLUIPA over the past several decades bolsters confidence in the judiciary to ably
conduct scrutiny of government justifications.

Finally, and perhaps most importantly, focusing on government justifications through
factual scrutiny shifts discourse on religious freedom from rights to responsibilities.
Under the current paradigm, religious freedom challenges are framed as a right to be
claimed and argued against government power. Both Smith and balancing tests encourage
religious claimants to view themselves as rightsholders trying to establish entitlement.
But under a factual scrutiny approach, this paradigm shifts. With a focus on government’s
evidentiary burden to provide justifications, the right to religious freedom is secured by
holding government accountable to its constitutional responsibilities.154 In a polarized
environment where free exercise is often at the center of fights over competing rights, the
reciprocal responsibilities that accompany those rights are often overlooked. Conse-
quently, more cases are decided as one-sided conflicts in the courts and less effort is
made to find better tailored resolutions in the legislature.155 But focusing on the facts of
each dispute “concretize the interests on both sides, reduce the level of abstraction, and
open up possibilities for compromise”—a benefit especially needed in the current con-
stitutional environment.156

Even with the normative benefits outlined above, many may still be wary of factual
scrutiny in the free exercise doctrine for several reasons. For example, in her concurring
opinion in Fulton, Justice Barrett was openly skeptical “about swapping Smith’s categorical
antidiscrimination approach for an equally categorical strict scrutiny regime.”157 She
wondered how heightened scrutiny through proportionality or something similar will
distinguish individuals from groups, and how a new standard will weigh indirect burdens
against direct burdens of the religious claimants.158

152 See, e.g., Gonzales, 546 U.S. at 431 (2006) (instructing to look “beyond broadly formulated interests” and instead
scrutinize the government’s justification); Hobby Lobby, 573 U.S., at 727 (explaining that the inquiry under RFRA
should focus on the “marginal interest” when evaluating the government’s means and ends for burdening free
exercise). The existing empirical evidence seems to suggest that courts have been able to adequately address such
claims, though a large portion of litigation against the Affordable Care Act complicates these findings and further
research across more federal courts is needed. See supra note 62.

153 Federal and State RFRAMap, BECKET FUND FOR RELIGIOUS LIBERTY, https://www.becketlaw.org/research-central/rfra-
info-central/map/ (last visited May 14, 2024). These states are Montana (2021), South Dakota (2021), North Dakota
(2023), West Virginia (2023), Iowa (2024), Nebraska (2024), and Utah (2024). See id.

154 This is not to diminish the importance of rights; however, the U.S. Constitution makes a deliberate choice to
protect rights through placing restraints on government action as opposed to enumerating rights of the people. In
other words, the constitution articulates what the government cannot do rather than what the governed can
do. Thus, rights are inherent to the Constitution’s design which produces responsibilities on the government to
maintain its power to govern. See James Madison, Speech in Congress Proposing Constitutional Amendments (June
8, 1789), in JAMES MADISON: WRITINGS 441 (Jack N. Rakove ed., 1999) (proposing a revised preamble to the Bill of Rights
that would read “That the people have an indubitable, unalienable, and indefeasible right to reform or change their
government, whenever it be found adverse or inadequate to the purposes of its institution.”). Rights and
responsibilities remain two sides of the same coin.

155 See GREENE, supra note 39, at xxv.
156 Netta Barak-Corren, Yoav Kan-Tor & Nelson Tebbe, Examining the Effects of Antidiscrimination Laws on Children

in the Foster Care and Adoption Systems, 19 JOURNAL OF EMPIRICAL LEGAL STUDIES 1003, 1009 (2022) (citing JAMAL GREENE, HOW

RIGHTS WENT WRONG: WHY OUR OBSESSION WITH RIGHTS IS TEARING AMERICA APART (2021)).
157 141 S. Ct. at 1883 (slip opinion at 1–2) (Barrett, J., concurring).
158 Id. (slip opinion at 2) (Barrett, J., concurring).
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These questions from Justice Barrett’s opinion highlight the problematic approach that
Smith has introduced into the current Free Exercise Clause paradigm. Strict scrutiny need
not be categorical in nature if the core question to be answered is whether government has
shown the necessity of infringing on religious exercise to achieve some compelling interest.
Indeed, the “more nuanced” approach that Justice Barrett seems to be searching for lies in
making the test more responsive to the facts of the case.159 This is essentially the suggestion
of factual scrutiny in free exercise: Let the government’s evidence drive the court’s inquiry
in each case.

Justice Barrett’s Fulton concurrence also points out that a focus on government justifi-
cations still brings challenges for courts such as deciding what interests are “compelling”
“substantial” or “important.”160 However, under a narrow tailoring analysis, courts do not
determine these interests in the abstract. Instead, legislatures are required to assert these
interests before the court and connect them to law enacted to accomplish those interests—a
much narrower and more precise inquiry.161 As other scholars have shown, the develop-
ment of proportionality in foreign constitutional rights cases has proved it to be a valuable
tool for apex courts to tackle challenging legal issues, suggesting scrutiny could function in a
similar way.162

Beyond Justice Barrett, the academy has presented its own objections to constitutional
scrutiny. Following free exercise doctrine, many scholars are resistant to the idea of
defaulting to heightened scrutiny because, they assert, such a requirement is more likely
to produce “third-party harms.”163 Importantly, however, requiring more justification from
government with constitutional scrutiny of facts gives greater opportunity to point out such
third-party harms as a part of demonstrating the necessity and suitability of a chosen
approach. When relying on government justifications rather than weighing religious
burdens or balancing, legislatures are incentivized to bring third-party harm interests to
bear when they otherwise might go overlooked.164 For example, in both Hobby Lobby and
Fulton, little time was spent by the state trying to argue the relationship between the
government’s interest in contraception access or placement of foster children and how
granting a religious exemption would threaten that interest.165 In each case, this resulted in
rulings against the government. Knowing how a religious exemption might interact with

159 Fulton, 141 S. Ct. at 1883 (slip opinion at 2) (Barrett, J., concurring).
160 Id.
161 See id. at 1881 (slip opinion at 14) (“The question, then, is not whether the City has a compelling interest in

enforcing its non-discrimination policies generally, but whether it has such an interest in denying an exception to
CSS.”).

162 See Jackson, supra note 8.
163 See Nelson Tebbe, Religion and Marriage Equality Statutes, 9 HARVARD LAW AND POLICY REVIEW 801, 828–29 (2015) (“A

basic principle holds that governments may voluntarily lift regulatory burdens from religious actors, but not if
accommodating them shifts burdens onto third parties.”); Frederick Mark Gedicks, One Cheer for Hobby Lobby:
Improbable Alternatives, Truly Strict Scrutiny, and Third-Party Employee Burdens, 38 HARVARD JOURNAL OF LAW & GENDER

153, 175 (2015); Frederick Mark Gedicks, Reframing the Harm: Religious Exemptions and Third-Party Harm after Little
Sisters, 134 HARVARD LAW REVIEW 2186, 2195 (2021).

164 See Frederick Mark Gedicks & Rebecca Van Tassell, Of Burdens and Baselines: Hobby Lobby’s Puzzling Footnote 37,
THE RISE OF CORPORATE RELIGIOUS LIBERTY 323, 334 (Chad Flanders, Zoe Robinson & Micah Schwartzman, eds., 2015)
(arguing that “avoiding third-party burdens constitutes a compelling government interest that justifies burdens on
religious exercise under RFRA’s balancing test” even though the Court’s application of the test “obscured” the
third-party burdens at issue).

165 In both cases, these issues were only raised late in the course of litigation, but never dealt with in a serious
way. Hobby Lobby, 573 U.S. at 720–21 (rejecting amici evidence comparing the cost of Hobby Lobby providing health
insurance to the penalty they would pay because “H[ealth and] H[uman] S[ervices], which presumably could have
compiled the relevant statistics, never made this argument”); Oral Argument at 01:06:20, Fulton v. City of
Philadelphia, 141 S. Ct. 1868 (2021) (No. 19-123), https://www.oyez.org/cases/2020/19-123 (making reference to
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these interests is a critical piece of evidence that government should provide to justify
burdening religious exercise. Under a factual scrutiny approach, government will give
greater consideration to this evidence and how it will impact all of society—religious or not.

Conclusion

In looking to the future of free exercise doctrine, I urge factual scrutiny—directly requiring
government justifications when religious exercise is burdened. Whereas government action
disproportionately impacts marginalized religious groups; conversely, when greater factual
scrutiny is used in judicial decisions, law can better protect all religious groups without
impeding effective governance. Moreover, adopting a fact-centered approach to constitu-
tional scrutiny also provides three advantages over a strict scrutiny balancing test: (1) this
approach coheres with the history and precedent of the Free Exercise Clause, (2) this
approach supports the institutional roles of courts and legislatures, and (3) this approach
moves constitutional discourse away from a singular focus on rights to a complementary
recognition of responsibilities.

The approach I offer is one among many already proffered by First Amendment scholars
to uphold, modify, or reject current free exercise doctrine.166 However, the foregoing
evidence and arguments suggests that any serious doctrinal test of free exercise must hold
government accountable to its constitutional responsibility. With greater emphasis on
government responsibilities to rights holders through factual scrutiny, responsible protec-
tion of religious freedom canmodel to U.S. society the benefits of choosing cooperation over
entitlement and pluralism over conformity.
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