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1 Introduction

In 2019, the United Nations High Commissioner for Refugees (UNHCR) identi-

fied 9.5 million people of concern in the Asia Pacific Region. Of those, 44 percent

were refugees (4.2 million) and asylum seekers (212,000), people who have fled

their homes and have a well-founded fear of being persecuted if they return to

their country of origin. Indeed, Asia is the region that harbors the largest share of

the world’s refugees; it is also the region with the fewest governments that have

ratified the 1951 International Convention for the Status of Refugees (hereafter,

the Refugee Convention or the Convention). Whereas the multilateral treaty to

protect refugees received broad support from Western countries, and the

European Union, the Organization of African Unity, and Organzation of

American States have since implemented regional agreements to strengthen

refugee protection and address some of the Convention’s shortcomings, fewer

than half of states in Asia have ratified the Convention to date. This has become

known as “Asian Rejection” of the Refugee Convention.

East Asian countries are the exception to “Asian Rejection” of the Refugee

Convention. Although many Asian nations offered at least temporary protection

for refugees fleeing Vietnam, Cambodia, and Laos in the 1970s, China, Japan,

and South Korea institutionalized the Convention through ratification between

1981 and 1992. In practice, the absence of policies to implement the Convention

meant that there was little difference between these countries and the rest of

Asia in their lack of commitment to protect refugees. However, this changed in

the early 2000s, when more support for refugee protection developed in East

Asia’s civil societies, and East Asian governments began implementing domes-

tic policies to protect refugees. The Japanese government, for example, made

a series of revisions to its Immigration Control and Refugee Recognition Act. In

2010, it became the first Asian nation to establish a refugee resettlement

program to work in conjunction with the United Nations. In 2005, Taiwan

proposed a Refugee Act, although it still has not passed the legislature. South

Korea established refugees’ right to work and enacted a comprehensive

Refugee Protection Act in 2012; the Act went into effect in 2013. South

Korea’s Refugee Act allowed for resettlement of refugees in the country, and

to that end, a pilot resettlement program ran from 2015 to 2017; this program

made South Korea the second Asian nation to establish a refugee resettlement

program. In 2014, Hong Kong established a Unified Screening Mechanism to

evaluate claims of non-refoulement, the most basic right that refugees can claim

to protect them from being returned to a country where they have a well-

founded fear of persecution. Mongolia’s 1992 constitution is notable because

it codifies the possibility of granting asylum in the country’s highest law; a 2010

1Refugee Policies in East Asia
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law reinforces access to asylum on grounds of political persecution. In 2012,

China revised its Exit and Entry Administration Law outlining the criteria for

asylum seekers to achieve legal recognition,

This Element examines the institutionalization and implementation of the

Refugee Convention in East Asia, focusing on the latter. Institutionalization

refers to the diffusion process across states at the international level; implemen-

tation is a parallel process at the domestic level. Ratification of international

agreements is a central aspect of the process of institutionalization; however,

these two terms are not interchangeable. The process of institutionalization

includes negotiations that lead to signing and then ratifying the agreement.

Institutionalization is progressive in that the process continues even after treaty

ratification via periodic reviews of the progress of state parties, making them

accountable to the international community. Implementation, by contrast, is

about enacting the Convention domestically; usually, by passing laws to codify

the norms and rules.

Given the significant temporal lag between institutionalization and imple-

mentation, if the analysis focused exclusively on explaining why many East

Asian states institutionalized the Convention, we would miss the central

puzzle of this study: the significant variation of implementation among East

Asian jurisdictions. Robust refugee protection is about offering refugees the

same economic, political, and social rights and protections as those afforded to

citizens. Economic rights include the right to work and earn a living; political

rights include legal status, a right to settle locally, access to naturalization

processes, and freedom of movement. Social rights include the right to access

social benefits such as housing, health care, schooling, et cetera. Granting

recognition that acknowledges legal status allowing a refugee to remain and to

work is the most basic level of implementation. Before Japan ratified the

Convention, the Diet, its legislature, changed the national pension and health

insurance laws to abolish the citizenship requirement. Both Japan and Korea

revised their Immigration Control Acts to include refugee recognition so that

these became Immigration Control and Refugee Recognition Acts; continued

to make more changes over time. Korea and Macau have the most robust

implementation. Korea now has a comprehensive law, the Refugee Act passed

in 2012 that addresses the political, economic, and social rights of refugees as

well as clearly codifying procedures for granting complementary protection

(discussed below). Macau has laws that extend the same rights as citizens to

recognized refugees. China has criteria for granting refugee recognition but

they do not have clear, codified refugee status determination procedures

necessary to grant legal status (discussed below). Taiwan and Mongolia do

not have any laws implementing the Convention (Mongolia’s law allowing
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protection based on political persecution is much narrower than the

Convention). Hong Kong has a Unified Status Mechanism that protects

refugees from refoulement, but they do not allow refugee resettlement so

there are no laws implementing the Convention by extending economic,

political, or social rights.

Studies of “Asian Rejection,” a term used to describe Asia’s resistance to the

UN’s leadership on refugee protection, offer a state-centric analysis that high-

lights the Refugee Convention’s shortcomings and individual countries’ lead-

ership and top-down policy-making. I challenge this argument’s relevance for

contemporary East Asia. This explanation may have applied to East Asia in the

post-WWII period through the 1960s when these countries were still recovering

from the war and developing their economies. Now, nearly all the nations in

East Asia have not only institutionalized the Refugee Convention but also many

have taken significant steps at implementation.1 In China’s two Special

Administrative Regions, Hong Kong and Macau, and self-governing Taiwan,

claimed by Beijing and not recognized by the United Nations, actors on the

ground are leveraging international norms and facilitating the implementation

of refugee protection. East Asian acceptance of refugee protection began with

the ratification of the Refugee Convention. That marked the start of a process

that has extended to include domestic legislation and the creative use of

complementary forms of protection, especially in areas where governments

cannot ratify the Refugee Convention.

What has worked to improve refugee protection in East Asia has not been top-

down policy so much as policy grounded in global-local connections, including

networks of activists and NGOs. As we will see below, Japan’s successive

revisions to the Immigration Control and Refugee Recognition Act and South

Korea’s Refugee Act, for example, were the result of civil society organizations

advocating for changes in existing policies. Although it has not yet born fruit,

civil society organizations in Taiwan have publicized the existence of refugees in

Taiwan and taken up the issue of passing protection legislation. Legislation has

been proposed but has not yet passed. In Hong Kong, lawyers have successfully

used the law to protect refugees from refoulement.

1 The Democratic People’s Republic of Korea (North Korea), Mongolia, and Taiwan are not parties
to the Refugee Convention. Taiwan is not a party to any UN agreements because it is not allowed
membership in the organization. When the UN recognized the Republic of China (Taiwan), it
ratified the International Covenant on Civil and Political Rights, which includes a prohibition on
refoulement. After the People’s Republic of China (China) became officially recognized by the
UN in 1972, Taiwan continued to adopt UN agreements and implement them into its laws. Despite
the UN not recognizing Taiwan’s assent, the island nation does institutionalize international
agreements and implement them domestically. It has not done so in the case of the Refugee
Convention.
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This Element argues that the local context, specifically pressure from civil

society, accounts for variations in Refugee Convention implementation across

states. More specifically, this research finds that open societies with democratic

political cultures, mature and robust civic organizations, and dense networks

with government and NGOs are more likely to respond to pressure from below,

build relationships, and establish networks essential for norm diffusion.

Democratic political cultures mean activists and their organizations do not

have to worry as much about negative blowback from their activities; NGOs

have the political space and the will to push the government when necessary.

Robust civil societies have a diversity of actors and organizations, which

expands their influence. A robust civil society that is comprised of NGOs,

epistemic communities, activists, and advocates is necessary for implementa-

tion. Their ability to leverage diverse actors increases the possibility that they

can reach and influence policymakers and other powerful actors. A mature civil

society engages with the government to advocate for policies that implement

international norms domestically and can withstand the inevitable setbacks in

refugee advocacy. Long-standing organizations are used to playing the long

game; part of their expertise is born of a history of experience with actors and

institutions. Mature civic organizations have been around long enough to have

learned to accept partial victories when there is nothing more to gain; they will

survive for the next fight.

When norms are diffused throughout an open society with a mature and

robust civil society, there is more support for implementation and more

resources that activists can draw from when government efforts at implementa-

tion fall short. Activists use dense connections developed over time to facilitate

norm diffusion and support for implementation. Because implementation is

ongoing, activists push the government to reform and refine policies long

after adoption. The temporal gap between institutionalization and implementa-

tion allows for and requires broader and deeper norm diffusion throughout

society to build public support for implementation. Recent scholarship on the

Refugee Convention and refugee protection in Asia develops important argu-

ments about contemporary bottom-up approaches to implementing norms of

protection and completely bypassing institutionalization of the Refugee

Convention. Nah (2016) shows how the creation of the regional NGO network

the Asia Pacific Refugee Rights Network (APRRN), in 2008, ushered in new

opportunities for domestic civil society organizations from across the Asia

Pacific region. Perhaps most important was the space the network provided to

develop a community of practice that strengthened the visibility, capacity, and

connectedness of local civil society organizations, reconfiguring the power

relations between them and powerful stakeholders such as the UNHCR and

4 Politics and Society in East Asia
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states, and the connections facilitated by APRRN helps local civil society

organizations develop a regional imagination and engage in advocacy at the

local, national, and international levels, increasing global-local connections

around refugee issues.

Choi (2019) builds on this by specifying how bottom-up approaches to

refugee protection were manifested in practices that grew out of the APPRN

regional network space. His analysis of the APRRN shows how this network

played a key role in reconfiguring the approach to refugee protection in the

region from one based on seeking to convince states to institutionalize the

Refugee Convention to one that focused on implementation from below –with

or without institutionalization. Choi argues that practices, principles, and

policies to implement refugee protection are based on APRRN’s “interpret-

ation of human rights laws and norms that introduces alternative frameworks,

mobilizes material and non-material resources and shares information” (Choi

2019, 170). The alternative frameworks focus on national-level legal protec-

tions instead of institutionalizing the Refugee Convention. APRRN and its

various working groups engage in refugee advocacy at the national level and

in sharing best practices to help members build their capacity. For example, in

2016 the Legal Aid and Advocacy working group tried to replicate in Taiwan

the success that a national network of Korean NGOs, including many APRRN

members, had in initiating the legislation and eventually became South

Korea’s Refugee Act. Despite the failure of legislative efforts in Taiwan,

Taiwanese civil society organizations were able to publicize the need for

refugee protection in Taiwan to domestic and international audiences. In

these and other cases, civil society in Asia sought to shift from a framework

of understanding refugees as security threats to people deserving of human

rights protections. Resource mobilization supported civil society’s ability to

engage with stakeholders nationally and internationally; perhaps most import-

ant was the ability for small NGOs to attend and participate in the global

decision-making at the United National High Commissioner for Refugees

(UNHCR) NGO Consultations in Geneva.

There are three main diffusion processes outlined in Section 3 below –

localization, vernacularization, and global-local feedback loop – each with

varying emphasis on the role of domestic nonstate actors. All of the cases

examined here show that implementation is a politically contested, nonlinear

process where domestic nonstate actors leverage the state’s institutionalization

of the Refugee Convention and/or the norm of protection embedded in the

Convention to push for more and deeper implementation. Any particular policy

outcome represents negotiated compromises that continue to evolve. Thus,

understanding process is just as important as any one outcome.

5Refugee Policies in East Asia
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In examining the implementation of the Refugee Convention, we will address

how new support for refugee protection developed in East Asia – the People’s

Republic of China (China), Hong Kong SAR (Hong Kong), Macau SAR

(Macau), the Republic of China (Taiwan), the Republic of Korea (South

Korea), Japan, and Mongolia. Nonstate actors are at the core of implementing

refugee protection in many East Asian nations. In states with vibrant civil

societies, activists create conditions for implementation. Civil society actors

and lawyers formed alliances in states that ratified the Convention, using human

rights and their state’s obligations under the Convention to frame their demands

for refugee protection. States without robust civil societies have been least

successful in implementing the Convention meaningfully.

Offering a comparative analysis of refugee policies in East Asia, I draw on

field research conducted in Taiwan (2012), Japan (2003, 2009), and South

Korea (2010) and on secondary literature to examine the evolution of relevant

political landscapes from the late 1970s – when refugee protection began to

affect the region directly – through 2019. My contemporary analysis concen-

trates on 2001–2019, the period when increased support for protecting refugees

resulted in significant policy changes. I argue that global-local connections

between domestic supporters of refugee protection and international norms

and institutions tipped the balance in favor of refugee protection.

The case of refugee protection in East Asia highlights the power of global and

local connections in norm diffusion to bring about change where more top-

down efforts have failed. Section 2 will analyze data on the numbers of asylum

applications, recognized refugees, and rejected applications in East Asia since

2001 to show how these countries differed little from others that had not adopted

the Convention. Section three will focus on norm diffusion and implementation

of the Convention. Sections 4 and 5 examine two specific issues around basic

refugee protection – refugee status determination procedures (RSD) and com-

plementary protection. These sections situate East Asia into broader theoretical

debates in refugee studies and provide comparative analysis of empirical

policies that are the two primary ways that refugees receive legal protection

in East Asia. I will show that implementation depends on the local context,

especially a vibrant civil society with the space to engage other stakeholders

including local UNHCR offices, and local branches of international non-

governmental organizations (INGOs), such as Amnesty International.

1.1 Asian Rejection

The Refugee Convention is the centerpiece of the international refugee regime.

Despite the large number of refugees in Asia, few states have adopted the

6 Politics and Society in East Asia
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Convention. As of this writing, three of eleven Southeast Asian states have

institutionalized the Convention: the Philippines, Cambodia, and, more

recently, Timor-Leste (2003). In South Asia, only one of the eight states –

Afghanistan (2005) – is a party to the Convention. Sara Davies’ research is

essential for understanding the history of the Refugee Convention in Asia from

its early conception. In her 2006 analysis, Davies attempts to address the issue

in the broader Asian region – including East Asia, South Asia, and Southeast

Asia – which she defines as the 30 states UNHCR identifies as belonging to the

Asian region. She critiques as inadequate three common explanations in the

scholarly literature for why the region with one of the highest numbers of

refugees has such a low Convention ratification rate: that reluctance stems

from “good neighborliness” or a principle of noninterference in other countries’

affairs, that “economic costs” to governments are too great, and that migrants,

including refugees, contribute to “social disruption.” All three of these argu-

ments are rooted in colonial legacies in the region: dividing territory, imposing

boundaries, and tying together state territory and nationality, population migra-

tion, and ethnic hierarchies.

Good neighborliness, a norm throughout Asia and a foundational norm of the

Association of Southeast Asian Nations (ASEAN), is rooted in the norm of

nonintervention in the affairs of sovereign states. Nonintervention is one of the

core norms of the United Nations and the post-WWII international system. It is

meant to deter aggression, protect territorial integrity, eliminate war, and strive

for peace between members (Franck and Rodley 1973). In Asia, noninterven-

tion became closely tied to the argument that Asian values required a “culturally

and developmentally specific interpretation of rights” based on values shared

throughout the region (Kingsbury and Avonius 2008).

The Cold War saw the development of the first stage of the Asian values

debate, where attention was more focused on anti-colonial struggle and decol-

onization than on human rights. The second stage of the debate stretched from

the end of the Cold War until the Asian financial crisis in the late 1990s. During

this period, postcolonial countries focused on arguing that Asian culture offered

an alternative to Western values of human rights and democracy. The most

prominent voices in this alternative vision of modernity were Singapore’s Lee

Kuan Yew and Malaysia’s Mahathir Mohammad. During this period, the

nature of conflict had changed, and there was more international attention to

human rights accompanied by increased pressure on repressive regimes in Asia

to reform. In response, the Bangkok Declaration of 1993 exhibited a clear

regional consensus that human rights, especially civil and political rights,

were culturally specific and had to be understood within state contexts. This

was essentially an argument against the universality of human rights. As East

7Refugee Policies in East Asia
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Asian developmental states, the “Asian Tiger” economies became more

ambivalent about human rights, ASEAN broadened the norm of noninterven-

tion to include not meddling in or criticizing the domestic affairs of neighboring

states – good neighborliness. Good neighborliness includes not criticizing other

ASEAN members for human rights abuses, such as the treatment of minorities

within their borders, which could escalate into the cause of outward migration

and refugee flows (Muntarbhorn 1992). Asian values and good neighborliness

continued to prioritize economic growth over human rights.

The developing economies concentrated in Southeast Asia – many received

development aid from the United States (Acharya 2004) – argued that they

could not afford to provide refugees with social welfare support, including

education and healthcare, required under the Refugee Convention. They argued

that already stretched budgets could not adequately provide services to their

populations, so admitting refugees would add a burden they were not in

a position to bear. Southeast Asian states argued that they could not afford to

host refugees despite economically poorer states opening their doors to refugees

(Suhrke 1993, 192). The history of colonialism and newly independent states in

the region is one where there was significant overlap between domestic eco-

nomic issues and ethnic identity, so these two issues are closely connected, and

upsetting either can pose grave threats to state stability. Suhrke argues that

ASEAN’s strong rejectionism, which members insisted was based on economic

concerns, is better explained by a political calculus that receiving states such as

Malaysia made regarding challenges that outsiders would pose to ethnic balance

and, therefore, social cohesion (Suhrke 1993).

When they gained independence, states such as Malaysia achieved internal

peace and social cohesion by establishing delicate ethnic balances. Many of

these states were especially sensitive to ethnic Chinese refugees because of the

history of tensions between local ethnic populations and upwardly mobile

Chinese migrants who settled throughout the region and became powerful

actors in the economic landscape, often serving as middlemen between colonial

settlers and native populations. In the case of Malaysia, the Muslim Malay-

dominated government accepted a limited number of Muslim refugees from

Cambodia and Burma but refused to accept any of the ethnic Chinese that

largely made up the first and largest waves of refugees from Vietnam

(Muntarbhorn 1992; Suhrke 1993). This ethnic affiliation is the same reason

why China accepted and resettled more than 150,000 refugees from Vietnam

while they have not accepted ethnic Kokangs and others fleeing Burma to

resettle as refugees (Ibsen 2014; Choi 2017; Song 2017). Even Singapore,

with its majority ethnic Chinese population, supported the strong rejectionism

of the region. In this case, as the state with the largest ethnic Chinese population
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outside of China, Singapore had an interest in not becoming the default destin-

ation for ethnic Chinese who periodically face targeted violence and expulsion

in the region.

In some countries, such as Japan, concerns about social cohesion do not focus

on one specific ethnic group but on outsiders in general. One manifestation of

this was that Japan’s refugee policy is part of, not separate from, its

immigration policy – a characteristic of refugee policies in all East Asian states

that have adopted the Convention. The government amended the Immigration

Control Act when Japan adopted the Refugee Convention and it became the

Immigration Control and Refugee Recognition Act; South Korea undertook

similar revisions to its immigration laws when it adopted the Convention.

Approaching refugees as a migration issue instead of a human rights issue is

a manifestation of the belief throughout Asia that refugees are really economic

migrants; tying immigration and refugee policies together creates the

migration-asylum nexus, discussed below. In multi-ethnic states such as

Malaysia, which continues to reject the Refugee Convention, and states such

as Japan, which eventually institutionalized the Convention but whose imple-

mentation policies continue to reflect the suspicion of all outsiders, there

remains some flexibility in practice depending on shifting political calculations.

Davies (2008) argues that the Eurocentric process of writing the Convention

marginalized Asian countries and their interests. The dominance of the United

States and Europe in writing the Convention created a document that served

their interests; thus, the gap between institutionalization and implementation

has not been an issue. Later, when Southeast Asia experienced waves of refugee

movements, beginning with the Indochinese refugee crisis after the United

States left Vietnam, countries in the region that were not parties to the

Refugee Convention could receive incentives from UNHCR and Western

countries for protecting refugees. Indeed, it was exactly because these countries

had no obligation to assist refugees crossing their borders that countries such as

the United States stepped in with offers of financial assistance and refugee

resettlement. Given that there was a benefit to the states in the region who were

not party to the Convention in part because they had no obligation under the

agreement, there remained no incentive to adopt the Convention later (Davies

2006, 2008).

The arguments explaining Asian Rejection of the Refugee Convention out-

lined above focus on the importance of material concerns such as economic

resources and local ideational concerns rooted in cultural values. Such concerns

are present across Asia. Understanding institutionalization and implementation

of international agreements, such as the Refugee Convention, requires attention

to both international and domestic processes. I have argued elsewhere that
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Japan’s state and national identity were two conflicting impulses that affected

adopting and implementing the Refugee Convention (Flowers 2006). National

identity based on a narrow conceptualization of “the Japanese” as

a homogeneous nation manifests in immigration restrictions and discrimination

against non-Japanese. National identity limits domestic implementation of the

Refugee Convention as it requires the admission and incorporation of non-

Japanese into Japanese society (Flowers 2006).

By contrast, Japan’s state identity, based primarily on its status as an

advanced economy and democracy, ties it very closely to the international

community. Japan’s status as an economic power comes with specific inter-

national obligations that have increased over time with the country’s increasing

wealth. Its status as a democracy shapes how these obligations are fulfilled

(Flowers 2006). Subsequent research explored how international and domestic

political practices interact and under what conditions international norms and

law can contribute to domestic policy change. Analysis of three variables – state

desire for legitimacy, strength of domestic advocates, and the degree of conflict

between international and domestic norms – on the process of adopting the

Refugee Convention shows that although there was a high degree of conflict

between international and domestic norms on this issue, the state desire for

legitimacy trumped that internal conflict and Japan adopted the Refugee

Convention in 1981 (Flowers 2009, 2016). Analysis of Diet records reveals

that government actors believed that if they reshaped Japan’s identity into one

more appropriate for a world economic power and developed country, inter-

national legitimacy would follow (Flowers 2009, chapter 3). These analyses and

findings offer useful insights into the actions of other East Asian states.

1.2 East Asian Acceptance

There remains the question of why those few Asian nations that have adopted

the Refugee Convention have done so and to what effect. Most Asian nations

that have ratified the Convention – or territories in Asia where the Convention

has been otherwise institutionalized – are in East Asia. Theories of international

norm diffusion best explain why East Asian nations with different political

systems have institutionalized the Refugee Convention. International norms

scholars have established that state interests and identities are mutually consti-

tuted. States that identify as democracies or market economies share interests

with other democratic states or market economies. Such interests are many and

reflect community values. In the case of democracies, these values include

respect for human rights, the rule of law, freedom of thought, et cetera. In the

case of market economies these include pursuit of strong economies with
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a focus on economic growth. These interests and identities lead states to adopt

international norms that establish standards of appropriate behavior (Klotz

1995; March and Olsen 1998; Reus-Smit 2017). I argue that democratization

and marketization in states of the region (state identity) reconstituted state

interests (as modern and/or democratic states) and led these states to institu-

tionalize the Refugee Convention. Most studies that address the institutional-

ization of the Refugee Convention in East Asia offer (or take for granted)

instrumental explanations of why individual East Asian states have adopted

the Convention. These accounts outline a region where each state – China,

Japan, and South Korea – acted independently to adopt the Refugee Convention

without coordination or shared interests.

Traditionally, scholars understood Japan’s international relations as rational-

ist responses to foreign pressure, gaiatsu. In the first book focused solely on

Japan’s refugee policy, Mukae (2001) argues that Japan’s adoption of the

Convention was a defensive action of a reactive state responding to foreign

pressure. Adopting the Convention was possible because of the convergence of

government interest to respond to foreign pressure and domestic supporters of

the international refugee regime, who at the time consisted of elites such as

Sadako Ogata, the longest-serving UNHigh Commissioner for Refugees. Japan

adopted the Refugee Convention more than twenty-five years after joining the

United Nations during the six years between 1979 and 1985 when it acceded to

four core international human rights treaties – the International Covenant on

Civil and Political Rights, the International Covenant on Economic, Social, and

Cultural Rights, the Convention on the Elimination of All Forms of

Discrimination Against Women, and the Refugee Convention. Adopting these

treaties was Japan’s attempt to get on board with the growing importance of

human rights in global politics (Mukae 2001). Early studies critique Japan’s

failure to implement the rights and protections of the Refugee Convention into

Japan’s domestic law as an institutional failure (Mukae 2001; Akashi 2006;

Arakaki 2007). Japan continued to have a poor record of protecting human

rights, especially the human rights of foreigners. These and other rationalist

explanations for Japan’s acceptance of international agreements do shed light

on the role of outside pressure in Japan ratifying the Convention. However,

because other states react differently to outside pressure, these explanations do

not help us understand the other East Asian cases.

The normative turn in the study of international relations that began in the late

1990s offered new theoretical frameworks for understanding world politics.

Two innovations from this literature, attention to the role of the mutually

constituted relationship between state interests and identity in world politics

and the relationship between states’ international and domestic politics, led to
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new insights on Japan’s institutionalization of the Refugee Convention and

implementation of refugee policy domestically. These innovations ushered in

a new line of research that sought to situate Japan in an international context

(Flowers 2006, 2008, 2009, 2010). Flowers (2006) argues that Japan’s historic-

ally constituted and discursively constructed state identity accounts for the

adoption of the Refugee Convention, and its national identity that conceptual-

izes “the Japanese” nation as monoethnic has been a limitation on compliance

with the Convention. This study challenges the rationalist understanding of

foreign pressure, gaiatsu, as materially based. Flowers shows how and why

identity-based pressure affected Japan’s adoption of the Refugee Convention.

Flowers (2008) explores the role of nonstate actors in Japan’s implementation of

the Refugee Convention and argues that the lack of access to domestic political

institutions, specifically the Ministry of Justice, and ideational constraints have

hindered efforts by nonstate actors in Japan to reform refugee policies and bring

them more in line with the Convention. Increasing attention to the role of

nonstate actors and transnational relations has added depth to our understanding

of how refugee protection norms diffused into Japan (Arakaki 2007; Dean and

Nagashima 2007; Flowers 2010).

China adopted the Refugee Convention in 1981. In the most compre-

hensive study on refugee policy in China and its two special administrative

regions, Song (2020a) situates China’s adoption of the Convention into the

reform and opening policies instituted in 1978–1979, followed by adoption

of eight international human rights agreements from 1981 to 1984. She

attributes China’s accession to the Convention, at least partly, to a “desire

to integrate into the international community” (Song 2020a, 24). China’s

refugee policies remain the least developed of the East Asian jurisdictions

that have institutionalized the Convention. However, the government still

has to contend with refugees who arrive in China due to conditions in the

neighboring states of Vietnam, Burma/Myanmar, and North Korea. Ibsen

(2014), Choi (2017), and Song (2017) offer comparative analyses to try to

understand China’s differential treatment of refugees depending on their

origin. These three studies find that ethnicity matters in the government’s

willingness to accept groups as refugees and resettle them in China,

findings that confirm the conclusions of earlier research discussed above

(e.g., Muntarbhorn 1992; Suhrke 1993). Ethnic Kokangs and Kachins from

Myanmar are not resettled or integrated to the extent that Vietnamese-born

ethnic Chinese have been, but they have been allowed to stay in China as

“border residents” (Song 2017). North Koreans have received the harshest

treatment as they are designated illegal migrants who risk deportation to

North Korea (Park 2011; Song 2018). Other studies do not focus on
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China’s refugee policy per se but make the case that the state should

protect North Korean escapees as refugees under international refugee

law (Chan and Schloehardt 2007; Kim 2012; Goedde 2011).

To understand East Asian institutionalization of the Refugee Convention,

we must situate these states and their concerns into an analysis framed by the

broader international context characterized by rapid economic growth and

emerging democratic governments. Recent theorizing of norm diffusion

among states and from international to domestic contexts helps us understand

why East Asian states stand apart in Asia as having institutionalized the

Refugee Convention and how implementation is proceeding unevenly across

the region. International norms and state identity are mutually constituted.

International norms, including those codified in international agreements like

the Refugee Convention, set standards of appropriate behavior and govern

membership and status in the international community. Which states institu-

tionalize which norms depend partly on community membership or member-

ship aspirations (e.g. Checkel 1997, Gurowitz 1999). International norms both

draw on and establish hierarchical social order among states; policy advocates

draw on these hierarchies to frame policy demands as appropriate and perhaps

even expected behavior for a state, given its rank in a given international

hierarchy of states (Towns 2012). For their part, states institutionalize inter-

national norms and policies to affirm their identity within a particular com-

munity of states and their rank in the international social hierarchy. In

contemporary global politics, high status is accorded to those states that are

modern and democratic. Flowers’ (2009) findings that Japan adopted the

Refugee Convention as a way of gaining international legitimacy resonates

with Towns’ theorizing on international norm diffusion and social rank. The

broader framework of international norm diffusion and social hierarchy

explains why East Asian nations, characterized by different regime types,

adopted the Refugee Convention.

Human rights and refugee protection both emerged as central international

concerns after WWII. Their status was highlighted and politicized when the

United States made each an important part of the ideological war between the

United States and the former Soviet Union and their respective allies. Human

rights norms are both regulative and constitutive; they regulate state behavior by

setting a standard of appropriate behavior, and they constitute certain kinds of

states. Respect for human rights became one of the fundamental values of

Western democracies, along with economic freedom (a market economy) and

freedom of thought. Adoption of international human rights agreements has

been an important way for states to demonstrate that they belong to the

community of modern and/or democratic states. Mukae (2001), Arakaki

13Refugee Policies in East Asia

use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108999427
Downloaded from https://www.cambridge.org/core. IP address: 18.118.7.226, on 28 Jan 2025 at 22:26:19, subject to the Cambridge Core terms of

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781108999427
https://www.cambridge.org/core


(2007), and Flowers (2009, 2016) support the argument that Japan adopted the

core international human rights treaties to demonstrate its membership in the

club of liberal democracies.

During the Cold War era, “refugees” became synonymous with dissidents

fleeing the former Soviet Union, Eastern Bloc, and other communist countries.

The United States saw refugees from communist countries as an indictment of

communism and a confirmation of the moral superiority of democracy. As

a result, the US government accepted large numbers of people who were

assumed to be fleeing based on a well-founded fear of persecution based on

their political beliefs (Goodwin-Gil 2008). China’s adoption of both market

reforms and the Refugee Convention challenged the narrative of these as

characteristics that distinguished communist and democratic governments, as

it was the first communist country to adopt this important human rights

agreement.

Adopting the Refugee Convention in 1981, Japan affirmed its identity as an

international economic power and democratic state. Institutionalizing the

Refugee Convention in 1982 contributed to China’s efforts to establish its

identity as a modern state defined by a market economy, a project led by

Deng Xiaoping’s market reforms. When the South Korean government adopted

the Convention in 1992 (Lee 2014), it established itself as a member of the

community of democracies soon after its democratic consolidation with the

1987 election. The country further burnished its human rights credentials with

the establishment of its National Human Rights Commission in 2001. The

historical context during the period when Japan, South Korea, and China

institutionalized the Refugee Convention supports the argument that concern

about their position in the international social hierarchy accounts for institu-

tionalization. For Japan and South Korea, the primary concern was their

democratic credentials; for China, it was its economic credentials. In sum, for

China, Japan and South Korea state interests, not the desire to protect refugees

was the motivating factor for ratifying the Convention.

International hierarchies, such as those related to the history of colonization

and empire in East Asia, have been central in shaping the region’s migration

patterns, including the movement of refugees (Morris-Suzuki 2010). The legacy

of empire is also evident in Hong Kong andMacau: the systems for dealing with

refugees in both of these “special administrative regions” are the direct result of

their status until the late twentieth century as British and Portuguese colonies,

respectively. In Taiwan, international politics of a different sort bars participa-

tion in the international refugee regime altogether. Mongolia is a former Soviet-

influenced state that is now a democracy in a complicated geopolitical region.
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2 Asylum Applications, Recognized Refugees, and Sending
and Receiving in East Asia

Throughout Asia, refugees are often viewed as economic migrants whose

primary motivation for moving is to improve the material conditions of their

lives; they are often not seen as refugees with a well-founded fear of persecution

upon returning to their country of origin. The perception that people claiming to

be refugees are actually economic migrants bolsters arguments that refugees

threaten social cohesion. Such arguments result in the securitization of refugees,

whereby those seeking protection go from general threats to social cohesion to

specific threats to national security. Kim’s (2012) examination of South Korea’s

refugee policy significantly challenges the idea of migrants/refugees as threats.

Kim investigates the migration-asylum nexus, critiquing how the unity of

immigration and refugee policy in South Korea contributes to the discursive

construction of migrant/refugee as a threat. To challenge the idea of refugees as

threats, Kim argues that the migration-asylum nexus, where there is a constant

shifting of identity between “migrant” and “refugee” in Asia, is partly due to the

government’s insistence on distinguishing between economic migrants and

political refugees. This often-impossible task leads to refugee status determin-

ation procedures dragging on for years, further forcing refugees to become

economic migrants as they live what Kim calls a “life on probation.” In addition

to novel theoretical insights, Kim also offers an empirically rich study that uses

extensive fieldwork to build a thick description of how Burmese refugees in

South Korea use participation in a transnational political community to improve

their chances of gaining refugee status in South Korea. Schatte and McCann

(2014) document a welcome shift in South Korea’s approach to refugees from

the emphasis on securitization rooted in the “illusion of an ethnically and

culturally homogeneous population” toward greater alignment with inter-

national human rights norms and a focus on protection (Schatte and McCann

2014, 319). This study resonates with Flowers’ (2009, 2016) attention to how

domestic advocates leverage international human rights law to advocate for

refugees. Since South Korea’s Refugee Act was enacted in 2013, more recent

scholarship centers on analysis and critique of the Act (e.g., Wolman 2013).

These studies celebrate the significant achievement of the Refugee Act while

highlighting its weaknesses. Like much of the research on refugee policy in East

Asia, this scholarship uses theoretical insights rooted in rich empirical studies to

produce policy-relevant work that urges more nuanced place-based understand-

ings of refugee policy in East Asia that also have relevance beyond state

borders.
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Against this backdrop, this section will consider data on the number of asylum

applications, recognized refugees, and rejected applications. These data are meant

to provide a broad overview of how East Asian jurisdictions compare on these

measures. These data help us understand the numbers of asylum seekers arriving in

East Asia, how the numbers change over time, how jurisdictions compare with

each other, and where refugees originate. We can see that significant numbers of

asylum seekers did not begin arriving in East Asia until well after the Refugee

Convention had been institutionalized in Japan, China, Taiwan, and Macau,

suggesting that Convention ratification alone is not a significant “pull factor” as

some states might fear. Even as the numbers of asylum seekers in East Asia have

increased, these data demonstrate decisions granting refugee status in the region as

a whole have not changed significantly between 2001 and 2019. So, evenwell after

Convention ratification, East Asia did not offer significantly more protection than

South East Asian states that rejected the Convention. The national-level data allows

us to see trends and to interpret them in light of policy implementation and other

changes at the national level. We can then have some basis for comparison across

jurisdictions. Finally, there is often little understanding of the relationship between

sending and receiving nations within East Asia and asylum seekers’ countries of

origin. The data presented here gives us a clearer empirical picture of these issues.

The raw data is from the UNHCR, so Taiwan is not included. Macau’s numbers

were negligible. Data for Mongolia was not available until 2006.

2.1 Asylum Applications

Although the number of recognized refugees remains low in East Asia, asylum

applications in the region have increased steadily and dramatically over the last

twenty years (see Figure 1).Most of the increase in asylum applications has been in

Japan and South Korea, but Hong Kong also experienced a steady flow of

applications, which only began to decline in 2014. Asylum applications in East

Asia first began to grow after September 11, 2001, at a time of deepening democ-

racy in the region, as demonstrated by a significant growth in and strengthening of

civil society and public interest law organizations advocating for refugees. These

developments led to the most significant changes in refugee policy in the region:

Japan’s resettlement program, South Korea’s Refugee Act and resettlement pro-

gram, and Hong Kong’s uniform status mechanism. These developments will be

covered in more depth below.

2.2 Recognized Refugees

Figure 2 shows the number of refugees recognized in China, Japan, South

Korea, Hong Kong, Macau, and Mongolia for each year from 2001 through
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2019. Despite the increasing number of asylum applications in East Asia, the

number of those granted refugee status remains low. Even though applications

surpassed 1,000 per year in Japan in 2006 and South Korea in 2011 and reached

a high of over 28,000 in Japan in 2017 and over 16,000 in South Korea in 2018,
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Figure 1 Asylum Applications 2001–2019.

Compiled using data from the UNHCR https://www.unhcr.org/refugee-statis

tics/download/?url=G6a4tv, last accessed May 7, 2021.
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Figure 2 Recognition Decisions 2001–2019.

Compiled using data from the UNHCR https://www.unhcr.org/refugee-

statistics/download/?url=G6a4tv, last accessed May 7, 2021.
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recognition decisions have never reached 100 in Japan, and in South Korea,

recognition decisions peaked at 110 in 2018. Even so, South Korea has consist-

ently had some of the highest recognition numbers in East Asia since it

surpassed Japan in 2009 – this was not difficult given that Japan received

2,594 applications that year and recognized thirty-five people as refugees.

Two other interesting trends illustrated by Figure 2 are the high numbers of

recognition decisions made by the UNHCR in Hong Kong and China. In China,

asylum applications and decisions are handled by the UNHCR office in Beijing.

Asylum seekers must make it to Beijing to apply; if they are recognized, they are

resettled in other countries. Hong Kong is not a party to the Refugee

Convention, but until recently, the UNHCR received and evaluated asylum

applications. In addition, Hong Kong does offer protection based on its obliga-

tion to protect individuals from refoulement under the International Convention

for Civil and Political Rights and the Convention Against Torture. These two

programs were unified under its Unified Status Mechanism (USM) established

in 2014. The USM will be discussed in more detail below.

The high numbers of applicants and the low numbers of those granted

recognition are troubling; they indicate that a large majority of those in need

of protection are not receiving it and remain vulnerable, especially if they are

returned to their countries of origin. Such low numbers of recognized refugees

also suggest the need to reevaluate refugee status determination policies and

procedures. Cases such as China and Mongolia, where the UNHCR conducts

status determination, suggest that these procedures are qualitatively different

when undertaken by UNHCR protection officers using the organization’s RSD

procedures. The same holds for Hong Kong prior to 2015 when UNHCR

conducted status determination there. After the universal status mechanism

went into effect and UNHCR was relieved from RSD, the numbers recognized

in Hong Kong significantly declined. It offers a sharp contrast to the outcomes

of RSD carried out in Japan and South Korea by local immigration officers

under national status recognition policies and procedures.

2.3 Sending and Receiving in East Asia

Japan and South Korea are major refugee-receiving states in East Asia. North

Korea and China are major sending states. Hong Kong has been both a sending

and receiving territory, and after the crackdowns on democracy activists in

2018–2020, it has been a net-sending jurisdiction. If Taiwan had a status

determination system in place, it would also receive significant numbers of

applications for refugee status, given the heavy flows from China and

Hong Kong. Japan receives refugees from all over the world – Asia, Africa,
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theMiddle East – but most of the refugees from 2001 to 2004 were from Turkey,

mainly Turkish Kurds. In 2005, refugees from Myanmar became the largest

group seeking protection in Japan. This remained the case until 2013, when

refugees from Turkey again became the number one group, followed by those

from Nepal as a close second. In 2019, the most recent year for which there is

this kind of data available from the UNHCR, the largest number of people

seeking protection in Japan was from Sri Lanka.

From 2001 until 2005, most of those seeking refugee status in South Korea

were from China. In 2006 and 2007, the largest group was from Nepal. In 2008,

those from Sri Lanka constituted the largest number of people seeking refugee

status in South Korea. In 2009–2011, people from Pakistan constituted the

largest number of people seeking refugee status in South Korea. In 2020, the

most recent year for which UNHCR data for South Korea is available, most of

the people seeking protection were from the Russian Federation. In Mongolia,

the number of people seeking asylum is small; nonetheless, from 2006, the

earliest year for which UNHCR data is available, until 2013, refugees seeking

protection all came from China. In 2019, the most recent year for which there is

UNHCR data, people seeking protection in Mongolia all originated from

Turkey. In China, most of those seeking protection in 2002 were from

Burundi; from 2003 to 2006, most of the asylum seekers in China originated

in Pakistan. People coming from Iraq constituted the largest number seeking

asylum in China from 2007 to 2010; those from Somalia took the position from

2011 to 2013. In 2020, the most recent year for which this information is

available from UNHCR, the largest number of asylum seekers was from

Cameroon (for these data and more, see unhcr.org/refugee-statistics [accessed

April 24, 2023]).

2.4 Conclusion

The shifting international position of China from an underdeveloped commun-

ist country to an emerging market economy, of Japan from a postwar developing

democracy to a fully developed economic powerhouse and strong democracy,

and of South Korea from a developing authoritarian country to a developing

democracy precipitated a shift in state interests and the institutionalization of

the Refugee Convention in East Asia. The ten-year time period during which

these three states ratified the Refugee Convention provided a specific context

where all fit the description of middle powers interested in improving their

international rank; their interests and identities might shift over time. In any

case, East Asian acceptance of the Refugee Convention at this time is explained

by constructivist theories of diffusion that uncover the role of state identity and
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international hierarchy in norm diffusion, as discussed above. The question of

implementation is more complicated and began only after a long pause.

Implementation has been uneven across all states and jurisdictions in East

Asia where the Refugee Convention is in effect. Among these states, imple-

mentation is the least developed in China. Japan and South Korea’s initial

implementation focused on revising laws to include refugee recognition in

immigration law. These two countries’ historically strict immigration regimes

(see Chung 2020 and Chung 2021) held a narrow definition of “refugee” and

limited the number of refugees accepted. Implementation of the Refugee

Convention is a politically contested process with uneven outcomes in these

different jurisdictions. The remainder of the study will focus on the dynamic

processes of implementation. The next section will discuss implementation,

examine processes of international norm diffusion to the domestic level, and

sketch out what this looks like in practice in East Asia with an initial examin-

ation of the highlights of developments in refugee protection in the region.

Many agents play a role in diffusing refugee protection norms and pushing

for the implementation of refugee policy. These include lawyers, NGOs, IOs,

government institutions, and refugees. To understand the politics behind the

quantitative data presented in the previous section and the political processes

driving refugee policy, it is important to understand who drives policy, who

derails policy, how priorities are set, and the implications of those priorities. In

each nation, there are complex politics of refugee acceptance that affect policy-

making as well as implementation. For example, the decline in the number of

asylum applications in Hong Kong probably reflects changes after the 1997 shift

to “one country, two systems,” when the territory ceased being a British colony

and became a special administrative region of China.

Moreover, since China passed a new national security law for Hong Kong in

June 2020 that curbs the autonomy of individuals and the territory itself, there

has been an increase in the number of people leaving Hong Kong and seeking

protection abroad. Some have even argued for Taiwan to establish refugee laws

specifically for Hong Kong’s political asylum seekers (Hung 2021). The data

for China, which shows a relatively low number of applications for refugee

status as well as low admissions, raises questions about the politics and policy

around North Korean refugees fleeing to China. It suggests both that most North

Koreans do not make it as far as the UNHCR office in Beijing, the only place

where they can seek asylum, that most North Koreans interested in seeking

protection probably do not opt to do so in China, and that those who do stay in

China are not seeking the protection of refugee status. On the other hand, the

relatively high recognition rate demonstrates UNHCR’s responsibility for status

determination procedures.
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3 Drivers of Refugee Protection in East Asia

The early to mid-2000s was a period when East Asian nations had shifted from

the initial phase of adopting the Refugee Convention and moved into a phase

focused on implementing the norms of the Convention. Despite institutionaliz-

ing the Refugee Convention in much of East Asia, there was little implementa-

tion until 2001, when the first NGOs advocating for refugee rights in Japan

emerged. Prior to the establishment of the Japan Association for Refugees,

Japanese NGOs focused on refugee issues in Japan were service providers

whose role was to assist refugees and asylum seekers; these organizations

primarily dealt with material assistance. The Japan Association for Refugees

was instrumental in forming the national network of NGOs working on domes-

tic refugee issues, Refugee Assistance Japan (RAJA). This ushered in an era

characterized by the emergence of advocacy NGOs in South Korea and Taiwan

networking within East Asia and between East Asia and the broader Asia Pacific

region. These transnational relations became denser with the establishment of

the Asia Pacific Refugee Rights Network (APRNN). This networking organ-

ization was the first of its kind to connect NGOs working on refugee issues

across all of Asia. The biennial meetings, Asia Pacific Refugee Rights

Consultation, allow activists to meet in person. These Consultations are net-

working spaces where activists share local knowledge and advocacy strategies,

and together, they develop alternative approaches to refugee protection that

challenge the top-down international refugee regime with the Refugee

Convention at its center (Choi 2020). According to Choi, this bottom-up

approach moved away from focusing on institutionalization by convincing

states to adopt the Refugee Convention to implementing refugee protection

regardless of the status of the Convention in a given nation. For East Asia, this

emerging emphasis on implementation reinforced and legitimized efforts on the

ground in Japan and South Korea while providing alternatives for organizations

in Taiwan (NGOs) and HongKong (law firms) that had no choice but to push for

implementation without institutionalization since there is no possibility for

adopting the Refugee Convention in those areas.

Nascent transnational networking between Japanese and South Korean

NGOs gained momentum when the regional Asia Pacific Refugee Rights

Network (APRRN) was formed in 2008, but networking in East Asia predates

the formation of APRRN as indicated by a symposium organized by the Japan

Association for Refugees with support from UNHCR Tokyo, Amnesty

International Japan, and Japan Association of Refugee Lawyers. The day-

long event, “Thinking About Refugee Protection Processes in Korea, New

Zealand, and Japan,” brought together NGOs from the three countries to
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discuss refugee recognition processes, asylum applications, and other issues.

The development of APRRN, a regional network, has strengthened relations

among groups in the region and East Asia specifically. In April 2008, the Sub-

Regional Symposium on Refugee Protection in East Asia was co-organized by

the Japan Association for Refugees and South Korea’s Refugee pNan and held

in Seoul under the theme of “Refugee Protection in East Asia and the Role of

Civil Society.” The East Asia working group of APRRN is led by NGOs from

Hong Kong, South Korea, and Japan, with increasing participation of

Taiwanese NGOs. In 2009, the Japan Association for Refugees hosted two

conferences that highlighted a regional approach to refugee issues; these

conferences brought together organizations from Japan, South Korea, and

other countries in the region. These kinds of conferences provide essential

venues for public education, information sharing, and both formal and infor-

mal networking.

3.1 Implementation and Global-Local Connections
in Refugee Protection

Implementation – the creation of law and policy – does not necessarily follow

institutionalization – treaty adoption, ratification, and associated processes.

That gap has become an important area of research (Betts and Orchard 2014).

Institutionalization and implementation, as Betts and Orchard (2014) argue,

should be considered parallel processes, with institutionalization taking place at

the international level and implementation at the domestic. Studying implemen-

tation allows us to understand how norms operate at the level of practice and to

account for why norms change or are constrained in different contexts. Within

Asia, the East Asian region is the leader in institutionalization, with most of the

states in the region being parties to the Refugee Convention. However, imple-

mentation in the region is lacking. The gap between institutionalization and

implementation illuminates the extent to which China (Choi 2017), South Korea

(Lee 2014), and Japan (Flowers 2006, 2008, 2009) have adopted the Refugee

Convention primarily to benefit the state with little concern for refugee protec-

tion and human rights. Implementation triggers a new phase of political con-

testation marked by ongoing processes whereby various actors, including

NGOs, bureaucracies, lawyers, and other parties, shape norm diffusion, that

is, the extent to which the Refugee Convention’s protection norms are translated

to the local level and how they are changed or constrained in that process (Betts

and Orchard 2014). In East Asia, it is possible to detect tension between

authoritarian tendencies, democratic challenges, and colonial legacies. This

research demonstrates that “implementation may lead to different outcomes in
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terms of practice at the national, regional, and local levels and within different

organizations” (Betts and Orchard 2014, 12).

Government action is necessary but not sufficient for implementing refugee

protection. In East Asia, we have seen that NGOs, lawyers, and other non-

governmental actors take the lead in implementation, and it is their initiative

that pushes governments to create new policies or change existing policies to

protect refugees. Advocacy for implementing the Refugee Convention was not

limited to one nation but seemed to have been a wave carried around the region

by transnational nonstate actors. Local, nonstate actors play a central role in

leveraging global-local connections to advance the implementation of refugee

protection. Localization (Acharya 2004), vernacularization (Merry 2006), and

a global-local feedback loop (Tsutsui 2017) offer three ways to understand the

relationship between international norms and local contexts. These diffusion

processes are not mutually exclusive; each emphasizes different aspects but all

address how actors on the ground work to spread norms domestically.

Localization tends to emphasize actors’ local knowledge and is a significant

departure from scholarship that often privileged the role of Western norms

gaining traction in non-Western contexts because of the moral superiority of

these norms. Acharya’s localization is based on observations in Southeast Asian

states where international normswere not adopted wholesale but changed to suit

the local context. Vernacularization centers actors’ fluency in both international

and local knowledge and highlights this fluency as expertise that sets actors

apart from others with local knowledge. Merry clearly situates the action arena

where translators learn norms in the international corridors of power at the

United Nations. These actors then translate the international norms to the local

arena. The norms are not translated wholesale but vernacularization requires

tension between international norms and local practices to spur change at the

local level. The global-local feedback loop emphasizes social movements over

individual actors or other kinds of groups.

Implementation is a period of political contestation as different actors com-

pete to gain leverage over the process in the interest of having their concerns

addressed. This period is also characterized by ideational contestation since it is

obligations from outside; in this case, those norms and ideas embedded in the

Refugee Convention that may challenge or at least sit uneasily alongside

domestic norms and ideas. So, how are international ideas made accessible

and acceptable for a broad domestic audience?

One way that norms are made accessible and acceptable is through localiza-

tion. Localization is a complex and dynamic process “whereby norm-takers

build congruence between transnational norms and local beliefs and practices”

(Acharya 2004, 241). In the localization process, even foreign norms that do not
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initially cohere with local beliefs and practices are incorporated into local

norms. Opportunities for localization of these foreign norms are key for

implementation. This conceptualization of international norm diffusion is a

unidirectional process whereby norms move from the global to the local via

local actors. Local actors’ agency is central to this process as they are the ones

who reinterpret and then reconstitute norms of protection to fit within existing

domestic ideas. One of Acharya’s primary contributions is the idea that

international norms are not just grafted onto local norms as Price (1997)

established. But these norms are also “pruned” or shorn of aspects that do not

cohere with local norms and practices.

We see this localization process at play in Hong Kong, Taiwan, and Macau,

for example. Their histories of sheltering dissidents, even if temporarily, pro-

vide a context where local practices and beliefs are amenable to norms of

protecting refugees. In Hong Kong and Taiwan, this contributes to efforts on

the ground to protect refugees from nonrefoulement despite not being party to

the Refugee Convention. The politics around this issue in these three contexts

also shapes localization.

One could argue that Japan and South Korea’s approaches to protection

also reflect a local preference for deciding who deserves protection and

how they should be protected. The data presented later in Section 4 below

shows a preference by Japanese and South Korean authorities to offer

protection on humanitarian grounds instead of granting refugee status.

This category of protection acknowledges that there is general support

among the citizenry in Japan and South Korea to protect the most vulner-

able based on conditions that are obviously and easily understood as

humanitarian issues.

Vernacularization is a second process through which activists translate

international norms to become meaningful to a domestic audience. This

process focuses even more sharply on the agency of local actors as translators

in the process of diffusing international norms to the local level: “Translators

work at various levels to negotiate between local, regional, national, and

global systems of meaning. Translators refashion global rights agendas for

local contexts and reframe local grievances in terms of global human rights

principles and activities” (Merry 2006, 39). Working on implementation

where political contestation is a defining characteristic, translators are power-

ful and vulnerable as they negotiate this terrain of unequal power. Translators

occupy a powerful position as they are knowledge brokers who have mastered

legal and institutional discourses of both the domestic and international

arena – in this case, the Refugee Convention. Nevertheless, the established

domestic discursive terrain constrains translators. The most significant change
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is in those areas where the international norms challenge domestic norms

enough to make noticeable progress from the status quo but do not offer too

much of a challenge where they will be dismissed outright as incompatible

with domestic beliefs and practices (Merry 2009). In addition to the degree to

which domestic and international norms cohere, translators’ positionality also

shapes their work – their funding sources, social commitments, and institu-

tional frameworks (Merry 2006, 40). One of the most interesting aspects of

this theory of international norm vernacularization is Merry’s conceptualiza-

tion of international norms as norms that emerged elsewhere locally and

traveled through transnational chains of translators that extend from one

locality to another via international institutions.

The positionality of the translators draws our attention to how internal and

external forces influence translators. Japanese activists’ focus on human-rights-

based arguments to advocate for refugee protection most clearly demonstrates

vernacularization and the role of local translators in diffusing international

norms domestically. These activists have a high level of expertise about the

Refugee Convention, international refugee law, the situation in refugee-sending

countries, and refugee policy worldwide. They also often have literal translation

experience since many are fluent English speakers. They use their language

skills in public education activities, which are important in creating broad

public support for refugee rights and NGO activities.

Finally, the third process shifts the analytic focus from actor agency to the

mutual constitution of global institutions and local social movements (Tsutsui

2017, 1050). Not only do global human rights constitute and reconstitute social

movement actors by shaping how they understand the issues they work on but

social movement actors also reinforce and even expand global norms (Tsutsui

2017, 1052). In other words, the global-local relationship goes in both direc-

tions, with local actors also influencing global norms and institutions. This

global-local feedback is most visible in the transnational relationships between

nonstate actors across Japan, South Korea, and Hong Kong. These relationships

are formalized in the Asia Pacific Refugee Rights Network, the regional net-

working organization.

In Section 3.2, instead of presenting detailed individual accounts of China,

Japan, South Korea, Hong Kong, Macau, Mongolia, and Taiwan, I will offer an

overview of the status of refugee policy in the region by focusing on key

developments, such as Japan’s resettlement program, creation of

Hong Kong’s universal status mechanism, the response to Yemeni Refugees

in South Korea, Taiwan’s draft Refugee Act with the goal of illuminating

implementation processes. We will notice that the three processes of norm

diffusion outlined here are not mutually exclusive.
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3.2 Implementation and Diffusion in Practice

As discussed above, diffusion is the process through which norms spread. It is

a crucial link between institutionalization and implementation. Section 3.1

considered diffusion across states at the international level. In this section, the

focus is on norms spreading from the global to the local level (and back) and

becoming a part of the social and political context in a specific place.

Implementation refers to how these norms are put into practice. The

International Refugee Convention does not specify how states should imple-

ment the Convention. The most basic act of implementation is enacting refugee

recognition laws that grant legal status. Yet, even this requires that norms be

diffused locally to create support necessary to pass legislation. Field research in

Japan, South Korea, Taiwan, and Thailand reveals that pressure from activists is

essential for implementation. Activists are central in leveraging international

norms and agreements to frame the issues locally and demand government

action.

Japan and South Korea revised existing immigration laws to include refugees

before ratifying the Convention, but implementation and the accompanying

political contestation began in earnest in the early 2000s when activists decried

the inadequacy of existing laws. In East Asia, implementing the Refugee

Convention was not the result of governments taking steps to fulfill their

international obligations. Indeed, the movement on implementation that we

begin to see starting in 2001 resulted from demands made by civil society,

lawyers, and other actors on the ground who began to use rights-based discourse

to push their governments to protect refugees. Refugee advocacy organizations

and lawyers working on refugee issues were emerging as essential proponents

of implementation; they also helped raise the international profile of refugee

protection in the region.

3.2.1 East Asia Outside of China: Japan, South Korea, Mongolia,
and Taiwan

Diffusion of the norms codified in the Refugee Convention from the global to

local level depends on groups and individuals who make new norms intelligible

locally by translating them into a local vernacular and connecting somewhat

familiar norms to existing local norms through localization. These diffusion

processes can occur regardless of whether the government is a party to the

Refugee Convention. It is important that there are actors on the ground who are

committed to strengthening refugee protection and that they have the tools and

conditions needed to create a culture where protection is valued. Who the actors

are depends on the context and can include epistemic communities such as
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lawyers, nonstate actors such as NGOs, government officials such as local

bureaucrats, local offices of international organizations such as the UNHCR,

local branches of international NGOs (INGOs) such as Amnesty International,

and other individuals interested in refugee protection. These actors use their

skills, expertise, and networks to do this work, which can only be done in an

open society that allows freedom of association and free speech.

Implementation is more likely in East Asian states with strong institutions,

the rule of law, independent, active civil societies, and other conditions that

create an environment conducive to the interactions necessary for norm diffu-

sion. These are places where actors can engage in conferences and workshops,

interact with government officials, and access international organizations. One

example is a “Refugee Assistants Course” that JAR hosted, and the author

attended during fieldwork in 2002–2004. The workshop brought together activ-

ists, people interested in learning about the refugee issue in Japan, lawyers, and

people from the UNHCRTokyo office over two consecutive Sundays for a total

of nine hours. The goal was to educate the public on international refugee law

and raise money for the organization. This workshop is an excellent example of

how actors use public education to spread norms to a local audience. They used

their network, including a membership list, to publicize the course. They used

their connections with experts, including lawyers, officials at UNHCR Tokyo,

and social workers, in addition to their own knowledge, as advocates for refugee

protection for the substance of the course. There were no requirements or

prerequisites to join; one only needed to pay the fee.

Japan, South Korea, and Taiwan have especially strong, nationally networked

NGOs dedicated to working on refugee issues. In the case of Japan and South

Korea, these organizations leverage their governments’ commitments to the

Refugee Convention in pushing forward their advocacy work. All of these states

have local branches of Amnesty International. The local activists are involved

in the organization’s work on issues, including refugee protection and work to

end torture and detention; they do the everyday work of localization and

vernacularization on the ground. Given Taiwan’s international position, civil

society organizations have a high profile and play an important role in the

nation’s foreign policy, contributing to strong ties and significant interactions

between NGOs and the government.

East Asian states outside of China have strong legal institutions. In Japan,

South Korea, and Hong Kong, networks of activist lawyers with expertise on

refugee issues also play a key role in implementation. All four of these territor-

ies are active in the Asia Pacific Refugee Rights Network (APRRN),

a transnational network of NGOs, activists, scholars, lawyers, refugees, and

others from East to West Asia. This network, its biannual meeting (the Asia
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Pacific Refugee Rights Consultation APRRC), and regional and thematic work-

ing groups play a key role in norm diffusion to local levels as well (APRRC

Bangkok, Thailand September 2–4, 2014; see also Choi 2020). Organizations

and individuals from Japan, South Korea, Taiwan, and Hong Kong attend the

East Asia working group. The APRRN is also involved in implementation, as a

recent “Urgent Statement” from its website indicates. Visiting the organiza-

tion’s website on April 13, 2023, the reader is greeted with this statement: “The

Asia Pacific Refugee Rights Network (APRRN) calls for the withdrawal of the

amendment bill to the Immigration Control and Refugee Recognition Act

(ICRRA) in its current form. We raise concerns that the bill, as approved by

Japan’s Cabinet onMarch 7, 2023, may result in longer periods in detention, lack

of due process, and violation of the nonrefoulement principle.” There is a button

that invites readers to click for more information. The APPRN membership in

East Asia consists of nineteen organizations and eight individuals – four organ-

izations in Japan, two in Hong Kong, one in Taiwan, and nine in South Korea

(aprrn.org [accessed April 13, 2023]). The APRRN facilitates the feedback loop

that Tsutsui describes as it engages with the UNHCR and other UN organizations

on behalf of network members and is a central node of norm diffusion and

information sharing.

In Japan and South Korea, efforts to expand implementation started with

advocates pushing for their governments to revise existing refugee policies

and to create comprehensive refugee laws that address not only the legal

status of refugees and asylum seekers but also their social and material

well-being. Both countries saw the successive revision of their immigration

laws, which governed refugee recognition, starting with strict time limits

governing deadlines by which refugees had to submit applications for

refugee status–either from the time they arrived in the country or from

when the situation in their home country changed and fear of persecution

made it impossible to return. Although such revisions appeared as small

administrative changes, they resulted from painstaking work by NGOs.

The emergence of these organizations marked a shift from the more

traditional service-oriented civil organizations that had characterized civil

society, especially in Japan (Flowers 2008). One advocacy organization,

the Japan Association for Refugees, took a more proactive role in engaging

the government. At the same time, the Japan Refugee Lawyers Association

focused on challenging the government on refugee issues. Advocates used

rights-based arguments rooted in international human rights law to make

the case to support and protect refugees.

In South Korea, there was a similar process with two significant differences:

the emergence of NGOs advocating for refugee rights was more directly related
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to South Korea’s ongoing democratization, and lawyers were not just another

set of actors involved in working on behalf of refugees – lawyers’ groups and

law firms actually constituted some of the advocacy organizations. In the most

important breakthrough, South Korean civil society organizations that had

worked for years on writing and lobbying the government to adopt legislation

were successful in getting lawmakers to implement the Refugee Convention in

a more substantial way than the piecemeal immigration policies had. The

Refugee Act, albeit shorn of much of the rights-based language that character-

ized the initial draft, went into effect in 2013. For advocates, the Refugee Act

represented a triumph in the region as it heralded the implementation of the

Refugee Convention in a comprehensive national law for the first time. The

broad coalition of civil society organizations, Korea’s National Human Rights

Commission, and the local office of the UNHCR successfully negotiated the

domestic political terrain around the issue of refugees. Implementing the

Refugee Act successfully moved the issue out of the adversarial realm of

immigration issues, a realm dominated by concerns with state security, border

control, and securitization of refugees and other foreigners (Choi and Park

2020, 6). However, as we will see later, the issue of securitization of foreigners –

portraying a group of people as terrorists or criminal threats to national

security – and securing foreigners’ rights were not settled with the passing of

the Refugee Act.

In a ground-breaking move, Japan was the first Asian nation to join the

UNHCR’s resettlement programs. The government, which has continued to

resist calls from NGOs to establish a comprehensive refugee law, introduced

a pilot resettlement program in 2007; the program was initially supposed to run

for three years beginning in 2010. The goal was to resettle thirty refugees

each year. In 2010, five families (a total of twenty-seven refugees) were reset-

tled; in 2011, four families (eighteen refugees) were resettled. By 2012, the

program had gained a reputation for being unresponsive to refugee needs when

word of the difficulties of previously resettled refugees spread in Japan and in

the camps where the refugees had originated; the three families (sixteen refu-

gees) whom Japan had accepted for resettlement declined the offer, so no

refugees were resettled in Japan that year. It was supposed to be the last year

of the three-year pilot, and despite no refugee resettlement that year, Japan

extended the pilot program for two more years. In 2013, four families (eighteen

refugees) were resettled, and in the final year of the pilot program, 2014, five

families (twenty-three refugees) were resettled in Japan. In 2015, the Japanese

government made the resettlement program permanent (Lee 2018, 1224).

Japan’s resettlement program is the first in Asia and represents an important

step in implementing the Refugee Convention domestically.
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The Japanese government’s approach to establishing the pilot program –

insisting on maintaining tight control of all aspects of the program and shutting

out the expertise of NGOs and refugees themselves – confirms that political

contestation between and among actors on refugee issues in Japan has not

changed much since advocacy organizations began pushing for change in the

early 21st century. However, the weakness inherent in this approach threatened

the future of the program. The government could not ignore the importance of

activists and advocates for mobilizing their networks and using expertise to ease

refugee transition to life in Japan if they wanted to address the shortcomings of

their resettlement program. The government’s initial approach demonstrates its

control over creating and implementing policy. The failure of that policy led to

engagement with nonstate actors with the expertise to help address the pro-

gram’s shortcomings.

Obligations to protect refugees challenge the fundamental understanding of

the nation-state in East Asia, where ideologies of monoethnic nations have been

used strategically as a central pillar of identity. The perception of foreigners and

their (negative) social, political, and economic impact are taken for granted and

have a significant impact on refugee policy. In the case of Japan’s resettlement

program, we see this perception at the core of policy. The initial program design

excluded experts on refugee issues – civil society actors, lawyers, and refugees –

and was limited to one ethnic group from Myanmar – the Karen – who were

residing in the Mae La refugee camp on the Myanmar/Thai Border. The

program sought to resettle nuclear family units with minor children. It pre-

vented families from sponsoring other members, such as grandparents and older

unmarried children, for residency in Japan at a later date.

The first three groups of refugees resettled in Japan via this program were

settled outside urban areas and away from refugee communities who could ease

their transition to life in Japan. The government decided that a rural place of

settlement was best because they expected that rural areas of Japan would

provide more opportunities for ethnic Karen to support themselves by engaging

in agricultural labor, which was familiar to them from both Myanmar and the

refugee camps. The exclusion of civil society, refugees, and others from

resettlement planning meant the government planners had significant blind

spots in their resettlement plan. They failed to account for the differences in

farming that the refugees were used to in Myanmar and the camps where they

farmed in the morning, avoiding the hottest part of the day. The more labor-

intensive farming in Japan required long hours of work in hothouses. The rural

location also meant that the roundtrip commute to take children to and from

school could take more than four hours daily. The decisions that contributed to

the program’s failure prioritized preserving social cohesion. Hatcher and
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Murakami (2020) argue that these kinds of policies are embedded in racism that

underpins immigration policy in Japan in general and refugee policy in particu-

lar. These challenges eventually led the government to include input from

NGOs representing groups of Burmese already in Japan and to allow their

participation in supporting those who arrive in Japan via this resettlement

program.

In March 2022, the Japanese government announced that it would accept

Ukrainians fleeing the war between Ukraine and Russia. At first glance, this

announcement suggested a significant change in Japan’s refugee policy; activ-

ists and experts on Japan’s refugee policy debated the impact of the decision.

The decision would have limited impact as it would apply only to Ukrainians

who have family members currently living legally in Japan. Moreover, the

government would not accept fleeing Ukrainians as refugees but was instead

considering creating a special quasi-refugee status to regularize their stay. The

government eventually shelved this plan. Even so, the basis on which

Ukrainians who would qualify would be accepted is a question related to

complementary protection, which will be discussed in Section 4 below.

South Korea’s 2013 Refugee Act marked a significant milestone toward

implementing the Refugee Convention – both in the country and the region.

The law resulted from a year-long negotiation process between the government

and a broad coalition of civil society actors, lawyers, UNHCR, and others. This

negotiated legislation was a triumph for democratic processes. It signaled

a move away from stalemate and the all-or-nothing calls for change that had

characterized contests between government and civil society in East Asia.

The Refugee Act established the legal basis for resettling refugees in South

Korea. It explicitly authorizes resettlement of people recognized as refugees by

the UNHCR but who need permanent places to settle. South Korea’s pilot

program, like Japan’s, focused on resettling refugees from the camps on the

Thai/Myanmar border. The pilot program ran from 2015 to 2017, during which

time it resettled eighty-six refugees. In preparing the program, the government

closely studied Japan’s pilot program, and the Ministry of Justice organized

a “Working Group on Resettlement” comprising government agencies, non-

governmental organizations, international organizations, and municipal gov-

ernments. Including civil society actors from the beginning contrasts with

Japan’s approach to creating its resettlement program. Such an inclusive

approach resulted in an innovation in South Korea’s criteria for resettlement

compared to Japan’s: it did not exclude the possibility of a family unit also

bringing extended family members such as siblings, cousins, grandparents,

aunts, uncles, and others. Although candidates for resettlement were not limited

to one ethnic group, the government did initially focus on members of the Karen
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ethnicity (UN High Commissioner for Refugees (UNHCR), Review of the pilot

resettlement programme in the Republic of Korea, December 2017, available at:

https://www.refworld.org/docid/5ab25c2f4.html [accessed 2 April 2023]).

Despite the success of a broad coalition in getting the law passed, the Refugee

Act faced criticism and calls for repeal in 2018, when a large number of Yemeni

refugees arrived on Jeju Island, a South Korean tourist destination. These calls

for repeal were accompanied by a petition with 700,000 signatures demanding

that the government deport the refugees and pull out of the Refugee Convention

(Choi and Park 2020, 14). This challenge demonstrated the continued import-

ance and entrenched nature of the perception of security rooted in the mono-

ethnic nation ideal and large numbers of foreigners presenting an existential

challenge. Choi and Park (2020) compare the case of approximately 600 Syrian

refugees being granted refugee status in South Korea without much notice in

2015, three years before the arrival of approximately 500 Yemeni refugees on

Jeju Island in 2018. The latter was framed as a “mass influx” as the asylum

seekers, mostly men, arrived within a short time frame on an island, not in an

urban area. This “mass influx” resulted in serious public opposition to the

Refugee Act. Choi and Park (2020) suggest that despite the broad coalition

of actors involved in negotiating the Refugee Act, these NGOs, the local

UNHCR office, and the National Human Rights Commission constituted an

elite group with expertise in the area. This expertise creates a worldview

informed by a commitment to human rights that may not be shared broadly,

or that may be secondary to the ideology of a monoethnic society for the broader

population (e.g., Lee 2009; Lie 2015; Lie 2001; Lie and Weng 2020; Murphy-

Shigematsu 1993).

Until the end of the Cold War, Mongolia was within the Soviet Union’s

sphere of influence. It is now a democratic country with developing legal,

political, and economic institutions, a developing but still small and weak

civil society, and growing ties with Western liberal democracies. Since the

late 1990s, Mongolia has sought to establish itself as a significant player in

regional and global politics. Its position in a very complicated geopolitical

region heightened the need to use alliances to maintain stability and independ-

ence. The United Nations considers Mongolia part of the East Asian region, but

it sits at the crossroads of some of the most contentious geopolitical issues of the

present day. As a response, Mongolia has established itself as a mediator in

conflicts. It enjoys a position of trust in some of the most complex issues,

including relations on the Korean peninsula (Hong 2022). It also has close

bilateral ties with both China and India and is a part of Japan’s free and open

Indo-Pacific strategy (Mendee et al. 2022). At the international level, Mongolia

has used the UN to establish its legitimacy in the rules-based liberal
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international order. To this end, the government has moved to institutionalize

some of the core international human rights treaties. Its 1992 constitution

established the possibility of granting asylum to people persecuted for their

beliefs or political activities but did not establish a legally recognized refugee

status. So, if authorities grant a person asylum, their lack of legal status means

that they are, in fact, treated as an irregular migrant without a work permit. Its

2010 “Law on the Status of Foreign Citizens” reinforces access to asylum with

a clear statement that “foreign nationals shall have ‘the right to seek political

asylum’” (UN High Commissioner for Refugees (UNHCR), Submission by the

United Nations High Commissioner for Refugees For the Office of the High

Commissioner for Human Rights’ Compilation Report- Universal Periodic

Review: Mongolia, September 2014, available at: https://www.refworld.org/

docid/553a28474.html [accessed 14 March 2023]). The problem, of course, is

the lack of a status determination process or standard for granting asylum. This

procedural gap is where the UNHCR plays a role similar to what it does in China

and has done in the past in South Korea, Japan, and Hong Kong before these

jurisdictions had established their status determination procedures. Given the

significant role that civil society organizations have played in refugee support

and advocacy in other Asian countries, a freer society that allows for more

robust non-governmental organizations could bolster the Mongolian govern-

ment’s institutionalization and implementation of refugee protection, irrespect-

ive of whether or not it ratifies the Refugee Convention. Evolution in this

direction would also provide cover if China lodges complaints and pressures

the Mongolian government to turn away Chinese asylum seekers. Closer coord-

ination with the UNHCR, especially on status determination and resettlement,

would also help to ease tensions that might arise around this issue.

Mongolia is not a party to the Refugee Convention, but it does allow the

UNHCR to document, register, and conduct status determination for asylum

seekers within its territory. The UNHCR provides asylum seekers with living

assistance as well. As a small state with limited power in a complex geopolitical

neighborhood, Mongolia operates in a vastly different context than China,

South Korea, and Japan when they institutionalized the Refugee Convention.

The hesitation to institutionalize the Refugee Convention highlights a challenge

that all states in the region face – that is, how to avoid antagonizing powerful

neighbors who are the source of refugees in the region. Mongolia and other

states in the region need to balance refugee recognition without antagonizing

China, a major refugee-sending country in the region. Amnesty International

reported that not only had the Mongolian government deported two Chinese

asylum seekers, the report noted that one of these people had a refugee status

determination case pending with UNHCR (Amnesty International, Amnesty
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International Report 2014/15 – Mongolia, 25 February 2015, available at:

https://www.refworld.org/docid/54f07dc36.html [accessed 14 March 2023]).

This is a clear case of refoulement. The UNHCR’s Universal Periodic Review

of Mongolia in 2014 found that cases like the deportation of the two Chinese

asylum seekers that occurred earlier that year demonstrate that Mongolia’s

bilateral obligations overrule the informal system it has of allowing temporary

stays until after status determination was complete and durable solutions for

cases were found (UN High Commissioner for Refugees September 2014).

Although Taiwan has a precarious international status, it is a leader of

democracy and human rights in East Asia; these are central to Taiwan’s identity

and distinguish it from mainland China (Krumbein 2019; Kironska 2022).

Taiwan has a history of protecting refugees. In the 1960s, Taiwan sent warships

to evacuate Chinese Indonesians who wanted to leave Indonesia during a time

of ethnic conflict; the country also accepted about 6,000 Vietnamese starting in

1974. A draft law to deal with refugees and asylum seekers was first introduced

in 2005. Drafts were also introduced in 2011 and 2012, but no action was taken.

These three drafts included both Chinese nationals and other foreigners. When

the Democratic People’s Party (DPP) regained power in 2016, four more

proposals to create a law were introduced; this time, they excluded Chinese

nationals (Hung 2021; Kironska 2022). No law is forthcoming, and it is not

clear what domestic institutions will emerge as central to refugee protection.

However, one thing that distinguishes Taiwan from both Japan and South Korea

is that the National Immigration Agency (NIA) responsible for refugees and

immigrants is not situated in the Ministry of Justice but in the Ministry of the

Interior (MOI).

Furthermore, Taiwan’s NIA was newly formed in 2007; thus, the organiza-

tional culture had not yet become entrenched. This difference in where an

authority on immigration in general and refugees in particular resides within

the government is certainly important, but the significance remains unclear.

There is some concern that the NIAwill not be able to balance its responsibility

to enforce the law and protect human rights. Some of these concerns are based

on the widespread belief that a significant number of the NIA personnel are

former National Police Agency (NPA) officials (Author interview. April 11,

2012, Taipei, Taiwan). Situating the NIA in the Ministry of Interior and

charging them with the protection of trafficked persons and refugees introduce

agency differentiation into a process that is the responsibility of the Ministry of

Justice in Japan and South Korea. The case of Taiwan serves as a reminder that

in addition to horizontal regional coordination, vertical coordination between

subnational, national, and international levels is also required to address refugee

issues adequately.
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The proposed Refugee Act is part of the government’s focus on human rights

as a central pillar in Taiwan. The first change of the governing political party in

Taiwan occurred in 2000, when the Kuo Min Tang (KMT) lost control of the

government to the Democratic Progressive Party (DPP). The president initiated

efforts to establish human rights as the organizing principle of Taiwan’s policy

perspective, and the government began to adopt UN human rights conventions

and establish a national human rights commission and a legal framework to

recognize refugees. These moves are instrumental in that the international

human rights regime is one of the most powerful sources of state legitimacy;

being a member in good standing would contribute to Taiwan’s international

position, especially important for a state that does not enjoy formal diplomatic

relations with the main international players such as the United States and

Japan. The efforts were also meant to gain favor with key domestic audiences.

The symbolic power of the first election with a transition of power to the

opposition, resulting in increased human rights protections, has broadened the

appeal of the DPP. Some say that President Chen focused on human rights

policy because many of his party members had been blacklisted in the past, and

he did not want to recreate the history of Taiwan as a refugee-sending country –

in other words, a country that exiled, exported, or otherwise cajoled political

adversaries to leave the country. Although the Refugee Act was proposed under

President Chen (DPP), his party never had enough legislative votes to enact it

during his eight years in power. When the KMT returned to power with the

election of President Ma, Ma continued to pursue human rights legislation. One

expert in international human rights law explained that “domestically, these

kinds of human rights policies have become a part of Taiwan’s values, so [Ma]

almost had no choice. There was also competition between Chen and Ma. Ma

wants to be better than Chen. In any case, he doesn’t want to be worse than

Chen” (Author interview, professor of international human rights law, Taipei,

Taiwan, April 11, 2012).

Sometimes, a jurisdiction like Taiwan cannot ratify an international agree-

ment. However, it still has an institutionalization process that includes approv-

ing the agreement in the national legislature. This process precedes establishing

domestic laws to implement international agreements. Attending to the institu-

tionalization of the Convention in East Asia is important because it offers such

a stark contrast to the broad resistance to the Convention in most of Asia.

Taiwan’s international position means that it has no formal relationship with

the UNHCR but its government is exceptionally driven to adopt international

human rights standards. Two examples are the International Convention on

Civil and Political Rights and the International Convention on Economic Social

and Cultural Rights, which were ratified and then implemented into domestic
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law – when the government attempted to deposit instruments of ratification at

the UN, they were not accepted since Taiwan is not a member. One scholar of

international human rights law described the two possible processes by which

the government establishes human rights law in Taiwan: one is to ratify the

relevant international agreement and incorporate the norms codified there into

domestic law; the second is to create domestic law without an effort to incorp-

orate the international standard. In his view, the first approach is the best

because “it is important to include international standards . . . and because

Taiwan’s unique international position [the People’s Republic of China is

recognized by the United Nations and most states as ‘China’] makes it a good

way to prepare to be a part of the international community” (Author interview,

Taipei, Taiwan, April 11, 2012). Thus, despite no official connection with

UNHCR, the UN and its agencies still impact government action and civil

society in Taiwan.

The fact that Taiwan’s government had drafted a Refugee Act without

adopting the Refugee Convention was seen as problematic (Author interview,

Amnesty International Taiwan, Taipei, Taiwan, April 10, 2012; Author inter-

view, Taipei, Taiwan, April 11, 2012), and the fact that the proposed Refugee

Act did not incorporate the international standard provided significant motiv-

ation for Taiwanese NGOs to link up with the transnational refugee-advocacy

network in Asia. Their goal is to ensure Taiwan’s government commits to and

complies with the Convention. When states ratify an international agreement

through the UN, an important part of institutionalization is the periodic reviews.

UN review processes also encourage NGOs and other civil society actors to

participate by submitting counter- or shadow reports to offer information not

included in government reports; they also remind governments to consult with

NGOs when preparing official country reports. These processes that involve

NGOs also contribute to diffusion processes as these actors use their know-

ledge, further develop their expertise, and apply the international standard to the

local context in the process of deeply engaging with international agreements to

understand their government’s obligations. They use this knowledge to evaluate

government progress on implementation and build it into their activities. Since

Taiwan does not undergo such reviews under the relevant UN committees, it

periodically invites international groups to undertake such reviews of how well

the government is implementing the ICCPR and other international human

rights agreements. A review in 2013 recommended that Taiwan’s government

establish refugee protections and mechanisms to grant political asylum to

comply with the nonrefoulement obligations in the ICCPR (Kironska 2022).

The UNHCR has offices in Japan, South Korea, and Hong Kong and has

previously provided RSD for these jurisdictions before they developed their
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procedures for conducting status determination. However, Taiwan has no offi-

cial government connections with the UNHCR, so the refugee organization is

allowed to maintain relations with and assist NGOs in Taiwan. Given that

Taiwan does not yet have a refugee recognition system or RSD procedures,

the relationship between Taiwanese NGOs and UNHCR will shape how these

organizations understand status determination. The experience of Japanese and

South Korean NGOs and their relationships with local UNHCR offices are

instructive. In Japan and South Korea, the local UNHCR office has played

a significant role in capacity building among NGOs and government officials

alike. NGOs will then help to translate and localize these norms through

their interactions with other stakeholders, such as government officials, local

bureaucrats, local activists, and community members. Although the UNHCR no

longer conducts RSD in Japan and South Korea, it still plays a key role in

strengthening protection through capacity building. For example, the UHNCR

Seoul office hosted meetings between NGOs, government officials, and others

that led to the Refugee Act (Author Interview, UNHCR Seoul, South Korea

2010). The UNHCR Tokyo facilitated monthly meetings of Japanese NGOs

working on refugees within Japan and abroad, eventually spawning a domestic

NGO network, Refugee Assistance Japan (RAJA), and Japan Platform, a

network of Japanese NGOs working on refugee issues abroad, funding organ-

izations including Keidanren, the Ministry of Foreign Affairs and others

(Flowers 2008).

3.2.2 China and Its SARs

China is a long-established authoritarian regime with repressive policies that

limit civil society activity, increasingly antagonistic relations with the major

liberal democracies, and centralized control over institutions. Although China

institutionalized the Refugee Convention the same year as Japan, it has not

made meaningful progress toward implementing it. Moreover, its repressive

regime does not have the political space for norm diffusion. No NGOs publicly

work on refugee issues in China (Song 2020b). The UNHCR has an office in

Beijing, but the lack of NGOs working on refugee issues in China severely

limits the possibility for norm diffusion through vernacularization and localiza-

tion. In other East Asian jurisdictions where the UNHCR has a presence and/or

has been charged with conducting RSD, the organization built a strong rapport

with government officials, especially those in ministries of justice and foreign

affairs (Author Interview, UNHCR Seoul, South Korea; Tokyo, Japan). The

local UNHCR offices have used these connections to help build state capacity

by holding workshops for these government officials and through regular
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consultation; such iterative interactions also serve to diffuse norms. In other

states, the UNHCR has also contributed to networking among civil society

organizations and between these organizations and the government. The

absence of an independent civil society in China is also evident here.

The politics around refugee acceptance in the region demonstrates that

concerns around managing relations with China seem to have impacted how

others in the region – both with formally established protection systems such as

Japan and those working to establish systems such as Taiwan – respond to

Chinese asylum seekers. In Japan, the first Chinese asylum seeker was granted

refugee status after an eight-year wait. Local activists viewed this long delay in

recognition as the result of political concerns. We saw how concern about cross-

strait relations has contributed to a lack of progress on Taiwan’s Refugee Act;

Taiwan does not relish the possibility of provoking China by recognizing

Chinese asylum seekers as refugees. Suppose Taiwan established a Refugee

Act with recognition procedures and a status determination process. In that case,

there is no doubt that asylum seekers from mainland China and Hong Kong

would be among those seeking protection. If a state with the power and standing

of Japan is reluctant to create friction by recognizing Chinese refugees, Taiwan

certainly wants to avoid that possibility. Hong Kong was in a similar position.

The British declined to extend its obligations under the Refugee Convention to

Hong Kong to avoid having to recognize Chinese refugees, and the Hong Kong

SAR government opted to keep this status quo after the transition. Despite

creating a status determination system, Hong Kong has continued to deny

resettlement. We might speculate that similar concerns are at play in Macau’s

failure to recognize refugees despite having created a robust recognition system.

While China casts a long shadow over refugee recognition in other East Asian

jurisdictions, it is not immune to (geo)political concerns in handling refugee

issues. Although the government tolerates North Koreans crossing the border

into China, they engage in a delicate balancing act to deter mass exits from the

DPRK.

China’s special administrative regions, Hong Kong and Macau, exercise

independence over some areas of governance, including immigration and

refugees. Each has inherited political cultures and legal systems from their

former colonial powers, and each has adapted differently to the one-

country, two-systems approach. In the years since their status change in

1997 and 1999, respectively, China has exerted more control and curbed

freedoms. Macau’s political culture, weak civil society, and lack of polit-

ical opposition are similar to China’s. When power over the affairs of these

two island nations reverted to China in the late 1990s, the status of the

Refugee Convention in both places was one of the issues that had to be
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dealt with explicitly during preparations for the transition (Song 2020). As

both territories retained significant control over immigration issues –

including refugee protection – the status of refugees quickly became an

issue that needed to be resolved.

Hong Kong was under the United Kingdom’s rule from 1842 until July 1,

1997, and Macau was under colonial rule by Portugal from 1557 until

December 20, 1999. The status of the Refugee Convention and subsequent

developments in refugee protection in these two special administrative regions

of the People’s Republic of China were the legacy of colonial rule. Although

both Hong Kong and Macau had historically provided refuge to displaced

mainland Chinese at different times (Song 2014, 2020), they took very different

approaches to implementing the Refugee Convention. Portugal extended its

obligations under the Refugee Convention to Macau in 1999. The UK never

extended its obligations under the Refugee Convention to Hong Kong, and the

Hong Kong administration strongly objected to having China’s obligations

under the Refugee Convention extended to the territory after July 1, 1997.

When Hong Kong and later Macau came under China’s control with “one

country, two systems,” the two special administration regions retained sover-

eignty over immigration issues within their respective territories; that meant

each was free to establish legal and policy frameworks to implement refugee

protection.

Despite having the same institutional arrangements under “one country, two

systems,” China’s two SARs have distinct state-society relations and political

cultures shaped by relations between China and the two colonial powers, Britain

and Portugal. The China-Britain relationship was adversarial, while the

Portuguese assimilated more to local Chinese norms, and China had more of

an influence on the governing process in Macau (Chun 2019, 422). The rela-

tively weak association with Portugal and strong political and cultural attach-

ment to China smoothed repatriation, and Macau residents readily embraced

a Chinese national identity. Macau’s public has steadily expressed trust in both

the local SAR government and the national government in Beijing since

repatriation. Indeed, trust in the national government is 50 percent (Wong and

Kwong 2020). There has been broad social stability due to this relatively high

trust in the government and strong support for Beijing, where pro-Beijing

politicians receive 60 percent support. Opposition parties and civil society

groups are weak. Social mobilizations are not common in Macau, and when

they do occur, they usually target specific government policies; they do not

demand broad political reform, democracy, or free speech. So, popular dissatis-

faction is not a direct challenge to mainland government and governance (Ieong

and Wu 2021).
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Between 1978 and 1991, Macau hosted about 40,000 Vietnamese refugees in

camps. Since then, Macau has received only a few applications for refugee

status. In 2004, Macau established a law, the Regime of the Recognition and

Loss of Refugee Status, to implement the Refugee Convention and establish

a refugee status determination system (Song 2020). A Refugee Affairs

Commission in Macau assesses applications for refugee status and recommends

whether to grant refugee status. The policy sets out strict timelines for assessing

the application, but in reality, they are not met, and it could take up to eight years

to process an application (Song 2020, 165). In the case of a mass influx of

refugees, the system allows Beijing to become involved. Despite establishing

refugee status determination (RSD) procedures in 2004, Macau has not recog-

nized any refugees.

In contrast to Macau’s embrace of a Chinese national identity, Hong Kong

residents have a very strong local Hong Kong identity that sits in opposition to

a Chinese national identity; the balance of whether Hong Kong residents

identify as Chinese or as Hong Kongers has shifted drastically since repatri-

ation, in June 2019, more than 50 percent self-identified as Hong Kongers,

while those who identified as Chinese hit a low of 10 percent (Wong and Kwong

2020). In Macau, 80 percent of the population has consistently identified as

Chinese. This suggests the difficulty that people in Hong Kong have had

adopting a national identity and reconciling it with their local identity. This

Hong Kong identity is closely tied to a distinct political culture defined by

a more free and open society and democratic values. The strong local identity

contributes to political mobilization, where a strong civil society pushes for

broad democratic reforms. The local population uses social movements to

express their preferences and dissatisfaction with government policies,

undemocratic local government, and Beijing’s interference in local governance

(Wong and Kwong 2020; Ieong and Wu 2021). After repatriation, there

remained strong opposition parties in Hong Kong politics that matched the

strength of pro-Beijing parties and politicians, leading to much more political

contestation than in Macau.

Another difference between Hong Kong and Macau is the legal culture.

While Macau’s courts “tend to apply legal reasoning consistent with govern-

ment policy” (Ieong and Wu 2021, 670), Hong Kong has a vibrant legal

community. Lawyers’ expertise has been central to the evolving refugee policy

in Hong Kong. When three court cases challenged the fairness of Hong Kong’s

system, lawyers emerged as the central actors shaping how the Refugee

Convention would be implemented in Hong Kong. As the cases progressively

implemented the norm of nonrefoulement of both refugees and (potential)

victims of torture, the role of the UNHCR and Hong Kong administrators was
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redefined, with the latter becoming more influential in determining how protec-

tion mechanisms functioned. The steady erosion of Hong Kong’s civil society

and political culture makes it reasonable to expect that space to debate these

issues will continue to narrow over time.

3.3 Conclusion

Despite Japan, South Korea, and China institutionalizing the Refugee

Convention in the early 1980s and 1990s, there remained a significant gap

between institutionalization and implementation in each country. Motivated

by state interests and identity, governments took the initiative in institutional-

ization. However, they had no incentive to implement the Convention any

further than their initial efforts that followed soon after adopting it. Further

implementation would not be realized until NGOs in Japan and South Korea

began advocating for change. Change has typically been piecemeal, coming in

fits and starts. This was not surprising given that refugee protection challenges

state sovereignty and the fundamental identity of the nation, thus making

instituting more significant laws and policies to protect refugees difficult.

Analysis of China and its SARs and East Asian states outside of China shows

that the strength and openness of institutions, rule of law, and free and open

societies increase the opportunities for norm diffusion and implementation even

if governments are initially resistant. Norm diffusion is necessary for imple-

mentation, and this process largely depends on local activists; without them,

norm diffusion and implementation are nearly impossible. The next two sec-

tions will focus more keenly on implementation by examining two central

policies related to refugee protection – refugee status determination and com-

plementary protection.

4 Refugee Status Determination Procedures

Refugee status determination procedures are the most basic step in implement-

ing refugee protection. It is also an area that clearly demonstrates the narrow

space available for civil society influence even in democratic states. Whether

and how states conduct RSD demonstrates how officials view refugees –

whether they are people with rights deserving protection or a security threat

to be managed. Civil society organizations can lobby the government to estab-

lish laws for legal recognition, and advocate for establishing RSD procedures;

they can even suggest what kinds of protection is most humane but the process

is under the government’s control. In cases where RSD procedures already

exist, civil society organizations can advocate for revisions to ensure the

policies recognize and protect refugee rights more broadly.
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Governments establish their own refugee status determination procedures

to legally determine the status of people seeking asylum or protection under

the Refugee Convention. Although a person might meet the Convention’s

definition of a refugee, states neither provide protection under their treaty

obligations nor grant access to legal, economic, or social benefits unless and

until their government officials formally acknowledge the refugee status of an

individual or a group. RSD procedures reflect the state’s interests. They are

also a site where tensions become apparent between state sovereignty and the

obligation to protect refugees. RSD procedures balance domestic and inter-

national interests and provide a window into how governments view refugees.

In some cases, where states have been unwilling or unable to establish RSD

procedures, the government might allow the nearest local or regional UNHCR

office to conduct RSD.

Even if states ratify the Refugee Convention, domestic legislation and refu-

gee status determination (RSD) procedures can violate or affirm the human

rights of refugees and ensure the integrity of the Refugee Convention. These

procedures reflect the relative balance between national interests and humani-

tarian concerns (Bari 1992). By comparing the RSD procedures of East Asian

nations, we can see how they codify national interests and attitudes regarding

refugees. One observation is that the procedures in East Asia reflect preoccupa-

tions with the enforcement of law and order, especially concerning immigration

law and national defense and security; they also demonstrate little concern for

applying international refugee law in a humanitarian way or for protecting

refugees. For example, a negative attitude about refugees in Japan has fueled

attempts to limit the number accepted. Before 2004, the government limited

refugee recognition by using a strict time limit known as the “Sixty-Day Rule,”

which required asylum seekers to apply for refugee status within sixty days of

arriving in Japan or from the date at which the situation in their country of origin

made it impossible for them to return. Such a time limit bears no relation to the

veracity of the claim of a well-founded fear of persecution, but it provided

a basis for denying asylum claims.

The UNHCR recognizes the need for RSD to balance state interests with

humanitarian protection and has established no strict standard that all RSD

procedures must meet. The UNHCR does have a handbook to guide how its

officers conduct RSD under the UNHCR’s mandate in situations where “a

country is not a state party to the Convention or the Protocol, have restricted

the application of these instruments, or have yet to enact refugee legislation, or

when their RSD procedures are non-functioning or do not meet minimum

standards” (Simeon 2010). The UNHCR and its Executive Committee also

publish guidelines to help address issues that arise during status determination,
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but states are not required to consult these handbooks and memoranda.

Nevertheless, there is general agreement among scholars and practitioners

that best practices for the design and administration of refugee status determin-

ation procedures include: (1) independence, including independent appeal, (2)

consistency, and (3) competent decision makers (Simeon 2010). Although

activists do not exercise any control over RSD, they do advocate for the

government to work toward achieving these best practices.

Across East Asia, governments base RSD procedures on restrictive immigra-

tion policies that circumscribe who can enter the nation’s borders, under what

conditions, and for how long. Authorities may prohibit individuals from enter-

ing a country by strict pre-arrival immigration regulations, including visa

requirements. Post-arrival, they may be subject to detention and removal

policies that aim to exclude those very groups that often arrive as refugees in

need of protection (Schloenhardt 2002). Immigration laws seek to exclude those

authorities’ view as threatening the country’s economic, political, and social

stability. Although some nations have revised their RSD procedures over time,

of the East Asian countries that have instituted status determination procedures,

without fail, initial procedures reflect the widely held view that those claiming

to be refugees are actually economic migrants who have left their countries in

search of a better life and should be excluded. The basis of their exclusion is the

belief that they threaten the nation’s economic health or social stability. In fact,

one’s life chances, including economic opportunity, are closely tied to the

grounds upon which refugee claims are made (race, religion, nationality, mem-

bership in a social group, political opinion), and persecution is not defined in the

Convention but has an evolving scope that certainly includes human rights

violations, including being deprived of access to the means to live a life of

dignity due to one’s race, religion, nationality, and so forth (McAdam 2007;

McAdam 2011).

Moreover, reasons for fleeing can include a well-founded fear of persecution

as defined in the Refugee Convention and secondary reasons such as material

deprivation, including access to basic human needs like food or education.

Given that in some Asian countries, including Japan and South Korea, those

tasked with executing RSD procedures are usually trained in immigration

enforcement, it is important to shift their orientation to ensure that they can

competently apply refugee law in a humanitarian manner (Bari 1992). Before

we get in to how to facilitate that shift in orientation, let us examine RSD

procedures more closely across East Asia.

Table 1 shows the percentage of applications recognized in East Asian

nations; this is a better measure for comparative analysis than raw numbers.

Considering the percentage of applications recognized allows us a better
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comparative measure for analysis. There is no globally agreed-upon way to

calculate the refugee recognition rate. However, the UNHCR calculates a global

recognition rate that includes all reporting states and UNHCR recognitions. In

2009, the global recognition rate was 38 percent (https://www.unhcr.org/

4ce531e09.pdf accessed March 19, 2022). Table 1 shows that China’s recogni-

tion rate was 38 percent; we must remember that China does not resettle

refugees, and the UNHCR’s local Beijing office handles its recognition proced-

ures. South Korea’s recognition rate for 2009 was 22 percent, and Japan had the

lowest recognition rate of 1 percent . Overall, Japan has the lowest recognition

rate of the four places represented on the tables. Its highest recognition rate

reached 6 percent in 2005. China and Hong Kong, where the UNHCR handles

refugee status determination, had the highest overall recognition rates. In some

years, Mongolia also had very high rates.

The causes and consequences of recognition rates are many and vary from the

availability of interpreters to government ideology to the identity of individuals

deciding the cases. Even in the best cases, RSD procedures are rough and messy

ways of determining who deserves protection. Ensuring all who need the

Table 1 Percentage of Applications Recognized 2001–2019.

Year/Country China Hong Kong Japan Mongolia S. Korea

2001 N/A 6.36 4.08 0
2002 33.33 30.21 1.08 0
2003 22.22 26.54 1.58 13.51
2004 37.08 6.76 2.32 8.88
2005 30.51 8.79 6.33 1.25
2006 23.86 1.49 2.45 50 3.67
2007 82.3 0.22 3.25 0 1.39
2008 92.85 3.28 3.33 100 7.86
2009 37.87 2.09 1.34 0 21.93
2010 16.66 13.35 2.24 0 9.2
2011 106.97 2.98 0.61 0 3.71
2012 18.57 0.82 0.49 71.42 5.42
2013 16.66 1.85 0.09 100 2.55
2014 16.66 10.48 0.13 83.33 2.07
2015 8.62 7.46 0.19 100 0.63
2016 7.85 100 0.15 100 0.62
2017 1.47 50 0.04 100 1.15
2018 7.2 N/A 0.22 0.68
2019 10.1 100 0.25 100 0.19
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protection that refugee status offers receive it means establishing easily access-

ible, fair, and robust RSD procedures that qualified professionals consistently

apply. Governments can address high rejection rates by attending to three areas:

access to counsel, transnationality of RSD, and governance of refugee law

(Jones 2009). These three areas cut across all states and regions and are central

to addressing high rejection rates; the first two are especially relevant for

the present study. Access to counsel helps ensure that the RSD “outcome is

based on full facts of the case and understanding of international law”

(Jones 2009, 53).

In the regular course of carrying out these duties, legal counsel will advocate

for applicants for refugee status to receive appropriate facilities, including

interpreters, necessary to establish the facts of the case. Attention to the

transnationality of refugee status determination is a fact in even the most

basic cases, given that these decisions apply laws in one country to the circum-

stances of another to determine the fate of the person applying for refugee

status. Training in refugee law, especially the unique transnational aspects of

this body of law, its practice, and application, is lacking in contemporary legal

education in most countries (Jones 2009). Finally, there is the issue of govern-

ance. “UNHCRmust both develop refugee law, attempt to secure its application

by states, and apply it in its own RSD operations” (Jones 2009, 54). It is no

mistake that those jurisdictions that depend on the UNHCR for status determin-

ation more closely approximate the global recognition rate. Finally, because not

100 percent of the cases are resolved each year, there are times when the

recognition rate can exceed 100 percent, such as China’s in 2011. Some years,

the number of cases accepted exceeds the number who applied because unre-

solved cases carry over into the next.

4.1 Refugee Status Determination by Country

After the Indochinese refugee crisis, China and Japan ratified the Refugee

Convention and the 1967 Protocol. China adopted both the Convention and

Protocol in 1982, while Japan adopted the Convention in 1981 and the Protocol

in 1982. Forty years after ratifying the agreements, China has not yet established

RSD procedures. Obligations under the Refugee Convention and Protocol

extend to the Macau SAR but not Hong Kong SAR. Japan revised its immigra-

tion act to address refugee recognition. South Korea ratified the Refugee

Convention and 1967 Protocol in 1992 and, like Japan, revised its immigration

act to address how to recognize individual refugees officially. Because Taiwan

is not a member of the United Nations, it cannot become a party to the Refugee

Convention and Optional Protocol; Taiwan does not have refugee status
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determination procedures. Taiwan has, however, adopted the International

Covenant on Civil and Political Rights (ICCPR), one of the core human rights

agreements and one that prohibits refoulement. Civil society organizations

advocate for refugee acceptance and protection, and a draft Refugee Act was

initially introduced to the legislature in 2006 (author interview, Taiwan 2012).

In 2009, Taiwanese NGOs became actively involved in revising the legislation

and advocating for its passage (Choi 2019). Ten years later, Taiwan’s Refugee

Act still had not passed. Using the experiences of South Korean NGOs (all are

APRRN members that contributed to drafting South Korea’s Refugee Act and

advocating its passage), APRRN’s Legal Aid and Advocacy Working Group

became involved in pushing Taiwan’s legislature to pass the Refugee Act. As of

this writing, Taiwan’s Refugee Act has still not passed, and there have been

increased calls for it since 2019 by supporters of democracy activists in

Hong Kong.

4.1.1 China

China joined the international response to the surge of Vietnamese refugees by

endorsing the Comprehensive Plan of Action (CPA), an international effort to

standardize refugee status determination and share the burden of protecting and

resettling Vietnamese refugees. Under this plan, the Chinese government reset-

tled more than 250,000 Vietnamese refugees from 1978 to 1982. Nevertheless,

RSD procedures and domestic implementation of the Refugee Convention are

still lacking (Schloenhardt 2002; Song 2018). Since the mid-1990s, Chinese

authorities, including the Ministry of Foreign Affairs, the Ministry of Public

Security, and the Ministry of Civil Affairs, have been working on “Rules for the

Identification and Administration of Refugees” with assistance from the

UNHCR. After more than twenty years, it is clear that there has been no

progress because the Chinese government has no interest in implementing

RSD procedures. In 2008, a draft was finally presented to the Chinese State

Council for consideration but has never been adopted (Song 2018, 148). In

2012, the Chinese government finally revised its Exit and Entry Administration

Law, Article 46, which outlines the criteria for legal status for asylum seekers

and lawful stays for refugees for the first time (Choi 2017, 232). However, there

are still no clear and transparent RSD procedures.

The lack of RSD procedures reflects China’s position that successfully

addressing refugee flows requires addressing “root causes,” which, for them,

include poverty and underdevelopment. This view is based on China’s experi-

ence as a source of refugees from the mainland to Hong Kong, a refugee flow

that lasted from the establishment of the PRC in 1949 until the early 1980s.
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Despite the heavy presence of the People’s Liberation Army between Shenzhen

and Hong Kong and the threat of death to deter those trying to flee, the flow

continued. In the late 1970s, Deng Xiaoping argued that the economic gap

between mainland China and Hong Kong was the main driver of refugees, and

he focused on narrowing that gap by establishing a Special Economic Zone in

Shenzhen City in 1979. Authorities attributed the sharp decline in the number of

people trying to cross into Hong Kong in the early 1980s to the economic

development of Shenzhen. It continues to influence government officials’ view

of why refugees flee and the most effective ways to address such movements

(Song 2018, 141). Of course, the focus on economics and material conditions

ignores the role of politics and the connection between the two in creating

refugees. Because China lacks RSD procedures, the UNHCR regional office,

established in 1997 in Beijing and covering mainland China, conducts refugee

status determination under its mandate for those who make it to Beijing to seek

protection. However, even this route is not open to everyone as the government

maintains a no-admission policy for North Koreans and views ethnic Kokangs

and Kachins from Burma/Myanmar as “special border residents” (Song 2017).

The subregional office in Hong Kong covers Hong Kong, Macau, and

Mongolia; it does RSD in Mongolia under the UNHCR mandate.

4.1.2 Macau

China’s government extended the application of the Refugee Convention to

Macau when Portugal ended its colonial rule over the region in 1999 and

withdrew its extension of the obligation under the Refugee Convention and

1967 Protocol to Macau as a colonial holding (Schloenhardt 2002). To meet the

obligations of the Convention, Macau implemented a law, “Legal Framework

on the Recognition and Loss of Refugee Status,” in 2004. This law established

a commission to determine refugee status in the special administrative region

(Song 2014, 93). The number of applications for refugee status and the recog-

nition rate are both low in Macau despite the region’s generous definition of

“refugee.” In addition, despite the low numbers of applicants, when there are

applicants, the government has a difficult time processing applications within

the time frame specified in the law. According to Song, “as of mid-2013, there

were no refugees and only six asylum seekers residing in Macau. From 2002 to

early September 2011, only 15 requests for refugee status were submitted, of

which 10 were denied, and one was canceled” (Song 2014, 94). The case of

Macau demonstrates that despite being a party to the Refugee Convention,

having a comprehensive law regarding refugee status determination, and pro-

viding refugees the same rights as residents, it still suffers from delays in the
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process and the low recognition rate that seems to be a pattern in East Asia.

Macau is the clearest case in East Asia that implementation without substantial

diffusion leads to ineffective policy.

4.1.3 Hong Kong

In China’s other special administrative region, Hong Kong, the situation sur-

rounding refugee protection is much more complex and dynamic. In short, the

Hong Kong government protects people from being sent back to places where

they might face persecution, but the government neither recognizes nor accepts

refugees. Unlike Macau, the Refugee Convention did not extend to Hong Kong.

The British colonial authority never extended its obligations to Hong Kong

under the Refugee Convention and Optional Protocol. If it had, they would have

had to evaluate the status of people fleeing mainland China and extend protec-

tion. After repatriation, the local authorities resisted extending the Refugee

Convention and 1967 Protocol in the special administrative region and have

taken a strong position against granting asylum. When Hong Kong became

a special administrative region of China, the local government retained control

of immigration, including the power to establish laws regarding asylum seekers

and refugees (Loper 2010, 405). Despite opposition to granting asylum,

Hong Kong is still bound by seven core international human rights instruments

that include implicit and explicit guarantees of nonrefoulement; these include

the Convention Against Torture and Other Cruel, Inhuman, or Degrading

Treatment or Punishment and the International Covenant on Civil and

Political Rights, both of which inform constitutional rights in Hong Kong and

have been implemented into Hong Kong law (Loper 2010, 405). These obliga-

tions are the basis for the continued evolution of Hong Kong’s procedures that

deal with asylum seekers. These commitments explain why, despite not being

bound by the Refugee Convention, Hong Kong’s court’s legal decisions con-

tinue to require the government to protect people who will be subject to

persecution and torture if they are deported, including but not limited to

refugees.

Since the Hong Kong government resolved the last cases of Vietnamese

refugees and the camps were closed in 2000, the Hong Kong government and

the UNHCR subregional office in Hong Kong operated under an informal

agreement that the UNHCR office would determine the status of refugees

under the UNHCR mandate for people seeking protection from refoulement

in Hong Kong. There are no legal provisions for refugees, but the Hong Kong

government does allow refugees and asylum seekers to remain in Hong Kong

until their cases are resolved. So, while waiting for their cases to be decided and/
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or for resettlement in another country, asylum seekers and refugees have no

legal status in Hong Kong; they cannot work and have no access to social

services such as subsidized housing or income support.

Hong Kong courts decided a series of cases from 2004 to 2014 that led to

establishing the unified status mechanism (USM) and completely changed

how the Hong Kong government handled nonrefoulement claims, including

those of refugees. In 2004, Prabakar, an ethnic Tamil from Sri Lanka, sought

asylum based on a claim that he was tortured in Sri Lanka. The UNHCR

initially denied Prabakar refugee status, and the Hong Kong government

issued a deportation order. The government refused to rescind the order

even after the UNHCR reversed its decision and granted Prabakar refugee

status. Prabakar took advantage of Hong Kong law, allowing those denied

refugee status to seek judicial review. The Hong Kong Court of Final Appeal

found that “a person not protected by the Refugee Convention might never-

theless be protected by the Convention Against Torture (CAT) and vice versa”

(Loper 2009; Song 2020, 146). The Court of Final Appeals decision in the

Prabakar case essentially found that the UNHCR subregional office in

Hong Kong’s refugee status determination procedures was inadequate insofar

as it did not provide for the protection of potential victims of torture who were

not necessarily refugees (Loper 2009, 253) and led to the creation of a second,

overlapping mechanism, the “torture screening mechanism,” that essentially

operated on a parallel track (Loper 2010, 407). The Hong Kong Immigration

Department administered the torture-screening mechanism that allowed com-

plainants to seek protection from refoulement to a country where they would

be tortured; the claims are based on Article 3 of the Convention Against

Torture. These overlapping and parallel tracks, RSD under the UNHCR and

torture screening under the Hong Kong authorities, did not provide efficient

and effective procedures to protect refugees, asylum seekers, and others

needing protection. A 2008 decision by the Court of First Instance held that

neither the torture screening mechanism nor the refugee screening mechanism

met the “high standards of fairness” set out in the Prabakar case. The

mechanisms continued to lack publicly funded legal assistance, did not

allow legal representation at interviews, and there was insufficient training

for decision-makers, among other things. In response, the torture-screening

mechanism was revised in December 2009. That same year, the UNHCR and

the Hong Kong government increased their level of cooperation to improve

the training and expertise of immigration officers responsible for screening

torture claims (Loper 2010). Another significant development in 2009 was

that the Hong Kong government began providing publicly funded legal aid to

all torture claimants after the 2008 decision by the Court of First Instance in
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the FB case that found that the policy of denying legal representation to torture

claimants was illegal and did not meet the high standard of fairness required

by Hong Kong’s obligations under international agreements (Song 2020, 147).

Finally, inMarch 2014, a “unified screening mechanism” administered by the

Hong Kong government was implemented to determine claims for nonrefoule-

ment protection based on all applicable grounds, including those provided for in

the Refugee Convention. Simultaneously, UNHCR stopped processing asylum

claims. However, establishing the unified screening mechanism did not reverse

the Hong Kong government’s long-standing position against determining refu-

gee status and granting asylum. “If a person’s non-refoulement claim on the

grounds of persecution risk is substantiated under the unified screening mech-

anism the person would be referred to UNHCR for recognition of refugee

status,” and the responsibility to resettle recognized refugees outside of

Hong Kong would fall to the UNHCR (Song 2014, 94). Lawyers continue to

express concern about the shortcomings of the unified screening mechanism

(see, for example, http://www.hk-lawyer.org/content/refugee-and-non-refoule

ment-law-hong-kong-introduction-unified-screening-mechanism accessed

December 2, 2020).

4.1.4 Japan

When implementing the Refugee Convention and 1967 Protocol into domestic

law, the Japanese government revised the Immigration Control Act to create the

Immigration Control and Refugee Recognition Act. This approach ensured that

refugees were, and continue to be, framed as immigration problems. From 1989

to 1997, the government rejected almost all applications for refugee status. The

government relied on bureaucratic rigidity (Akashi 2006) and the attitudes of

immigration officers who interviewed asylum seekers to make decisions

(Arakaki 2007). These officers often held that refugees must express fear and

that any additional motivation (such as discriminatory treatment that prevented

them from earning a living) for their departure from their former country of

residence was evidence of their ineligibility for refugee status (Arakaki 2007,

296). In the early 2000s, the growth of a transnational epistemic community

around refugees, the emergence of Japanese NGOs linked to that community,

and the decoupling of administrative and judicial authorities that dealt with

refugee recognition and appeals led to changes in the law more than twenty

years after it went into force (Arakaki 2007; Dean and Nagashima 2007;

Flowers 2008). Amendments to the Immigration Control and Refugee

Recognition Act in 2004 included two major changes to Japan’s RSD proced-

ures. The new rule prioritized RSD procedures over deportation procedures and
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allowed a provisional stay so that authorities suspended deportation procedures

until after immigration officials completed the RSD procedures (Akashi 2006;

Flowers 2008; Dean and Nagashima 2007). The second major change was the

introduction of Refugee Adjudication Counselors to consult on appeals; the

goal was to improve neutrality and fairness. Nineteen counselors were

appointed for two-year terms; a panel of three counselors would hear appeals

of initial decisions. These counselors include experts from academia and civil

society, among others. The “60-Day Rule” that required refugee recognition

claims be filed within sixty days of arrival or within sixty days of the individual

becoming aware of changes in the country of residence that would subject the

refugee to persecution should they return was also abolished in the 2004

revision of the Act. In 2010, Japan became the first Asian country to join the

group of countries with overseas resettlement programs. Japan’s program is

relatively small and allows for refugees from the Mae La camp on the Thai/

Burma border to apply to resettle in Japan. Limiting the program to those at the

Mae La camp limits Japan’s resettlement to ethnic Karen.

4.1.5 South Korea

For most of the twenty years after adopting the Refugee Convention, South

Korea, like Japan, framed refugees as an immigration problem. South Korea’s

RSD procedures were at first the same as Japan’s. In 2003, the 60-day rule was

changed to require a period of not more than one year, and refugees could appeal

initial decisions made by a Refugee Review Committee comprised of govern-

ment officials and civilians. If an appeal is rejected, an order requiring departure

is issued; the applicant has ninety days to comply. During the appeal period,

applicants are not allowed to work or receive assistance from the government;

this can mean that government policies essentially force them to become

unauthorized workers, which is grounds for deportation (Kim 2012, 228).

Even after the 2003 revisions, decisions took two to three years on average. In

2008, further revisions to the Immigration Control Act aimed to improve

refugees’ treatment. Authorities provided legal status to those not granted

refugee status but allowed to remain in South Korea on humanitarian grounds.

Individuals were permitted to work during the application process, and the

government acquired the authority to establish refugee support facilities (Im

2012, 588). A 2010 revision to the immigration law prioritized RSD procedures

over deportation procedures, deferring deportation of those applying for refugee

status or appealing a negative decision. That same year, South Korea’s Ministry

of Justice announced that in 2011, the RSD process would be completed within

six to twelve months (Kim 2012, 226).
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In December 2011, South Korea passed the first comprehensive law on

refugees in East Asia. In contrast to the piecemeal revisions in the

Immigration Control Act over the years, the Refugee Act is a comprehensive

law that addresses refugee rights, not just the technical aspects of entering and

applying for refugee status. Thus, it is a significant departure from the usual

approach of immigration as a problem and the securitization of refugees; in

effect, the law decouples refugee status determination from immigration law

and policies. South Korea’s Refugee Act defines key concepts in line with the

Refugee Convention and 1967 Protocol, clearly prohibits refoulement, calls for

enhancing the expertise of status determination officers, revises the functions of

the Refugee Review Committee, and shortens the screening period for applica-

tions for refugee status. Importantly, the Refugee Act describes refugees’

entitlements regarding social security, basic livelihood security, education,

social integration programs, and the recognition of academic degrees earned

abroad (Im 2012, 589). With the passage of the Refugee Act, the South Korean

government also made applying for refugee status at ports of entry possible for

the first time. It included a provision to allow the government to create

a resettlement program, which it did in 2015.

4.1.6 Mongolia

The UNHCR Regional Bureau for Asia and the Pacific, located in Thailand, is

responsible for refugee status determination decisions in Mongolia. That

Mongolia’s government has codified the ability of people to seek asylum in

that country is a sign that the government recognizes that there are people who

need to seek refuge and protection from their own government in other states.

Unfortunately, the 1992 Mongolian constitution and the 2010 law reveal very

narrow grounds for protection, that is, for persecution based on political beliefs.

As discussed above, no policies or procedures are in place to implement these

laws. Japan and South Korea allowed the UNHCR to conduct status determin-

ations after they had become parties to the Refugee Convention but before they

had instituted robust RSD procedures; the organization continues to conduct

RSD in China and Hong Kong. They have offices in all four of these jurisdic-

tions, and all except China have progressively improved their status determin-

ation over the years as they improved the capacity of their institutions, often

with the help of the UNHCR. We do not know whether Mongolia will

strengthen its commitment to refugee protection through institutionalizing the

Refugee Convention, expanding its domestic laws to broaden the basis for

asylum, establishing its own RSD procedures, and welcoming a more robust

UNHCR presence in Mongolia, all of these actions or other actions that will
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contribute to implementing the norm of protecting refugees. Steps to become

more integrated into the international system and be a reliable mediator in

regional politics are hopeful signs for the future. Human rights and social

welfare NGOs operate without restrictions in Mongolia. The small size of

civil society organizations that are still relatively young and have yet to estab-

lish expertise or strong networks among themselves and with government

actors, along with political corruption, means that they cannot yet pressure the

state from below.

4.1.7 Taiwan

Taiwan has no RSD procedures, but the government has accepted asylum

seekers on a case-by-case basis, which has provided inadequate protection as

authorities deport some people to places where they may be at risk of persecu-

tion. As discussed earlier, cross-strait issues are central to dealing with creating

a refugee policy in Taiwan. The issue is not as simple as wishing to avoid

provoking Beijing. Indeed, the question of how to treat those fleeing the PRC

implicates Taiwan’s sovereignty. Suppose Taiwan implements a system avail-

able to all who are seeking protection. In that case, it will be obligated to treat

people from the PRC, Tibet, Hong Kong, andMacau as foreigners, jeopardizing

the ROC’s sovereignty claim. Currently, six categories of foreigners are treated

differently under Taiwan’s immigration system: Chinese from the PRC,

Overseas Chinese with an ROC passport, Taiwanese who have been naturalized

in other countries, PRC Chinese who have been naturalized in other countries,

Overseas Chinese without an ROC or PRC passport, and other foreigners

(Kironska 2022). Some of those who have sought asylum in Taiwan include

Tibetans, people fleeing the PRC, descendants of ROC soldiers from the conflict

on the Thai-Myanmar border, people from Hong Kong, and others.

Deteriorating conditions in Hong Kong have highlighted the absence of

a policy in a state that relies heavily on its democratic bona fides and commit-

ment to human rights to distinguish it from the PRC.

4.2 Conclusion

Creating policies such as those governing refugee status determination is the

exclusive domain of national governments. Despite this, local activists use

political space, societal support, and expertise to demand reforms when they

perceive RSD procedures as inadequate or unjust. This bottom-up pressure is

most effective in open societies with mature and robust civic organizations.

China has no domestic RSD and no political space for organizations to form and

advocate for refugee rights. Mongolia also has no domestic RSD, but it does
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have an active civil society that includes organizations focused on human rights.

Mongolia’s civil society is relatively young, and its organizations are often

small, limiting their networks’ organizational capacity and density. This hinders

their ability to impact implementation by, for example, lobbying the govern-

ment to create RSD procedures. Hong Kong has a very mature and robust civil

society, as well as very strong legal institutions and a vibrant professional legal

community. The advocacy of the legal community has been especially import-

ant in using the law to develop status determination procedures even though

Hong Kong is not subject to the Refugee Convention, does not have RSD, and

does not resettle refugees. Macau has what are formally ideal RSD procedures

that fall short in practice. The nature of Macau’s civil society – limited in scope

with organizations that make limited demands – does not include activists who

challenge the status quo and do not advocate for refugee rights. Taiwan lacks

RSD procedures; the government and civil society organizations handle

requests for protection on a case-by-case basis. Taiwan has a strong civil society

with a high international profile, productive relations with the government, and

transnational connections in the region – complicated cross-strait issues with

implications for Taiwan’s sovereignty limit progress on RSD. Japan and South

Korea have mature, robust civil societies; their refugee advocacy organizations

have strong national and transnational networks. These organizations operate in

local contexts with an open society, strong legal institutions, and governments

party to the Refugee Convention.

RSD procedures in East Asian countries reflect national interests, while

attention to humanitarian obligations is largely absent. Framing refugee recog-

nition as an immigration problem leads to a punitive approach that lacks

transparency and confidence in refugees and their supporters. RSD procedures

that attend to human rights and humanitarian obligations do so through their

interview protocols and the information they gather on conditions in countries

of origin. Of interest here is UNHCR’s experience of training a large number of

people, mostly from Southeast Asia, to do refugee status determination as part

of the Comprehensive Plan of Action to address the Vietnamese refugee crisis

(Bari 1992). The goal of establishing a consistent, fair, and humane system that

was also attentive to differences in national interests presented a challenge. This

challenge was exacerbated by most countries assigning immigration officials to

undergo training to conduct interviews with those applying for refugee status.

Having immigration officials conduct interviews is problematic because immi-

gration officers have a mission that centers on securing the countries’ borders,

and in East Asia, in particular, securing the border is closely connected to

securitizing all foreigners, including refugees. Securitizing migrants means

that migrants are understood first and foremost as potential threats and treated
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as such. This is in contrast to an approach to refugee status determination that

has the protection of refugees’ human rights at the center. Most East Asian

countries in this study take the same approach, as demonstrated in the tendency

to situate refugee issues within immigration sections of Ministries of Justice or

the equivalent. Interviewers rarely know of – let alone have expertise in –

refugee law. This lack of expertise raises whether more focus on humanitarian

concerns leads to better protection. The next section will consider an area of

refugee protection in East Asia that seems more focused on humanitarian

concerns.

5 Complementary Protection

“Complementary protection” refers to protection extended to those who do not

qualify for protection under the Refugee Convention but who nevertheless are

found to be in danger if returned to their country of origin. Complementary

protection is based on state obligations under international law and humanitar-

ian principles. These obligations extend to states whether or not they are party to

the Refugee Convention (Foster 2009, 259–260; McAdam 2007, 48). Unlike

protection under the Refugee Convention, complementary protection does not

require that one be the victim of discrimination and be seeking protection based

on membership in one of the protected classes enumerated in the Refugee

Convention – race, religion, nationality, membership in a particular social

group, or someone whose discrimination is based on political opinion.

Complementary forms of protection can amplify and challenge the strengths

and weaknesses of the Refugee Convention and domestic RSD procedures.

Civil society actors are often skeptical of complementary protection. Their

bottom-up approach to implementation in Asia relies on a rights-based

approach to refugee protection that views refugees as human rights holders

(Choi 2019). Civil society actors view government reliance on complementary

protection as arbitrary and opaque because they often lack clear procedures for

how the status is determined. Moreover, granting complementary protection

often does not include a permanent legal status, a right to work and other basic

rights. They see it as a way that governments resist implementing robust refugee

protection.

Officials can deny refugee status but grant the applicant permission to stay on

other, usually humanitarian, grounds, or the case can be otherwise decided, such

as in cases where the UNHCR might recognize refugees under its mandate and/

or resettle in a third country. Japan extended complementary protection to many

more people than were recognized as refugees by the government in any

given year from 2008 through 2014; complementary protection was extended
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to at least 100 people yearly. These relatively large numbers represent a paradox

of Japan’s attitudes toward refugees – the government resists accepting refugees

but recognizes that many need protection (Strausz 2019). Since 2014, the use of

complementary protection in Japan substantially declined. The number of

people receiving complementary protection in South Korea noticeably

increased in 2014, the year after its comprehensive Refugee Act, which codified

complementary protection, went into force.

Some nations and not others use complementary forms of protection, and

their use varies in nations that use complementary protection. Where they exist,

they have resulted from domestic actors leveraging other relevant international

agreements, such as the Convention Against Torture, to protect refugees. In

2019, South Korea granted more applicants complementary forms of protection

(222) than were granted refugee status (30), demonstrating the importance of

understanding the role and impact of complementary forms of protection (see

Figure 3). These can indicate that a government recognizes the need for

protection while challenging international prescriptions for how they should

provide that protection.

The primary argument in the literature on complementary protection is

whether there is a legal basis for differential treatment of those granted

protection under the Refugee Convention and beneficiaries of complemen-

tary protection. That is, does the basis upon which governments grant
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Figure 3 Complementary Protection 2001–2019.

Compiled using data from the UNHCR https://www.unhcr.org/refugee-statis

tics/download/?url=G6a4tv, last accessed May 7, 2021.
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protection indicate a difference in the status of the protected and, therefore,

a difference in the nature of protection provided? McAdam (2007) argues

that there is no legal basis for differential treatment; therefore, “a legal

status equivalent to that accorded by the Refugee Convention ought to

apply to all persons protected by the extended principle of non-refoulement”

(McAdam 2007, 1). Lister (2019) argues that there are moral grounds for

distinguishing between refugees and those granted complementary protection

and that this moral difference is grounds for differential legal treatment

(Lister 2019, 214).

According to McAdam, the foremost expert in this area, “complementary

protection” is a “form of human rights or humanitarian protection triggered by

states’ expanded non-refoulement obligations” (McAdam 2007, 21). The “com-

plementary” aspect of complementary protection refers to the source of the

additional protection. “Its chief function is to provide an alternative basis for

eligibility for protection . . . .it does not mandate a lesser duration or quality of

status, but simply assesses international protection needs on awider basis than the

dominant legal instrument, presently the 1951 [Refugee] Convention” (McAdam

2007, 23). The “protection” aspect of complementary protection is a “term of art

in international law” as there is not a single definition or conceptualization of

“protection.” So, complementary protection is fluid, not fixed. Its meaning shifts

depending on the meaning of “protection” under the formal refugee protection

regime; “contemporary understandings of ‘protection’ inform its content and

function” (McAdam 2007, 23). State obligations to protect refugees from being

returned to placeswhere they face danger are codified in the Refugee Convention,

the Convention Against Torture (CAT), and the International Covenant on Civil

and Political Rights (ICCPR). In discussions focused on refugee protection,

“complementary protection” describes protection derived from a source aside

from the Refugee Convention but still rooted in international human rights or

humanitarian law. Some states and regions have codified complementary protec-

tion: the EU has what they refer to as “subsidiary protection,” and the United

States has “temporary protected status.” Australia has had a complementary

protection regime since 2012 (McAdam 2011). These programs provide the

means to offer protection to asylum seekers who do not fit the definition of

refugee under the Refugee Convention. In the United States, for example, the

Secretary of Homeland Security, Alejandro Myorkas, announced a new tempor-

ary protected status designation for Haiti for eighteen months. This designation

was made on May 21, 2021, and allows Haitian nationals in the United States to

apply to remain in the United States due to security concerns, social unrest,

increase in human rights violations, and crippling poverty that are exacerbated

by the Covid-19 pandemic and the ongoing impact of the 2010 earthquake
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(https://www.dhs.gov/news/2021/05/22/secretary-mayorkas-designates-haiti-

temporary-protected-status-18-months). In East Asia, South Korea codified com-

plementary protection in its Refugee Act and Hong Kong has its “unified

screening mechanism.” I will return to this below.

The decoupling of asylum and refugee status that characterizes UN agree-

ments traces back to the League of Nations, when the definition of refugee

became a matter of international law and refugee protection through granting

asylum remained an issue of state sovereignty (Gil-Bazo 2015, 2). Some argue

that since the mid-twentieth century, international human rights law has become

an even more important source of protection than refugee law. The scholarly

debate surrounding the relative importance of each is beyond the scope of the

present work. What is important is that the debate demonstrates the fluidity of

the concept of complementary protection and how the issue of protection has

shifted from a question of state sovereignty to one of human rights. Indeed, in

allowing refugee protection to be more inclusive, international human rights

law has encouraged states and the UNHCR to accept a broader category of

refugees than that enumerated in the Refugee Convention and a more wide-

spread assumption that the international community has a “legal obligation (not

merely a discretional decision)” to protect this more inclusive category of

people who may not fit the Convention definition of refugee, which requires

a well-founded fear of persecution based on race, religion, nationality, political

opinion, or membership in a particular social group (Gil-Bazo 2015, 1;

emphasis added).

International Human Rights Monitoring Bodies (IHRMB), such as the UN

Human Rights Committee, established by Article 28 of the International

Covenant on Civil and Political Rights, monitor states’ progress in implement-

ing treaties domestically and their compliance with the agreements. When

IHRMB evaluates country reports, this becomes an opportunity to document

how committees evaluate and interpret the commitments outlined in the rele-

vant treaties. IHRMB decisions do not establish precedent and are not necessar-

ily legally binding; these bodies also do not make status determination

decisions, but they still influence policy, legislation, implementation, and status

determination insofar as their decisions find grounds for prohibition of removal

after all of their domestic avenues for relief have been exhausted. IHRMBs have

established an archive of decisions through which we can trace how inter-

national human rights treaties have been interpreted and how forms of comple-

mentary protection have developed.

Complementary protection has its roots in the 1960s establishment of the

European Commission of Human Rights to monitor the European Convention

on Human Rights and Fundamental Freedoms (ECHR). In a 1961 case against
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Belgium, the Commission decided that despite the ECHR’s silence on asylum and

non-refoulement, the Convention does apply in cases involving forced removal.

In a 1969 case against Germany, the Commission developed a formula demon-

strating how removal issues can trigger states’ obligations under the ECHR (Gil-

Bazo 2015, 7). These findings were confirmed in a 1989 European Court of

Human Rights decision against the United Kingdom. Other IHRMBs, including

the United Nations Human Rights Commission, have confirmed an absolute

prohibition on refoulement to places where there is a risk of torture or any of

the cruel, inhuman, or degrading treatment that is mentioned in international

treaties, such as the International Covenant on Civil and Political Rights, that do

not explicitly provide for nonrefoulement. Entering into force in 1987, the

Convention Against Torture is the only other international human rights treaty –

aside from the Refugee Convention – that includes a specific prohibition on

refoulement. Moreover, Article 3 of the Convention Against Torture is the

strongest provision among the three as it does not allow exceptions or deroga-

tions: “No State Party shall expel, return (‘refouler’) or extradite a person to

another State where there are substantial grounds for believing that hewould be in

danger of being subjected to torture.”The clear prohibitionmakes the Convention

Against Torture a significant source of complementary protection, including in

Asia, where it has been essential in the evolution of Hong Kong’s jurisprudence

related to refugee protection and plays a foundational role in Hong Kong’s

universal screening mechanism discussed above. Concerns about international

terrorism in the late twentieth and early twenty-first century greatly impacted

refugee protection as states increasingly understood refugees as potential threats

to state security. In its 2006 Concluding Observations of the Human Rights

Committee, the HRC confirmed

the absolute nature of the prohibition of torture, cruel, inhuman, or degrading
treatment, which in no circumstances can be derogated from. Such treatments
can never be justified based on a balance to be found between society’s
interest and the individual’s rights under Article 7 of the Covenant. No
person, without any exception, even those suspected of presenting a danger
to national security or the safety of any person, and even during a state of
emergency, may be deported to a country where he/she runs the risk of being
subjected to torture or cruel, inhuman or degrading treatment.

5.1 International and Regional Agreements as Sources
of Complementary Protection

Sources of complementary protection include regional and international human

rights treaties, humanitarian law, humanitarian principles, and national laws.
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Many countries not parties to the Refugee Convention have adopted regional

agreements that address specific issues that cause people to flee. Regional

agreements, such as the European Convention on Human Rights (discussed

above), are important sources of complementary protection. Other regional

complements to the Refugee Convention include the OAU Convention

Governing the Specific Aspects of Refugee Problems in Africa, adopted in

1969 (hereafter the OAU Convention), and the Cartagena Declaration on

Refugees adopted in 1984 (hereafter the Cartagena Declaration) in Latin

America. These agreements were models of complementary protection when

states began to take up the issue in the late 1980s (McAdam 2007, 47). In

responding to regional concerns, each of these agreements expands the

Convention’s definition of refugees, offering protection to a broader category

of people by removing persecution as a reason for fleeing and recognizing those

fleeing generalized violence as refugees (Crepin 2016). In short, these agree-

ments broaden the definition of refugee beyond the persecution of an individual

based on their identity as a member of one of the protected groups enumerated

in the Refugee Convention (Banerjee 2018). Notably, East Asia has no such

regional agreement, but this is not surprising given that governments in East

Asia tend to view refugees as economic migrants.

International human rights treaties that are complements to the Refugee

Convention – including the International Covenant on Civil and Political

Rights (ICCPR) and the Convention Against Torture – offer protection for

those who do not fit the Convention’s definition of refugee and have

a significant impact on refugee policy in East Asia, especially refugee status

determination. Both of these agreements oblige states to protect individuals

from refoulement; this protection in these and other human rights instruments is

not tied to a particular status but is accorded to all equally (Gil-Bazo 2015, 14),

which is particularly important for those asylum seekers who do not fit

the Convention definition of refugee. “Article 3 CAT, article 7 ICCPR and

article 3 ECHR are recognized as sources of human rights non-refoulement –

complementary protection – which prohibit removal in circumstances add-

itional to (and sometimes overlapping with) article 1A(2)” of the Refugee

Convention (McAdam 2007, 32). However, there is some debate about whether

complementary protection is a “shield from removal” or the basis upon which

migrants are allowed to enter a territory (Lister 2019, 224); this debate has

significant implications for acceptance of norms of protection in East Asia.

Table 2 illustrates which international agreements codify nonrefoulement and

prevent parties to the conventions – those who have signed and ratified the

agreement – from returning people seeking protection to a place where they will

face danger. “Yes” indicates nations that institutionalized an agreement. For UN
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members, this is usually indicated by a state having signed and ratified an

agreement. For Taiwan, institutionalization is indicated by approving and

incorporating the international agreement into law. For Macau, institutionaliza-

tion came when Portugal extended its obligation to the international agreement

in question to its then colony, an obligation that remained when the United

Kingdom transferred power over the territory to China. “No” indicates nations

without action on an agreement, either by formal ratification or otherwise

approving the agreement if ratification is not an option. “Signed” indicates

places that have signed but not ratified the agreement and are not bound by it;

China is the only nation that falls in this latter category regarding its status under

the International Covenant on Civil and Political Rights.

Although (East) Asia has no regional agreement, the Bali Process facilitates

state interactions on issues related to refugees and asylum seekers. The Bali

Process on People Smuggling, Trafficking in Persons and Related Transnational

Crime was established at the 2002 Regional Ministerial Conference on People

Smuggling, Trafficking in Persons and Related Transnational Crime. It is

a state-centric organization that comprises forty-five member states; seventeen

observer states; three member organizations – the IOM, UNHCR, and the

United Nations Office on Drugs and Crime; and thirteen observer organizations

such as the Asian Development Bank, International Committee of the Red

Cross and INTERPOL. The only NGO/INGO involved in the Bali Process is

the International Committee of the Red Cross, and it is limited to observer

status. The Bali Process is a regional consultative process that provides a forum

for the Asian region to address transnational crimes around the trafficking and

smuggling of goods and people. The Bali Process Ad Hoc Group was formed in

2009. It comprises nineteen members – sixteen states and three IOs – and is

Table 2 Institutionalization of Refugee Convention, International
Covenant on Civil and Political Rights (ICCPR), Convention Against

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT) in East Asia

Refugee Convention ICCPR CAT

China Yes Signed Yes
Hong Kong No Yes Yes
Japan Yes Yes Yes
Macau Yes Yes Yes
Mongolia No Yes Yes
S. Korea Yes Yes Yes
Taiwan No Yes No
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meant to gather the most affected member states in the region and IOs to address

specific problems related to people smuggling, trafficking in persons, and

irregular migration. The Regional Support Office of the Bali Process was

established to facilitate cooperation on regional migration management issues,

including refugee protection, human trafficking, and people smuggling. Both

Japan and South Korea are members of the Bali Process, but neither are

members of the Ad Hoc Group. Bali Process projects include early detection

programs focused on immigration, from early detection programs focused on

immigration intelligence reporting and developing the capacity of member

states/immigration officers through training protection programs that offer

member states a tool kit to evaluate and improve birth, marriage, and death

registrations of asylum seekers, refugees and stateless persons in their territory,

guidelines on identification and protection of trafficking victims, managing

irregular movements by sea; migration management programs; prevention

programs that include policy guidelines for criminalizing people smuggling

and trafficking in persons.

Some states, including South Korea, Hong Kong, and Japan, have codified

complementary forms of protection into domestic law. Theoretically, comple-

mentary protection should not differ from protection under the Refugee

Convention in form or content. Complementary is meant to refer to the source

of protection: in this case, domestic law. As McAdam explains, “It does not

mandate a lesser duration or quality of status” (McAdam 2007, 23). In practice,

complementary protection codified in domestic law provides asylum seekers

with legal status “less comprehensive than that accorded to Convention

Refugees” (McAdam 2007, 22). Complementary protection, including those

codified in domestic law, is qualitatively different from the protection provided

to recognized refugees.

Hong Kong, Macau, and Taiwan have complementary protection programs

based on international law. Hong Kong and Macau’s complementary protection

policies are arguably the most robust in the region. They are “strong” insofar as

they have a clear standard regarding who qualifies, standard application proced-

ures, transparent decision-making procedures, and a stated basis in the Refugee

Convention, the International Covenant on Civil and Political Rights, or the

Convention Against Torture – the three agreements that explicitly enshrine

protection through state obligation to observe the principle of non-refoulement.

5.2 Domestic Law as Complementary Protection

Before codifying complementary protection in domestic law, Hong Kong,

Japan, and South Korea allowed some who authorities denied refugee status
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humanitarian permission to stay. Decision-making processes for granting this

status were opaque. Although humanitarian permission to stay offered legal

status, it did not include permission to work or access to social welfare benefits.

When states grant humanitarian permission to stay without codified comple-

mentary protection, they elide obligation questions. This issue is not peculiar to

East Asia. Until 2011, when it formally codified complementary protection in

domestic law, Australia had a system that resembled what we see in much of

East Asia, where, technically, refugee status determination is a separate process.

However, in practice, it informs the granting of humanitarian protection. That is,

granting permission to stay based on humanitarian reasons was largely seen

(especially by refugee advocacy organizations) as a way to avoid granting

refugee status without returning the applicants to dangerous situations.

Allowing people to stay for humanitarian or compassionate reasons is based

on the generosity of the state rather than a legal obligation (McAdam 2011, 60).

In Australia, decisions to grant humanitarian protection often accompany deny-

ing an application for refugee status, and the basis of the decision on humani-

tarian status remained opaque. Prior to 1990, humanitarian status and refugee

status were based on separate determination processes; an application for

humanitarian protection was made based on humanitarian considerations and

did not require an individual threat of discrimination, which is, of course,

necessary to become a recognized refugee (McAdam 2011, 61).

Usually, states that codify complementary protection in domestic law do so

intending to address a gap in protection in international or regional agreements.

In the United States, for example, Temporary Protected Status is often extended

to entire groups following disasters that put people at risk and force them to

migrate but do not fit the Refugee Convention’s definition of refugee (Frelick

2020, 43). The US government has granted nationals of Venezuela, El Salvador,

and Honduras Temporary Protected Status; nationals from these countries make

up most of the nearly 500,000 people in the United States who have this status.

Venezuelans were first offered TPS in 2021, Salvadorans in 2001, and

Hondurans in 1999. Initially, TPS is granted for six months, one year, or

eighteen months, and officials can extend the protection. In September 2021,

the Department of Homeland Security extended TPS for Salvadorans and

Hondurans through December 2022. Venezuelans in the United States became

eligible to apply for TPS in March 2021, which lasts through September 2022.

Often, such attempts at creating domestic complementary protection prove

ineffective for two reasons: (1) such policies often fall short of addressing the

risks many asylum seekers face, and (2) the procedures for assessing each

individual’s asylum claim are opaque (Frelick 2020). The underlying issue is

that such policies are often not based on international obligations but are viewed
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as demonstrations of a state’s generosity. The standards are, at best, lax; at

worst, they are nonexistent, applied unevenly, or applied at the discretion of the

person making the decision. People granted TPS do not have a separate track to

apply for citizenship or permanent residency; their status can end without much

notice. There was panic when then-president Donald Trump announced the end

of TPS for over 300,000 people in 2020. People with TPS from Nicaragua,

Haiti, and Sudan would have seen their status end in March 2021, and those

from El Salvador would have seen their status expire by November 2021.When

President Joe Biden took office, he reversed this decision and extended TPS for

nationals of these and two other countries through December 2022. The next

section will consider which East Asian nations offer complementary protection

and analyze the source of that protection: international law, humanitarian

principles, or domestic statutes.

South Korea and Japan have implemented domestic statutes that protect those

who fall outside the protection of the Refugee Convention. These legal frame-

works are not explicitly based on international agreements and suffer from

many other shortcomings that I will discuss below. China does not offer

complementary protection, per se. Ethnic Kokangs, who began arriving from

Burma/Myanmar in August 2009 and again in February 2015, and ethnic

Kachin, who began arriving in June 2011, qualify as prima facie refugees

based on the general conditions in the areas they are fleeing. They fit the

Convention’s definition of a religious, racial, or social group. They are allowed

to stay in China as “border residents” (Song 2017, 475).

Before codifying their complementary protection policies, Japan and South

Korea allowed those not granted refugee status under the law to remain for

humanitarian reasons – activists often referred to it colloquially as “humanitar-

ian permission to stay.” The lack of transparency regarding who qualified for

humanitarian permission to stay, the process for deciding whether they quali-

fied, and their legal status under the program posed questions about the integrity

of Japan’s asylum process. In addition, like Australia’s process discussed above,

humanitarian permission to stay was usually granted when officials rejected an

application for refugee status. Activists speculated that humanitarian permis-

sion to stay was a way for Japan to avoid its international obligations under the

Refugee Convention.

Japan’s Special Permission to Stay was codified in the Immigration Control

and Refugee Recognition Act when it underwent major revisions in 2004

(Aycock and Hashimoto 2021). This codification was a welcome development

as it legally instituted a way for the Japanese government to protect asylum

seekers who did not qualify under the Convention’s definition of “refugee.”

Despite this generally positive development, Aycock and Hashimoto’s (2021)
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exhaustive analysis of Japan’s Special Permission to Stay finds that, as written,

the provision offers the government flexibility in applying the status, but the

shortcomings that result from the vagueness of the language are significant.

The Ministry of Justice immigration officials use their discretion to grant

a Special Permission to Stay. The statute does not include clear eligibility

criteria nor establish Special Permission to Stay as a right (Aycock and

Hashimoto 2021, 10). A Special Permission to Stay affirms the government’s

discretion in offering protection in contravention of the international law

understanding of refugee status as a right.

Moreover, the provision lacks the basic concept of international protection

and the obligation of the Japanese state to provide such protection. The provi-

sion also does not specify the period of stay, but the visa category that it offers,

designated activities, permits a one-year stay and is, in principle, renewable

annually. Like other legal residents in Japan, those provided Special Permission

to Stay have access to national health insurance and pension systems, but their

access to social welfare benefits is questionable as the statute does not address

the issue, and access to such benefits differs depending on the municipality and

individual officials evaluating the application (Hashimoto 2019, 136; Aycock

and Hashimoto 2021, 20). This means that some services provided for refugees

are unavailable to those who receive Special Permission to Stay. Special

Permission to Stay is closely tied to refugee status; receiving it depends on

having applied for refugee recognition. The Immigration Control and Refugee

Recognition Act “allows for the granting of [Special Permission to Stay] after

authorities deny an application for refugee status, and there is no need for an

applicant to request it. [Special Permission to Stay] is only granted after

an application for refugee status has been denied” (Aycock and Hashimoto

2021, 21). The shortcomings of Japan’s Special Permission to Stay support

McAdam’s assertion that domestic laws offering complementary protection

provide a less comprehensive legal status than refugee recognition provides.

South Korea has also established a humanitarian status that has been refined

over time. The country’s 2008 revision of its Immigration Control Act included

a provision to grant legal status to those not granted refugee status but are still in

need of humanitarian assistance (Im 2012, 588). The 2011 Refugee Act defined

key concepts, including “humanitarian status holder.” Earlier drafts of the

Refugee Act included more specific rights-based language, including reference

to the rights of humanitarian status holders. These references were removed

from the final version of the Act. The result was the continuation of a system

that shares many of the shortcomings of Japan’s Special Permission to Stay:

unclear criteria for who qualifies, lack of access to education and social welfare

programs, limited access to work permits, and short-term discretionary
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protection that does not offer stability or continuity of stay. Recall that Lister

argued that a moral distinction between refugees and people worthy of comple-

mentary protection provides the grounds for differential legal treatment, such as

differences in the duration of protection granted. This statute, with its lack of

specificity in form and structure, speaks to the practical shortcomings of Lister’s

argument. Indeed, Japan’s Special Permission to Stay and South Korea’s

humanitarian permission demonstrate these governments’ positions that this

status is based on the state’s discretion, not an international obligation.

The situations in Japan and South Korea illuminate two arguments in the

literature regarding complementary protection. First, the argument for a robust

system of complementary protection with rights, benefits, and legal status

equivalent to that provided to those recognized as refugees, and second, the

argument that there is a moral basis for a different level or duration of protection

for those who fall outside the parameters of the Refugee Convention. This is

a significant area of investigation because authorities grant more people

humanitarian permission to stay than are recognized as refugees in Japan and

South Korea, countries with complementary programs based on domestic rather

than international law. The fundamental issue with both of these arguments is

that the humanitarian permission to stay programs in both countries fall far short

of being robust complementary protection programs as defined in the literature

and discussed above (Gorlick 1999; McAdam 2006; McAdam 2007; Foster

2009;McAdam 2011a;McAdam 2011b; Crepin 2016; Boom 2018; Lister 2019;

Frelick 2020). How do we address this, given that there are life-and-death

reasons to support various protection programs, even if they fall short of

providing robust protection?

6 Conclusion

Despite the extensive rejection of the Refugee Convention in much of Asia,

institutionalization in East Asia has proven to be fairly easy and widespread –

five of the territories have formally institutionalized the Convention (Japan,

South Korea, China, Macau, and Mongolia), and two more have institutional-

ized nonrefoulement (Hong Kong and Taiwan), which is central to refugee

protection (see Table 3). Implementation – that is, creating laws and policies to

institute refugee protection domestically – has proven far more difficult. States

have more to gain from the international community through institutionalizing

the Convention and are therefore more susceptible to pressure and influence

from other countries when they consider adopting the Convention (Flowers

2009). The domestic political contest that ensues when governments pursue

implementation seriously has far greater consequences for politics and society.
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In East Asia, these potential consequences include a redistribution of power in

state-society relations and challenges to the widespread (but erroneous) ideol-

ogy of states in the region as monoethnic societies.

While government actors have not been proactive and are even resistant to

implementing the Convention, NGOs and other nonstate actors have been at the

forefront of calls for implementing the Refugee Convention in East Asia. In an

open society, actors have opportunities to create broad social and political support

through norm diffusion, which is useful for implementation. In the cases dis-

cussed here, advocates have been central actors in diffusing refugee protection

norms. Their work on norm localization, shaping international norms to cohere

with domestic norms, and using their expertise translate international norms to the

domestic level. These activists have led to revising existing laws as seen in Japan,

the creation of new laws as in South Korea, and attempts to create laws as in

Taiwan. The new comprehensive refugee law in South Korea was drafted by

a national network of domestic civil society organizations working with the local

office of the UNHCR and eventually negotiated with legislators. The domestic

advocates leveraged their expertise in international human rights and refugee law

in the process of vernacularization – making international laws intelligible at the

local level. This law offers the most comprehensive refugee protection in East

Asia, codifying refugees’ political, economic, and social rights. We also see the

global-local feedback loop between the international refugee regime and South

Korea’s nationally networked refugee advocacy organizations, often mediated by

the Asia Pacific Refugee Rights Network. At the opposite end of the spectrum are

closed societies such as China, or those with weak civil societies such as

Mongolia, where there are severe limitations on the space that actors have for

diffusion of refugee protection and human rights norms – there is no political

Table 3 Institutionalization and Implementation in East Asia

Institutionalized
Refugee
Convention

Refugee Status
Determination
Procedures

Complementary
Protection

China Yes UNHCR No
Hong Kong No UNHCR Yes
Japan Yes Domestic Yes
Macau Yes Domestic No
Mongolia No UNHCR No
S. Korea Yes Domestic Yes
Taiwan No None No
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space and no physical space to allow public education, networking with politi-

cians, people at local offices of UNHCR, or other citizens – all activities that are

essential for implementation.

Where there is implementation, a politically contested process unfolds over

time. Whether and how governments implement refugee protection depends on

civil society support and political will; each varies by context. Fewer than half

of the seven jurisdictions considered here (Japan, South Korea, and Macau)

have implemented refugee status determination procedures. The UNHCR con-

ducts RSD in China, Hong Kong, and Mongolia. Refugee status determination

procedures are essential because they determine refugeehood, confirm a state’s

decision that a person needs protection, and acknowledge responsibility to

provide protection. RSD can also have political consequences since determin-

ing that people need protection makes clear that the state that they are fleeing

engages in persecution. Despite the delicate nature of these decisions and the

transformative impact they have on refugees, the outcomes are not based on the

strength of a claim but on the design of the RSD procedures and things as

arbitrary as the training or identity of the decision-maker (Costello, Nalule, and

Ozkul 2020). It is possible for states that are not party to the Refugee

Convention to have RSD procedures? Three jurisdictions studied here offer

complementary protection, one way of providing the most basic legal protection

to refugees (Japan, South Korea, and Hong Kong). South Korea and Japan have

RSD and complementary protection codified into domestic law. The govern-

ments of both countries have a clear preference for granting complementary

protection over refugee status. In Macau, which has established RSD proced-

ures, we see that despite this significant step to implement the Refugee

Convention, the government has not recognized any refugees since their RSD

was established in 2004. Macau’s weak civil society and the role that authorities

in Beijing play in Macau’s local politics account for this; the norm of protection

has not diffused through society, and therefore, there is no demand from society

for the government to fulfill its obligation and put the RSD into practice. South

Korean and Japanese civil society actors are at the forefront of diffusing

protection norms in the region. They use both vernacularization – whereby

they act as expert translators to make international norms intelligible to

domestic audiences to promote understanding, create support, and persuade

governments – as well as localization – where they diffuse norms and practices

learned from other activists in Asia not just norms that originate from the

Western-dominated, state-centered refugee regime.

The influence that China exerts is not limited to its SARs. Indeed, China’s

influence ripples throughout the region. It has the largest population and

economy and is the largest sender of refugees. In some cases, such as the case
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ofMongolia, refugees from China were deported without regard for their safety.

In cases such as Japan, RSD decisions for Chinese asylum seekers were delayed

for years. The region’s politics and China’s outsized influence in this area have

implications for the implementation in each jurisdiction, especially on how all

states with RSD use it. China also receives a significant number of refugees

from North Korea. According to the Chinese government, North Koreans come

for economic reasons and are not considered refugees. At least some of these

people may need protection, but the UNHCR does not have access to this

population or the region where most enter and remain. China’s impact on the

domestic policies of others in the region deserves much more study.

Finally, the case of China also reminds us that states and their motivations for

institutionalizing international agreements can and do change over time, and

this has implications for implementation. When China ratified the Refugee

Convention, it sought international legitimacy as a market economy. Chinese

authorities were determined to demonstrate that a democratic government was

not necessary to be an engaged member of the international community and that

having a democratic government was not a prerequisite for committing to

human rights agreements. China’s international position has since evolved to

where it is now a global economic power and a serious player in East Asian and

global security. This change in status impacts how China engages in inter-

national and regional politics.

Norm diffusion depends on civil society actors. These actors play a central role

in diffusing norms through localization, vernacularization, and global-local feed-

back loops. These processes are not mutually exclusive and can occur together;

one is also not more effective than the others at norm diffusion. Local context

impacts which processes surface in diffusing norms locally. All three processes

involve local actors diffusing norms from the global to the local level.

Vernacularization relies on local actors who possess both international and

local expertise, and they use their translation skills to vernacularize norms that

originate in international agreements negotiated through the United Nations. This

process does not challenge the Western state-centric international refugee regime

with the Refugee Convention at its center. Thus, states that are more strongly tied

to and engaged with the UN system are parties to the Refugee Convention, and

other international human rights agreements and strong civil society organiza-

tions will see those organizations leverage the state’s obligations under these

agreements to push for implementation. These civil society actors will also use

vernacularization to diffuse the norms domestically. Localization processes can

also be used in these situations. However, they are more likely than vernacular-

ization to be used in contexts where the state is not a party to the Refugee

Convention and/or the local population is hostile to or skeptical of international
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norms. Localization relies on actors strongly rooted in the domestic context who

can take global norms that originate from various sources, not only Western-

centric sources such as the UN or international agreements. These norms can

come from regional organizations such as the Asia Pacific Refugee Rights

Network that help to spread practices that have worked in implementing refugee

protection in one state in the region to other states. If states are not parties to

international agreements, these actors do not have the option of leveraging their

state’s commitment to push implementation and must rely on (moral) arguments

that states should implement refugee protection because it is the right thing to do

based on local sense of moral obligation and doing what is right. The global-local

feedback loop recognizes that diffusion is not unidirectional from the inter-

national to the domestic but that global norms are diffused locally and local

norms are diffused globally in a feedback loop. The global-local feedback loop

focuses on social movements as the local actors. In the case of refugee protection,

we do not see social movements pressing for change, but nationally networked

groups might work in concert. The regional APRRN can also work in norm

diffusion in similar ways as a social movement.

NGOs, other civil society organizations, and nonstate actors, especially

lawyers’ groups, have taken the lead in implementing the Refugee

Convention domestically in the East Asian states outside of China. As long as

there is a fairly open civic culture, these groups have had space to take on

significant roles in implementation.We see these actors use their roles as experts

to spread the norm of refugee protection through vernacularization. The

demands for change made through this process have resulted in significant

reforms, including South Korea’s Refugee Act – the first comprehensive refu-

gee policy in East Asia – and Japan’s refugee resettlement program. Despite

these progressive moves, activists argue that governments in East Asia, includ-

ing Japan and South Korea, still resist implementing the obligations of the

Refugee Convention. Two examples cited to support this claim are the opacity

of refugee status determination (RSD) and reliance on granting complementary

protection instead of refugee status. This tendency toward humanitarian protec-

tion versus refugee status reflects the localization of protection norms; the norm

of protection has been pruned, and the parts that do not cohere with local beliefs

and practices – that is, broad refugee protection – have been removed. The

remaining norm of humanitarian protection, which gives the authorities more

control to determine who is protected, is grafted onto domestic norms to offer

temporary protection to those in need. Advocates continue to work to diffuse

norms and press their governments on implementation. This Element demon-

strated that implementation is a contested process in all contexts, but how that

contestation plays out is specific to each case.
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