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Trade Facilitation in Preferential Trade Agreements
The Edge of a New Frontier?

Nora Neufeld'

4.1 SETTING THE STAGE

Trade facilitation (TF) — the simplification, modernisation, and harmonisation of
cross-border trade processes — is once again moving up the trade policy agenda.
When exploratory discussions were first launched in the 19gos, TF was considered
little more than the plumbing of the trading system. Its importance has grown
steadily as the world economy has become more integrated, supply chains
expanded, and technological change reshaped the way goods and services are traded
around the planet. Paradoxically, even the major disruptions to the world trading
system in the last several years have tended to amplify, not diminish, the need to
facilitate trade.

The COVID-19 pandemic served as a massive wake-up call about the importance
of TF, underscoring the critical need to deliver essential products, especially
medical supplies, to consumers as quickly as possible, highlighting countries’
dependency on complex and far-flung supply networks. It increased pressure on
governments to find secure sources of supply and to diversify their trade relations,
sometimes involving new trade partners and routes that lay beyond the well-beaten
paths of traditional United States (US)-European Union (EU)-China trade corri-
dors. Suddenly, pragmatic measures to speed up cross-border transactions, cut
unnecessary red tape, harmonise trade processes, and digitalise them wherever
possible became critically important. Supply chain disruptions have only increased
since the outbreak of war in Ukraine, cutting off traditional sources for key com-
modities such as energy and grains and accelerating the push to diversify sources of
supply. A subsequent series of sanctions added a whole new layer of complexity to
already overstretched and overburdened customs procedures.

" After a long illness, Nora Neufeld died on 18 November 2023. She managed to finish her
contribution before that date, which is a testament to her professionalism. This book is
dedicated to her memory.
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Those events have delivered unprecedented shocks to world trade. They also laid
bare deeply rooted structural weaknesses in the system that have been hampering
the smooth flow of goods long before the pandemic, straining supply chains and
causing trade bottlenecks.

The conclusion of the Trade Facilitation Agreement (TFA) in 2013 was a major
breakthrough, not just because it marked the first multilateral agreement since the
World Trade Organization (WTO) was founded nearly two decades earlier, but
because it established baseline global rules for accelerating the movement, release,
and clearance of goods across borders, promising to reduce trade transaction costs by
an average of over 14 per cent (WTO, 2015)."

Even before its conclusion, the TFA was already encouraging regional TF efforts,
accumulating policy innovations, widening country engagement, and building
momentum in the multilateral arena. The TFA negotiation process helped energise
and crossfertilise parallel regional efforts and spurred a noticeable increase in TF
outcomes elsewhere (Neufeld, 2014). After the successful adoption of the TFA, TF
rulemaking in preferential trade agreements (PTAs)* surged even more, with the aim
of building on — and going further than — the multilateral foundation provided by the
TFA. Slow progress in other aspects of the WT'O’s work and growing pessimism about
the possibilities of securing consensus for additional reforms among 164 Members
reinforced perceptions that TF advances might more likely occur at the regional level
in the near future. Over the last few years, most bilateral and regional trade agree-
ments (RTAs) have incorporated TF provisions with varying degrees of ambition,
including vast mega-regional agreements such as the Comprehensive and Progressive
Agreement for a Trans-Pacific Partnership (CPTPP), the African Continental Free
Trade Agreement (AfCFTA), or the Regional Comprehensive Economic Partnership
(RCEP). Complementing the TFA, these agreements were widely expected to be
delivering new TFA-plus rules for facilitating trade and offering signposts for how the
global TF regime might advance.

Yet, an examination of the TF provisions in this newest wave of PTAs suggests that
there is often less to these agreements than meets the eye. Few of the PTAs were
concluded before the TFA went beyond that multilateral benchmark — and many
fell well short. Even regional agreements negotiated in the wake of the TFA are
often somewhat uneven and underwhelming when it comes to their TF content,
especially when viewed against the backdrop of the massive advances in digitalisa-
tion and automation that are dramatically changing the way goods and services
move across borders and calling into question old approaches that require pen,
paper, and, indeed, even people.

A 2017 Organisation for Economic Co-operation and Development (OECD) study even
estimated that TFA implementation would generate cost reductions of between 14 and 18 per
cent (OECD 2017).

This chapter uses the term PTAs for RTAs.
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This chapter argues that rapid technological change risks rendering many old TF
approaches outdated — or even obsolete — and that a renewed effort to advance and
modernise the TF rulebook makes sense. It explores the changes in the world
economy since the TFA entered into force in 2017 — including the impact of the
COVID-19 pandemic and the war in Ukraine — and suggests how they have
amplified, not diminished, the importance of facilitating trade. It then examines
how the post-TFA generation of PTAs has approached the need to facilitate trade,
analysing common philosophies, shared characteristics, and recent trends. These
include the emphasis on addressing deeper, behind-the-border obstacles, the
increased focus on electronic means, and the overall move towards greater regula-
tory depth. A brief look is taken at how regional measures compare with baseline
reforms mandated by the TFA, where useful advances have been made and where
efforts have fallen short. Lastly, the chapter argues that several TF reforms can
potentially deliver positive impacts and suggests specific areas where PTAs might
focus in the future to take TF to a new level.

4.2 CHANGING LANDSCAPES

The growing salience of TF is directly related to a broader transformation of the
global trade landscape. Thanks to falling tariff barriers, declining transport costs, and
the spread of new information and communications technologies, companies have
unbundled their production processes and located the various stages in the most
cost-efficient or technologically proficient regions around the planet, knitting every
part together through complex, just-in-time transnational trade networks. The last
century’s assembly line has become today’s supply chain; the factory floor is now
globalised. As a result, modern economies are increasingly dependent on a vast and
complex array of global inputs that cannot be supplied by any single country alone.
Agricultural production, for instance, requires multiple imports of fertilisers, seeds,
pesticides, energy, and advanced machinery to maintain sufficient output. And as
production processes become more technologically complex, the supporting supply
chains become more complex, too. One of the key manufacturers of the COVID-19
vaccine, for example, depends on sourcing 280 components from nineteen different
countries to produce the final product (JDSUPRA, 2021; Bourla, 2023).

Rather than decreasing the importance of TF, today’s highly interconnected
global production systems are increasing it. Even modest delays or disruptions in
the cross-border delivery of key parts, equipment, or resources can have a ripple
effect across supply chains that shut down production, cause goods to pile up in
storage, and disrupt shipping, rail, or airfreight logistics. This ultimately restricts
global trade flows, preventing businesses from importing critical components, and
keeping consumer products off store shelves. These trade and production disrup-
tions can drive up prices, fuel inflation and result in critical shortages of food,
medicine, and other necessitics. Meanwhile, the experience of COVID-1g
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lockdowns — and the mass requirement to shift economic activity online — has
fuelled growing interest in how digitalisation and automation can be harnessed to
improve and strengthen TF. All these challenges and opportunities are reinforcing
calls to advance new “I'F-plus’ initiatives.

How should they advance? On the one hand, many TF issues are inherently
global in nature and underscore the logic of trying to reach multilateral solutions.
It was one of the factors that allowed WTO Members to adopt the TFA in 2013.
Bilateral and regional approaches often did not provide optimal outcomes, as many
facilitation measures were of an inherent mostfavoured-nation (MFN) nature.
It made little sense, for instance, for countries to agree to a single window on that
basis — if such a window were built for one trade partner, it would therefore
automatically have been built for others as well. It made even less sense to stream-
line customs procedures or to standardise paperwork bilaterally or regionally, espe-
cially for increasingly ‘multinational” products. Anything less than a multilateral
approach to these issues meant complicating, not facilitating, cross-border transac-
tions, and making them more expensive.

On the other hand, many advanced TF initiatives — especially those involving
new technologies — are more readily embraced by more developed economies and
often beyond the reach or resources of their less advanced partners. During the
WTQO’s TFA negotiations, several more ambitious facilitation proposals ended up
watered down because less developed countries baulked at making binding com-
mitments they feared to entail sizable technological and financial investments.
Then there are the related challenges of trying to get 164 countries to agree to
multilateral outcomes that may not reflect everyone’s specific trade needs or stages
of development. In these circumstances, there is a clear logic in pursuing the next
generation of TF measures regionally, especially if they build upon the WTO
foundation, advance TF innovations, and can be easily multilateralised if and when
other countries want to join. While it is still early to assess the extent to which this
renewed focus on TF will be reflected in meaningful new rules and commitments
in PTAs, one can already identify a series of noteworthy developments. The
following section will take a closer look at these trends, focusing on PTAs concluded
during the past five years.?

4.3 LOVE AT SECOND SIGHT?

A first glance at the PTA landscape seems to suggest intense TF activity. Of the
353 agreements currently* recorded in the WT'O’s RTA database (listing all RTAs
notified since 1958), almost seventy entered into force during the past five years.

3 In doing so, it follows up on an earlier analysis of previous PTAs (Neufeld 2016). An initial

version of this study was published as a WT'O Working paper (Neufeld 2014).
4 The study includes all PTAs notified to the WI'O’s database up until 22 September 2022.
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A closer look, however, reveals that more than half of those treaties were primarily
concluded to compensate for EU agreements no longer extending to the United
Kingdom (UK) post-Brexit. The vast majority of these PTAs incorporate the relevant
provisions of an earlier EU Agreement through a mutatis mutandis application —
with only minimal adjustments (referred to as ‘short form agreements’ by the UK
government). Only a handful of recent PTAs concluded by the UK fully set out each
provision (‘long form agreements’). This is not to suggest an absence of meaningful
activity, but the substantiveness of recent PTAs requires a more in-depth analysis.

The launch of the TFA negotiations in 2004 had sparked a sharp rise in TF
content of PTAs, lifting it from virtual absence in earlier agreements to forming
considerable parts of later treaties.” The scope and substance of TF chapters
continued to increase when WTO rulemaking ended a decade later, and the final
content of the resulting agreement had become clear. Few PTAs from that period
went beyond the TFA — and some remained well below its scope — but TF had
become an inherent part of the PTA landscape. This trend continued after the TFA
had entered into force in 2017, with most of the PTAs concluded from this time
onward, setting out robust T'F reforms. Efforts to elevate facilitation to a new level
remained limited, however, with governments often focusing their resources on
implementing the TFA. New issues moved into the trade spotlight, such as joined
initiatives on investment facilitation, e-commerce, and micro-, small, and medium-
sized enterprises launched at the WT'O’s Buenos Aires Ministerial in 2017.

It was not until a series of events hit the global economy that TF regained a more
prominent place on governments’ radar screens. While the impact of Brexit was
mostly regional in character, it left a particular mark on the PTA front as the UK’s
efforts to reorient its international trade relations triggered an avalanche of
agreements. Before they had even entered into force, a pandemic started to spread
around the globe, triggering an unprecedented health crisis and delivering a massive
shock to the world economy.

The world was confronted with social and economic challenges unmatched in
living memory. And as if a serious health crisis had not been enough, it was quickly
followed by war, shortages in energy and other essential products, and a rise in
inflation. Initial responses exposed some of the fragilities inherent to global value
chains and economic interdependence. Protectionist reflexes put a strain on supply
chain patterns and negatively impacted stability and logistics costs. Just-in-time
production risked being replaced by ‘just-in-case’ strategies.

The scale of the supply chain disruptions triggered worldwide restoration efforts
and led to a change in approach. Many of the early export bans were repealed, and a
significant part of pandemic-related trade restrictions implemented by Gzo econ-
omies were removed after a few months.® Governments introduced measures to

For additional background, see Neufeld (2016).
For additional information, see WTO (2022b).
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facilitate the import of key supplies, including lowered tariffs on urgently needed
goods, simplified customs procedures and documentation requirements, the estab-
lishment of priority channels, and cooperation on regulatory approval.

There was growing awareness that countries that embraced TF had proven more
resilient and better equipped to handle the challenges than those that had been
slower to do so and were faring less well. Keeping international markets open to
trade was increasingly seen as an essential component of the agenda for economic
recovery. Initially often considered a mere oiling of the pipes that enable cross-
border trade, TF reforms were appreciated as an essential component of the
multilateral commercial machinery and the backbone of global supply chains.

Calls for increased facilitation reforms were made on many fronts. Some took the
form of advocating the accelerated implementation of the TFA. Recommendations
to this end were not only made in various WTO bodies” but also within the
framework of high-level fora such as Gzo summits or Asia-Pacific Economic
Cooperation (APEC) Trade Ministers meetings.8 They focused on advancing full
implementation, which the TFA permits the majority of WIT'O Members to delay.”
Several aspects of the Agreement were highlighted as priority areas for such exped-
ited action, including measures relating to publication requirements, pre-arrival
processing, separation of release from payments, expedited shipments, border
agency cooperation, reduced formalities and documentation requirements, and
single window implementation.'” Suggestions were equally made to improve the
free transit of goods."

Several proposals went beyond the TFA’s scope. In May 2020, for instance, the
G20’s Trade and Investment Working Groups complemented their call for acceler-
ated TFA implementation with an encouragement to use electronic documentation
and processes, where possible and practical, including the use of smart applica-
tions."” Additional TF measures were equally discussed in various WTO fora. They

A dedicated proposal was first presented to the WI'O Committee on Trade Facilitation in
October 2020 (WT'O Committee on Trade Facilitation 2021a). Initially tabled by the US,
Brazil, and Colombia, support quickly expanded with sponsorship now including over fifty
WTO Members. The proposal was also discussed in the WT'O’s Council for Trade in Goods as
well as the General Council.

See, for instance, G20 (2020) and WTO General Council (2021).

All developing and least developed countries have the right to self-determine how much time
they need for implementing the reforms, and to designate required capacity-building support.
For more information, see WT'O (n.d. 2023).

See, for instance, a proposal made by a group of WI'O Members to the Trade Facilitation
Committee on 2 December 2021 (WTO Committee on Trade Facilitation 2021b).
A recommendation of the Gz20s Trade and Investment Working Group - made in
May 2020 — focused on similar areas, highlighting pre-arrival processing, separation of release
from payments, and expedited shipments. It also called for speeding up and streamlining
customs procedures in line with the TFA.

See, for instance, the APEC Declaration on Facilitating the Movement of Essential Goods
(APEC 2020).

2 (G20 (2020) annex, section 1.2.
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included strengthening pre-arrival procedures, post-release verification and audits to
control for compliance, reducing and/or eliminating procedures requiring the
physical presence of operators or the submission of physical documents, and, for
countries sharing a common border,” cooperation on additional working hours
(WTO, 2020, 6—7). Proposals were also made to reduce or eliminate penalties
for bona fide mistakes in connection with importing certain products (WTO,
2020, 6—7)."

Common to these suggestions was the aim of keeping markets open and trade
transaction costs in check. They further sought to strengthen supply chain resilience
and to combat corruption and illicit trade."

Much of the attention focused on domestic measures, either as calls for national
action or by advocating multilateral initiatives. Many suggestions involved the TFA,
which was increasingly seen as offering a way of mitigating the impact of trade
tensions and providing an undisputed baseline for cross-border clearance when
globalisation had come under strain. Trade facilitation initiatives in the regional
context received less attention, but merit closer examination, even if their full
impact will require more time to be seen.

4.4 STEPPING STONE OR STAGNATION?

A comparison with the WT'O’s TFA is a natural reference point when assessing the
role of TF initiatives under the PTA umbrella. The TFA’s impact on earlier regional
agreements is well documented (Duval et al., 2016; Neufeld, 2016; Kieck, 2020).
It could already be seen when the WTO negotiations were still underway and
continued to increase after their conclusion.’® The influence extended to the scope
and depth of reforms and ranged from conceptual inspiration to using almost
identical formulations. The closer the WTO negotiations got to their finishing line,
the stronger the alignment became.

However, few of the PTAs from the pre-TFA period went beyond the TF
Agreement coverage. A previous analysis of earlier PTAs (covering all agreements
up until 2016) found only a limited amount of TFA-plus provisions (Neufeld, 2016).
Even PTAs concluded during the first years after the TFA’s entry into force in
2017 rarely went beyond its scope. TFA implementation seems to have absorbed a

The parties making this suggestion did not offer a particular explanation, but one could assume
that they considered it more likely to be feasible in such cases. The TFA also contains a
reference to a common border for the measures it mandates for international cooperation
(Article 8.2).

* For additional information, see World Bank Group and WTO (2022).

For additional information on measures to tackle illicit trade in medical products, see
WTO (2022¢).

1 For more detail, see Neufeld (2016).
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fair amount of resources, and with most countries already being part of PTAs, the
appetite for additional regional action might have been limited.

As far as recent PTAs are concerned, the TFA clearly left a mark on their TF
chapters.”” The degree of influence varies, however. Some agreements contain an
explicit reference with parties affirming their rights and obligations under the
TFA."® There are even cases of the TFA incorporated as a whole and made an
integral part of a PTA." The most frequent form of impact is more subtle and of a
de facto nature, with PTAs setting out provisions that resemble TFA-mandated
reforms.

Despite those differences, one can make out a few broader trends:

1. The first consists of an even further alignment with the TFA. While
there are still some PTAs with no reference, this is usually the result of a
treaty not containing any TF provisions at all (possibly due to the parties
having considered the TFA to offer a sufficient TF framework or due to a
narrowly targeted overall scope). Where TF chapters exist, which is the
case for most recent PTAs, they almost always show clear signs of having
been inspired by the TFA. In some cases, this influence is quite specific
and can even take the form of identical or at least very similar language.
In others, there is greater adaptation to local circumstances and particu-
lar interests, while at the same time showing noticeable traces of inspir-
ation by the TFA.

2. A second tendency is an increased occurrence of TFA-plus measures.
While such added ambition remained the exception in earlier PTAs,
one finds a significant part of the recent treaties to go beyond the scope
of the TFA. In some cases, this is done by introducing an additional level
of strength or specificity, such as by using more stringent terms (like
‘shall’ instead of best endeavour language) or by prescribing specific
timelines for the execution of an activity.* The more frequent constel-
lation, however, includes entirely new areas, such as provisions on
information technology (IT). Thematic focus areas are digitalisation,
international standards, and relations with the business community.

Except the ones which essentially limit themselves to repeating earlier agreements from the
pre-TFA era, such as the short-form agreements signed by the UK.

See, for instance, the 2021 Free Trade Agreement between the United Kingdom of Great
Britain and Northern Ireland and Australia (Chapter s, Article 5.3, para 2).

See, for example, the Regional Trade Agreement between Turkey and Singapore (Chapter 6,
Atrticle 6.1) or the PTA between EFTA and Turkey (Annex VI, Article 1).

See, for instance, the requirement set out in the Trans-Pacific Partnership (TPP), Article 4.9,
and the Pacific Agreement on Closer Economic Relations (PACER), Chapter 4, Article 8, for
goods to be released within forty-eight hours or the call for advance rulings to be issued no later
than 150 days after receipt of the related request set out in the Free Trade Agreement between
Peru and Australia, Article 4.10.
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3. A related trend consists of a move towards greater technological sophis-
tication, reflecting the availability of new tools. This is hardly surprising
considering that most of the TFA disciplines were first introduced
almost twenty years ago, with the window for incorporating technical
innovation closing at the end of the negotiations nearly a decade ago.
Recent PTAs place increased emphasis on digitalisation and electronic
means. Unlike the TFA, which often mentions the use of information
technologies merely as an option — while equally allowing for less
ambitious alternatives™ — PTAs no longer seek to soften related discip-
lines. Many reforms adopted in the context of recent agreements expli-
citly mandate governments to execute them via electronic means (see,
for instance, provisions on pre-arrival processing, publication, or
exchanges with the business community). Obligations are also
strengthened by less frequently qualifying them with formulations such
as ‘to the extent possible’ or ‘as practicable’.”

4. Growing emphasis is placed on removing deeper, behind-the-border
obstacles. While early PTAs concentrated on improving customs clear-
ance and removing related barriers, new-generation agreements extend
their focus to include larger segments of the movement, release, and
clearance of goods. This is already reflected in how relevant chapters are
headed, no longer referring to ‘customs’ in their titles but opting for the
broader ‘trade facilitation” instead. Many obligations target a wider range
of government authorities, focusing not only on customs but equally
including other border agencies. Often, they also explicitly include
provisions that seek to enhance their coordination.

5. Several red-flag areas encountered during the TFA negotiations have
disappeared. While references to automation, for instance, had been a
no-go zone with many least developed countries (LDCs) and some
developing countries expressing discomfort with the associated level of
ambition, this taboo no longer seems to exist. Many PTAs contain
specific disciplines on automation, including agreements involving
developing (and even least developed) countries.” There are also open
references to specific international standards, which had been unaccept-
able even to some developed countries when the TFA was being

* When setting out provisions for the establishment of a single window, for instance, the TFA
merely calls for the use of I'T ‘to the extent possible and practicable’, thereby allowing for non-
IT-based alternatives (Article 10.4.4 of the TFA).

See, for instance, provisions in the PTA between El Salvador and Ecuador, mandating
electronic publication means, or in the PTA between Peru and Honduras on automation,
IT, and electronic systems. Various provisions mandating electronic means can also be found
in the PTA between the EU and Canada.

See, for instance, the PT'As between El Salvador and Ecuador, Peru and Australia, or the UK

and Ghana.
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negotiated. And several PTAs now openly target illicit trade and corrup-
tion, which had initially been attempted during the TFA negotiations
but failed to make it into the Agreement’s final draft.*

4.5 THIRD TIME CAN BE A CHARM

In addition to these broader trends, one finds several cases of parties using the
opportunity to pick up unfinished business from the TFA negotiating days. They are
pursued by a limited group of stakeholders — in particular, the EU, the European
Free Trade Association (EFTA), and the US — but in a consistent manner and with
noticeable rates of success.” In all instances, these initiatives follow failed attempts
to make the targeted measure part of the TFA. Some envisaged reforms date back to
pre-TFA days when WTO Members discussed a possible rulemaking exercise and
presented initial ideas.

1. A first example consists of efforts to eliminate the mandatory use of
customs brokers. The EU sought to achieve a full ban during the TFA
negotiations but had to accept a watered-down outcome due to oppos-
ition from a group of (mostly Latin American) countries. The finally
adopted provision merely prohibits the introduction of new require-
ments, combined with an obligation to inform of existing practices.26
The abandoned goal of outlawing mandatory broker requirements
altogether made a comeback in several recent PTAs.*

2. A similar objective was pursued in the area of pre-shipment inspection
(PSI), which the EU (and other WI'O Members) attempted to ban
during the TFA talks. The proposal had not been acceptable to the
entire membership, however. And as a result, the finally adopted lan-
guage merely ruled out the practice in relation to tariff classification and
customs valuation and encouraged governments not to use other types of
PSI.*® The unachieved goal of a total PSI ban was now included in some
of the recently negotiated PTAs.*

3. The EU also spearheaded the attempt to outlaw the calculation of
import/export fees and charges on an ad valorem basis, which remained

** See, for example, the Agreements between the UK, Southern African Customs Union (SACU),

and Mozambique or between the UK and Ghana.

The notion of success is defined as showing a high degree of overlap with the proposed

measure initially sought to get adopted in the context of the TFA negotiations.

0 For details, see Article 10.6 of the TFA.

*7 Examples include the PTAs between the EU and Indonesia, EU and SADC, EFTA and
Georgia, or the UK and Cameroon.

# See Atticle 10.5 of the TFA.

29 See, for instance, the PTAs between the EU and Indonesia, EU and Viet Nam, or the EU
and Singapore.
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unsuccessful when adopting the TFA3 It was now included in several
recent PTAs, not just by the EU, but also the EFTA

4. Another example of a revived EU negotiating goal relates to the area of
transit of goods. During the TFA negotiations, Brussels sought to intro-
duce a national treatment component when proposing measures to
improve free traffic in transit. While this attempt failed to meet the
consensus threshold mandated under WT'O rules, the EU succeeded in
introducing a very similar provision in a PTA recently concluded with
Ghana.*

5. Efforts to outlaw the requirement of consular transactions for import-
ation processes have a particularly long history, dating back to the
General Agreement on Tariffs and Trade (GATT) days. A first recom-
mendation to phase out the practice was already made in 1952.3>* When
the TFA negotiations started, the US sought to elevate its status to a
mandatory requirement, teaming up with Uganda to launch a joint
initiative to this end. Despite the new alliance, and the small number
of countries opposing the idea, it ultimately proved impossible to obtain
the required consensus to ban the practice. Faced with the choice
between watering down the language or dropping the suggestion
altogether, the US opted for the latter. The proposal never completely
died, however, and made a comeback at the regional level by being
incorporated in several recently concluded PTAs.3* It also resurfaced at
the multilateral level when Norway and the US called for revisiting the
need for global action to eliminate consularisation requirements in the
WTO’s Trade Facilitation Committee.?®

6. The US further continued its pursuit of introducing a firm de minimis
threshold for customs duties and taxes on express shipments. An attempt
to include a related requirement in the TFA had only been partially
successful. WI'O Members were called to provide for a de minimis
shipment value or dutiable amount for which customs duties and taxes
would not be collected, aside from certain prescribed goods.3® But the
obligation was softened by merely asking them to do so ‘to the extent
possible’, and efforts to introduce a fixed exemption limit failed to

3% See PTAs between the EU and Indonesia, EFTA and Georgia, or EFTA and the Philippines.

3 See, for instance, the PTAs between EFTA and Ecuador, EFTA and Georgia, or the UK,
Iceland, Liechtenstein, and Norway.

3* EU-Ghana PTA, Chapter 3, Article 29:1.

3 For a full history, see a communication presented by Uganda and the US in 2008, WTO
document TF/TF/Whs6.

3 See, for instance, the PTA between EFTA and Georgia, Annex 111, Article 11.

35 Communication from Norway and the US, circulated in April 2021, WTO document G/TFA/
Wi/38.

3% Article 7:8 of the TFA.
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generate consensus. A fresh attempt to create a stronger commitment
succeeded a few years later at the regional level in the context of the re-
negotiated North American Free Trade Agreement (NAFTA). Article
7.8 of the relevant United States of America, United Mexican States, and
Canada Trade Agreement (USMCA) chapter (carrying the same article
number used in the TFA) calls for the exemption to apply ‘under
normal circumstances” and sets out a fixed de minimis amount.?”

7. A final example relates to the coverage of transit disciplines. The EU had
long sought to interpret a key GATT provision (Article V) as including
the movement of energy goods via pipelines or electricity grids in transit
disciplines. Efforts to make this a shared understanding remained unsuc-
cessful during the TFA talks — but Brussels was at least able to preserve
that view vis-a-vis its former union member by explicitly including
related language in its recent PTA with the UK.

46 WHERE NO PTA HAS GONE BEFORE

When negotiating the TFA, proponents of ambitious outcomes faced resistance
on multiple fronts. Apart from opposition to a particular measure — usually based on
specific domestic interests — reservations were often of a broader, systemic nature
and fuelled by concerns from two sides. Wary of the WT'O’s dispute settlement
system, many developing countries and LDCs preferred to keep the scope of new
disciplines within (what they considered to be) digestible limits. Developed
Members usually wished to aim high(er), both as far as scope and specificity were
concerned, but became increasingly mindful of the concessions they were expected
to make on the implementation support side. The large range of contracting parties —
well over 160 — and their considerable differences in interests and levels of develop-
ment posed no small challenge to finding an acceptable middle ground. The task
was further complicated by the (initially widely unexpected) long duration of the
negotiating exercise, not to mention the procedural and political constraints
resulting from its embedding in a packing deal setting where progress in one area
was contingent on advances on other files.3® Concessions were often pocketed
without that leading to the unblocking of other issues when progress was lacking
on external fronts. This made the middle ground a moving target and frequently led
to reforms being watered down during the additional negotiating years that followed.

37 USMCA, Chapter 7, Article 7:8.

38 As part of the Doha Development Agenda (DDA) with a large number of portfolios, the TF
negotiations were subjected to the so-called Single Undertaking principle under which nothing
was agreed until everything was agreed. It was not until the Bali Ministerial Conference — well
over ten years after the DDA had been launched - that the Trade Facilitation Agreement was
allowed to go ahead even in the absence of consensus on other important files (such as
agriculture or negotiations on industrial tariffs).
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Some measures even had to be dropped altogether as it became clear that they
would fail to meet the necessary consensus threshold.?* The surviving disciplines
were frequently phrased in soft terms* and coupled with extensive implementation
flexibilities. Developing countries and LDCs, which make up the vast majority of
the WT'O’s membership, were allowed to self-determine implementation times and
required capacity-building support.

No PTA ever came close to matching such implementation terms. Most of them
have no special and different treatment to speak of, and even where certain provi-
sions exist, they tend to be rudimentary and hardly ever exceed aspirational terrain.#
Some agreements leave the development of a support pillar for later — usually
without setting a deadline — and many do not set out any assistance obligations at
all. There are also no PTAs with a comparably large membership. Most of them
have less than a handful of contracting parties (if they are not bilateral in the first
place), and only a very limited number has more than a dozen signatories.
In addition, PTAs do not come without an enforcement mechanism comparable
to the WT'O’s dispute setlement — a major limiting factor for several countries when
considering their willingness to take on certain reforms. And almost all potential
PTA partners are already committed to implementing the TFA reforms, allowing for
the consideration of additional measures with the benefit of starting from a higher
base level.

This begs the question of what could be achieved in the PTA setting — and
whether this potential is currently being reaped — even when recognising different
aims and purposes of regional and multilateral treaties. While much of the achiev-
able objectives will depend on the respective parties involved, as well as the
circumstances in which they are being pursued, there are a number of factors that
play a role in assessing a PTA’s potential impact, which will be analysed in the
following sections.

4.7 SIZE DOES (NOT) MATTER

The assumption of a positive correlation between size and ambition may seem
intuitive, but does not necessarily find corroboration when analysing the actual
content of regional TF reforms. Preferential trade agreements involving economic

39 In one instance, a proposed measure (the ban of a consularisation requirement for import of a
merchandise) was abandoned only a few weeks before the end of the negotiations after having
been on the table for many years and despite it having won the approval of the vast majority of
WTO Members.

4 In many cases, this implied best endeavour language. But even stronger legal terms were often

softened by combining them with builtin flexibilities 2 la ‘whenever practicable’ or ‘to the

extent possible’.

Even the PTAs that make the TFA an integral part of their terms only do so with respect to the

TF disciplines without incorporating the implementation architecture with its special and

differential treatment for developing and least developed Members.

4
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heavyweights are not always characterised by extensive depth and broad scope — not
even when concluded with partners of similar gravitas. And PTAs among smaller
players can have impressive reach. Treaties among developing countries do not
necessarily lag behind those concluded by more developed partners.

What seems more relevant are points of departure — in the sense of baseline levels
of prior engagement in TF. Countries that have already committed to cutting their
red tape — be it through domestic, bilateral, or multilateral initiatives — tend to be
more open to adding an additional layer of reforms. At the PTA level, governments
with a robust facilitation record often follow up on earlier agreements with ambi-
tious successor treaties.**

48 GEOGRAPHY CONTINUES TO SHAPE OUTCOMES

Old-fashioned as it may sound, geography matters even in the digital age. As much
as operations have become increasingly digitalised, ground realities still weigh
heavily. Cooperation between border agencies, for instance, clearly is very condu-
cive to facilitating international trade. For countries without a common land border,
the actual scope is far more limited than those sharing a joint frontier (which is
sometimes also reflected in the absence of related provisions in PTAs).** Not having
easy access to maritime transport — due to being landlocked or as a result of
underdeveloped infrastructure — also continues to have a significant impact on the
ability to engage in international trade. Distance between PTA partners is also an
important factor, as it tends to impact trade patterns and participation in global
supply chains. It can also explain the absence of TF provisions in certain areas —
such as transit — which should not rashly be equated with representing a TFA minus.
In some cases, the lack of measures in one area can also be the result of there simply
not being any sizable obstacles, with geography potentially playing an important
role. A PTA between advanced economies with ocean access simply may not require
any transit provisions, for instance, due to the absence of relevant barriers.

4.9 VOLUME DOES NOT EQUAL VALUE

First impressions can be misleading. Some PTAs have long facilitation chapters,
without size-matching substance. Provisions are phrased in aspirational terms, quali-
fying the call for action by framing the related commitments in best endeavour
terms.** To-do lists may seem comprehensive at first glance, but turn out to be set as

# See, for instance, PTAs concluded by Peru.

# See, for example, the PTA between EFTA and Georgia. There are also cases of PTAs between
countries without a common land border that have only very limited provisions on border
agency cooperation — less than the TFA — such as the treaty between EFTA and the Philippines
or EFTA and Ecuador.

# See, for instance, the PTA concluded between the UK and Cote d’Ivoire.
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a mere basis for future work in soft legal language. There are also cases of commit-
ting parties to ‘cooperate’ on a broad range of issues — which can be spelt out in quite
specific and ambitious-looking terms — but without mandating concrete actions
towards this end.

At the same time, one should not hastily judge the value of such arrangements.
In some instances, a single phrase can add value to pre-existing obligations, espe-
cially requirements set out in the TFA, such as the insertion of a call for carrying out

a measure via electronic means, or by specifying the international standards to be
used. ¥

4.10 GOOD THINGS CAN COME IN SMALL PACKAGES

Similarly, one should not fall into the trap of rigidly equating brevity with absence of
ambition. Some TF chapters might be short, but endowed with a high TFA-plus
factor due to their design as an add-on instrument.*® A small number of provisions
can still imply significant reforms if phrased in strong terms. Implementation
flexibilities equally play a role, especially when considering the time horizon of
actual changes on the ground. Given the widespread lack of possibilities to delay or
request capacity-building support, reforms can be relatively quick when set out
through the PTA track. There are further cases of interim outcomes with parties
agreeing on certain measures while indicating their intention to add additional
measures at a later time. An accurate assessment of ambition levels therefore
requires careful analysis and a detailed look at the fine print.

4.11 FEARS OF DUPLICATION MAY BE OVERRATED

When considering measures for adoption in a PTA, their inclusion in the TFA
should not serve as a deterrent on the grounds of fear of duplication. Apart from the
fact that disciplines are rarely phrased in identical terms, the different implementa-
tion modalities already ensure a complementary role. The absence of the TFA’s
extensive flexibilities alone would add an additional layer of commitment, even in
the case of matching provisions. Not having the ability to self-determine implemen-
tation dates, for instance — without an upper limit — clearly influences when a
measure’s impact can be expected on the ground.

This becomes all the more relevant when considering that current commitment
rates for some of the most impactful TFA measures leave room for upward move-
ment. Only slightly more than half of all WT'O Members are currently bound to
have established a single window, for instance, even though the TFA sets out the

% See, for instance, provisions set out in Chapter 4 of the PTA concluded between the EU
and Viet Nam.

4 See, for example, the PTAs between Turkey and Singapore and between the EU and Canada.
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FIGURE 4.1 Bottom five TFA measures with the lowest commitment rate.
Source: WTO (2023), Trade Facilitation Agreement Database (TFAD), www.tfadatabase.org/en

related obligation in best endeavour terms. Little more than 6o per cent are already
committed to border agency cooperation, despite its important role in enhancing
supply chain resilience and reducing illicit trade (see Figure 4.1).

When secking to enhance facilitation at the regional level, there are a few lessons
to be learned from the COVID-1g crisis. The pandemic clearly underlined the
importance of global supply chains, but also exposed their vulnerability. With many
of the production and distribution networks currently under review, thought should
be given to optimising — and in some cases redrawing — existing trade and supply
chain maps with a focus on the areas most affected by the crisis, which continues to
be a stress test to the current system.

Trade facilitation initiatives in PTAs can be an important component of such
endeavours. Countries seeking to improve their integration into global production
networks could use the PTA track as a (complementary) tool in their efforts to
remove border bottlenecks and transform them into gateways for their imports and
exports. Consistently pursuing improved access to regional production networks
could further promote the expansion of global value chains and enhance their
resilience.

While substantive focus areas will differ, depending on the parties” circumstances
and priorities, certain aspects frequently promise particular gains. Automation is one
such area with considerable potential, especially in developing economies. Even in
developed countries, there is noticeable room for improvement. The TFA does not
once refer to automation when setting out its requirements due to reservations from
some WT'O Members at the time of its negotiation. And while concerns seem to
have eased since then as automated systems have become widely used, it would not
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be easy to introduce upgraded requirements at the multilateral level — and certainly
not a speedy process.

Enhancements are also still to be achieved on the other end of the technology
spectrum, such as with respect to access to trade-related information. It may seem
surprising, but the publication of that information featured prominently on the list
of measures highlighted as meriting particular attention when identifying TFA
measures with a special need for fasttrack implementation (WTO Committee on
Trade Facilitation, 2021a).

The COVID-19 crisis highlighted additional issues with particular relevance for
enhancing supply chain resilience and keeping trade flows open, such as measures
to facilitate the release and clearance of goods. A look at the TF initiatives taken by
many governments at the onset of the pandemic shows that they often included
improvements in the areas of electronic payment, separation of release from clear-
ance, and pre-arrival processing. Measures were also taken to improve border agency
cooperation and to accelerate the release of perishable goods. The majority of
those measures were designed to be temporary in nature — and enacted with little
leadup time — but the experience seems to have been positive, and several WT'O
Members saw merit in continued — and sometimes also accelerated — initiatives in
those areas.*

4.12 NEW PROGRESS OR UNUSED POTENTIAL?

Some of the recent PTAs appear to already have taken those aspects on board. And
while there may not have been seismic shifts when comparing them to their earlier
counterparts, one can find a steady evolution towards more modern approaches
and the incorporation of recent information technologies. Trade Facilitation
Agreement-plus commitments are still largely limited to a few core areas (such as
an increased call for the use of electronic means or alignment with specified
international standards), but are noticeably more frequent than in PTAs from an
earlier period. There are also several cases of added specificity, such as by introdu-
cing time limits for the completion of certain actions (like releasing goods or issuing
advance rulings).

At the same time, progress remains incremental. Few of the recently concluded
PTAs really seek to push facilitation to the next level. There are also still agreements
with no or only very limited TF content,*® as well as cases where substance is left to
be defined in future, yet to be negotiated terms.*’

&

7 See WT'O Committee on Trade Facilitation (2021a), WTO Committee on Trade
Facilitation (2022).

4 See, for instance, the PTAs between Turkey and Kosovo, Turkey and Moldova, or the EU
and Armenia.

49 See, for instance, the PTA between the UK and Eastern and Southern African countries.
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Additional progress could especially be achieved in the area of digitalisation, where
technological innovation continues to open up new possibilities — and where the TFA
no longer reflects the latest state of play. The benefits of improvements in this area are
substantial. A recent study for the Asia-Pacific region found that further acceleration of
digital TF could cut average trade costs by more than 13 per cent (UNESCAP, 2021).
This potential is increasingly recognised at the highest political levels, as reflected in
G20 declarations and Ministerial statements. Calls for additional measures in this area
are also repeatedly made by industry groups.>® Several regional groupings, such as the
Association of Southeast Asian Nations (ASEAN) or the Eurasian Economic Union
already adopted strategies that include digital initiatives as a priority area.”

Introducing such reforms through the PTA channel would come with the benefit
of a more flexible framework due to the absence of institutional constraints inherent
to the WTO rulemaking machinery. While multilateral rules under the WTO
umbrella remain the best option for achieving broad and sustainable advances, they
are notoriously hard to agree upon and usually take a long time to become a reality.

Even for measures already included in the TFA, there is often room for taking
reforms to the next level, or for at least accelerating their actual application on the
ground. The design of the TFA’s architecture makes implementation a gradual
process, and its full impact will only emerge over time. According to the WTO’s
Trade Facilitation Agreement Database (WTO, 2023), six years after the TFA’s entry
into force, the global rate of implementation commitments stands at 76 per cent (see
Figure 4.2).>* Broken down by Members’ levels of development, this number is
noticeably lower, sometimes barely exceeding 40 per cent.”

Current implementation rates for measures that are widely considered to be par-
ticularly impactful are even lower. Global commitment to establishing a single
window, for instance, only stands at slightly above so per cent (see Figure 4.3), even
though the obligation is phrased in best endeavour terms (WTO, 2023). For develop-
ing countries and LDGCs, the number does not even reach 4o per cent (see Figure 4.4)
(WTO, 2023), despite the possibility of requesting capacity-building support.

Based on those commitments, it will take at least another twenty-five years until
one can expect full single window implementation by all WT'O Members. While

5 Calls to this end were made at a Global Supply Chain Forum held at the WTO in June 2022.
The Secretary General of the International Chamber of Commerce, for instance, said that
‘More collaboration is needed to build common digital infrastructure that allows private
operators to communicate with border agencies.” He advocated ‘bold reforms’, with more
governments allowing instruments like bills of lading to be digitised (WTO 2022a).

' See, for instance, the ASEAN Digital Integration Framework (ASEAN 2018) or the EAEU’s

‘Strategy 2025" (EAEU 2020).

Determined by Members’ notifications and existing requirements for immediate application.

Developed WTO Members are required to implement the entire TFA from the moment it

entered into force (i.e. as of 22 February 2017). Their obligations are added to the calculation to

the overall implementation commitment rate.

Commitment rates by LDCs currently stand at slightly above 41 per cent. https://tfadatabase

.org/. For additional information, see WTO (2023).
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FIGURE 4.2 Timeline of TFA implementation commitments.
Source: WTO (2023), Trade Facilitation Agreement Database (TFAD), www.tfadatabase.org/en
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FIGURE 4.3 Implementation commitments for single window implementation —
all members.
Source: WTO (2023), Trade Facilitation Agreement Database (TFAD), www.tfadatabase.org/en

the numbers continue to go up as transition periods expire, it will take a while for all
reforms to be applied by the entire WI'O membership and for all related benefits to
fully kick in (see Figure 4.5).

Implementation rates of additional measures with particular relevance for facili-
tating the global exchange of goods also leave room for improvement. According to
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FIGURE 4.4 Single window implementation commitments — developing countries
and LDC:s.
Source: WTO (2023), Trade Facilitation Agreement Database (TFAD), www.tfadatabase.org/en

100

75

25

% rate of implementation
commitments
[¥2]
(=3

o

A
Q\
v

® Cat.A @ Cat.B @ Cat.C @ Developed Members

TFAD (Trade Facilitation Agreement Database) www tfadatabase.org

FIGURE 4.5 Global timeline of single window implementation commitments.
Source: WTO (2023), Trade Facilitation Agreement Database (TFAD), www.tfadatabase.org/en

the WT'O’s Trade Facilitation Agreement Database, little more than 6o per cent™* of
WTO Members have current commitments to implement the TFA’s provisions

>+ The current global rate of notified implementation commitments stands at 62.9 per cent

(WTO 2023).
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regarding border agency cooperation, and this despite a considerable level of
built-in flexibility (such as merely mandating collaboration among countries sharing
a common border on mutually agreed terms and ‘to the extent possible and
practicable’).”” Risk management numbers are roughly the same level (63 per cent).
Measures to reduce formalities and documentation requirements have currently
been committed to by less than three-quarters of the WT'O’s membership, despite a
series of built-in flexibilities.>®

Many of these measures could be especially impactful when pursued in a
consistent manner and with coverage of a large segment of global value chains.
The recent COVID-1g crisis has already led to a few cases of concerted action in
several PTAs, reducing various barriers to trade (such as simplified customs proced-
ures and the introduction of expedited clearance channels).>”

Engaging in such reforms would further come with the additional benefit of
testing the ground for possible follow-up at the multilateral level, similar to the cross-
fertilisation witnessed during the TFA negotiations when negotiators took inspir-
ation from measures successfully applied in a regional setting.

4.13 TOWARDS TRADE FACILITATION 2.0

The increased focus on facilitating trade is happening despite — or perhaps, because of —
the major headwinds that trade negotiators face in trying to advance a broader trade
liberalisation and integration agenda. Already grappling with the fallout from COVID-
19 lockdowns and escalating US—China trade frictions, negotiators are now confronting
a host of new challenges arising from the Ukraine war, slowing global growth, and rising
inflation. If this were not enough, UK negotiators face the additional task of trying to
recast their country’s international trade relations in the wake of the 2016 Brexit vote.
This confluence of challenges — or ‘poly-crises’ — risks fuelling new protectionist
pressures and undermining political support for further trade opening.

Yet, paradoxically, this unprecedented tsunami of problems has made TF all the
more important. Today’s increasingly integrated and interdependent global econ-
omy places a growing premium on TF — the ability to move resources, components,
and finished goods swiftly and seamlessly across national borders. At the same time,
digitalisation, automation and other technological innovations provide valuable new
tools for making this happen. Although global initiatives in the WTO remain the
first-best option for advancing trade facilitation efforts, the reality is that PTAs might
offer the most viable pathway ahead in the near term because they involve like-
minded countries, are generally easier to negotiate, and can be more easily tailored
to reflect countries’ technological capacities, financial resources, and trade needs.

55 Article 8.2 of the TFA.
56 The current number is 73.5 per cent (WTO 2023).
57 For additional information, see World Bank Group and WTO (2022).
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They can be especially impactful when pursued in a consistent, consolidated
manner. As long as TF measures in PTAs are consistent with WTO rules, are
non-discriminatory in their application, and aim to build upon its foundation, they
can spearhead and advance TF innovations that could ultimately help inspire and
guide future multilateral efforts. In doing so, they could also contribute to turning
the vast web of regional TF reforms into a more streamlined trading regime that
covers all key stakeholders in global supply chains and becomes part of a broader
transformation of the global trade landscape.

In analysing how a new generation of PTAs might approach the continued need
to facilitate trade, this chapter has suggested that the regional TF reforms with the
potential to deliver the greatest positive, real-world impacts are those aimed at
harnessing digitalisation, automation, and the use of other electronic means to
modernise cross-border transactions and to ensure that national systems are inter-
operable and seamlessly integrated. Progress in these critical areas would not just
elevate existing TFA requirements to a new level. More importantly, they would
bring TF rules and disciplines up to date with modern trading realities. These
changes are already underway in a growing number of practical cases. But there
remains a task for negotiators to codify these practices — and the underlying
innovation — and to anchor them in trade agreements so that new ‘rules of the road’
are transparent, predictable, and secure.

This chapter also argues these various regional efforts should, whenever possible,
share common approaches, similar characteristics, and parallel goals — minimising the
risk of conflict or confusion and maximising the potential for complementarity and
convergence. This is particularly important when the focus is on addressing deeper,
behind-the-border obstacles and when efforts to harness digitalisation and automation,
almost by definition, need to be non-discriminatory. But while a renewed regional
focus on TF rulemaking makes sense — and is clearly needed in a world of disrupted
supply chains, rising inflation, and growing economic uncertainty — much work
remains to be done. If more steps were to be taken in that direction, TF could be
taken to the next level and, indeed, become a new frontier.
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