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Conclusion

A New Social Constructionism for Sociolegal Studies

Elizabeth Mertz

In this essay I make a case for what I call a "moderate" and
also an "empirically grounded" social constructionist approach,
which I conceptualize as a further development of numerous
strands of a longstanding and rich tradition. I argue that this ap
proach, one I see as emergent now in cross-disciplinary work like
that presented in this Symposium, can help to move scholarly
discourse past the impasses posed by dichotomous, either/ or
thinking about law, society, and epistemology. To orient those
unfamiliar with the pertinent scholarship, I begin with a sketch
of the intellectual traditions and issues involved.

Social constructionist approaches have a long and weighty
genealogy (one that I must confess I balk at trying to represent in
this abbreviated form). One could point to the phenomenolo
gists whose work led sociologists to focus on the "social construc
tion of reality" (see, e.g., Berger & Luckmann 1966; Schutz 1970;
for foundational texts, see, e.g., Husserl 1946; Weber 1947,
1958). And there are the usual suspects from European social
theoretic traditions who have attempted to combine considera
tion of the material conditions of social life with the analysis of
culture and ideology (see, e.g., Bourdieu 1977, 1984; Foucault
1980; Gramsci 1971, 1983; Habermas 1984; and their many fol
lowers; see also Postone 1993). In anthropology, work building
from these social theoretic and phenomenological roots, as well
as from work by Durkheim (1915, 1933, 1938) and others on
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1244 A New Social Constructionism for Sociolegal Studies

symbolic representation, has produced a rich tradition in cul
tural analysis (see, e.g., Geertz 1973; Greenhouse 1986; Levi
Strauss 1963, 1969; Rosen 1989; Turner 1974). Work on human
psychology from anthropology, psychology, and related disci
plines has recently produced an explosion of scholarship on the
social construction of the self (see, e.g., Gergen 1990; Gergen &
Davis 1985; Stigler, Shweder, & Herdt 1990). The past 15 years in
sociocultural anthropology has brought an exciting set of influ
ences into contact with one another, from scholars working on
language, culture, political economy, law, and politics-many of
whom implicitly or explicitly build on and develop concepts of
social construction (see, e.g., Asad 1973; Brenneis 1984, 1987;
Briggs & Bauman 1992; Cohn 1989; Comaroff & Comaroff 1991;
Conley & O'Barr 1990; Coombe 1993; Daniel 1993; Dominguez
1986, 1989; Greenhouse 1986; Lazarus-Black & Hirsch 1994;
Merry 1990; Mertz 1988; Messick 1992; Starr & Collier 1989;
Yngvesson 1993). Scholars of color and feminist scholars have
also for some time been developing theoretical frameworks for
understanding the effects of social construction, especially in
legal settings (see, e.g., Bell 1987; Bumiller 1988; Delgado 1989;
Fineman 1991, 1994; Minow 1990; Montoya 1994; Ortner &
Whitehead 1981; Williams 1991).

In invoking these multiple strands of closely related tradi
tions, I hope to indicate a way in which social science can over
come (indeed, has been overcoming) analytic dichotomies that
have plagued attempts to understand human societies in general,
and the role of law in particular.' As I explained in my Introduc
tion to this Symposium, the concept of social construction can
bring together analysis of idea and action, meaning and material
life, constraint and creativity, power and resistance," stasis and
change-and can do so through a form of analysis that combines
empirical and critical work (see, e.g., Coombe 1989; Sarat
1990).3 Another interesting facet of this approach is its synthesis
of a moderate skepticism regarding the fixed or natural charac
ter of categories-a skepticism that reaches full flower with

1 See Mertz 1994b:n. 2 on the ways in which social theorists have developed concep
tions of causality designed to avoid stale dichotomies.

2 For a brief summary of recent directions in research on resistance, see Mertz
1994b:n.3.

3 As noted in my Introduction to the Symposium, there has been some debate in
sociolegal studies over the advisability of developing a method that combines empirical
and critical work (Mertz 1994b:n. 4). I do not mean to imply that the approach suggested
here is the only or the canonical formulation of the concept of "social construction."
Indeed, analyses of social and cultural construction in sociology and anthropology have
often been explicitly idealist in character, focusing less on material constraint and power
relations than on culture and ideology. However, in recent years scholars from a number
of fields, including anthropology, critical race studies, political science, and feminist stud
ies, have approached social construction as an amalgam of the concerns traditionally di
chotomized as "idealist" and "materialist."
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deconstructionist analysis-with a grounded empiricism that ex
amines carefully how social life is constructed.

In the following section, I argue that the articles in this Sym
posium form part of a current innovative development toward a
"moderate" social constructionist vision of law (with apologies to
any authors who might not read their own texts this way). Crucial
aspects of this vision include: (1) a view of law as "underde
terminate" (but not entirely indeterminate); (2) an understand
ing that legal representations of social identities as fixed or co
herent are often fictional, serving other than their apparent
purposes; (3) a critical view of the constitution of the "local" in
legal discourse, with careful attention paid to the ways in which
local units and identities are actually created (at least in part)
from the "top down," through interaction with national and in
ternationallegal discourses; (4) a similarly critical understanding
of the ways in which concepts such as "customary law," "authentic
indigenous voices," and "rationality" themselves reflect very par
ticular social constructions that are far from neutral reflections
of reality; and (5) a sophisticated analysis of the power of legal
language to create epistemological frames. These frames, while
giving the appearance of neutrality, may constrain legal discus
sions of social issues in ways that leave important aspects of situa
tions go unheard. This last insight leads to the interesting ques
tion of when legal remedies can actually do the jobs assigned to
them, and at what points it might be necessary to question or
destabilize the very framework or categories suggested by legal
discourse.

In the conclusion of the essay, I make a case for a moderate
social constructionist approach as a solution to a number of
problems bedeviling legal academics and social scientists, from
anxiety over the potentially nihilist consequences of deconstruc
tionist approaches, to fairly antagonistic skepticism regarding the
use of social science to elucidate practical legal problems. Rather
than view the world of possibilities as composed of antagonisti
cally opposed choices (qualitative or quantitative, doctrine as un
important or all-important, etc.), the approach I develop here
bridges antinomies, drawing on the strengths and insights of
both "sides" of debates wherever possible.

Emergent Themes

Here I develop further a number of themes that tie together
these apparently diverse topics and authors. In keeping with the
general approach that emerges from the Symposium, I note that
these themes are intended not as discrete theoretical points but
as layered and overlapping perspectives, different vantages on
the same fundamental processes. Together, they contribute to an
emerging integrative and moderate social constructionist vision

https://doi.org/10.2307/3054029 Published online by Cambridge University Press

https://doi.org/10.2307/3054029


1246 A New Social Constructionism for Sociolegal Studies

of legal processes and discourse-one grounded in empirical
study.

A. "Underdetenninacy" and Unintended Consequences: Law as
Social Mediation

A central theme uniting the articles in this issue is the under-
determinacy of law as a source of social change." I use the term
"underdeterminacy" rather than "indeterminacy" because these
articles do not simply point out the inevitable slip between for
mal rule and practical application, between text and interpreta
tion (on indeterminacy in law, see, e.g., Singer 1984; Boyle 1985;
Solum 1987). Rather, they combine careful consideration of the
determinacies that follow from legal frames with acknowledg
ment of the structured ways in which social actors and contexts
refract and reshape those frames in practice. As we know, legal
innovations have unintended consequences," at times producing
effects directly opposed to those planned. This stubbornly unpre
dictable character of some legal processes is a predictable result
of their inherently social character.

By contrast with accounts that discuss law as the one-way im
position of power, where lawmakers simply mold social actors
and groups like clay, the social constructionist approach devel
oped here understands the subjects of law as agents, actors with
at least some ability and power to shape and respond to legal
innovations. In the struggle among those formulating legal
changes and the many diverse groups of people who could be
affected," law becomes a form of social mediation, a locus of so
cial contest and construction. And yet, of course, because of its
social character, legal mediation does not operate on a level play
ing field; these authors are continually mindful of the effects of
differential power and access to resources on the struggle and its
outcomes. They examine carefully the ways in which differen
tially situated actors can impact the course of legally mediated
social change. And, importantly, this phenomenon is not treated
as a random occurrence but as systematically entwined with so
cial structure and history in ways that require analysis. 7

4 I say "underdeterminacy" rather than "indeterminacy" because, as already noted,
these authors in many waysacknowledge the strongly determinative effects of legal frames
on outcomes.

5 I do not here intend to imply that I think that singular intentions can be easily
imputed to particular laws; obviously, behind any statute passed can lie many intentions,
some stated, some perhaps not recoverable.

6 I say "could be" because of the co-constructed character of the legal categories;
rather than assume that there is a prefigured and determinate set of people to whom the
law automatically applies, we here understand that how and whether people are affected
is in part determined by an interactive process.

7 Thus legal ideology may acknowledge the impact of social context on law but char
acterize that impact as random and unpredictable rather than as structured and worthy of
sustained analysis (Mertz 1995; Mertz & Weissbourd 1985).
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Lazarus-Black's article is centrally concerned with this issue,
tracing the ways in which the Antiguan Status of Children Act has
at once achieved some of its intended purposes and become a
potential weapon in unexpected ways. Thus the statute has
served as a tool in combatting discrimination against illegitimate
children, in some cases successfully forcing schools to admit
those children. In using the statute this way, attorneys are (even
at times consciously) undoing legacies of colonialism that privi
leged European family form and cultural/religious traditions.
Here, then, is an example of a use of law that is far from "indeter
minate." At the very same time, however, the statute may be hav
ing unintended effects on gender hierarchy, buttressing an al
ready unequal division of power between men and women. In its
silence about gender, suggests Lazarus-Black, the frame provided
by the new statute contained within it a hidden potential that is
now becoming apparent,"

Espeland's article similarly demonstrates the complex causal
ity involved when legislators and administrators use law in at
tempts to shape society. In one sense, NEPA had effects that went
far beyond strictly environmental concerns, providing a forum in
which the voices of the Yavapai could be heard in Bureau of Rec
lamation decisionmaking that affected their lives. At the same
time, initial administrative operationalization of NEPA involved
fundamental refusals to hear those voices in any real sense. How
ever, the very pretense of listening to indigenous values, as it
failed, served as a spur to local resistance. Asserting their distinc
tive identity as Yavapai, members of the local community force
fully voiced a different view of the decisionmaking process. The
community, itself historically shaped in part by external forces,
was reshaped in its complicated interaction with NEPA and the
bureau-and neither this effect nor the process contributing to
the eventual decision regarding the dam were clearly envisaged
by the statutory or administrative agency framework.

Goldberg-Ambrose similarly notes the ways in which federal
government policies at times had unintended effects. Thus when
the government encouraged off-reservation boarding schools for
Indian children, a move designed to hasten assimilation, an un
expected by-product was the formation of cross-tribal relation
ships and the further development of a generalized "Indian"
identity. Goldberg-Ambrose paints a complicated picture in
which there are multiple and sometimes divergent Native Ameri
can actors and interests actively struggling within the framework
set by law. Some Indian leaders have deliberately worked to de
velop local legal and political institutions that conform to non
Indian models, specifically because they are aware that the courts

8 This point is made powerfully as well in work by Martha Fineman (1991); see
discussion infra.
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will be more likely to guarantee self-governance to units that do
this. Activists interested in restoring more traditional political
and legal forms, while still protecting tribal sovereignty, have had
to tread a very thin line in efforts to contest such tribal leaders
without undermining their tenuous authority to assert sover
eignty for their tribes. Native American groups have also formed
intertribal legal and political institutions to help smaller tribes
secure sovereignty. In all these cases we see the complicated and
at times unpredictable results of Native American struggles
within the confines of the law.

Gooding adds to this picture a detailed analysis of the way
federal courts that purport to focus respectful attention on Na
tive American culture and history actually wind up imposing
quite alien cultural and linguistic norms. Zerner's account of the
repeated reworking of "customary" law in Indonesia similarly
demonstrates the multiple layers of social mediation involved in
the use of law in practice. And Bower suggests that when legal
discourse denies gay and lesbian citizens inclusion in the political
community, it may have the unintended effect of fostering a new
kind of community for those the courts exclude. In all these
cases we see the inadequacy of a model that posits a simple, one
way causal link between law's intended effect and social change.

B. Coherence as Legal Fiction

The approach developed here also analyzes the construction
of collective and individual identity in legal contexts as provi
sional, fluid, strategic, contested-although legal conceptualiza
tion often attempts to understand identity as static and fixed.
The articles also demonstrate carefully the hybrid authorship of
the constructs of community and self that are produced in the
interstices of law and society. If legal texts often tell coherent,
unitary stories that assume "tribes" or "families" or "communi
ties" (or even "male" and "female?") as fixed, stable identities,
then these studies show the fictional character of those stories.
The analysis of social identities as instead heavily contextual, so
cial creations provides a useful counterpoint to the static, pre
figured conceptions of individuals and groups in many legal nar
ratives. At the same time, "fictions" can take on a life of their
own; they can have powerful formative effects on the social world
even if they lack empirical validity. Thus a number of authors
discuss the impact of legal fictions of coherent groups and identi
ties on the affected people and on efforts to assert and struggle
for alternative visions.

9 The deconstruction or unsettling of standard categories of "male" and "female"
has been pan of anthropological work on gender for some time now (see, e.g., Collier &
Yanagisako 1987; Moore 1988; Mukhopadhyay & Higgins 1988; Ortner & Whitehead
1981; Rosaldo 1980).
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Greenhouse complicates this picture still further, asking
about the status of the fiction of choice within the constraints
given by cultural constructions. (Note that Antigone, to the ex
tent she embodies this fiction, exists within the constraints of the
staged action, still never escaping social construction.) Yet, at the
same time, analyzing events as cultural constructions requires
that we imagine the possibility of stepping outside of particular
constructions of the world, asking what the assumptions and en
tailments of those constructions look like-a myth of freedom,
Greenhouse argues, that makes both demands for justice and so
cial science "thinkable in any form" (p. 000).

Bower's article is centrally occupied with this issue, focusing
on the ways in which legal discourse seems fundamentally unable
to accommodate complex, nonbinary views of gendered identity.
Despite occasional moments of possibility, courts appear to re
turn stubbornly to the imposition of fixed, static categories of
gender as "either/or" choices. In addition, the use of sodomy as
a central defining feature of homosexual identity creates a uni
tary and reductionist image of complex and multifaceted individ
ual and group identities. In recognition of the limited capacity of
the courts to translate this complexity, lesbian and gay activists
have turned to more fluid cultural avenues of communication in
efforts to alter public perceptions and definitions of gay and les
bian identity.

Goldberg-Ambrose highlights the mythical character of the
stable, prelegal "tribe," a myth invented in part in U.S. legal dis
course. At the same time, she demonstrates that this fiction is not
without real-world consequences, from government decisions
about land and resource allocation to court decisions dividing
"tribal" from nonmember Indians.

Gooding details the imposition of static racialized views of
identity on Colville groups whose own ideology of identity ac
knowledges-indeed, celebrates-the fluidity of processes of so
cial identification and connection. This clash points to deep divi
sions in language use and world-views that go unacknowledged
by the courts. Here we see the way in which an indigenous "sci
ence" of social process probably does better justice to the actual
dynamic of identity formation than does the imposed "Western"
ideology. As disciplines such as psychology and anthropology
have come to grapple with the contextual and dynamic character
of individual and collective identity, they have often been forced
to admit the limits of traditional Western forms of theorizing
(and language use, I would add) to mapping or modeling the
process they have discovered (see, e.g., Briggs 1986; Gergen
1990; Gergen & Davis 1985; Mertz 1993). Interestingly, non-West
ern approaches and language forms offer important alternative
approaches. This point has been made powerfully in recent writ
ings by Latina scholars who draw on images of masks, bridges,
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world travel, braided voices, multilingualism, and translation to
capture the fluid and layered processes of identity formation
(see, e.g., Anzaldua 1990; Montoya 1994). And as Chandler
(forthcoming) points out, a sophisticated and nonstatic vision of
the complex character of identity formation was richly envi
sioned in the sometimes-overlooked work of -We E. B. Dubois.!?
In the Colville case, as analyzed by Gooding, the courts' myth of
static, unitary identity not only fails to capture Colville social un
derstandings, but it also provides a rationale for denying access
to resources.

Levine similarly demonstrates the fictional character of the
stable "communities" presupposed by EPA reports, arguing that
this fiction has permitted the agency to persist in policies which
actually undermine the goals of the legislation the agency has
been charged with enforcing. She also describes a process
whereby novel social groups and forms of group action are gen
erated as a response to the EPA's approach, groups that must
"represent" these fictionalized communities in order to obtain
redress. In parallel fashion, Zerner's history of the construction
of "customary law" documents ongoing attempts to rationalize
and "territorialize" not only customary practices but also the fic
tional homogenous and stable communities from which local law
supposedly emanated. These more static conceptions, in
Zerner's view, fail to do justice to the rich, dynamic, and complex
social practices known to local people as sasi.

C. The Locus of Authorship: International/Local, State/Community

Another interesting theme that emerges from these studies is
the national-and, indeed, international-context of the con
struction of the "local community." This perspective undermines
a more usual conceptualization, in which it is commonplace to
think of larger units such as international networks or national
"states" as built up from smaller units such as local communi
ties.'! Here, instead, we see careful analysis of the process by
which concepts of the "local" emerge in the context of interna
tional discourses, and community units evolve not just from the
"ground up" but in part in response to "top-down" state interven
tion.

In one sense, this approach is anticipated by a vast literature
on hegemony that analyzes how ideology that is adopted across
segments of society may actually reflect elite interests (see, e.g.,
Cain 1983; Comaroff & Comaroff 1991; Gramsci 1983, 1971; Laz-

10 Chandler (1993; forthcoming; n.d.) gives us an important reading of Dubois's
work, demonstrating the way in which DuBois's process of rethinking static, oppositional,
and fixed conceptions of racial identity led to a theory of nonoppositional heterogeneity
that is in many ways what modern cultural psychologists are struggling to specify (see
DuBois 1968, 1969).

11 One thinks, for example, of work in the antifederalist tradition.
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arus-Black & Hirsch 1994; Scott 1985, 1990). This ideology may
appear as "natural" and as existing apart from any particular soci
etal group or interest and yet may subtly buttress the position of
particular parts of society. Or it may appear to promote interests
that it actually undermines. Thus, although some "top-down"
legal formulations may actually shape local units or identities, in
many cases these very legal accounts derive legitimacy from their
purported local roots. For example, as several of the studies here
indicate, colonialist reformulations of "customary law" are in part
powerful because they supposedly represent indigenous peoples'
"own" rules. Similarly, the EPA in part seeks to legitimate its poli
cies through claims that they foster local voices, and U.S. courts
purport to protect and represent local Native American interests.
There is a deeply ironic contradiction involved in discourses that
actually rupture or disempower local people while claiming as an
key raison d'etre that they foster local "communities."12

A version of this "top down" perspective has become com
monplace for anthropologists and political economists by now
well aware of the effects of the "world system" and of national
states on local developments and on conceptions of indigenous
peoples and their "customary law" (see, e.g., Asad 1973; Cohn
1989, 1983; Geertz 1963; Hobsbawm & Ranger 1983; Moore
1986; Wallerstein 1976). Building from this insight, the studies in
this Symposium provide a close view of the profound contradic
tion that results when legal legitimacy founds itself in part on a
claim. that the law is protecting or fostering local communities
while it in fact imports distinctly nonlocal values and perspec
tives. Interestingly, contesting these somewhat deceptive con
structions of the local may of necessity take the form of piling
one fiction on another, as when modem Indonesian activists
reinvent customary law in a form that restores power to local
communities while still ignoring aspects of the local practice that
comprised that "law." And, in time, because social construction is
itself powerful, local people may adopt aspects of the recon
structed "local" world that emerges in interactions with state and
international discourses-in a sense, giving some reality to the
fictions.

Thus Levine explicitly locates the authorship of a particular
construct of "local community" at the national level, in EPA re
ports and responses to legislation. The division between this con
struct and industrial-area living arrangements creates difficulties
in achieving legislative goals, while it pushes citizens to form so
cial groups that would not otherwise exist in order to mobilize to
meet the EPA's vision of collective action. Zerner's article pro-

12 To see clearly the legitimating effect of this, imagine a court opinion saying that
the decision will employ a definition of "tribe" emanating from a colonial government
that disrupted and ended local ways of living, and that the history constructed by the
court will ignore fundamental principles of Indian history and culture.
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vides a thought-provoking demonstration of the complexity of
the authorship of local "customary law," constructed in several of
its official renditions by colonial and postcolonial governments,
and by provincial academics (including law professors). The
most recent formulations of customary law even respond to inter
national discourses surrounding environmental protection and
human rights. Zerner's history of the interaction of local, provin
cial, state, and international influences demonstrates not only
the complex authorship involved but also the complexity of
processes of change. Espeland similarly points to a complicated
process by which Yavapai conceptions of themselves as a commu
nity changed as they responded to the story about them that
emerged in Bureau of Reclamation studies. In all three articles,
we see the fascinating place of environmental law as a locus for
struggle over the definition of the local community.

Goldberg-Ambrose provides further examples of the unsub
tle process by which the federal government and courts have
strongly shaped, at times even invented, local tribal units. And
Gooding's analysis elucidates the most subtle levels of this pro
cess, where the imposition of conceptions of identity and self by
courts occurs in the details of language use, naming practices,
and ideologies of place and identity.

Lazarus-Black also describes attempts to redefine kinship re
lations from the top down, demonstrating that even smaller and
more "private" social units such as the "family" come to be
formed in interaction with state and legal definitions. Far from
being pristine or primary units from which communities and
larger political units build, family and kin groupings in Antiguan
society are a hybrid product in part responsive to a history of
colonialism and state intervention. Similarly, Bower suggests that
legal and public discourses intrude on a seemingly most private
domain, that of gendered and sexual identity, imposing defini
tions that can be difficult to contest. This perspective on the pub
lic construction of "private" realms finds affinities in feminist his
tory, anthropology, and legal scholarship that for some time has
traced the ways in which private domains traditionally associated
with women are or should be viewed as public (see, e.g., Olsen
1983; McConnell 1992; MacKinnon 1993; Ortner & Whitehead
1981; Scott 1988).

D. Social-cultural Construction and Contest: Reinventing "Custom,"
"Authentic Voices," and "Rationality"

If these essays underscore the underdeterminacy of law as a
source of social change, they also stress the underdeterminacy of
indigenous practices as a source of local "customary law" as it is
translated in official legal (and also academic) renditions. In
keeping with recent work in legal anthropology, some of these
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studies show the way in which concepts of local "custom" and of
"customary law" become reworked-in a sense, invented-in the
interaction with Western law (see Cohn 1989, 1983; Moore
1986). In this perspective, the translation of local life and daily
practices into formal legal and/or bureaucratic categories is not
simple or transparent. Instead, the very task of formulating these
practices as "law" translatable in Western or formalist terms can
be seen as imposing a fundamental alteration of local under
standings and meanings. Political and legal anthropologists en
gaged in heated debate over this issue at a theoretical level from
very early times in the development of legal anthropology (see,
e.g., Gluckman 1965, 1967; Beidelman 1966; Bohannon 1969),
asking whether anthropologists should or could perform this act of
translating indigenous customs as "law." However, it was not until
recently that sustained questioning was extended to versions of
"customary law" that emerged from the interaction between colo
nial regimes and indigenous peoples. Earlier, more naive anthro
pological accounts that at times accepted aspects of these rendi
tions of "customary law" on their face have now been replaced by
more sophisticated analyses that look carefully at the translation
process itself.

Similarly, there is now a vigorous questioning of the search
for the "authentic" indigenous voice that can speak for whole
communities or cultures; it appears that more often than not this
demand by colonizers for authenticity imposes an approach that
simplifies and renders unitary the complexities of local life. At
the same time, the colonialist elevation of a single "authentic"
indigenous voice above others actually shifts power relations at
the local level. When colonizers seek to find and systematize local
"customary" law, and attempt to locate the "authentic" voices
who will articulate that local knowledge, law in its search for au
thenticity becomes a central figure (or "trope") in colonialism
itself (see Asad 1973; Spivak 1985; Said 1978, 1983).

Zemer's article provides a clear example of the process of
invention, in which fluid, complex, and variable Moluccan prac
tices were continuously reworked into fairly unrecognizable form
by colonial and postcolonial governments seeking to legitimate
their policies with an appearance of deference to local norms.
Furthermore, the search for authenticity regarding indigenous
"law" led to peculiar and ironic consequences-as when the de
sire to pin down the "real" customary norms led to a focus on
written versions of the rules, resulting in a formulation that re
flected more about the need for authenticity than it did the form
of local practices. And, again, in reaching out to local elites, vil
lage councils, and "police" (arguably an identity forged in the
colonial appropriation of local sasi practices anyway), colonial
governments altered local power structures as they searched for
"authentic" indigenous leaders.
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Goldberg-Ambrose's study similarly recounts a process of in
vention in which governmental and legal texts recreate purport
edly indigenous forms in their own image. Gooding traces this
"invention of tradition" in the court's attempt to impose alien
conceptions of identity (at once individual and group) on the
Colville. Once again we see that even while U.S. courts drastically
reformulate and mistranslate indigenous practices-essentially
inventing versions of customary law-they engage in a search for
authenticity that only deepens the distortion. Thus long and la
bored attempts to delineate the "true" boundaries of a tribe, the
"authentic" history of Indian people, or the "real" (singular)
identity of particular Native Americans only add to a process of
misunderstanding that insistently translates indigenous histories,
concepts of identity, and group membership in terms of dis
tinctly nonindigenous categories and forms of thought. Espe
land's article delineates dramatically the potential consequences
of this profound mistranslation of Native American life in U.S.
legal and bureaucratic discourses.

Thus, in Indonesia and in the United States, we can see that
law in its deceptive quest for "authentic" indigenous forms actu
ally serves the purposes of colonialist powers that are seeking to
translate, tame, and alter the experience, structure, and catego
ries of indigenous peoples' lives. And in Antigua, as Lazarus
Black explains, the translation that occurred through family law
subtly altered indigenous family forms and values, advancing the
ability of colonists to control the family form, social status, and
economic power of slaves and other people of color. And yet, as
several authors in this Symposium show us, with increasingly so
phisticated understanding of the perils of legal translation, indig
enous peoples and local communities are now learning to use
the law's quest for "local customary law" and "authentic" local
forms to serve their own purposes-at times accepting the fic
tions involved in order to ask that the. law live up to its surface
promise of deference to their ways and values. As Greenhouse
reminds us, the daunting task of deciphering these processes re
quires "a determined effort to avoid both the romantic and ra
cialist misreadings of the modem word culture-and, yet, equally
important, also to avoid confusing discrimination or disadvan
tage for identity" (p. 1239).

* * * * *
At the same time as conceptions of "customary law" and de

mands for "authenticity" call for reexamination, particular con
ceptions of "rationality" that have been imported to many local
arenas as part of legal categorization are also problematized by
these authors. Rather than viewing the notion of "rationality" as
somehow standing above and apart from the cultural context
from which it came, some of these articles ask how this and other
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similar categories function in legal contests: In what ways do "ra
tional choice" models themselves reflect hidden cultural assump
tions that may conflict with local values and processes?

Perhaps the most explicit discussion of this problem is found
in Espeland's discussion of the conflict between Yavapai values
and the rational choice model adopted by the Bureau of Recla
mation. The bureau's model was an attempt to weigh all the pos
sible trade-offs involved in building a dam that would flood the
Yavapai reservation. It sought to render the many diverse consid
erations commensurate-indeed, expressible in numerical form.
Thus not only economic impacts but public value, people's pref
erences, and social well-being were at the end expressed in quan
tified form within the bureau's framework. Espeland demon
strates the failure of this model to capture key aspects of the
situation as viewed by the Yavapai, including a strongly held sense
of the land as an incommensurate value. In looking at this ver
sion of "rationality" through the lens ofYavapai culture, we come
to appreciate the culturally specific character of the concept.

Levine similarly critiques the model of utilitarian choice un
derlying EPA policy, because its accompanying assumptions
about ease of citizen mobilization within coherent "communi
ties" fail to take account of actual local situations. Inherent in
this model, she argues, is an image of single-voiced, stable social
groups that perform as rational actors, weighing costs and bene
fits in "deciding" whether to complain about poor air quality in
industrial areas. This image is very much an invention, one that
serves some interests rather than others, while it poses as ab
stract, neutral, and in some sense above cultural construction.

Zerner's account similarly contrasts indigenous understand
ings with the forms of rationalization imposed by governments
and intellectuals, who sought to translate the heterogeneous and
fluid web of rich ritual and social practices that comprised sasi as
sets of functional, static, homogenous, bureaucratized rules. The
focus of the court in dealing with the Colville also results in a
translation of fluid naming practices into static, fixed identities,
as Gooding demonstrates. The inadequacy of the rationalized
form when seen from this vantage highlights the obvious truth
that the rationalization process is itself cultural and social, ema
nating from very particular contexts and moments in history, and
resulting in effects that are far from neutral.

E. Legal Discourses and the Power of the Frame: Destabilizing
Classification Systems

The observation that there is power in legal categorization is
by now fairly routine in legal studies; we are not surprised to find
that it matters whether someone can succeed in getting them
selves defined as a member of a "suspect" classification for pur-
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poses of legal redress. The social constructionist approach devel
oped in this Symposium, however, takes us one step further: It
asks how the assumptions underlying the very system of classifica
tion itself matter-how they fit with or do violence to social sys
tems and expectations, how they mold people and communities
with detrimental or empowering effects. Thus several authors
suggest that although immediate legal success might result from
fitting into existing categories, these short-term victories leave in
tact an underlying system of categorization that often ignores im
portant aspects of communities' and individuals' lives. Ulti
mately, these authors suggest, some groups and individuals will
continue to suffer at the hands of the law until they manage to
put in question or "destabilize" the very frame that yields the
legal categories that define them.

Of course, legal categorization is in a sense not that different
from any form of social categorization; every act of dividing peo
ple up into "types" or "categories" involves some degree of reifi
cation, of noticing only some aspects of those people while ignor
ing their complexity, ambiguity, and uniqueness. Thus a more
complicated question emerges-not whether law reifies, but
how, to what degree, with what consequences. Nonetheless, sev
eral authors suggest, it may still be the very fixing of identity into
static categories itself that some people take as the starting point
for their struggle with the law. And this struggle is not necessarily
misdirected, for although some fixing of identity may be inher
ent to social categorization of many kinds, so is contest over the
reconfiguration and change of categories. Furthermore, when
this process of configuring and shifting social categories is moved
into legal domains, it often takes on a different character. For
example, writing social categories into law may render more
static a relatively fluid social process in which categories are con
tinually fixed and unfixed-or it may differentially empower cer
tain portions of society. Then again, it may validate one vision of
social identity or one mode of classification as opposed to many
other possible configurations.

Gooding provides a nuanced discussion of the complex issues
involved here, demonstrating the complex role of legal language
in this process. Although conscious struggles over identity occur
within the linguistic frames of court and Colville language, Good
ing points us to another, less overt level of language at which we
can witness a clash of values and cultural views. A closer analysis
of the forms of language use and ideologies of language that op
erate at that more subtle level reveals the power of the racialized,
singular frame for identity inherent in the federal courts' ap
proach to treaty rights cases. Although individual tribes may suc
ceed in obtaining rights by fitting within this framework, the
frame itself will deny protection to many-and will continue to
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undermine attempts to assert indigenous values and world-views
in court.

Bower similarly suggests that the very conceptualization of
"sex" and "gender" underlying legal categorization creates diffi
culties that cannot be resolved through resort to static, binary,
essentialized approaches. Instead, she suggests, it will be neces
sary to challenge the system of classification itself in fundamental
ways to take account of the ambiguities of homosexual and
transsexual identity. Indeed, Bower views these identities them
selves as a challenge to the stable system of identity formulation
that lies at the heart of U.S. legal discourse-a challenge that
could be destabilizing if not contained. When resort to tradi
tional legal methods failed, gay and lesbian activists resorted to
avenues outside the legal system in efforts to contest singular
legal definitions.

Espeland provides a clear example of the necessity of step
ping outside of the frame provided by an agency charged with
administering the law in order for local voices to be heard effec
tively. Staying within that "rational choice" frame, Espeland sug
gests, would have erased key moral and cultural concerns from
the agenda. Use of a radically different framework, which accen
tuated the politics of Yavapai history and identity, allowed those
concerns to be heard. We see a fascinating contrast in discourse
forms-use of symbolism in political protest as almost diametri
cally opposed to the bureaucratic study with its reduction of so
cial complexity to numbers. However, in her conclusion, Espe
land reminds us that the frame suggested by those applying
NEPA remains strongly intact, not only within the United States
but elsewhere. A striking warning against simplistic assessments
of the role of legal frames can be found in the odd combination
of local empowerment and silencing that we see in this story
about NEPA's effects on Yavapai struggles.

Lazarus-Black demonstrates that reformist family law legisla
tion can itself replicate wider legal framing of hierarchical gen
der relations, if specific consideration is not given to the
gendered dimensions of kinship and family life. Legal theorist
Martha Fineman (1988) has made this point in the context of
divorce law in the United States, arguing that apparently gender
neutral statutory language can exacerbate existing gender ine
qualities, giving additional bargaining power to fathers who al
ready possess significant financial and other advantages. In re
cent work, Fineman (1994) takes this critique of the legal frame
surrounding the family one step further, proposing that the law
no longer treat family relations any differently than any other
relationships. This approach would destabilize the entire legal
frame surrounding the family.

For Levine, resisting the very system of classification that
imagines coherent, active, communities as the foundational units
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of social life in industrial areas would be a critical step toward
providing citizens with meaningful access to legally defined
rights. This system understands communities on the model of au
tonomous, individual actors, rather than using a more social or
relational vision. Martha Minow (1991) specifically suggests the
use of a relational approach to unsettle the divisive and difficult
legal frames that now exist for dealing with social difference.

* * * * *
In sum, we can see some strong convergences in the themes

and arguments of these apparently diverse studies, convergences
that not coincidentally locate them in a stream of research that is
emerging from many corners of the interpretive social sciences.

Conclusion

A growing sense of uneasiness is emerging from a number of
quarters regarding the value of critiques that have been gener
ated by some social scientists and by critical theorists of various
kinds. Some have read deconstructionist work as an indulgent
pessimism, giving us scathing critiques of everything under the
sun and little guidance as to how to proceed-and all this in lan
guage that they find at times to be annoyingly, even smugly, inde
cipherable. At worst, this can cause the more pessimistic among
us to throw up their hands and imagine that these developments
signal abandonment of efforts to find any meaning whatever in
legal texts. Or, alternatively, it can lead to an impatient rejection
of the insights to be gained through the careful questioning of
our own frameworks urged on us by many deconstructionists. In
deed, despite a long tradition of empirical work on law by an
thropologists, sociologists, and others using interpretive and
qualitative methodologies, there is even in some quarters a sense
that these (and other law-and-) approaches are "impractical" ex
ercises of little actual value or import (see Edwards 1992; Glen
don 1994).

The pieces in this Symposium, I believe, demonstrate thatju
dicious application of interpretive social-scientific perspectives
and critiques can yield insights that hold both theoretical and
practical significance. It should be of some practical interest for
law reformers to know that unexpected gender consequences
can follow from gender-neutral statutory language designed to
remedy colonialist intrusions on indigenous family structure,
that unexamined images of community lurking behind agency
reports can thwart legislative purposes, that the apparently neu
tral language of rational choice theory can serve to silence and
obliterate the perspectives of local "communities" supposedly
due respect and protection. Or it could significantly alter the
ability of people at the local level to achieve their goals if they
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understood that some forms of legal discourse are simply incapa
ble of translating certain concerns, or that some legal language
that gives the appearance of great deference to local concerns
actually masks indifference to or active rejection of local values.
Alternatively, understanding the ways in which some national
and international law discourses can provide effective vehicles for
promotion of local interests might also be of some practical
use.!"

In none of these cases does the move to interpretive analysis
yield a bottomless nihilism regarding the possibility of knowl
edge. Indeed, we see that this kind of sociolegal study performs a
crucial service in attempts to understand how law actually works
on the ground. For all its power, quantitative analysis lacks the
capacity to provide careful on-the-ground examinations of the
very categories of phenomena that are to be counted. Much is
already given, or given away, by the time subjects are classified
into these categories and asked questions that presuppose major
aspects of the terms of discourse. 14 The subtle but crucial under
standings that emerge from carefully grounded ethnographic
and interpretive work of the kind presented here can yield im
portant information as to the actual reception of legal interven
tions by those who are the intended (or not-intended) subjects of
law. It can also provide important data on the translation process
through which statutory or bureaucratic or caselaw language
takes on meaning in practice (on law and translation see Mertz
1992, 1994; White 1990).

At the same time, for those concerned about understanding
the relationship between law and society at a theoretical level,
these studies provide a reasoned middle road between the Scylla
and Charybdis of choices sometimes posed by today's theoretical
debates-for example, between positivism and nihilism, between
solely descriptive studies and studies that evince a concern for
justice (see discussion in Constable 1994), between hegemony
and resistance, between purely theoretical accounts and data
driven research reports.

13 In addition, the project of empowering local communities itself comes under
scrutiny when we come to understand those communities in more complex ways, as
neither homogenous nor prelegal, as representing the interplay of multiple interests, as
in some ways thoroughly compromised (yet inescapable) sites for struggles over identity.
This is another facet of the double edge of concepts of community and identity.

14 Here I do not intend to suggest an opposition between quantitative and qualita
tive analysis; to the contrary, particularly in large-scale societies, it seems crucial to com
bine the insights of multiple methods (with due consideration of the limits of each). Thus
quantitative work can be used to assess generalizability and patterning, while qualitative
research provides vital information about the meanings and processes that produce those
general patterns in contexts. One of my favorite examples comes from James Gee's
(1985) work on the schooling of African American children: large-scale studies have cer
tainly demonstrated the massive failures of schools to adequately serve the needs of these
children, and Gee takes us inside the classroom to demonstrate in linguistic detail the
painful processes of mistranslation and silencing that are contributing to that failure.
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A concern with escaping such dichotomies through more
grounded and contextual analysis of the effects of law has simi
larly emerged in several recent works by law-and-society scholars.
Sarat and Kearns (1993:61) suggest that a focus on law in every
day life can help bridge the divide between "constitutive" and
"instrumentalist" views of the law, serving to remind us that
"[l]aw plays a constitutive role in the world of the everyday, yet it
is also available as a tool to people as they seek to maintain or
alter their daily lives." Or people may choose to avoid or work
around the law (ibid.; Greenhouse 1986).

In similar fashion, Lazarus-Black and Hirsch (1994:13) urge
that we pay attention to the "making of subjectivity through law"
in complex processes that transform "people and polities." These
processes are analyzed as multifaceted, involving the power of
the state but also individual struggles over the legal constructions
that affect people's lives: "We do not assume that subordinated
people come to courts only as victims or supplicants; we focus
instead on how power and law are transformed by their words
and actions" (ibid.; see also Ewick & Silbey 1992; Greenhouse,
Yngvesson, & Engel 1994; Merry 1990,1991; Yngvesson 1993). At
the same time, as they and McCann (1992) remind us, analysis of
local resistance needs to be understood within the broader con
text of wide-scale social changes and structures. Thus McCann
(p. 747) argues for a flexible program that brings together the
strongest contributions of a number of approaches (postmodern,
structuralist, contextualist, standpoint theory); this program, in
examining both the fluid and local character of legal struggles
and the broader political, social, and historical forces in play,
could produce "scholarly inquiries about the nature of existing
injustices and how they might be effectively challenged." Tomlins
(1993:xiii-xiv) similarly employs a "possibly idiosyncratic ap
proach" that sees law as "neither epiphenomenal nor relatively
autonomous" but rather respects both the struggle and the struc
ture involved in legal processes.

In sum, what could be called a "moderate" or "empirically
grounded" social constructionist approach emerges from recent
work and from the articles in this Symposium. These articles
demonstrate that acceptance of the constructed character of so
cial categories and understandings need not lead to epistemolog
ical or moral nihilism. The authors take strong positions about
the relative soundness of different constructions of social reality,
making it quite clear, for example, that the EPA's construction of
"community" is not well grounded in what we observe of local
groups in industrial areas-or that federal courts' and agencies'
construction of Native American groups, histories, and culture
misses much of what we know about the subject. It is not all the
same to these scholars whether one chooses one form of socially
constructed knowledge over another; they look carefully at the
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contexts and effects of such choices, insisting on a more social
vision that tests constructs against experience and observation.
These authors also ask that we confront the real moral choices
often concealed by the cultural and legal frameworks they ana
lyze and take apart for US. I 5 Their critiques are in a sense
grounded by empirical work, which provides an important check
against the potential excesses of pure theory. 16 And yet we do not
have here mere catalogues of "facts" or descriptions that are na
ive about the conditions of their own production. Nor do these
critiques stay at the level of individual experience to the detri
ment of more structural understandings of the social forces in
play (see McCann 1992). Rather, the blend of data, theory, and
reflexive awareness yields informative analysis of the way law im
pacts people's lives, and of the way people respond to and shape
the realization of law in practice. This analysis quietly performs a
trenchant critique of the hypocrisies of some forms of legal prac
tice, laying bare their harmful effects, celebrating resistant uses
(and exiting) of legal processes, suggesting possibilities for re
form-and all this carefully grounded in the empirical observa
tion of social practice.
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