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THE SOCIOLOGICAL STUDY OF DEVIANT behavior has begun to focus less on 
the deviant and more on society's response to him.1 One of several im
plications of this perspective is that a major concern of the sociology of 
deviance should be the identification and analysis of different kinds of 
systems of social control. Particularly important is the analysis of the 
impact of different kinds of control systems on the way deviant behavior 
is perceived and expressed in societies. 

By playing down the importance of intrinsic differences between 
deviants and conventional people, and between the social situation of 
deviants and that of nondeviants, the focus on social response implies 

AurnoR's NoTE: The research on which this paper is based was partially 
supported by a grant from the Ford Foundation, administered by the 
Center for the Study of Law and Society. I thank Howard S. Becker, 
Egon Bittner, Fred Dubow, David Matza, Sheldon L. Messinger and 
Philip Selznick for their comments on earlier versions of this paper, 
though they are not to be held responsible for the outcome. 

1. This approach is presented in the following works, among others; H. S. BECKER, 
OUTSIDERS (1963); K. T. ERIKSON, WAYWARD PURITANS (1966); J. I. Kitsuse, Societal 
Response to Deviance; Some Problems of Theory and Method, 9 SOCIAL PROBLEMS 247-56 
(Winter 1962) ; E. GoFFMAN, STIGMA (1963) ; and AsYLUMS (1962). Earlier general 
statements in a similar vein can be found in E. M. LEMERT, SOCIAL PATHOLOGY (1951); 
and F. TANNENBAUM, CRIME AND THE COMMUNITY (1951) . 
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much more than the commonplace idea that society defines the kinds of 
behavior that will be considered odd, disgusting, or criminal. It implies 
that many elements of the behavior system of a given kind of deviance, 
including such things as the rate of deviance and the kinds of people 
who are identified as a deviant, will be significantly affected by the 
kind of control system through which the behavior is defined and 
managed. 

In this paper, I attempt to add to the rather small body of research 
on kinds of social control systems and their imtact. 2 The subject is 
witchcraft in lmna1ssance Europe, and in particu~r, the way in which 

· he phenomenon of witchcraft differed in En land and in continental 
Europe, as a result of .c!i:f:I~~ces in their legal systems. I will show 

thiit die Englls!i a~he conti-;e~taflegarsystems-during this period 
represented the two ends of a continuum along which different social 
control systems may be placed, and I will suggest some general ways 
in which each kind of control system affects the deviant behavior sys
tems in which it is involved. Along the way, however, I will also 
suggest that the degree to which a social control s~ can influence 
.the characterb:f a deviant lrehaVIOr sysfemiswriable and depends in 
part ~ ibe kW 0£ behayfQ!...~ aud-tlfei:>anicularwayiris .. 
socially defined. 

WITCHCRAFT AS DEVIANCE 

Something labeled witchcraft can be found in many societies, but the 
particular definition of the crime of witchcraft which emerged in Ren
aissance Europe was unique. It consisted of the individual's making, 

~

for whatever reason and to whatever end, a pact or covenant with the 
Devil, thereby gaining the power to manipulate supernatural forces for 
anti-social and un-Christian ends. _.What was critical was the pact itself; 
not the assumption or use of the powers which it supposedly conferred, 
but the willful renunciation of the Faith implied by the act of Covenant 
with the Devil. Thus, on the Continent, witchcraft was usually prose-

2. One interesting study along these lines is E. M. ScHUR, NARCOTIC ADDICTION IN 
ENGLAND AND AMERICA; THE IMPACT OF PUBUC POLICY (1963), 

3. ERIKSON, supra note 1, discusses some aspects of witchcraft in America, which 
unfortunately cannot be discussed here without unduly lengthening the paper. For the 
curious, though, it should be noted that the American experience was in general much 
closer to the English than to the continental experience, particularly in terms of the 
small number of witches executed. For anyone interested in American witchcraft, Erik
son's discussion and bibliography is a good place to start . 
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cuted as a form of heresy, and in England as a felony whose essence 
was primarily mental. 4 Witchcraft the fitied ~l sort 
oL ht-cr,ime. It was-riot necessarily related to the practice of magic, 
w ich was w1 pread and had many legitimate forms. There were 
statutes forbidding witchcraft before the Renaissance, but the new con
ception of witchcraft involved important changes in both the nature and . 
the seriousness of the crime. ~arly legislation, thro:!::..g_hout Europe, har 
tended to lump witchcraft and magic in the same category, and to deal 
with them as minor offenses. In ninth-century England, the Law of th 
Northumbrian Priests held that if anyone " ... in any way love witch
craft, or worship idols, if he be a king's thane, let him pay X half-marks; 
half to Christ, half to the king. We are all to love and worship one God, 
and strictly hold one Christianity, and renounce all heathenship." 5 

Similar mildness is characteristic of other early English legislation, ' 
while the Catholic Church itself, in the 13th century, explicitly took the / 
position that the belief in witchcraft was an illusion.6 In no sense were ~1 

witches considered by ecclesiastical or secular authorities to be a serious,! 
problem, until the 15th century. 

I cannot speculate here on the process through which the early 
conception of witchcraft as, essentially, the witch's delusion evolved to 
the point where the witch was believed to have actual powers. Suffic.~ 
it to say:thaLsuch a shiftin definition did take place; 7 that during the 

"' .. -· '" "··-·"···-·····-· .. -·-······•, .. -.... " ..... """""~"···--·-···-·-····· 

4. Elizabeth's statute of 1563 made witchcraft punishable by death only if it re
sulted in the death of the bewitched; witchcraft unconnected with death was a lesser 
offeme. However, in 1604 James I revised the statute to invoke the death penalty for 
witchcraft regardless of result. On this point see R. T. DAVIES, FouR CENTURIES OF 
WITCH BELIEFS 15, 41-42 (1947). 

5. Quoted in M. MURRAY, THE WITCH-CULT IN WESTERN EUROPE 22 (1962). Other 
early legislation is also quoted by Murray, and can also be found in C. L'EsTRANGE 
EWEN, WITCH HUNTING AND WITCH TRIALS 1-5 (1929), 

6. This position was formulated in a document known as the CAPITULUM EPISCOPI, 
apparently written in 1215, which molded Church policy for over 200 years. It reads in 
part as follows: 

Some wicked women , .. seduced by the illusions and phantasms of demons, 
believe and profess that they ride at night with Diana on certain beasts with an 
innumerable company of women, passing over immense distances ... priests every
where should preach that they know this to be false, and that such phantasms are 
sent by the Evil Spirit, who deludes them in dreams ... 

Quoted in 3 H. C. LEA, A HISTORY OF THE bQUISITION IN THE MIDDLE AcES 493 (1888), 
and in MURRAY, supra note 5, at 22. 

7. The shift, however, did not take place all at once, nor did it take place without 
important ideological struggles both within and beyond the Church; a number of im
portant figures remained skeptical throughout. Interesting materials on this process can 
be found in 1 H. c. LEA, MATEHIALS TOWARD A HISTORY OF WITCHCRAFT (1939) . 

. 9 . 

https://doi.org/10.2307/3052793 Published online by Cambridge University Press

https://doi.org/10.2307/3052793


LAW AND SOCIETY REVIEW 

~

15th an~ centuries a new theological and legal conception of witch
craftemerged:-wruch amounted to an official recognition of a..hi.tliitrj:Q_ 
unlcnownform of deviance. In~. Pope Innocent IV issued a Bull I 
r~zing the s,edousness of the crime of witchcraft, affirming its , 
reality, and authorizing the use of the Holy Inquisition. to prosecute it : 
with full force. As an indication of the state of thinking on witchcraft 
at this time, this document serves admirably. 

It has recently come to our attention, not without bitter sorrow, that . . . 
many persons of both sexes, unmindful of their own salvation and straying 
from the Catholic Faith, have abandoned themselves to devils . . . and 
by their . . . accursed charms and crafts, enormities and horrid offenses, 
have slain unborn infants and the offspring of cattle, have blasted the 
produce of the earth . . . these wretches furthermore afflict and torment 
men and women ... with terrible and piteous pains .... Over and above 
this they blasphemously renounce the Faith which is theirs by the Sacra
ment of Baptism, and do not shrink from committing and perpetrating the 
foulest abominations and filthiest excesses ... 8 

A few years later, the new conception of witchcraft was given prac
tical impetus with the publication of a manual known as the Malleus 
Maleficarum, or Witch-Hammer, written by two German Inquistors 
under Papal authorization, which set forth in systematic form the here
tofore diffuse beliefs on the nature and habits of witches, means for their 
discovery, and guidelines for their trial and execution.9 At this point, 
the \Vit£_~~~ co~~neE_~~_§!!.~~ entered a peak phase w~h 
lasted into the 18th century. Estimates of the number of witches exe-

) uted in Western Europe vary, but half a million is an average count.10 

f Although there were consistently dissident voices both within and out
/ , side of the Church, the prevalence of witches was a fact widely accepted 

I' { by the majority, including a number of the most powerful intellects of 
the time. Luther and Calvin were believers, as was Jean Bodin, who 
wrote an extremely influential book on witches in which he argued, 
among other things, that those who scoffed at the reality of witches 
were usually witches themselves.11 Witchcraft was used as an explana
tion for virtually everything drastic or unpleasant that occurred; leading 

8. Quoted in DAVIES, supra note 4, at 4. 
9. This remarkable work has been translated. J. SPRENGER & H. KRAMER, MALLEUS 

MALEFICARUM (M. Summers transl. 1948). 
10. This estimate is from G. L. KITTREDGE, NoTES ON WITCHCRAFT 59 (1907), 
11. DAVIES, supra note 4, at 25, 5-9. 
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one Jesuit critic of the persecutions to declare: "God and Nature no 
longer do anything; witches, everything." 12 In the 15th century, a de
layed winter in the province of Treves brought over a hundred people 
to the stake as witches.13 

Once officially recognized, the crime of witchcraft presented serious,· 
problems for those systems of control through which it was to be hunted 
down and suppressed. The fact that no one had ever been seen making 
a pact with the Devil made or~ sources af e'lid..e.n.ce._r_ather worthles~ .. 
Ordinary people, indeed, were in theory unable to see the Devil at all; 
as an eminent jurist, Sinistrari, phrased the problem, "There can be no 
witness of that crime, since the Devil, visible to the witch, escapes the 
sight of all beside." 14 The attendant acts-flying by night, attending 
witches' Sabbaths, and so on-were of such nature that little reliable 
evidence of their occurrence could be gathered through normal proce- · 
dures. The di:fficul of proving that the crime had ever taken lace 
sever~ taxed the competence of EurnPfilW_legal institutions, and two. 
-~e;;t responses e:q:ie~: In England, the response to witchcraft 
took place within a framework of effective limitations on the suppressive 
power of the legal order and a relatively advanced conception of due l 
process of law; on the Continent, the response took place within a frame
work of minimal limitations on the activity of the legal system, in which 
due process and legal restraint tended to go by the board. 

CONTINENTAL EUROPE: REPRESSIVE CONTROL 

In continental El!rOJ?e, people accused of witchcraft were brought I 
before the elab. orate ma.ch1.·nery of a specialized bureaucratic agency with. . 
unusual powers and what amounted to a ne~rly complete absence of 
~stitutional restraintsonjts acl!.Y!.tr: Originally, the control of witch
craftwas-tlie- responsibility of the Inquisition. After the disappearance, 
for practical purposes, of the Inquisition in most of Western Europe in 
the 16th century, witches were tried before secular courts which retained 
for the most part the methods which the Inquisition had pioneered.15 

This was as true of the Protestant sectors of Europe-England excepted-

12. Father Friedrich Spee, quoted in KITTREDGE, supra note 10, at 47. 
13. LEA, supra note 6, at 549. 
14. Quoted in G. PARRINDER, WITCHCRAFT: EUROPEAN AND AFRICAN 76 (1958). 
15. LEA, supra note 7, at 244. 
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as it was of those which remained Catholic.16 The methods were effective 
and extreme. 

Ordinary continental criminal procedure approximated the "inquisi
toriaF'procesS:in which accusation, detechon, prosecution and jadgment. 

/ are all in the hands of the official control system, rather than in those of 
private persons; and all of these functions reside basically in one indi
vidual.17 trial was not as it was in the "accusatorial" procedure of 
English law, a confrontative combat between t e accuser an -t1ieaccusect,-
buf an atta~eana·n.En,tafI u on the SUS ect W ' 

with rm a 1tigation was p ayed down or 

The system of procedure called inquisitorial is more scientific and more 
complex than the accusatory system. It is better adapted to the needs of 
social repression. Its two predominant features are the secret inquiry to 
discover the culprit, and the employment of torture to obtain his confes-
~~" . 

Above and beyond the tendencies to repressive control visible in the 
inquisitorial process generally, the establishment of the-~ Inquisition, 

' 

in the 13th century as a weapon against heresy 1!-~her~_tl~ in a broadening 
, of-the powers of the controby_stemYis-a-vis the accused. Ecclesiasticaf 

criminal procedure had always been willing to invoke extraordinary 
methods in particularly heinous crimes, especially those committed in 
secret. 20 With the coming of the Inquisition a good many procedural 

,J safeguards were systematically cast aside, on the ground that the Inqui
/ sition was to be seen as "an impartial spiritual father, whose functions 

in the salvation of souls should be fettered by no rules." 21 Thus, in the 
int~ of maintaining the ideological purity of Christendom, the legal 
pro~eeame cauceive.d as a tool of the moral order, whose use and 
limits were almost entirely contingent on the needs ofthat order. 

;

1 Nevertheless, certain powerful safeguards existed, in theory, for the 
accused. Chief among these was a rigorous conception of proof, espe-

16. G. L. BURR, THE FATE OF DIETRICH FLADE, PAPERS OF THE AMERICAN HISTORICAL 

ASSOCIATION, pt. 3, 11 (July 1891). 
17. See A. EsMEIN, A HISTORY OF CONTINENTAL CRIMINAL PROCEDURE 8 passim 

(1913). 
18. Id. at 9. 
19. Id. at 8. 
20. Id. at 128. 

21. 1 H. C. LEA, A HISTORY OF THE INQUISITION IN THE MIDDLE AGES 405 (1958). 
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cially in the case of capital crimes. In general, continental criminal pro
cedure, at least from the 15th century onward, demanded a "complete 
proof' as warrant for capital punishment. "Complete proof" generally 
implied evidence on the order of testimony of two eyewitnesses to the 
criminal act or, in the case of certain crimes which otherwise would be 
difficult to establish, like heresy or conspiracy against the Prince, written 
proofs bound by rigorous standards of authenticity.22 In most cases of 
heresy and of witchcraft generally, proof of this order was hard, if not 
impossible, to come by, for obvious reasons. As a result, it was necessary/ 
to form a complete proof through combining confession, which was 
strong but not complete evidence, with another indication, such as testi-1

1

, 

mony by one witness. 23 The result was tretpd°fls :gresmw £gr sen:. 
fession a as well as a pressure £Sr t e re axation of standards 
£ witnesses and other s . er evidence. The pressure fur
confession put a premium on the regular and systematic· use of torture. 
In "tfus manner, the procedural safeguard of ngorous proofl:iroke ctoWtt 
in practice through the allowance of extraordinary procedures which 
became necessary to circumvent it. 24 

In theory, there were some restraints on the use of torture, but not 
many. One 16th century German jurist argued that it could not be used 
without sufficient indication of guilt, that it could not be used "immod
erately," and that it should be tempered according to the strength, age, 
sex and condition of the offender. German officials, when approving the 
use of torture, usually added the phrase Doch M ensch-oder-Christlicher 

22. EsMEIN, supra note 17, at 622-23. 
23. Id. at 625. It would still, of course, have been difficult to get even one reliable 

witness to an act of witchcraft; in practice, the testimony of one accused, under torture, 
was used for this purpose. 

24. See EsMEIN, supra note 17, at 625. In a study of the criminal process in China, 
Cohen relates, in a similar vein, that the requirement of confession for conviction in 
Manchu China reinforced the temptation to use torture on the accused. See J. A. Cohen, 
The Criminal Process in the People's Republic of China; an Introduction, 79 HARV. L. 
REV. 473 (1966). It should be noted that the employment of torture by the Inquisition 
was a retrograde step in continental criminal procedure. The Church explicitly con
demned torture; after it had been used by the Romans, torture was not again a standard 
procedure in Western Europe until it was reactivated in the 1200s in the offensive against 
heresy. See EsMEIN, supra note 17, at 9. It was early laid down as an accepted rule of 
Canon Law that no confession should be extracted by torment; but the elimination of 
trials by ordeal in the 13th century, coupled with the rise of powerful heretical move
ments, put strong pressure on the Church to modify its approach. Originally, torture was 
left to the secular authorities to carry out, but a Bull of Pope Alexander IV in 1256 
authorized Inquisitors to absolve each other for using it directly, and to grant each other 
dispensation for irregularities in its use. See LEA, supra note 1, at 421. 
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W eise,-roughly, "In humane or Christian fashion." 25 In theory, con
fessions under torture had to be reaffirmed afterward by the accused; 
but torture, though it could not lawfully be repeated, could be "con
tinued" indefinitely after interruption, and few accused witches could 
maintain a denial of their confession after several sessions.26 

Besides being virtually required for the death penalty, confession was 
useful in two other important ways, which consequently mcreased4he
usefulness<)t'torture. F'rrst, confession involved the denunciation of 
accomplices, which assured - ed witches into ilie 

econ y, confessions were pnhljc)y T82S. l!'l!""eJISCJJtjs;ws, an 
distributed to the populace at large, which reinforced the l@g:Hhhifflo/ 

e trials themselves and recreated jp the public mind the reality of 
witchcraft its.e . ople said they flew by night to dance with tiie 
devil, then surely there was evil in the land, and the authorities were 
more than justified in their zeal to root it out. In extorting confessions 
from accused witches, the court also made use of means other than 
torture. Confession was usually required if the accused were to receive 
the last sacraments and avoid damnation,28 and the accused, further, 
were frequently promised pardon if they confessed, a promise which was 
rarely kept. 29 

In line with the tendency to relax other standards of evidence, there 
W was a considerable weakening of safeguards regarding testimony of wit-
111 nesses. Heretics could testify, which went against established ecclesi

astical policy; so could excommunicates, perjurors, harlots, children and 
others who ordinarily were not allowed to bear witness. Witnesses them
selves were liable to torture if they equivocated or appeared unwilling 
to testify; and, contrary to established procedure in ordinary continental 
courts, names of witnesses were withheld from the accused.30 

25. 2 LEA, supra note 7, at 854-55. 
26. LEA, supra note 1, at 427-28; EsMEIN, supra note 17, at 113-14. 

27. 2 LEA, supra note 7, at 885. 

28. 3 LEA, supra note 6, at 506. 
29. Id. at 514; 2 LEA, supra note 7, at 895. Deception by the court in witchcraft 

cases was widely approved. Bodin argued that the court should use lying and deception 
of the accused whenever possible; the authors of the MALLEUS MALEFICARUM felt that it 
was a good idea for the courts to promise life to the accused, since the fear of execution 
often prevented confession. 

30. EsMEIN, supra note 17, at 91-94; LEA, supra note 21, at 434-37. 
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In general, P.ri ed with inf 11y) 
case. 31 Most of the roceedin s were held in secret.32 The stubborn '1¥i 
Iffi'soiwr who manage to hold to a ema o gm was almost never 
released from custody33 and frequently spent years in prison. 3~ { 

in witchcraft and heresy cases, was virtually i:qmossible. Lacking enough 
evidence for conviction, the court could hold an accused in prison in
definitely at its discretion. In general, innocence was virtually never the 
verdict in such cases; the best one could hope for was "not proven." 35 

Legal counsel for the a der the Inquisition was often ro-, 
hib e again contrary to ordinary continen a procedure.36 Where 
counsel was allowed, it was with the disturbing understanding that suc
cessful or overly fill~er defense laid the counsel himself open to charges 
of heresy or of conspiracy to aid heretics.37 Moreover, counsel was ap
pointed by the court, was warned not to assume a defense he "knew to 
be unjust," and could be summoned by the court as a witness and made 
to turn over all his information to the court.38 

Lesser indications of guilt were supplied through the court's use of 
impossible dilemmas. If the accused was found to be in good repute 
among the populace, he or she was clearly a witch, since witches in- , 
variably sought to be highly thought of; if in bad repute, then he or ! 
she was also clearly a witch, since no one approves of witches. If the l 
accused was especially regular in worship or morals, it was argued that 
the worst witches made the greatest show of piety.39 Stubborness in 

31. EsMEIN, supra note 17, at 129. 
32. LEA, supra note 21, at 406. 

33. Id. at 419. 

34. Id. at 419. 
35. Id. at 4,53. The following quote from the period shows one important motive 

behind the absence of outright release: 

If by torture he will say nothing nor confess, and is not convicted by witnesses 
... he should be released at the discretion of the judge on pain of being attainted 
and convicted of the matters with which he is charged and of which he is presumed 
guilty ... for if he be freed absolutely, it would seem that he had been held 
prisoner without charge. 

Quoted in EsMEIN, supra note 17, at 130 (emphasis added). 

36. EsMEIN, supra note 17, at 91-94. This was particularly critical in continental 
procedure, where presumption of guilt made the defense difficult in any case; it was less 
critical in England, where the burden of proof was on the court. The Church well knew 
the vital importance of counsel in criminal trials; free counsel was provided, in many 
kinds of ordinary cases, to those unable to afford it. See LEA, supra note 21, at 444-45. 

37. SoRENGER & KRAMER, supra note 9, at 218; LEA, supra note 21, at 444-45. 

38. 2 LEA, supra note 21, at 517-18. 

39. 2 LEA, supra note 7, at 858. 
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1refusing to confess was considered a sure sign of alliance with the Devil, 
who was known to be taciturn.40 Virtually the only defense available to 
accused witches was in disabling hostile witnesses on the grounds of 
violent enmity; this provision was rendered almost useless through the 
assumption that witches were naturally odious to everyone, so that an 
exceptionally great degree of enmity was required.41 

A final and highly significant characteristic of the continental witch 
trial was the power of the court to confiscate the property of the a~
cused, whether or not he was led to confess.42 The ghjef corsegne~ 

'

of s ractice was to 'oin to a s stem o virtuall unlimited power a 
powerful motive for persecution. This coincidence of power and veste 
in£erest put an mdell61e stamp on every aspect of witchcraft in con-

I 

tinental Europe. 

tr All things considered, the continental procedure in the witch trials 
was ~ enormrn1sly effective machine for the systematic and massive pro
duction of confessed deviants. As such, it ap:uroxima.tes...a.-tft)~vi
aiice-mana ement i a be called re ressive control. Three main 
characteristics of such a system may be note , all of w 'ch were present 
in the continental legal order's handling of the witch trials: 

1. Invulnerability to restraint from other social institutions; 

2. Systematic establishment of extraordinary powers for suppressing 
deviance, with a concomitant lack of internal restraints; 

3. A high degree of structured interest in the apprehension and proc
essing of deviants. 

Th~on at han.!!Js what the effects of this type of contr.2_1 structure 
are on the rate of deviance, the kinds of people who become defined as 
deviant, and other aspects of the system of behavior that it is designed 
t control. This will be considered after a description of the English 
approach to the control of witchcraft, which, having a very different 
character, led to very different results. 

40. LEA, supra note 6, at 509. 

41. Id. at 517. 

42. 2 LEA, supra note 7, at 808-11; LEA, supra note 21, at 529 • 
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ENGLAND: RESTRAINED CONTROL 

There was no Inquisition in Renaissance England, and the common · f 

law tradition provided a var·i·ety o.f. {.nstitutionafrestraints on the conduct.~/ v 
of the witch trials. As l!_Q_<?P.:!if9.W~nc~, there. .. wer.e.-fewer-.witches__:4! 1 

Englan<:4----Ul~lx _fo_wer __ ;_ecutions, and the rise of a fun~ di~ 
ferent set of activities around the controL.oLwitchcraft. 

Witchcrafi:"was" apparenti;,;-;;;~;~r~secuted as a heresy in England, 

but after a statute of Elizabeth in 1563 it was prosecuted as a felony in I 
secular courts.43 The relatively monolithic ecclesiastical apparatus, so 
crucial in the determination of the shape of witch trials on the Continent, 
did not exist in England; the new definition of___wJtchcrafLcame to 

-·-----~----·-·· ~ ; 

E1!.~!~~-!~~---~~<i_~ther.:..differeRt--ciroums.ta_ps~~·44 En&_~sh laws i 
maki~g__.}Yitc a i al crime however, were .9.:1_!~00Ks __ ll_n_!~L 

IZ:J~o_!!gh ex.e.Q..tiliorn; __ faL_:Vit<?licraf!. cegse .... around .. the._.end ... oLtlie. . 
17th century.45 Nevertheless, the En lish 1 e enforced in r 

tivili~resrrain_§d Ta"iliion throu a s stem rimarif local courts of 
lim1 e power ace nd characterized b a hi h 

e ee o mternal restraint. 

43. The statute is 5 Eliz., c. 16 (1563); see DAVIES, supra note 4, at 15, for a 
partial quote of this statute; and p. 42, for a quote from James I's 1604 statute making 
witchcraft per se, without involving the death of another person, a capital offense. 

An earlier statute (33 Hen. 8, c. 8 [1541]) made witchcraft a felony, but was repealed 
in 1547 and probably used only sporadically and for largely political purposes. Before 

that, too, there were occasional trials for witchcraft or sorcery, and witchcraft of a sort, 
as I have shown, appears in the earliest English law. But this was the older conception 
of witchcraft, blurring into that of magic; an<l it was not until Elizabeth's statute that 

witch trials began in earnest. See w. NOTESTEIN, A HISTORY OF WITCHCRAFT IN ENGLAND 
ch. 1 (1911). 

44. Two of these circumstances may be mentioned. One was the general atmosphere 
of social and political turmoil surrounding the accession of Elizabeth to the throne; 
another was the return to England, with Elizabeth's crowning, of a number of exiled 
Protestant leaders who had been exposed to the witch trials in Geneva and elsewhere and 

had absorbed the continental attitudes toward witchcraft. One of these, Bishop John 
Jewel of Salisbury, argued before the Queen that 

This kind of people (I mean witches and sorcerers) within the last few years are 
marvelously increased within your Grace's realm. These eyes have seen the most 
evident and manifest marks of their wickedness. Your Grace's subjects pine away 
even unto death, their color fadeth, their speech is benumbed, their senses are 
berefit. Wherefore your poor subject's most humble petition to your Highness is, 
that the laws touching such malefactors may be put in due execution." DAVIES, 
supra note 4, at 17; cf. NoTESTEIN, supra note 43. 

45. See EwEN, supra note 5, at 43. On the repeal of the witch laws, see 2 Sir J. F. 
STEPHEN, HISTORY OF THE CRIMIN AL LAW IN ENGLAND 436 ( 1883), 

, 17 · 

https://doi.org/10.2307/3052793 Published online by Cambridge University Press

https://doi.org/10.2307/3052793


LAW AND SOCIETY REVIEW 

1 With a few exceptions, notably the Star Chamber, English courts 

J perated primarily on the acq_usator rincipl~, sJessiug abo5all the 
V eparation of the functions o prosecution and -ii ment · · f*, 

presump 10n mnoc , e o t e accused.46 Accuser and 
accused assumed the role of equal combatants before the judge and 
jury; prosecution of offenses generally required a private accuser.47 The 
En lish trial was confrontative and ublic, and the English judge _ilid 

ot t in invest! ation or rosecu · of the case.48 Again 
unlike the situation on the ontinent, the accused witch ~o 
higher authority from a lower court, and could sue an accuser for defa
mation; such actions frequently took place in the Star Chamber.49 Re-

~ 
prieves were often granted.5° From the middle of the 17th century, the 
accused in capital cases could call witnesses in their defense.51 In gen
eral, ~h-eourts-manage-to·Femain_relatiy_e4[..autonomo'Qs_and::to:...0 

avb"TcI de eneration into a tool of ideological or mo · e.MS-:. Voltaire 
was to remark, in the 1 t cen ury, t at "In France the Criminal Code 

seems framed purposely for the destruction of the people; in England it 
is their safeguard." 52 

1 There were, nevertheless, important limitations to this picture of the 
English courts as defenders of the accused. Accusatory ideals were not 

I always met in practice, and many elements of a developed adversary 
system were only latent. Defendants were not allowed counsel until 

1836. 53 In general, since the defendant entered court with a presump
tion of innocence, the English courts did not demand such rigorous 

proofs for conviction as did the continental courts. Testimony of one 
witness was usually sufficient for conviction in felony cases; children 
were frequently allowed to testify.54 In practice, however, this worked 

out differently than might be expected. The lack of complex, rigid 
standards of proof in English courts meant that there was little pressure 

46. See EsMEIN, supra note 17, at Introduction. Esmein notes the similarity between 

the politically-oriented Star Chamber and the typical continental court. A few cases 
of witchcraft, notably those with political overtones, were processed there; see C. 

L'EsTRANGE EWEN, WITCHCRAFT IN THE STAR CHAMBER esp. 11 (1938). 

47. EsMEIN, supra note 17, at 107, 336. 

48. Id. at 3, 6. 

49. Cf. EWEN, supra note 46. 

50. EWEN, supra note 5, at 32. 

51. EsMEIN, supra note 17, at 342. 

52. Quoted in EsMEIN, supra note 17, at 361. 

53. Id. at 342. 

54. EWEN, supra note 5, at 58. 
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to subvert the series of safeguards surrounding the accused throughlf ,i' ' 
granting the court extraordinary powers of interrogation, and it went" 
hand-in-hand with a certain care on the part of the courts for the rights . 
of the defendant. Torture, except in highly limited circumstances as an 
act of Royal prerogative, was illegal in England, and was never lawfully 
or systematically used on accused witches in the lower courts. 55 

Given the nature of the crime of witchcraft, witnesses were not 
always easily found; given the illegality of torture, confessions were also 
relatively rare. .In this difficult situation, alternative methods of obtain
ing evidence were required. As a consequence, a variety of external 
evidence emerged. 

Three sources of external evidence became especially significant in I 
English witch trials. These are ~g, swimming, and watching. 56 

Pricking was based on the theory that witches invariably possessed a 
"Devil's Mark," which was insensitive to pain. Hence, the discovery of 
witches involved searching the accused for unusual marks on the skin 
and pricking such marks with an instrument designed for that purpose. 
If the accused did not feel pain, guilt was indicated. Often, pricking 
alone was considered sufficient evidence for conviction. 

Swimming was based on the notion that the Devil's agents could not 
sink in water, and was related to the "ordeal br mater" common in early 
European law.57 

The victim was stripped naked and bound with her right thumb to her 
right toe, and her left thumb to her right toe, and was then cast into the 
pond or river. If she sank, she was frequently drowned; if she swam she 
was declared guilty without any further evidence being required.58 

The third source of evidence, watching, reflected the theory that the 
Devil provided witches with imps or familiars which performed useful 
services, and which the witch was charged with suckling. The familiars 

55. Torture may have been used on some witches in the Star Chamber. NoTESTEIN, 
supra note 43, at 167, 204 suggests that it may have been used illegally in a number of 
cases; nevertheless, torture was not an established part of English criminal procedure, 
except in the limited sense noted above. See STEPHEN, supra note 45, at 434; EWEN, 
supra note 5, at 65. It was allowed in Scotland, where, predictably, there were more 
executions; several thousand witches were burned there during this period. See G. F. 
BLACK, A CALENDAR OF CASES OF WITCHCRAFT IN SCOTLAND, 1510-1727, 13-18 (1938) ; 
NoTESTEIN, supra note 43, at 95-96. 

56. This discussion is taken from EWEN, supra note 5, at 60-71, and from remarks 
at various places in NoTESTEIN, supra note 43. 

57. See M. HOPKINS, THE DISCOVERY OF WITCHES 38 (1928). 
58. Quoted in EWEN, supra note 5, at 68; Ewen argues, though, that swimming alone 

was probably not usually sufficient evidence for the death penalty . 
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could therefore be expected to appear at some point during the detention 

I of the suspected witch, who was therefore placed in a cell, usually on a 

stool, and watched for a number of hours or days, until the appointed 

watchers' observed familiars in the room. 
A number of other kinds of evidence were accepted in the English 

trials. Besides the testimony of witnesses, especially those who claimed 

to have been bewitched, these included the discovery of familiars, waxen 

or clay images, or other implements in the suspect's home, and of extra 

teats on the body, presumably used for suckling familiars. 59 

These methods were called for by the lack of more coercive tech

niques of obtaining evidence within the ambit of English law. In 

general, the discovery and trial of English witches was an unsystematic 

and inefficient process, resembling the well-oiled machinery of the con

tinental trial only remotely. The English trial tended to have an ad hoc 

aspect in which new practices, techniques and theories were continually 

being evolved or sought out. 
Finally, the confiscation of the property of suspected witches did not 

occur in England, although forfeiture for felony was part of English 

law until 1870.60 As a consequence, unlike the continental authorities, 

the English officials had no continuous vested interest in the discovery 

and conviction of witches. Thus, they had neither the power nor the 

motive for large-scale persecution. The English control . syst~then..._ 

was of a "restrained" type, involving_the foJknyjng ml!insharacteristics: - . .. --
1. Accountability to, and restraint by, other social institutions; 

2. A high degree of internal restraint, precluding the assumption of 

extraordinary powers; 

3. A low degree of structured interest in the apprehension and proc-
essing of deviants. 

The English and continental systems, then, were located at nearly oppo

site ends of a continuum from restrained to repressive control of deviance. 

We may now look at the effects of these differing control systems on the 

character of witchcraft in the two regions. 

59. Id. at 68. 
60. Forfeiture grew out of the feudal relation between tenant and lord. A felon's 

lands escheated to the lord, and his property also was forfeited to the lord. A later 

development made the King the recipient of forfeited goods in the special case of 

treason; this was struck down in the Forfeiture Act of 1870. See 1 F. POLLACK & W. 
MAITLAND, A HISTORY OF ENGLISH LAW BEFORE THE TIME OF EDWARD I 332 (1895). This 

is, of course, a very different matter from the direct confiscation of property for the court 

treasury which was characteristic of the Continent. 
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WITCHCRAFT CONTROL AS INDUSTRY: THE CoNTINENT 

On the Continent, the convergence of a repressive control system with I~ 
a powerful economic motive created something very much like a large- · ! 
,cale industry based on the mass stigmatization of witches and the con
fiscation of their property. This gave distinct character to the rate of 
witchcraft in Europe, the kinds of people who were convicted ariiiches, 
ana the entire complex of activities which grew up around witchcraft. . (' 

'file lnquISmoii, &S if ell "ftS the secular courts, were largely self-
sustamm · ea nvicted witch, ere ore, was a source o mancial 

ene t thro~nlis-c~_l:iQP:_,61 "Persecution," writes an historian of the 
Inquisition, "as a steady and continuous policy, rested, after all, upon ~ 
confiscation. It was this which supplied the fuel to keep up the fires of ·;2 
zeai and when it was lacking the business of defending the faith 
languished lamentably." 62 

The witchcraft industry in continenJg.tE.1J.rnp,~as.a.large_a.ng~£9]!1- , 
plexbusiness which c~eated-;n. dsustained t.h_~Jtr~Uhoods . ..oLa ... si.~.l!_t!l~ 
r,_i~be~.,of p~ople. As such, i~g,uired a s?g_g_ang~l inc~~.; .. !?_~e~!'.-~t 
going at aIJ, As a rule ri were re mred to a f 
aid even fort e use of instruments of torture.63 Watchmen, executioners,, 
torturers and others.._as wellas priests and judges, were paid high wages 

· and generally lived well.64 A witch-judge in 17th-century Germany 
1boasted of having caused 700 executions in three years, and earning over 
-5,000 gulden on a per-capita basis.65 A partial account of costs for a 
single trial in Germany reads as follows: 66 

Florins Batzen Pfennige J}: For the Executioner ..... ,_"······ ........... -...... 14 7 10 
For the Entertainment and Banquet 

of the Judges, Priests and Advo-
cate ............... _ ......................................................... 32 6 3 

For Maintenance of the Convicts 
and Watchmen .......................................... _ 33 6 6 

61. Self-sustaining control systems often view presumptive deviants as a source of 
profit. On a smaller scale, it has been noted that some jurisdictions in the American 
south have been known to make a practice of arresting Negroes en masse in order to 
collect fees. See G. B. Johnson, The Negro and Crime, in THE SocIOLOGY OF CRIME 
AND DEUNQUENCY (M. Wolfgang, L. Savitz, & N. Johnson, 1962). 

62. LEA, supra note 21, at 529. 
63. LEA, supra note 6, at 524; 3 LEA, supra note 7, at 1080. 
64. LEA, supra note 7, at 1080. 
65. Id. at 1075. 
66. Id. at 1162. 
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A total of 720,000 florins were taken from accused witches in Bamberg, 
Germany, in a single year.67 Usually, the goods of suspected witches 
were sold after confiscation to secular and ecclesiastical officials at low 
prices.68 Of the prosecutions at Trier, a witness wrote that: "Notaries, 

; ~~ers grew rich. The executioner rode on i blooded 
horse, like a courtier, clad in gold and silver; his wife vied with noble 
dames in the richness of her array ... not till suddenly, as in war, the 
money gave out, did the zeal of the Inquisitors flag." 69 During a period 
of intense witch-hunting activity at Trier, secular officials were forced 
to issue an edict to prevent impoverishment of local subjects through 
the activities of the lnquisitors.70 

I !d,_ke any large....e_nterprise, the.witchcraft ·.in·d. u. str. y .. ·. w.. as-sub.ject to th~ 
l'F~~n i~--~c!_e~_!9 __ ma_il!t~in Jts_Jey~l _of _gain. A 

mechanism for increasing profit was built into the structure of the trials, 
whereby, through the use of torture t_o _,€lxggQL!larr:i~s __ Qf accomplices 

/ m the accused, legifimat<'niew~{;;pe~ts became available. 
The creation of a new kmd of deviant-behavior was the basis for the 

emergence of a profit-making industry run on bureaucratic lines, which 
combined nearly unlimited power with pecuniary motive and which 
gave distinct form to the deviant behavior system in which it was 
involved. 

Its effect on the scope or rate of the deviance is the most striking at 
:lj.rsl glall.Q_~. Severa re ousan witches were Eurned in con
tinental Europe uring the main perio o activ1 , creating a picture of 
the tremendous extent of witchcraft in Europe. The large number of 
witches frightened the population and legitimized ever more stringent 
suppression. Thus, a c cle develo ed in wgich rigorous coptrg] 11rettgh.t 
about the a aran · iance wh1cti were the sis for 
more extreme control, which in turn sent the rates even higher, and so 

A second major effect was th 
peop. e for accusation a n. A significant proportion of con-

.- tinental witc es were men, and an even more sigilificant..propomon of 
men and women were people of ~LJEQI?_gI!Y.· This is not 
surprising, given thematenaradvantages to the official control apparatus 
of attributing the crime to heads of prosperous households. 

67. Id. at 1177-78. 

68. Id. at 1080. 

69. BURR, supra note 16, at 55. 

70. Id. at 55, fn. 
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In trials of Offenburg, Germany, in 1628, witnesses noted th~ 
was taken to select for accusation "women of property." 71 A document 

, -rrom Bamoergat-aboutthesarrie-fimeTfsts the names and estimated 
wealth of twenty-two prisoners, nearly all of whom are propertied, most 
male, and one a burgher worth 100,000 florins.7 2 In early French trials, 
a pattern developed which began with the conviction of a group of 
ordinary people, and then moved into a second stage in which the 
wealthy were especially singled out for prosecution. 73 In German trials, 
the search for accomplices was directed against the wealthy, with names 
of wealthy individuals often supplied to the accused under torture.74 

At Trier, a number of burgomasters, officials, and managers of large 
farms were executed as witches.75 An eyewitness to the trials there in 
the late 16th century was moved to lament the fact that "[b]oth rich 
and poor, of every rank, age and sex, sought a share in the accursed 
crime." 76 Apparently, resistance or dissent, or even insufficient zeal, 
could open powerful officials to accusation and almost certain con
viction. 77 

Thus, though it was not the case that all continenta~wei:e 

~-~~i: m~1hstantiaf .numberwere~itclr-pe~ 
in England, to be considered shortly, was strikil}gJy_Jiiff.er.en.t. 

--'Tlieinass-nature~of tne"'wltcticraftirldustry, the high number of 
witches in Europe, and the upper-income character of a sufficient pro
portion of them, 78 were all due to the lack of restraints on court pro
cedure-especially, of the systematic use of torture-coupled with the 
legal authority to confiscate property, which added material interest to 
unrestrained control. That the prevalence of witches in continental 
Europe was a reflection of the peculiar structure of legal control is 
further implied by the fact that "'._,~n torture and/ or confiscation becaJ!!e 

fr?~_:-~n~~-~f~~~~-i_:t!!_i:i}bei:__Qf.:witcb~s_.deci:eased_clr~-~tical!y 

71. 3 LEA, supra note 7, at 1163. 

72. Id. at 1177-78. 

73. LEA, supra note 21, at 523-27. 

74. LEA, supra note 7, at 235. 

75. BURR, supra note 16, at 29, 34. 

76. Id. at 19. 
77. This fact is graphically presented in Burr's chronicle of Dietrich Flade, a 

powerful court official at Trier whose ultimate execution for witchcraft was apparently 
in part the result of his failure to zealously prosecute witches in his district. 

78. That a greater percentage of wealthy witches did not appear is due in part to 
the fact that wealthy families often paid a kind of "protection" to local officials to insure 
that they would not be arrested. See 3 LEA, supra note 7, at 1080. 
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/o.r disappeared altogether. In Hesse, Phillip the Magnificent forbade 
' torture in 1526 and, accoriling to one witness, "nothing more was heard 

of witchcraft till the half-century was passed." 79 In Bamberg, pressure 
from the Holy Roman Emperor to abandon confiscation resulted in the 
disappearance of witchcraft arrests in 1630.80 The Spanish Inquisitor 
Salazar Frias issued instructions in 1614 requiring external evidence and 
forbidding confiscation; this move marked the virtual end of witchcraft 

/
'in Spain.81 It was not until criminal law reform began in earnest in the 
18th century that witches disappeared, for official purposes, from con
tinental Europe. 

A form of deviance had been created and sustained largely through 
the efforts of a self-sustaining bureaucratic organization dedicated to its 
discovery and punishment, and granted unusual powers which, when 

~
removed, dealt a final blow to that entire conception of deviant behavior. 

( 
In England too, witches existed through the efforts of interested parties,82 

but the parties were of a different sort. 

WITCHCRAFT CONTROL AS RACKET: ENGLAND .... 
The restrained nature of the English legal system precluded the rise 

of the kind of mass witchcraft industry which grew up on the Continent. 
What the structure of that system did provide was a context in which 
individual entrepreneurs, acting from below, were able to profit through 
he discovery of witches. Hence, in ];.ugla~~ped a series 
f rackets through which in . icrna~.d the gener-al--Olimate. 

79. Id. at 1081. 
80. Id. at 1173-79. In part, also, the decrease in arrests was due to the occupation of 

the area by an invasion of the somewhat less zealous Swedes. 

81. PARRINDER, supra note 14, at 79. 

82. It should be stressed that quite probably, a number of people, both in England 
and on the Continent, did in fact believe themselves to be witches, capable of doing all 
the things witches were supposed to be able to do. Some of them, probably, had the 
intent to inflict injury or unpleasantness on their fellows, and probably some of these 
were included in the executions. This does not alter the fact that the designation of 
witches proceeded independently of such beliefs, according to the interests of the control 
systems. Some students of witchcraft have suggested that the promotion of witch beliefs 
by the official control systems provided a kind of readymade identity, or role, into which 
some already disturbed people could fit themselves. This is a more subtle aspect of the 
creation of deviance by control structures, and has, I think, applicability to certain con
temporary phenomena. The images of deviance provided by newspapers and police may 
provide a structured pattern of behavior and an organized system of deviant attitudes 
which can serve as an orienting principle for the otherwise diffusely dissatisfied . 
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of distrust, within the framework of a conh·ol structure which was fre- ( 

-=qmmtly :reluctant to approve of their activities. ~ll[e__Qf its accu-

satorial character, 0~ ___ Eni?;_l_is_~--~ourt could .. not systematical!r inithrte i ! 
the prosecution <>f::witdi~.§; because of its limited character generally, d 
'If could not hav-;processed mas,ses a£ presuroed mitches even had it had !1\ t/ 
the power to initiate such prosecutions; an of· 1 Qlfa 
a·trthuhty to confiscate witches' propertx, it had no iuferest in doing ~ ' f' 
even had it been able to. Witch prosecutions in England were initiated . 

I 
by private persons who stooi'.1 io make a small rofit in a rather re- vt,vi 
carious epteqmse. s a result, there were fewer witches in England 

ffian on the Continent, and their sex and status tended to be different f/b 1 

as well. 
Given the lack of torture and the consequent need to circumvent the 

difficulty of obtaining confessions, a number of kinds of external evi
dence, some of which were noted above, became recognized. Around ) } 

these sources of evidence there., grew up a number of trades, i~. whi9h · 

,
m~_ .. Wh9 .. d;:!_imecl to be ex:Q_ert in the various arts of witchfinding- 1 

pricking, watching, and so on-fo1md ~ reaaynelaof-profit:-Theywere 
paid by a credulous populace, and often credulous officials, for their 
expertise in ferretin out · es. In the 17th century, the best-known ;, 

o e witchfinders was one Matthew Hopkins, who became so successful /( 

that he was able to hire several assistants.83 Hopkins, and many others,/' 
were generalists at the witchfinding art; others were specialists in one 
or another technique. Professional prickers flourished. A Scottish expert 

who regularly advertised his skill was called to Newcastle-upon-Tyne 
in 1649 to deal with the local witch problem, with payment guaranteed 
at twenty shillings per convicted witch. His technique of selecting 

potential witches was ingenious and rather efficient, and indicates how 
the general climate of fear and mistrust could be manipulated for profit. 

He sent bell-ringers through the streets of Newcastle to inquire if anyone 
had a complaint to enter against someone they suspected of witchcraft. 
This provided a legitimate outlet for grievances, both public and private, 
against the socially marginal, disapproved, or simply disliked, and was 
predictably successful; thirty witches were discovered, most of whom 
were convicted. 84 Several devices were used by prickers to increase the 

probability of discovery and conviction. One was the use of pricking 
knives with retractable blades and hollow handles, which could be 

83. See HOPKINS, supra note 57. This is a reproduction of Matthew Hopkins' own 
manual for the discovery of witches. 

84. EWEN, supra note 5, at 62. 
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counted on to produce no pain while appearing to be embodied in the 

flesh-thus demonstrating the presence of an insensible "Devil's Mark." 85 

Professional "watchers," too, thrived in this climate. A voucher from 

a Scottish trial in 1649 is indicative: 86 

Item: In the first, to Wm. Currie and Andrew Gray, 
for the watching of her the space of 30 days, 
each day 30 shillings- ................................................................. . 

Item: More to John Kincaid for brodding (pricking) 
of her- .............................................................................................................. . 

More for meat and drink and wine for him and his men 

Pounds 

45 

6 
4 

Shillings 

0 

0 
0 

.. f 
An essential characteristic of all these rackets was their precarious

! ,- To profess special knowledge of the demonic and its agents 

.• o ened the entrepreneur to charges of fraud or itc ft; money could 

/ be made, u o ange , depending on the prevailing 

~ climate of opinion. The Scottish pricker of Newcastle was hanged, and 

many other prickers were imprisoned;87 the witchfinder Hopkins con

tinually had to defend himself against charges of wizardry and/ or 

fraud, and may have been drowned while undergoing the "swimming" 

test.88 People who professed to be able to practice magic-often known 

as "cunning folk"-frequently doubled as witchfinders, and were espe

cially open to the charge of witchcraft. 89 

I 
The peculiar and restrained character of the English control of 

witches led to characteristic features of the behavior system of English 

witchcraft. The lack of vested interest from above, coupled with the 

absence of torture and other extraordinary procedures, was largely re

sponsible for the small number of witches executed in England from - -
85. Id. at 62. 

86. Quoted in BLACK, supra note 55, at 59. This is apparently unusual for a 

Scottish trial, since these methods of evidence were less crucial, given the frequent use 

of torture. 
87. EWEN, supra note 5, at 63. 

88. HOPKINS, supra note 57, at 45. Summers, the editor of Hopkins' work, denies 

that Hopkins was drowned in this fashion. Hopkins' pamphlet includes a lengthy ques

tion-and-answer defense of his trade, part of which reads as follows: "Certaine queries 

answered, which have been and are likely to be objected against Matthew Hopkins, in 

his way of finding out Witches. Querie 1. That hee must needs be the greatest Witch, 

Sorcerer, and Wizzard himselfe, else hee could not doe it. Answer: If Satan's K.ingdome 

be divided against itselfe, how shall it stand?" Id. at 49. 

89. On "cunning folk" generally, see NoTESTEIN, supra note 43, at ch. I. 
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1563 to 1736.90 Of those indicted for witchcraft, a relatively small per~ 
centage was actually executed-again in contrast to the inexorable 
machinery of prosecution in continental Europe. In the courts of th 
Home Circuit, from 1558 to 1736, only 513 indictments were brought 
for witchcraft; of these, only 112, or about 22 per cent, resulted in 
execution. 91 

Further, English witches were.,--UsualL _~pmen and u 11 lower 
class. Again, this was a consequence of the nature of the control struc
ture. English courts did not have the power or the motive to system
atically stigmatize the wealthy and propertied; the accusations came 
from below, specifically from the lower and more credulous strata or L 
those who manipulated them, and were directed against socially mar 

'nal and undesirable · e owerless to defend them ,__.. 
selves. T e process through which the witch was brought to justic 
involved the often reluctant capitulation of the courts to popular senti 
ment fueled by the activities of the witchfinders; the witches wer 
usually borderline deviants already in disfavor with their neighbors. 
House o servan s oor ena s an o ers o 

partlcu arl when it became necessar to ex in still ir s. Women 
w o ived by the practice of magic-cunning women-were extremely 
susceptible to accusation. Not infrequently, the accused witch was a 
"cunning woman" whose accusation was the combined work of a 
witchfinder and a rival "cunning woman." In the prevailing atmosphere, 
there was little defense against such internecine combat, and the "cun- .; I 
ning" trade developed a heavy turnover.92 In general, of convicted 
witches in the Home Circuit from 1564-1663, only 16 of a total of 204(' 
were men, 93 and there is no indication that any of these were wealthy . I 
or solid citizens. 
~ decline pf wjtchcrnft jn...Englapd,.....t-00,-w of a dif-

ferent process from that on the Continent, where the decline of witc -
ctaffwas .. c1osely-relafeclto-·The·-ifnI5osition of restraints on court proce
dure. Jn England, the decline was related to a general shift of opinion, 
in which the belief in witchcraft itself wap~, particularly in the upper 
strata, as a result of whicb the ccmts hegap tc treat witchcraft as illu-wa ..., 

90. Cf. EWEN, supra note 5, at 112; KITTREDGE, supra note 10, at 59. 
91. EWEN, supra note 5, at 100. 
92. NOTESTEIN, supra note 43, at 82. 
93. EWEN, supra note 5, at 102-108. Also, cf. the list of English witches in MURRAY, 

supra note 5, at 255-70. 
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~ory or at best unprovable. English judges began refusing to execute 
witches wetl l'Sefore the witch laws were repealed in 1736; and although 
there were occasional popular lynchings of witches into the 18th century, 
the legal system had effectively relinquished the attempt to ~ontrol 
witchcraft.94 With this shift of opinion, the entire structure of witch
craft collapsed, for all practical purposes, at the end of the 17th century.95 

CONCLUSION 

If one broad conclusion emerges from this discussion, it is that the 
phenomenon of witchcraft in Renaissance Europe strongly reinforces on 
one level the argument that deviance is what officials say it is, and 

eviants are those so designated by officials. ~here the deviant ac~ 
nonexistent it is necessaril that the criteria for designati~~e 
as deviant do not lie in the deviant act itself, but in the interests, needs: 
aricrcapacihes of flie relevant official and u~tfcial agencies of control, 
and their relation to extraneous characteristics of the presumptive de
viant. Witchcraft...was...inv:entecL.in.continentaLEurope, and it was sus
tained there through the vigorous efforts of a system of repressive control; 
in England it was sustained, far less effectively, through the semi-official 
efforts of relatively small-time entrepreneurs. Ln--bGth-Gas~cr~il. 

I as ~ deviant behavior system took its chara~ter directly from the nature 
. of.tpe respective systems 0~1:rot.FnrneConfinenr,tlresystem 

~

und itself both capable of and interested in defining large numbers 
f people, many of whom were well-to-do, as witches; therefore, there 
ere many witches on the Continent and many of these were wealthy 
nd/ or powerful. In England, the control system had little interest in 

defining anyone as a witch, and consequently the English witches were 
those few individuals who were powerless to fend off the definition 
supplied by witchfinders on a base of popular credulity. Witches were, 
then, what the control system defined them to be, and variation in the 

'behavior system of witchcraft in the two regions may be traced directly 
to the different legal systems through which that definition was imple-

men:=j 
94. See DAVIES, supra note 4, at 182-203. 

95. An incident supposedly involving the anatomist, William Harvey, is indicative of 
this change of opinion. Harvey, on hearing that a local woman was reputed to be a 
witch, took it upon himself to dissect one of her familiars, which took the shape of a 
toad; he found it to be exactly like any other toad, and a minor blow was struck for the 
Enlightenment. See NoTESTEIN, supra note 43, at 111. 
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Witchcraft, however, is .an extreme ca§~ It is made extreme _by// 
virtue of the extent to w4Jch JLJs_an_fanentea fo.r.@ of deviance, whose . 
definition lacks rapt§ jp COPCE@te bebaviQr. While it couldbe argued· · 
that all definitions of devian2e, referring to whatever kinds of acts, 
contain a degree, ho:wevei: slight, of this element of inyentiQn, it is 
certainly true that the degree to whjcb it is present is bigb)y varjah]e., 
There may be a large element of invention in current American defini- V 
tions of mental illness, and perhaps drug addiction;96 there is less in the 
definition of murder or battery. This means that variations in the b -
havior system of mental illness or drug addi~:eFEHlfrei¥---tA..3.. 
rt:s~ differences in the control system through which they are 
managed lliaii are variations iQ.JQLbeh(lvioLsystem__oi mnrcler:...oi.hat-:.~ 
~ This is not to say that the definitions of the latter kinds of deviance 
are somehow fixed or inherent in the acts to which they refer, rather 
than being socially derived. Eskimos define murder differently from 
Englishmen, and present-day Englishmen define it differently from 
medieval Englishmen.97 But the ~fa~c~t.;t~h~a;tt~.w..l~W1J~~l!..;~m~~Ul,. 
close! connected to a tan ible concret 
act 8 means that its social dt;"iyatiQIJ ha§ rujJJiroa1 !-9P§x9uences, espe-- ... cially for variation in the behavior system of murder under different 

' 

systems of legal control. _Systems of co-ntrol~ate- the- cha-racte __ r_ o--f -~e- ,. -, 
deviance which they define and manage only to the _extent that a gap 
b~ deviant definition_and . deviant act_give~-- them _!_he !~i!!-lde_ !_o ' , 
do so. Anyone could be called a witch in Renaissance Europe, given the (1IJ 

.,.., f.rcrthat witchery could be neither proved nor disproved; and witches 

96. On mental illness, see the various works of, among others, T. SzAsz. In the case 
of drugs it may be argued that the discrepancy between the legal and medical definitions 
of marijuana use bespeaks the existence of a sizeable element of official invention. 

97. Strictly speaking, this discussion would have to be backed up by data throwing 
light on the treatment of murder under different control systems; it is therefore to be 
considered speculative. Common sense, though, suggests that there is something peculiar 
about crimes like witchcraft which probably makes for a profound impact on the char
acter of social control. 

98. B~sibilitr I _@f~.J;Qnseguences PJ.l!.lli!rily, rather Jml!l__£Qgimission. Proof f f 
of homict e generally requires a body, which is a highly visible thing. Offenses~which, // 
unlike witchcraft, have reference to an act which is real but of low visibility-such as 
heresy or thought-crimes generally, and some of the "victimless" crimes-create many [' I 
of the same consequences for control systems as do invented offenses. Agajn, this is I I. largely because th~LLrnl!i§.fil.Q!!.j~difliculL.to-~stablish-through..o.rclL~.i!~-Y. JJl.!!illlU~ i I exrt'aol'lttn-afy-means may need to L~in_vo1'~cl, ___ a!l_cl iC that is. done, noLonly does the.-· 

-

~e contro1sysiemcliange._9}l_U_!!e.._Q.f[t,_n§e_ UQW _ bJJ_Cj)illtLYirtm,lly_J!l_lpj)~§l_ble 
to d~s a ~e.s.rnen~~'- t~~~~i~l _ incidence of the __ offense can. vary greatly J~:
penctiiig'oii1Ii1tinterests of the control system. 

---~.~~···---··-,-~·~·-·----·--·---
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were therefore created according to the capacity of the relevant control 
systems to create them, and were created in the image of the interests 

of these systems. It is more difficult . however. tg createmurderersl @d ' 4 
especially difficult to create more murderers th victims~ J 

en ' men potential creativity of the control system ana 
thus of variation in the deviant behavior system under different control 
systems is reduced. 

This has more than academic relevance, for it speaks directly to 
the problem of the abuse of the function of social control by the 
officials and institutions charged with it. To the extent that the element 
of invention enters into a society's definition of deviance, there is an 

\

open invitation to potentially abusive creativity on the part of systems 
of control or, particularly in the case of societies with limited systems 
of control, on the part of individuals or groups peripheral to the control 

i system.99 The case of witchcraft in England shows that virtually no 
amount of limitation on the power of a control system can consistently 
and effectively protect individuals against such abuse, once an invented 
definition of deviance has become officially established. Beyond this, 

i!W8med deviance undermines the_ab~~ ~;n:o~~~~n~~~ to maintain 
]2!11CP.dural mteg;i47. The inevitable ina 1 1 til1en.1aiaiia 
English legal systems to deal with witchcraft without straining normal 
standards of procedure illustrates this. It could be argued that a 

' n~ of such defin~ons-or definitions which con.tam at least a large 
element of mvention-sm::rnnil}'._&risL.in. .. J:his_J~.011!!!!1'.~.th the conse
quence of severely straining standards of due process of law in The-in~ 
sfimHons chargecl-WithCX>ntroll~1)1)--it would be profitable t~o .. ~ 
sfiioy some of these with an eye to establishing relations between degree/# 
of "invention" and degree of strain on established standards of lega W 
procedure. 

~
! Different kinds of d~~e de_gree to which~~Y, 
Mi, canoe creatively imputed to people, and hence in the degree of vari-
/1 ~systems wliich may occur across different con

trol systems. Keeping this in mind, some en alizations can be suggested 
about the eff~ts of Mw two"thrm of control systems-re 
strained-which have been defined above. 

99. The remarks above apply here as well. This, of course, is an important factor in 
the rejection of legal control of mental acts by democratically inclined people. 

100. As indicated above, I believe this may be at least partially true of definitions 
of mental illness and of drug addiction. It is also perhaps relevant to certain kinds of 
political offenses built on the notion of "subversion," and on certain peculiar categories 
of juvenile justice, such as the notion of "incorrigibility," among others. 
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Repressive control systems, by virtue of their superior power to 
accuse, convict, ancrcertifyaeviants, tend to create a hig;~offi!ilil~ 
incl@p.~f a given kind of deviance 1:nanoo systems of restraine 
control.101 This is reflected both ina"1itgher rate of accusation or stig 
matization and in a higher ratio of conviction to accusation. A system 
of repressive control will uncover and successfully prosecute an excep
tionally high amount of deviance; further, it may do so more or less 
independently of the actual incidence of the deviance-through, among 
other things, its ability to systematically produce confessions from, if 
necessary, the innocent. A system of restrained control, on the other 
hand, produces a relativelylowrate of offi~ial__9_eviance:~;j;i"Isres~d 
i.~ ability tocreate--devi~iq~--i~d~n~~-~~-of its actua-1 i:nciaenc""e-. 
Restrainei!_sysfe~~; __ .and.-gene.r.ally_ ~?_:p_roc~ss :_zess-deviarrce· than 
-actually exists; rarely, however, can they successfully or coiis1sl:ently 
process more. 

Systel_!!!Jlhepressive-esntr.al. in the nature of things, te.nd..tculevelop. 
a greater vested interest in the successful prosecution of deviants than 
do 'iestramoo sysrei'iis.!liisfendstofucreasetl~ffect-of cr~ting an 
exceptionally large deviant population under systems of repressive con
trol. ~~r_essive __ ~~tems _combin~ the pow_er to successfully prosecu~e 
~~~~..Qf_~_evj::i.g~ with a structured motive for doing so, both of which 
~gin the restrained system. The ability of continental witch-_ 
courts to contfiicate--the property of witches is but one example of this i 
kind of vested interest. Similarly, vested interests in_ deyjance may be 
political, religious, or psychic, rather 1:nan~onomi~;--in any case, e;en 
Ia~king such specific interests, systems · <>f _ r~rnssive _ ~ontrol _ te~ 
~oster the~Hiof an .. 1~s1ij:.=geared to the official creation of 
deviance, with a complex organizational structure which strains toward 
self-perpetuation.102 They su.EJ?QrL_a__divJ.!>.iOJJ .. Qflabo,r_ wllQ§Jl_ I>!!~?~rtel 
depend for theirJjy~lihooci_gn the continued supply of confirmed deviants. 
Ev~~th.erefore,.there.is .a.-~re.--:-m_..repg<ili_~be!_We~I!__ org~11i~a 
twnbteres.ts...and-too--s€lcurity of iudhi_duals which is not found · · 
th~-restrained system, and a powerful strain toward arbitrariness and th 
relaxation of procedural standards. 

101. Under the system of expanded control during the politically harsh years 1949-
1953 in Communist China, approximately 800,000 political deviants-"counterrevolution
aries," "class enemies," and so on-were liquidated. See Comm, supra note 24, at 477-78. 

102. Special agencies of enforcement or prosecution within the context of a generally 
restrained system may, of course, develop vested interests of this kind, but their effect is 
limited by the nature of the larger system. For an example of this, see discussion of the 
enforcement of marijuana laws, in BECKER, supra note 1, at 121-46. 
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Restrained systems, on the other hand, may be vulnerable to abuse 
from below. This is particularly true where the community generates 
definitions of deviance which include a large amount of invention, 
putting a strain on the ability of the system to handle deviance while 
keeping its procedural standards intact. Under these circumstances 
lespecially, res~ained systems tend to foster the development of a system 
1of "1aGlrets" ~d the deviant activity, involv~rr,-devtlmrs
themselves, and private or semi-officia!eiit?epreneurs operating on the 
precarious borderline between licit and illicit behavior. 

Because of their combination of power and interest, repressive 
control systems tend to concentrate most heavily on stigmatizing people 

1
whose successful prosecution will be most useful in terms of the system's 
own needs and goals. This is true whether the goal is economic profit 
or the elimination of sources of moral or political dissent, or a com
bination of these. Consequently, ~ant-population-..urulei:..a..s¥steDl. 
Q.! repressive contr..2Lw_L9ontain an unusnal~arge numbei:_Qf rela
tively wealthy and/ or owerful eo le, a~!!d of solid citizens ge~~lly: 

er a restrained control system, on the other hand, the typical 
deviant will be lower-class; the deviant population will be most heavily 
represented by the relatively powerless, who lack the resources neces
sary to make successful use of those safeguards which the restrained 
system provides, and who are pru:ticularly vulnerable to abuse. 
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