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Civil damage awards in wrongful death cases and experimental data
from jury simulations reveal that male decedents are typically
awarded substantially higher monetary damages than are similarly
situated female decedents. These differences in treatment may arise
because female decedents are perceived as worth less, female survi
vors are perceived as more needy, and/or male decedents are per
ceived to have a longer lost income stream than any female dece
dents. Mock jurors received written summaries of wrongful death
cases stipulating to the liability of the defendant. They were asked to
award an appropriate sum in damages and about the factors they con
sidered in making these awards. Male decedents received higher
awards in two separate studies. While mock jurors were sensitive to
the perceived needs of the surviving spouse, the disparity in awards
was primarily attributable to differences in the estimated lost income
of the male and female decedents.

INTRODUCTION

Tom Morley, known to be a careful driver, is traveling home
from work when a tragic and fatal accident occurs, killing him in
stantly. His wife, Sue Morley, the sole beneficiary of his estate
brings a wrongful death suit. Under Washington law, in wrongful
death cases, juries are instructed that the damages they may award
can include pecuniary losses suffered by the survivor, such as loss
of support, companionship, care, protection, advice, love, guidance,

This research was supported in part by grants from the National Science
Foundation Law and Social Science Program (grant no. SES-8800603). Opin
ions, findings, conclusions, or recommendations stated in this document are
those of the authors and do not necessarily represent the official position or
policies of the National Science Foundation. The authors are grateful to the
King County (Washington) Court Administration for assistance in securing
the participation of jurors at the courthouse, and to the Washington State
Ferry System for assistance in gathering data from ferry commuters. Data col
lection and coding was accomplished with the help of Marcus Bastida, Angie
Galvan, Marian Lee, Cynthia Martinez, Rodie O'Loave, and Patty Rognlin. Ad
dress correspondence to Jane Goodman, Mailstop NI-25, Psychology Depart
ment, University of Washington, Seattle, Washington 98195.

LAW & SOCIETY REVIEW, Volume 25, Number 2 (1991)

https://doi.org/10.2307/3053799 Published online by Cambridge University Press

https://doi.org/10.2307/3053799


264 MONEY, SEX, AND DEATH

society, and consortium (Parrish v. Jones 1986). The jury awards
Morley's estate the sum of $800,000.

If, instead, it is Sue Morley who is the victim of the tragic acci
dent, and Tom Morley, her husband, is the sole beneficiary, will
the jury, all other things being equal, award the same sum? Recent
studies show that jurors do not apply standards evenly to similarly
situated male and female decedents. The sources of this distribu
tive injustice are examined in a series of archival and experimen
tal studies that look at gender effects on the magnitude of sums
awarded in damages in wrongful death cases.

PAST RESEARCH ON CIVIL JURY AWARDS OF MONETARY
DAMAGES

One major difference between the task of the jury in a crimi
nal versus a civil case is that jurors in a civil case generally per
form a double duty (Goodman, Loftus, and Greene 1990). First, by
a preponderance of the evidence, the jury must decide whether the
defendant is liable for the plaintiffs injuries.! If there is agree
ment that the defendant is liable, the jury then determines a rea
sonable sum of money to compensate the plaintiff for the damages
incurred. In personal injury cases, damage awards are known to
vary widely, even when the plaintiff's age, income and type of in
jury are similar (Broeder 1954). A common explanation for this
wide variation is that juries receive few guidelines on how to de
termine appropriate damages and may even be informed that no
guidelines exist (Kalven 1958; Greene 1989; Raitz et ale 1990; Dia
mond, Casper, and Ostergren 1989).

In the state of Washington, for example, the language of the
wrongful death statute instructs that "the jury may give such dam
ages as, under all the circumstances of the case, may to them seem
just" (Revised Code of Washington 4.20.020). Courts have held that
this language does not vest the jury with unfettered discretion.
Rather, the trial judge must guide the jury by controlling the ma
teriality and relevancy of evidence bearing on damages and by
properly instructing them on the law (Pancratz v. Turon 1970).
Nonetheless, the discretion of the jury to award damages is un
likely to be disturbed on appeal unless the damage award is clearly
erroneous-a standard rarely met in practice.

Little is known about factors that influence jury damage
awards in civil cases, although this topic has recently begun to re
ceive some attention (Sonaike 1978; MacCoun 1987; Kaplan and
Miller 1987; Hans and Ermann 1989; Horowitz and Bordens 1990;
Raitz et ale 1990). Several investigators have focused on the iden
tity of the litigants, suggesting that the latitude jurors have in de
termining damages in a civil case permits juror biases, prejudices,
and stereotypes to enter into these decisions. In some early re-

I Unless the trial is bifurcated.
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search, Nagel and Weitzman (1972a) speculated that the subjectiv
ity involved in determining the magnitude of damages more read
ily permits prejudices to enter into these decisions than into
liability determinations. Drawing on the distributive justice model,
MacCoun (1987) posits that factors such as the perceived need of
the plaintiff, the severity of the plaintiff's need, and notions of
equality or equity/proportionality may account for variations in
awards based on the identity of the litigants.

Reports indicate that deliberations by civil juries include ref
erences to the personal characteristics of the plaintiff and defend
ant, such as age, attractiveness, and gender (Kalven 1964). For in
stance, in one wrongful death case, jurors reported that the
surviving widow was young and attractive and would be likely to
remarry soon. The damage award was discounted on the ground
that her future husband would take care of her. In the state of
Washington, in an effort to prevent jurors from engaging in such
speculation, courts have ruled that any evidence of remarriage or
prospective remarriage of the surviving spouse must be excluded
from the trial (Stuart v. Consolidated Foods Corp. 1972). In Stuart,
the court, holding that evidence about surviving spouse's remar
riage prospects should be excluded, stated: "The exclusion of such
evidence leaves to the understanding and experience of the jury
the possibility of remarriage and avoids excursions into collateral
investigations which, even if allowed, would leave a jury in no bet
ter than a speculative position" (ibid., p. 843). Thus, while the
court adheres to the conclusion that such speculation is irrelevant,
this comment makes it plain that jurors are not specifically prohib
ited from indulging in it.

In fact, when evidence about a surviving spouse's financial
prospects is erroneously admitted and a verdict of no liability is re
turned, courts usually regard this as "harmless error" on the as
sumption that the jurors' decision on liability could not have been
influenced by this evidence. "Such evidence should not have been
admitted in any event, but when evidence is wrongfully admitted
which is concerned solely with damages and the verdict reflects no
liability, the error is harmless" (ibid., p. 845).

Some early archival research also indicates that litigant gen
der influences civil damage awards. Snyder (1971) examined the li
ability determinations and the magnitude of damages awarded by
juries in personal injury cases (automobile accident, employee-em
ployer disputes, etc.) that came to trial in Richland County, South
Carolina, in 1966 and 1967. Prior to 1967, women were not permit
ted to serve as jurors, so this study included a comparison of the
treatment of plaintiffs by all-male juries versus juries of mixed
gender. Female litigants were included in a category of socially in
ferior litigants along with minorities and minors. The addition of
women to the jury increased the likelihood that socially inferior
litigants would prevail but did not increase the likelihood that so-
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cially superior (white male adults) litigants would prevail.f The
pattern for damage awards was less clear because the average
amount sought from male-only juries in 1966 was substantially less
($62,451) than the average amount sought from the mixed-gender
juries in 1967 ($131,433). The earlier male-only juries awarded
about 52 percent of the damages sought. By comparison, mixed
gender juries awarded only 20 percent of the damages sought. Sny
der concluded that because women have historically been more
economically conservative than men, the addition of women to ju
ries increased the number of prevailing female plaintiffs but di
minished the damages awarded to both male and female plaintiffs.

Other researchers have suggested that since women are usu
ally less favored in economic matters in our society, women will be
disadvantaged in personal injury cases irrespective of the gender of
the jurors (Nagel and Weitzman 1972a). They based this conclusion
on a study of Michigan automobile injury cases tried in the early
1960s which showed disparities in the average damage awards to
male versus female plaintiffs. In similar cases involving compara
ble injuries, males received awards 6 percent above the average
award while females averaged 2 percent below this figure. In a
subset of wrongful death cases, the same pattern was evident. The
researchers found that in civil cases, females were less likely than
males to file suit, to establish liability, and to receive a relatively
high award, especially for certain types of injuries. They concluded
that male victims were clearly valued more highly than female vic
tims.

Drawing on these data, Nagel and Weitzman (1972b) set forth
four testable hypotheses that could produce the observed financial
discrimination in damage awards in civil cases: (1) male jurors
favor female plaintiffs and female jurors favor male plaintiffs,
based on the principle that "opposites attract"; (2) male Jurors
favor male plaintiffs and female jurors favor female plaintiffs,
based on the principle that "likes attract"; (3) both male and fe
male jurors favor female plaintiffs because women need special
treatment (chivalry principle); and (4) both male and female ju
rors favor male plaintiffs because all jurors have been socialized or
indoctrinated to believe that males are more valuable. A fifth hy
pothesis was that, based on the principle of equality, male and fe
male jurors favor neither sex, in which case no systematic dispar
ity in damage awards would occur.

In a follow-up study, Nagel and Weitzman (1972b) analyzed

2 When a superior status litigant's clair:- was presented to an all-male ver
sus a male-female jury, there was a decrease in the lilrelihood that the male
plaintiff prevailed (74 percent all-male jury vs, 50 percent male-female jury).
The author noted that the likelihood that the socially inferior litigant would
prevail increased to a statistically significant degree when women were in
cluded in the jury (26 percent all-male jury vs. 50 percent male-female jury,
X2=12.5, »< .01).
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data collected by the Jury Verdict Research Company in 364 per
sonal injury cases. They examined the gender composition of the
juries who served on these cases and the magnitude of damage
awards to prevailing plaintiffs. These archival data showed that
male-dominated juries awarded more to male plaintiffs (12 percent
above the average award for that type of injury) and less to female
plaintiffs (17 percent less than the average award). Female-domi
nated juries favored female plaintiffs, but to a lesser extent (3 per
cent above the average award) than male-dominated juries favored
male plaintiffs. Thus, they found some support for the hypothesis
that jurors favor plaintiffs of their own gender. However, one limi
tation of this archival study the researchers acknowledged was the
absence of any controls for case type or injury severity. Moreover,
a serious confounding appeared to exist: Injuries to male plaintiffs
were more serious than those to female plaintiffs. This alone could
account in part for a greater award to male plaintiffs.

Recent research on sex roles and gender stereotypes has
shown that differences in male and female behavior are no longer
quite so large or prevalent as they were in studies conducted in the
1960s and 1970s, possibly due to cultural and social changes leading
to increased gender equality. For example, a comprehensive meta
analytic review of ninety-nine studies of sex roles and helping be
havior revealed larger differences in the helping behaviors of
males and females in earlier versus more current research (Eagly
and Crowley 1986). Included in this analysis were several studies
in which males and females awarded or donated money to a vic
tim. Findings of this sort raise the question whether the "double
standard" in American justice that Nagel and Weitzman identified
in civil cases filed in the 1960s still exists. Causes of the gender dis
parities they identified included the subordination of women in the
family, employment and educational discrimination, the rationing
of scarce monetary resources, and sexual anxieties. The present re
search examines the viability of their hypotheses today and as
sesses the extent to which litigant gender and juror gender ac
count for gender disparities in recent experimental and archival
studies of jury damage awards in wrongful death cases in the state
of Washington.

ECONOMIC CONSEQUENCES OF GENDER IN WRONGFUL
DEATH CASES

In 1987, following the lead in several other states, the Wash
ington State Supreme Court announced that the state legislature
was appointing a task force to study gender and justice in the
courts (Washington State Task Force on Gender and Justice in the
State Courts 1989). One of the mandates of the task force with re
spect to aspects of distributive justice was to examine the status of
women as litigants in order to assess the suspected impact of gen-
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der bias toward women and men in the interpretation and enforce
ment of the law. To accomplish this goal, three task force subcom
mittees were formed. The first studied the economic consequences
of divorce and the second examined women and violence. The
third subcommittee, whose investigations were most pertinent to
this article, reviewed the economic consequences of gender in civil
litigation that did not involve issues related to divorce or violence
against women.

Because of numerous confounding influences in many areas of
civil litigation, the Washington Task Force on Economic Conse
quences of Gender in Civil Litigation limited its review to three
topics: wrongful death cases, loss of consortium, and awards of at
torneys' fees in employment discrimination cases (ibid.). The sub
committee hypothesized that plaintiffs seeking monetary awards
for the wrongful death of women received lower sums than plain
tiffs seeking awards for the wrongful death of males. Three ques
tions were paramount. First, were there more cases brought on
behalf of male than female decedents? Second, were there propor
tionally more verdicts favoring male decedents than female dece
dents? Third, did the amounts awarded in damages to male versus
female decedents vary significantly? To answer these questions,
the committee analyzed archival data in the form of jury awards in
ninety-eight wrongful death cases tried in twenty (from a total of
thirty-nine) counties in the State of Washington over a five-year
period between 1984 and 1988.

Data were gathered from two sources: the Superior Court
Management System (SCOMIS) and Jury Verdicts Research, Inc.
(JVR). Neither source had a complete record of all wrongful death
cases tried in the target five-year period, but both were used to
cross-check entries and maximize coverage.3

The data revealed that more than twice as many cases in
volved deceased males as females (68 vs. 30). However, of the cases
brought on behalf of male decedents, the plaintiff prevailed only
47 percent of the time, whereas of those brought on behalf of fe
male decedents, the plaintiff prevailed in 63 percent. In the 51
cases in which the plaintiff prevailed, damage awards were ana
lyzed by gender of decedent and relationship of plaintiff to dece
dent. Overall, in the 32 cases in which the decedent was male, the
------ -------_._----_. -- ----_.--_._-

3 JVR collects and analyzes jury verdicts on a national basis, using infor
mation provided by a network of clerks of courts, attorneys, legal reporters,
and newspaper .reporters. JVR indicated it reports between 65 and 80 percent
of the jury verdicts in the state.

The Washington State Gender Task Force final report does not describe
how the data from .JVR versus SCOMIS were combined. Gloria Honimen,
Staff Liaison for the Office of the Court Administrator (personal communica
tion, 19 June 1991), explained that she started by selecting cases from SCOMIS
coded as "WD" for wrongful death. Then she went to JVR and discovered that
they had more cases because some wrongful death cases were coded on
SCOMIS as other types of cases. Her conclusion was that JVR included all the
cases on SCOMIS, but these were not always coded as WD.
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Table 1. Mean Awards, Decedent Gender, and Relationship to Plaintiff in
Wrongful Death Cases, Washington State, 1989

Gender of Decedent

Plaintiff-Decedent Male Decedent Female Decedent

Relationship Mean Award n % Mean Award n %

Spouse-spouse $436,980 14 44 $276,415 4 21
Parent-minor child 152,303 6 19 130,142 7 37
Parent-adult child 500,000 1 3 466,000 2 11
Adult child-parent 154,312 2 6 54,405 2 11
Minor child-parent 1,248 1 3 239,000 2 11
Female other-NA 388,489 6 19 477,000 1 5
Male Other-NA 379,028 2 6 80,000 1 5

All awards (N = 51) $332,166 32 100 $214,923 19 100

SOURCE: Washington State Task Force on Gender and Justice in the Courts, Fi-
nal Report (Olympia, WA: Office of the Administrator for the Courts, 1989). Repro-
duced with the permission of the Office of the Administrators for the Courts, 1206
South Quince, Olympia, WA 98504.

mean award was $332,166. In the 19 cases in which the decedent
was female, the mean award was $214,923. The maximum amount
awarded to a female decedent was $503,000; the maximum awarded
to a male decedent was $1,047,117. Analyses revealed that the me
dian and mean awards to male decedents and the range of money
awarded were all greater in the case of males than females (see
Table 1).

Cases in the Washington Task Force Study on Gender in
which the plaintiff-decedent relationship was spouse-spouse ac
counted for 44 percent of the male wrongful death cases studied
and 21 percent of the female decedent cases. In these cases, the
same pattern of differences in mean awards emerged-a mean
award of $436,980 to spouses of male decedents and substantially
less, a mean award of $276,415, to spouses of female decedents.t
The Washington subcommittee concluded that while plaintiffs for
male decedents did win greater awards, there was "no evidence
that gender was the determining factor in the size of the verdict
award" (ibid., p. 111).

In summary, the Washington archival data suggest that jurors

4 To place the absolute value of these awards in national perspective, it is
useful to consider another study commissioned by the local Seattle press in
1989. From the records kept by JVR, jury verdicts were examined in 290
wrongful death cases tried in the State of Washington and King County in the
years 1985-88 (Lewis 1989). While that study did not examine the magnitude
of damage awards in light of the gender of the litigants, it provided a further
bench mark to evaluate the task force findings, since it involved a larger
number of cases. Washington median verdicts in wrongful death cases were
compared with median verdicts in wrongful death cases in metropolitan areas
in other states. The median award in Washington was $243,000; in King
County, $115,140. Washington verdicts were considerably lower than median
verdicts in comparable cases in California ($425,000), Florida ($600,000), Massa
chusetts ($1.06 million), Minnesota ($406,202), and Pennsylvania ($625,964).
Washington jurors are reputedly among the most conservative in the nation.
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respond differently to male and female decedents in wrongful
death cases, but they provide few insights on the exploration for
the difference. The jury simulation method of research is well
suited to explore the factors that may account for variability ob
served in jury damage awards. Results of some jury simulation
studies that bear on these issues are presented next.

EXPERIMENTAL DATA ON ECONOMIC CONSEQUENCES OF
GENDER IN WRONGFUL DEATH CASES

While the Washington task force on gender in civil litigation
was at work, an experimental research program to investigate civil
jury damage awards was under way in the King County Superior
Court in Seattle, Washington." The study used simulated wrongful
death cases presented to potential jurors on call at the King
County Superior Courthouse. To maximize the proportion of dam
age awards, the jurors were informed that liability was undisputed.
To simplify their task, the jurors were told that the decedent had
experienced no pain or suffering. Jurors reviewed one of three
written case summaries (product liability, automobile negligence,
and medical malpractice) describing the wrongful death of a male
(Kevin Klemmer) or female (Karen Klemmer), survived by his or
her spouse. In each case, the decedent was 30 and self-employed,
with an annual income of $25,000.

The damages awarded in these hypothetical cases were similar
to those awarded in the actual cases reported in the foregoing ar
chival studies. The overall median award was $410,000. Median
damage awards for male decedents were significantly higher than
those for similarly situated female decedents. The median award
for male decedents was $750,036, while the median award for fe
male decedents was $251,607. The observed difference in awards by
gender of the decedent was apparent across all three case types.

To assess whether juror gender influenced the pattern of dam
age awards obtained in this courthouse study, data were analyzed
by gender of the mock juror. Both male jurors and female jurors
awarded substantially less in damages to the female decedent. Re
sults of this analysis indicated that juror gender was not a deter
mining factor in producing the disparate awards to male and fe
male decedents. Thus, these data provided no support for three of
the principles proposed by Nagel and Weitzman (1972b), that
"likes attract," that "opposites attract," or that the principle of
equality determines damages. Why, then, did female decedents get
less? Are females perceived to be worth less than males? Or are
female surviving spouses perceived to need more money than their
male counterparts?

Some insights came from the mock jurors. In addition to de-

5 For a full description of the method, see Goodman, Greene, and Loftus
1989. That report focuses on strategies used in determining civil damages.
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termining damages, they provided written explanations describing
why they awarded the damages they determined to be appropriate.
Analysis of the written qualitative responses showed that some
subjects focused more on the decedent, while others focused more
on the surviving spouse. The following sample written explana
tions illustrate concerns expressed by jurors about the decedent in
determining damages:

Decedent Focus:

Twenty-five thousand a year for thirty years. Her earning
potential had she been able to continue working.

Took average life expectancy of 78 times yearly income.
Each person who dies in an accident has a different value.

Karen Klemmer made $25,000 in 1983. She was only 30
years old and had many productive years ahead of her.
Maybe $20,000 would be sufficient.

Kevin has probably another 30 years of earning potential
remaining. His survivor should be compensated for
that loss, even though she may be employable.

Knowing that no dollar amount could ever compensate for
the loss of life of a loved one, I would assume that
Karen might have ten "good" working years and that
they (the couple) somewhere in that ten-year span
might have or adopt a child. Based on her salary at the
time of death, I would award $250,000.

By comparison, the following responses show that the focus of con
cern is the surviving spouse:

Survivor Focus:

At the age of 30, Mrs. Klemmer the widow is still quite eli
gible for (1) marriage again; (2) able to enter the work
world. Two years of compensation would be adequate
for either course of action.

His wife will probably remarry or find suitable employ
ment, and this amount should carry her through her
adjustment period. If there were children my decision
would have been for more money.

I took into account that her husband was probably em
ployed and that there were no children who lost a
mother.

Two years' average wages-spouse not dependent on sup-
port and no children.

These responses reveal the variety of assumptions and inferences
that jurors make about male and female roles as participants in
marriage and in the workplace. From these data, however, we
could not determine which of the competing hypotheses about the
relative treatment of male and female litigants had more support.
As Nagel and Weitzman (1972a) pointed out when they observed
disparities in awards to male and female decedents in wrongful
death cases, "where a wife-plaintiff is seeking to collect for a killed
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husband rather than a husband-plaintiff seeking to collect for a
killed wife, one is mixing favoritism as to the victim's sex with dis
crimination as to the plaintiff's sex." In other words, whether
mock jurors awarded more because they perceived the financial
needs of a surviving female spouse to be greater than those of a
male spouse, justifying some special treatment of female spouses,
or seeing male decedents as worth more than female decedents,
leading to higher damage awards for males, remained an open
question.

From a legal standpoint, the financial status of the surviving
spouse should not influence the measure of damages. Nonetheless,
responses from about 11 percent of the mock jurors indicated that
concerns about the financial status of the survivor dominated their
determination of damages. When the surviving spouse was female,
juries expressed concerns about vocational rehabilitation, but these
same concerns did not arise when the decedent was male. The fol
lowing comments by mock jurors explaining how they determined
what damages to award illustrate the focus on the financial status
of the surviving spouse:

The person should be able to educate or train for some job
within six years to be self-supporting.

It didn't state if Karen Klemmer was employed or not, so I
based my amount of four years worth of wages so that
it would give Karen four years to go to college and get
a degree if needed.

She may work now and should work to support herself.
Even though defendant is at fault, she's an adult, and
responsible for herself.

A wealth of prior psychological research has shown how gen
der stereotypes can influence people's judgments (Bodenhausen
1988; Deaux 1984; Eagly 1983). Gender stereotypes define what be
haviors are "appropriate" for males and females (Deaux and Major
1987). Research on the content of gender stereotypes has con
firmed that such traits as independence, competence, and intelli
gence are significantly associated with male gender, while such
traits as dependence and emotionality are significantly associated
with female gender. These stereotypes are held by both male and
females (Ward and Balswick 1978). Thus, for example, if jurors
were influenced by stereotypes of independent males and depen
dent females in awarding damages, then damage awards to surviv
ing female spouses should exceed those to surviving male spouses.

However, other gender stereotypes would predict different re
sults. For example, since males are often regarded as more compe
tent and more intelligent than females, researchers have found
that skills and products associated with males are often valued
more highly than those associated with females. Goldberg (1968)
found that ratings of writing quality and professional skill were
lower when subjects were informed that the author was female
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than when they were informed that the author was male. Jurors
influenced by stereotypes of this nature should award more in
monetary damages for male decedents than for female decedents if
the jurors focus on the decedent rather than on the survivor.

A third set of predictions regarding jurors' damage awards in
civil cases comes from commonly held gender stereotypes with re
spect to helping behavior and reward allocation. Paradoxically,
while females are often regarded as helpless or dependent, requir
ing protection from males, a competing stereotype is that females
are more helpful and equitable than males (Piliavin and Unger
1985). If this behavior was demonstrated in the context of award
ing civil damages, then awards by female jurors might exceed
those of male jurors, and perhaps the gender differential in awards
might come primarily from male jurors.

A number of studies have examined helping behavior and re
ward allocation by males and females to assess the validity of these
stereotypes (Eagly and Crowley 1986). When the helping behavior
involves an award of money, and when reward allocation involves
money for work performed, the picture is more complex, and it is
not a straightforward matter to extend these findings to the con
duct of a civil jury in determining damages. A consistent finding in
studies of reward allocation behavior is that females pay them
selves less than males (Mikula 1974), perhaps because women's
self-concepts have long been tied to tasks that are not remuner
ated by money (Chesler and Goodman 1976). As a result, females
may perceive money as a less salient reward for the work they
perform while males may see money as a measure of their worth
because it is a symbol for them of how their work is evaluated
(Callahan-Levy and Messe 1979). On this basis one might predict
that female jurors will award less in damages to a female decedent
than they will to a similarly situated male decedent.

The hypothesis that women expect lower monetary rewards
for work than men do was examined in research by Callahan-Levy
and Messe (1979) on the allocation of pay to males and females for
performance of the same work. Male and female subjects paid
either themselves or another male or female for a given period of
work, and two payment scores were gathered. The first was a mea
sure of "fair" pay. The second was the amount paid to the target
(self or other). Women paid themselves less than males paid them
selves and also less than other women paid them in both catego
ries. These data appeared to support the hypothesis that females
expect less monetary reward for the work they do than do males.
From the standpoint of the civil jury, the second measure in their
study is more relevant, since jurors do not allocate pay to them
selves. Both women and men paid other women more than they
paid other men. On the basis of this finding, one might predict that
allocations of lost income for female decedents will exceed those of
similarly situated males.
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To explore how these issues affect the allocation of monetary
awards in the context of a civil lawsuit, we conducted a series of
experiments. This article reports the results of two juror simula
tion studies that bear on these questions.

STUDY 1

Information about the financial status of the surviving spouse
was ambiguous in the Goodman, Greene, and Loftus (1989) study.
While specific facts about the decedent were provided (age, occupa
tion, and annual income), no parallel information was supplied
about the surviving spouse. There was no mention of whether the
spouse was employed or any clues as to his or her occupation or
educational background. The materials did not specify whether the
couple had children. Given this uncertainty, mock jurors were free
to operate on the basis of wide-ranging and divergent assumptions
about the circumstances and needs of the surviving spouse. Unan
swered was the question whether jurors given specific information
about the financial status of the surviving spouse would still favor
male decedents in awarding damages, particularly if the spouse did
not appear so needy or dependent. If jurors knew that the surviv
ing spouse was college-educated, gainfully employed, and capable
of self-support, thus reducing likely perceptions of differential
need, the difference in awards to male versus female decedents
would disappear if the differences were attributable to differences
in perceived need.

Method

Subjects

Ninety-nine undergraduates, sixty-nine females and thirty
males, at the University of Washington participated on a voluntary
basis. They were randomly assigned to one of four conditions.

Procedure

A 2 X 2 between subjects design was used in which the first va
riable was decedent gender (male, female) and the second was in
formation about the surviving spouse (no information/ambiguous
need; spouse employed since leaving college/little need). Subjects
received experimental booklets containing instructions, one of four
case synopses, and a written questionnaire. The case synopses de
scribed a wrongful death case in which a fatal automobile accident
occurs when the accelerator pedal of the car malfunctions. In all
conditions, the decedent was described as married, self-employed,
and earning $25,000 at the time of the accident. See Appendix A.
The surviving spouse was the sole beneficiary of the decedent's es
tate. Subjects were informed that liability had been determined
and their task was to award an appropriate sum in damages.
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Table 2. Study 1: Awards to Male and Female Decedent by Survivor Employment
Status

Gender of Decedent

Survivor Employment Status Male Female Overall

No information:
Mean $839,533 $668,851 $758,684
Median $753,000 $255,000
N 30 27 57

Employed:
Mean $720,952 $627,380 $674,166
Median $537,000 $449,000
N 21 21 42

All cases:
Mean $790,707 $650,707 $722,800
N 51 48 99

Results and Discussion

When the financial status of the surviving spouse was ambigu
ous, mean awards for male decedents were significantly higher
than those for female decedents: $839,533 versus $668,851 (see Ta
ble 2). When jurors learned that the spouse had been employed
since college, the overall magnitude of the awards was less and dif
ferences between the mean awards to male versus female dece
dents were less, although still in the same direction. Mean awards
to the male decedent were $720,952; mean awards to the female de
cedent were $627,380. A 2X2X2 analysis of variance of damages
(gender of decedent by financial status of surviving spouse by gen
der of mock juror) yielded an overall main effect of gender of
decedent (F (1,98) =4.29, p <.05). The main effect of the financial
status of the surviving spouse and the interactions were not signifi
cant. While awards by male mock jurors were higher on the aver
age than those by female mock jurors, the difference was not sig
nificant (F (1,98)=2.87, p<.10».

Thus, these data indicated that the gender of the decedent ef
fect was quite robust, but there is some indication that subjects
were also sensitive to the financial need of the surviving spouse."
Once again we examined verbal reports from subjects. These indi
cated that even when the female survivor was employed, mock ju
rors assumed that a female earned little or was more likely to re
main unemployed than a male surviving spouse.

In spite of the fact that she works, she is used to living on
a higher salary (his and hers) and now it is cut in half.
Maybe her job doesn't pay well.

It doesn't say how much Karen Klemmer earns, so I don't
know how much money she makes. But if she doesn't

6 We have found, as have others, that the variability in damage awards
makes comparisons insensitive to all but the most dramatic differences.
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make that much, an equivalent of $25,000 a year for 10
years until she can earn as much.

By comparison, when a male surviving spouse was reported to be
employed, these responses were received:

Enough money to cover funeral expenses, replace a car
that was wrecked, with enough money for a mental
health vacation. Money will not bring her back to life
and her husband needs no extra money to survive
without her income.

The amount stated should be enough to cover the funeral
costs and any outstanding bills she may have had. Her
husband is employed and could support himself with
her now gone.

No conclusions as to whether the financial status of the surviving
spouse made a difference were possible. The manipulation about
the status of the survivor was probably too weak to adequately test
this issue, given the variability of damage awards.

STUDY 2

Study 2 sharpened the comparisons between conditions in
which the surviving spouse was perceived as more or less finan
cially secure by providing more specific information about the em
ployment status of the surviving male or female spouse. Once
again, a 2 X 2 between-subjects design was used in which the first
variable was decedent gender (male, female) and the second was
financial need of the surviving spouse (spouse employed as a clerk
(high need); spouse employed as a judge (low need)).

Method

Subjects

One hundred sixty-seven commuters on the Washington State
ferry participated on a voluntary basis. Of this group, 80 percent
were registered voters, making them eligible for jury service,"
There were more male respondents (64 percent) than female re
spondents (31 percent). Subjects were randomly assigned to one of
four experimental conditions.

Procedure

Subjects received experimental booklets containing instruc
tions, one of four case synopses, and a written questionnaire. The
case synopses described a wrongful death case in which a fatal ac
cident between a transport truck and a car occurs caused by negli
gent loading and substandard safety procedures on the part of the
defendant truck company. See Appendix B. In all conditions, the
decedent was described as age 41, married, self-employed, earning

7 While only the responses of the jury-eligible subjects are analyzed here,
the full data set is available on request.
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$30,000 at the time of the accident. The surviving spouse, employed
either as an accounting clerk or a judge, was the sole beneficiary of
the decedent's estate. Subjects were informed that liability had
been determined and their task was to award an appropriate sum
in damages.

In conformity with the State of Washington law that requires
subjects to designate awards for economic losses separately from
other pecuniary damages, we asked subjects to provide a total
damage award and then to designate what portion of that sum was
allocated for lost wages of the decedent. Finally, we asked them
what factors they considered in determining an appropriate dam
age award.

Results and Discussion

The damages awarded in total are presented along with the
sums awarded strictly for the lost wages of the decedent in Table
3.8 The grand mean for total damages awarded in all four condi
tions was $1,107,909; the median total damages award was
$1,000,000. Total damages awarded when the decedent was male
exceeded those to female decedents irrespective of the socioeco
nomic status of the surviving spouse-whether the female surviv
ing spouse was a clerk or a judge ($1,191,514 vs. $1,020,053), but the
difference was not significant. A 2 X 2 X 2 analysis of variance of
damage (gender of decedent by status of surviving spouse by gen
der of subject) revealed no significant main effects or interaction
on total damages awarded.

The picture with respect to lost wages of the decedent was
quite different. When the decedent was male, most lost income
awards exceeded the median of all income awards. Conversely,
when the decedent was female, most lost income awards were less
than the median. The difference in mean wages awarded for male
and female decedents was significant (F (1,119) =4.2, p <.05).9
There were no other significant main effects or interactions.

Thus, this study further substantiated the gender of the dece
dent effect. These data were also helpful in resolving the question
whether differences in awards for male and female decedents were
based on the estimated future earnings of female decedents. Exam
ination of the total damages awarded did not reveal this difference.
Only when we asked a specific question about lost future income
did the disparity in projected income for similarly situated male

8 The 16 "outliers" who awarded total damages exceeding $4 million and
lost wages exceeding $2 million were excluded from this analysis, and analyses
were performed on the data from the remaining 121 registered voters eligible
for jury duty. In an actual jury trial, it is likely that through the deliberation
process extreme awards by individual jurors will be moderated by the influ
ence of more conservative jurors.

9 Two subjects who failed to disclose their gender were excluded from
this analysis.
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Table 3. Study 2: Awards to Male and Female Decedent by Financial Need of
Surviving Spouse

Total Damages Lost Income

Financial Need of Male Female Male Female
Surviving Spouse Decedent Decedent Overall Decedent Decedent Overall

Low need (judge):
Mean $1,155,793 $1,074,369 $1,115,081 $716,687 $591,270 $653,979
Median $1,000,000 $ 938,500 $ 994,000 $771,000 $612,500 $643,500
N 32 32 64 32 32 64

High need (clerk):
Mean $1,229,617 $ 955,679 $1,099,857 $737,467 $559,333 $653,088
Median $1,000,000 $ 924,000 $1,000,000 $792,000 $6()(),OOO $682,000
N 30 27 57 30 27 57

All cases:
Mean $1,191,514 $1,020,052 $1,107,909 $726,742 $576,655 $653,559
Median $1,000,000 $ 924,000 $1,000,000 $792,000 $600,000 $660,000
N 62 59 121 62 59 121

and female decedents emerge. The fact that the gender differential
did not appear in the total damage awards but it did appear in the
estimated lost future income suggests that jurors compensate for
the lower projected lost wages for females by increasing damages
awarded to a female plaintiff in some other category.

Once again, subjects' written explanations of how they deter
mined an appropriate sum in damages were revealing. Some sub
jects focused on the surviving spouse, while others focused on the
decedent. Some examples of responses in each condition are given
below. Note that focusing on the female surviving spouse did not
necessarily mean that damages were higher or that some special
treatment was accorded. For example, respondents mentioned the
wife's employment and the absence of children as reasons both to
decrease and to increase the damages.

Survivor Focus, Spouse Employed as a Judge:

[Male decedent]: Mrs. Morley is employed in a good paying
position. They have no children to support. Mrs. Mor
ley can take care of herself, although some damages
are due.

[Male decedent]: Mrs. Morley's position in job was signifi
cant. No children was also a significant point.

[Male decedent]: The most important thing in my decision
was the amount of money used by the couple to live
their lifestyle, house, cars, vacations, etc. Since they
haven't any children yet at that age, I only assume
that it was not a factor in their marriage.

[Male decedent]: Inability of wife to meet current bills as
set by double income which was lost.

[Male decedent]: To be sure his widow has enough money
in case she was unable to work later on in life.

[Female decedent]: Enough money for surviving spouse to
continue same life style. Compensation for emotional
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trauma. Expenses as a result of accident. Surviving
spouse's liabilities (no children).

[Female decedent]: It is hard to put a value on a life, so I
just took her income. If her husband is a federal judge
he doesn't need the money anyway.

[Female decedent]: The husband is able to survive without
Sue Morley-he earns an adequate income to support
himself-as there are no children he does not need ex
tra income for child care. I assume the husband is
young enough to remarry, and as a judge, has enough
money for any housekeeping chores the wife may have
performed.

Survivor Focus, Spouse Is Accounting Clerk:

[Male decedent]: No children to put through college.
[Male decedent]: Mrs. Morley could get by on a lot less. If

the Morleys had kids the amount would have been
greater.

[Male decedent]: She could support herself, but no amount
of money can replace a part of your life.

[Male decedent]: The wife had to be able to live in the style
she had become accustomed.

[Female decedent]: Loss of a spouse cannot be replaced by
money, but the survivor should be compensated to
avoid financial hardship that may result from loss of
income to the family. Mr. Morley with $100,000 would
have three years to adjust his lifestyle and make
changes without the additional worry of financial
problems, but he shouldn't be rewarded by receiving
millions of dollars because his wife was killed.

[Female decedent]: The fact that she had no children. Axel
was guilty and should pay more damages put not to a
childless estate-perhaps some community project or
charity.

Decedent Focus, Spouse Is a Judge:

[Male decedent]: The fact that he was in his prime years, in
good health and had a potential for earning an increas
ing income of $33,000 upwards to retirement.

[Male decedent]: His age and potential for earnings.
[Female decedent]: The most irnportant thing I considere-i

was she was 41 and in good health and she had a lot of
time left.

[Female decedent]: Current age, projected life expectancy,
salary from job, no children, husband has a well-pay
ing job.

[Female decedent]: Victim's earning power-without chil
dren, her homemaking skills were not paramount.
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Decedent Focus, Spouse Is an Accounting Clerk:

[Male decedent]: Because he was self-employed and was
earning $33,000 a year, he could have made over one
million had he lived to be 61 years old.

[Female decedent]: Age at the time of death; work life re
maining.

[Female decedent]: Although Morley might have worked at
her present income (or more) for 20 years, it is also
possible that illness or change in lifestyle would have
intervened. Therefore, I halved the amount of $30,000
per year times 20 to get the award. Huge money
awards do not benefit society.

[Female decedent]: That is the total amount of money Sue
Morley would have earned till retirement, plus a mil
lion dollars in punitive damages.

As some of these explanations indicate, a number of jurors
awarded damages for reasons other than to replace the lost wages
of the decedent, such as punitive damages and compensation for
the emotional distress of the surviving spouse. In addition to
designating a specific sum for the lost income of the decedent, we
asked mock jurors how they allocated the balance of the damages
awarded to comprise the total damages. In other words, were those
sums allocated as punitive damages, pain and suffering damages,
sums to cover funeral expenses, attorney fees, and the like? Not
all the mock jurors awarded sums in categories other than lost
wages of the decedent, but a sufficiently large number of awards
were designated as either punitive damages or pain and suffering
damages to permit further analysis. These analyses confirmed that
one way in which jurors compensate for the wage differential that
disadvantages a female decedent is to award larger sums in other
damage categories.

For example, although jurors received no instructions inform
ing them that punitive damages were permitted by law, 38 percent
of the jurors spontaneously made awards designated as punitive
damages. A higher proportion of those awards came from jurors
who learned about a female rather than a male decedent (44 per
cent vs. 32 percent). Both mean and median damages awarded to
punish the defendant when the female was the decedent exceeded
those awards when the decedent was male. Evidently, the death of
a female evoked both more, and more intense, punitive responses
than did the death of a male.

Similarly, 57 percent of the mock jurors awarded damages for
pain and suffering, and more jurors were inclined to make awards
in this category when the decedent was female (64 percent vs. 50
percent). Since the case materials specified that the decedent was
killed instantly, it is more reasonable to assume that the pain and
suffering awards are intended to compensate the surviving spouse
than the decedent. In other words, when the surviving spouse was
male, more jurors allocated money on grounds of compassion for
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his plight. A comparison of median pain and suffering awards re
vealed somewhat higher awards to male surviving spouses than to
female surviving spouses employed as judges ($200,000, n = 11, vs.
$100,000, n=9). This pattern was reversed for surviving spouses
employed as clerks; median awards were higher when the surviv
ing spouse was female ($200,000, n=7, vs. $300,000, n=11). Overall,
median pain and suffering awards to clerks (both male and fe
male) exceeded those to judges (male and female) ($210,500 vs.
$130,000).10 These data implied that at least some jurors used the
pain and suffering category to increase the overall compensation to
plaintiffs with lower incomes and more presumed financial need.

DISCUSSION

Rules of law in civil cases involving wrongful death and other
personal injuries require jurors to focus on the wage-earning ca
pacity of the plaintiff. In Washington, juries inevitably focus on
economic losses because under the 1986 Tort Reform Act, jurors
are instructed that they must report any damages awarded for eco
nomic losses, primarily lost wages, separately from any damages
for noneconomic losses. The studies reported here indicate that ju
rors have different expectations or standards for the incomes of
males versus females.

These results are consistent with our earlier analyses of the
strategies that jurors used in awarding damages (Goodman et a1.
1989). We found that different concerns were uppermost in the ju
rors' minds when the decedent was male versus female, notwith
standing the gender of the juror. For example, significantly fewer
jurors said they considered the financial loss to the surviving
spouse (57 percent vs. 75 percent) or the amount of money the
spouse would need to support himself when the surviving spouse
was male than when she was female (16 percent vs. 54 percent).
When the decedent was male, twice as many jurors reported that
they considered factors such as future salary increases and promo
tions the decedent might have received had he continued working
than when the decedent was female (40 percent vs. 20 percent).
Similarly, the impact of inflation on the decedent's salary was
more likely to factor into the decision for male decedents than for
female decedents (38 percent vs. 15 percent).

Nagel and Weitzman (1972a) predicted that contemporary
pressures for societal and legal change would steadily erode factors
causing the gender differential in damage awards and that victory
rates and damages awarded in civil cases would equalize. However,
the "double standard" in American justice persists, and it can be
traced most directly to stereotypes about employment remunera-

10 These awards came from only 57 percent of the subjects. Because cell
sizes were relatively small and the awards quite varied, mean awards are less
meaningful.
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tion, based on longstanding discrimination against women in the
workplace. Since jurors approach the task of awarding damages
with strong stereotypes about male and female roles in the home
and in the workplace, when lost wages are the focus of the dam
ages, female plaintiffs are most likely to be disadvantaged. Of
course, the established legal measure for damages in a personal in
jury or wrongful death case may also disadvantage either a male or
a female plaintiff who earns no wages.

The impact of a personal injury on a female homemaker who
earns no wages may be just as significant as the impact of a similar
injury on a male wage earner (Schafran 1987). However, fewattor
neys explore the value of unpaid work in the home to translate
this into monetary recovery for the plaintiff. Similarly, some
judges may restrict efforts by attorneys to present evidence at trial
of the economic value of unpaid work in the home. Efforts to mod
ify procedural biases against females have tended to focus on
women who bring charges of domestic violence, sexual crimes, or
violent crimes (Crites and Hepperle 1987; Berger, Searles, and
Neuman 1988). The present studies suggest that inequities also
arise from the gender differential in wrongful death and personal
injury cases in which a lost stream of income is one of the ele
ments of the damages claimed.

One potential way to reduce the gender bias favoring males
would be to present evidence in the course of the trial by an ex
pert, such as economist, concerning the reasonable value of house
hold services. In this way, jurors can be informed of the monetary
value of work performed by a homemaker. A second approach
would provide jurors with a jury instruction that explicitly informs
them that in determining the value of lost future income of the fe
male plaintiff, they may assign a reasonable value to the work per
formed by the homemaker, notwithstanding the fact that no regu
lar wages were paid for this work. The effects of these potential
changes in current practice remain to be tested by future research
ers.
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APPENDIX A
SUMMARY OF TRIAL TRANSCRIPT: KLEMMER Jl:

FORD MOTOR COMPANyJ.l

Karen Klemmer, a self-employed 30 year old, was driving her
newly purchased Ford Escort on a Los Angeles freeway at 4:00
A.M. on Monday, May 3, when she swerved into an embankment
and crashed into a fence about 65 feet from the roadway. Karen
suffered severe head injuries and died at the scene. A wrongful
death suit was brought by her husband, Kevin Klemmer, against
the Ford Motor Corporation.

The California Highway Patrol investigating the accident
reached the following conclusion about what must have happened.
Just prior to the accident, the car had been going slightly uphill,
requiring acceleration. At the crest of the hill, the accelerator
failed to return to the nondepressed position due to a broken
spring. Upon further investigation, Ford admitted that indeed
there had been a design flaw in the accelerator system. Therefore,
the defendant's liability was established. The issue before the jury
is to determine what dollar amount to award Karen Klemmer's es
tate to compensate for her death. Her annual income at the time of
the accident was $25,000. She is survived by her husband, Kevin
Klemmer, who is the sole beneficiary of her estate/who has been
employed since he left college and is her sole beneficiary. The
Klemmers were childless.

APPENDIX B
SUMMARY OF TRIAL TRANSCRIPT: MORLEY Jl:

AXEL TRANSPORT CO.12

On February 10, 1986 at approximately 5:30 P.M., Sue Morley
was driving home from her office in the city of Seattle. The traffic
was moving well as she took her usual route, south on Interstate 5.
Near Southcenter, she fell in behind a transport truck carrying
nine new automobiles stacked three deep. According to a witness,
both the transport truck and Sue Morley's car were traveling at
the speed limit. As Sue rounded a corner about 40 feet behind the
truck, a witness noticed that the top car at the rear of the truck
was not properly secured and was beginning to slip and bounce
loose from the stack. Before the witness had a chance to alert the
truck driver to the danger, the loose car suddenly tipped back
wards, smashing through Morley's windshield, crushing the front
of her car. Sue Morley was killed instantly.

11 No adverse inferences, real or imagined, concerning any parties named
in this research scenario are intended. The case of Klemmer v. Ford Motor
Corporation is entirely fictional.

12 No adverse inferences, real or imagined, concerning any parties named
in this research scenario are intended. The case of Morley v. Axel Trans
portation Co. is entirely fictional.
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As a result of this accident, Axel Transport Company was
sued for causing the wrongful death of Sue Morley. Sue Morley's
estate filed a lawsuit against Axel Transport Company, claiming
that the accident was caused by negligent loading and substandard
safety procedures leading to the untimely death of Sue Morley
through no fault of her own. Part I of the civil trial took place in
early October in the King County Courthouse to determine
whether Axel Transport Company, the defendant, was liable. The
Washington State patrol officer who investigated the accident tes
tified that Axel Transport Company had failed to observe safety
regulations for transportation of heavy freight on public roadways.
A key witness at the trial against Axel Transport Company was a
bystander who witnessed the accident and testified that Sue Mor
ley was driving in a safe and cautious manner at the time of the
accident. The jury found Axel Transport Company was liable for
Morley's death.

A separate trial, Part II of Morley v. Axel Transport Co., is be
ing conducted to determine an appropriate sum of money to com
pensate the estate of Sue Morley for her untimely and wrongful
death. At the time of the accident, Sue Morley was 41 years old
and in good health. She was self-employed, earning a yearly in
come of $33,000. She is survived by her husband of ten years, Tom
Morley, who is employed as a judge/accounting clerk. They had no
children.
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