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Abstract
The obligation of stability generally requires host States to maintain a relatively stable regulatory frame-
work to mitigate political risks facing foreign investments. It has played a significant role in international
investment tribunals’ review of host States’ renewable energy transition policies. This paper critically
reviews tribunals’ interpretation of the obligation with a particular focus on the Spanish cases involving
renewable energy incentive schemes. It canvasses the two ‘dimensions’ adopted by investment tribunals in
the interpretation of stability, namely the protection of legitimate expectations and States’ right to regulate
for public purposes. Examining the contents of the two dimensions separately, this paper argues that legal
stability should be disentangled from the notion of legitimate expectations and be assessed through the
reasonableness of regulatory changes per se. It further argues that an intrusive interpretation of legal
stability lacks legal and institutional bases; instead, more deferential standards should be adopted in
the review of renewable energy transition policies.
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1. Introduction
It has long been controversial to what extent regulatory stability should be guaranteed for the pur-
pose of foreign investment protection. The obligation of stability generally requires host states to
maintain a relatively stable legislative and regulatory framework and refrain from making drastic
changes that adversely affect investors’ interests.1 In Investor–State dispute settlement (ISDS)
practice, claims relating to stability may arise from two circumstances, namely breach of contract
and general regulatory changes.2 In the former circumstance, a host State explicitly undertakes in
its contract with investors that the governing laws and regulations will remain unchanged for a
period of time (which is known as ‘stabilization clauses’); consequently, if the host State breaches
the undertaking, the investor may claim treaty violation through umbrella clauses or the notion of

© The Author(s), 2024. Published by Cambridge University Press on behalf of The Secretariat of the World Trade Organization. This is an
Open Access article, distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0/),
which permits unrestricted re-use, distribution and reproduction, provided the original article is properly cited.

1While some tribunals seem to refer to ‘stability’ ‘predictability’, and ‘consistency’ interchangeably (see e.g. Total v
Argentina, ICSID Case No. ARB/04/01, Decision on Liability (27 December 2010), para. 309), there are subtle differences
between the terms. Stability refers to the overall quality of the legal framework, while consistency refers to the application
of rules by administrative and judicial bodies (R. Dolzer, U. Kriebaum, and C. Schreuer (2022) Principles of International
Investment Law. Oxford University Press, 205). Predictability, however, is more associated with investors’ expectations.

2F. Ortino (2019) The Origin and Evolution of Investment Treaty Standards: Stability, Value, and Reasonableness. Oxford
University Press, 6.
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legitimate expectations.3 Stabilization clauses are widely used in international energy investments
and have played a critical role in mitigating political risks of investments in energy sectors such as
oil and gas.4

This article focuses on the second circumstance, that is, the general treaty-based obligation of
legal stability, under which regulatory changes by a host State may still be found to violate treaty
obligations even without the existence of stabilization clauses. Investment tribunals generally con-
sider the treaty-based obligation of stability to be subsumed in the fair and equitable treatment
(FET) standard, despite the fact that investment treaties typically do not refer to the term ‘stability’
in FET clauses. One notable exception is the Energy Charter Treaty (ECT), which mentions the
terms ‘stable’ and ‘fair and equitable treatment’ hand-in-hand. Consequently, it is generally less
contested that the obligation of stability exists in ECT. The disputes concerning renewable energy
policies examined in this article are raised under the ECT; therefore, this article will not engage in
the debate over whether the FET inherently includes the requirement of legal stability.

There is an emerging understanding among commentators and tribunals that stability is not
an absolute obligation – it does not mean freezing of laws. Rather, it must accommodate reason-
able regulatory changes by host States.5 Nevertheless, investment tribunals’ decisions regarding
how to delineate the acceptable margin of changes are far from consistent.6 The uncertainties
brought by the obligation present a significant challenge to states’ implementation of domestic
policies. Renewable energy transition (RET) policies, that is, policies that aim to facilitate the
gradual transition from traditional fossil fuel to renewable energy-based production and
consumption modes, are particularly prone to arbitration claims on the basis of legal stability.
In the power sector, RET policies typically involve the employment of policy tools such as feed-in
tariffs and premium payments that provide financial incentives to electricity producers.7

The determination of the degree and form of incentives is highly complex, involving consider-
ation of a broad range of stakeholders and collaboration with different governmental depart-
ments. It also needs to consider the development of technology and market conditions that
are constantly changing. In a word, RET policies inherently display volatility and require periodic
adjustments throughout their implementation phase.

The unstable nature of RET policies has exposed states to significant litigation risks: in the past
decade, several countries were sued by foreign investors in front of ISDS tribunals for violation of
treaty obligations,8 leading to more than 80 ISDS cases in total.9 A typical example is Spain,
which acted as the respondent state in more than 50 cases and in the vast majority of these
cases, investment tribunals found the country’s modification to the renewable energy

3Ibid., at 12; K. Gehne and R. Brillo (2017) ‘Stabilization Clauses in International Investment Law: Beyond Balancing and
Fair and Equitable Treatment’, Institute of Economic Law, Transnational Economic Law Research Center (TELC), School of
Law, Martin Luther University Halle-Wittenberg.

4For detailed review of relevant practice and ISDS cases, see P. Cameron (2021) International Energy Investment Law: The
Pursuit of Stability, 2nd edn. Oxford University Press.

5E.g. Ortino, supra note 2; F. Ortino (2018) ‘The Obligation of Regulatory Stability in the Fair and Equitable Treatment
Standard: How Far Have We Come? Section 3: Investment’, Journal of International Economic Law 21, 845; D. Zannoni
(2020) ‘The Legitimate Expectation of Regulatory Stability under the Energy Charter Treaty’, Leiden Journal of
International Law 33, 451.

6Sections below will review this issue in detail.
7For more explanation of these policy tools, see IRENA, IEA, and REN21, ‘Renewable Energy Policies in a Time of

Transition’ (IRENA, IEA and REN21 2018) ISBN 978-92-9260-061-7, www.irena.org/-/media/Files/IRENA/Agency/
Publication/2018/Apr/IRENA_IEA_REN21_Policies_2018.pdf?rev=72587b606dc442bd8c8b4f74e0f4a574.

8For example, Spain, Italy, Czech Republic, Japan, and Romania. For a list of relevant cases, see S. Schacherer (2018)
‘International Investment Law and Sustainable Development: Key Cases from the 2010s’, International Institute for
Sustainable Development, 15–17, www.iisd.org/system/files/publications/investment-law-sustainable-development-ten-
cases-2010s.pdf (accessed 11 May 2023).

9For more details of the cases, see International Energy Charter, list of cases, www.energychartertreaty.org/cases/list-of-
cases/.

2 Chen Yu

https://doi.org/10.1017/S1474745624000442 Published online by Cambridge University Press

https://www.irena.org/-/media/Files/IRENA/Agency/Publication/2018/Apr/IRENA_IEA_REN21_Policies_2018.pdf?rev=72587b606dc442bd8c8b4f74e0f4a574
https://www.irena.org/-/media/Files/IRENA/Agency/Publication/2018/Apr/IRENA_IEA_REN21_Policies_2018.pdf?rev=72587b606dc442bd8c8b4f74e0f4a574
https://www.iisd.org/system/files/publications/investment-law-sustainable-development-ten-cases-2010s.pdf
https://www.iisd.org/system/files/publications/investment-law-sustainable-development-ten-cases-2010s.pdf
https://www.energychartertreaty.org/cases/list-of-cases/
https://www.energychartertreaty.org/cases/list-of-cases/
https://doi.org/10.1017/S1474745624000442


remuneration regimes to have violated the obligation of stability and FET in the Energy Charter
Treaty. There are also disputes arising under bilateral investment treaties, for example, the Hong
Kong – Japan Bilateral Investment Treaty (BIT) and the Argentina–Spain BIT.10 The massive
number of ISDS cases spurred states’ dissatisfaction with the legal regime protecting foreign
investments in the energy sector and as Section 4 below will discuss, the European
Commission has initiated a coordinated withdrawal from the ECT. It is therefore important at
this time point to systematically and critically review the notion of the obligation of ‘stability’
in the context of RET and discuss the avenues of treaty reform.

This paper critically analyzes investment tribunals’ interpretation of the obligation of stability
in ISDS disputes. It begins with the Spanish cases as they offer a straightforward example of how
investment tribunals interpret the same obligation inconsistently regardless of mostly identical
facts. A close examination of awards shows that investment tribunals’ interpretations of stability
mainly revolves around two dimensions, namely the protection of legitimate expectations and
States’ right to regulate for public purposes. The term ‘dimension’ here thus refers to the analyt-
ical framework, or perspective, adopted by tribunals to unfold the notion of stability. Particularly,
investment tribunals employed various techniques to ‘balance’ the protection of legitimate expec-
tations against regulatory rights, leading to inconsistent interpretations of the obligation. Against
this backdrop, this paper probes into the legal bases and contents of the two dimensions. It shows
that they have different sources and represent heterogeneous approaches to the obligation of sta-
bility: the dimension of legitimate expectations gauges the degree of regulatory changes by their
deviation from investors’ expectations; and the dimension of regulatory rights presupposes states’
inherent right to regulate and examines – against standards of substantive review – whether the
regulatory changes are reasonable and proportionate.

Examining the two dimensions separately – rather than treating them as ‘factors’ to be
balanced against each other in one single analytical framework – not only elucidates the notion
of stability but also reveals the problems of some tribunals’ interpretive approaches. Particularly,
regarding the dimension of legitimate expectations, this paper argues that the linkage between
legitimate expectations and legal stability originates from the earlier ISDS jurisprudence that
was underdeveloped and overreaching; thus, the interpretation of stability should be detached
from the notion of legitimate expectations. As to the dimension of regulation for public purposes,
tribunals are ill-equipped to employ fully fledged proportionality analysis and ‘second guess’
states’ policy choices, especially given the polycentricity of energy policies. These all lead to
the same conclusion: an intrusive interpretation of stability lacks legal and/or institutional
bases in the context of investment arbitration, and greater deference should be granted to host
states regarding renewable energy policies. These arguments also have important implications
for delineating the notion of stability: it should be understood as a requirement for host states
to maintain a relatively stable regulatory environment, primarily assessed – with high degrees
of deference – through the reasonableness and proportionality of regulatory changes per se, rather
than being tied to investors’ legitimate expectations.

The remaining Sections unfold as follows: Section 1 briefly introduces the features of RET pol-
icies and the background of related ISDS disputes; Section 2 reviews how tribunals’ interpretation
of stability has evolved in the ISDS jurisprudence; Section 3 zooms in on the cases against Spain,
and critically canvasses the two dimensions through which investment tribunals interpret the
obligation of stability; finally, Section 4 discusses possible avenues for States to reinforce their
regulatory autonomy regarding RET policies in future international law-making.

10The cases are Shift Energy and others v. Government of Japan (decided in favor of the respondent state) and Orazul
International España Holdings S.L. v. Argentine Republic, ICSID Case No. ARB/19/25 (ongoing), respectively. For more
details of the disputes, see J, Mundi, https://jusmundi.com/en/document/opinion/en-shift-energy-and-others-v-
government-of-japan-dissenting-opinion-of-stanimir-a-alexandrov-wednesday-1st-february-2023#opinion_3053; ita, www.
italaw.com/cases/8790.
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2. Background
Renewable energy transition, or clean energy transition, refers to the global trend to replace fossil
fuel-based energy sources in power generation and consumption with zero-carbon energy sources
such as solar, wind, hydropower, biomass, and geothermal.11 It has played an important role in
the global efforts to combat climate change since the conclusion of the 1997 Kyoto Protocol.12 It
also contributes to mitigating domestic energy security risks by reducing a State’s reliance on the
import of coal, oil, and gas.13 To boost RET, governments have implemented various financial
and tax incentive schemes for electricity producers using renewable energy sources. A prominent
one is Feed-in-Tariff (FiT), which has been implemented in over 75 countries14 and typically
offers ‘long-term contracts that guarantee a price to be paid to a producer of a pre-determined
source of electricity per kWh fed into the electricity grid’.15 FiT aims to ensure the profitability
of eligible power plants given the capital-intensive nature of the sector (especially the massive
amount of initial investment).

The incentive schemes prove effective in attracting investments in renewables.16 However, after
years of implementation, some States found it necessary to water down or even repeal the remu-
neration schemes. The reasons are manifold. To start with, the global levelized cost of electricity,
especially that generated through solar and wind, has dropped dramatically in the last decade.17

This gives rise to the question of whether it is still necessary to provide excessive subsidies to rele-
vant investors. In addition, the rapid increase of investments in renewable energy plants imposes
significant financial burdens on some governments, and in some countries causes an increase in
electricity prices for consumers. Some countries, for example China, also encountered technical
issues: due to insufficient power grid transmission capacity, some of the electricity generated from
renewable energy sources cannot be delivered, which causes a waste of power as well as the cor-
responding financial input.18

The changes in the remuneration schemes led to a decrease in investors’ revenues and conse-
quently gave rise to a large number of ISDS claims. Up to now, as mentioned above, Spain alone
is facing around 50 ISDS cases as a result of its modification to the incentive schemes for elec-
tricity producers using renewable energy sources. In addition, the Czech Republic, Romania, Italy,
Germany, Ukraine, Bulgaria, Japan, and Argentina also face ISDS cases for similar reasons.19 The
disputes concern a variety of measures, including, for example, the implementation of a tax or

11E.g. U. Bhattarai, T. Maraseni, and A. Apan (2022) ‘Assay of Renewable Energy Transition: A Systematic Literature
Review’, Science of the Total Environment 833, 155159.

121997 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 2303 UNTS 148, 37 ILM 22
(1998).

13S. Ölz, R. Sims, and N, (2007) Kirchner, ‘Contribution of Renewables to Energy Security’, IEA Information Paper.
14H.X. Li, D.J. Edwards, M. Reza Hosseini, and G.P. Costin (2020) ‘A Review on Renewable Energy Transition in Australia:

An Updated Depiction’, Journal of Cleaner Production 242, 118475, 27.
15OECD.stats, ‘Renewable Energy Feed-in Tariffs’, https://stats.oecd.org/Index.aspx?DataSetCode=RE_FIT (accessed 21

August 2022).
16For more statistics on global investment in renewable energy, see Frankfurt School-UNEP Centre/BNEF (2020) ‘Global

Trends in Renewable Energy Investment 2020’, www.fs-unep-centre.org/wp-content/uploads/2020/06/GTR_2020.pdf
(accessed 23 August 2022).

17International Renewable Energy Agency (2021) ‘Renewable Power Generation Costs 2020’, www.irena.org/-/media/Files/
IRENA/Agency/Publication/2021/Jun/IRENA_Power_Generation_Costs_2020.pdf.

18H.-R. Zhao, S. Guo, and L.-W. Fu (2014) ‘Review on the Costs and Benefits of Renewable Energy Power Subsidy in
China’, Renewable and Sustainable Energy Reviews 37, 538, 548.

19Many of the respondents are EU member states as they implemented domestic incentive regimes under the EU’s legis-
lative frameworks, particularly the Directive 2001/77/EC which sets the indicative target of 12% of gross domestic energy
consumption from renewable sources by 2010, and the Directive 2009/28/EC which sets the binding target of 20% for the
overall share of energy from renewable sources by 2020. For more discussion of EU’s relevant legislative framework, see
M. Giacomarra and F. Bono (2015) ‘European Union Commitment towards RES Market Penetration: From the First
Legislative Acts to the Publication of the Recent Guidelines on State Aid 2014/2020’, Renewable and Sustainable Energy
Reviews 47, 218.
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solar levy that requires PV investors to pay a percentage of revenue from FiT, repeal of the income
tax exemption for renewable energy producers, adjustments to methods to calculate remunera-
tions, repeal of the FiT scheme, and reduction of ‘green certificates’ issued to renewable energy
electricity producers.20

The vast majority of the claims are brought under the Energy Charter Treaty, and a key ground
relied upon by the investors is Article 10(1), which requires host States to ‘encourage and create
stable, equitable, favourable and transparent conditions’ and ‘accord at all times to Investments of
Investors of other Contracting Parties fair and equitable treatment’.21 The investors allege that the
host State’s changes to the remuneration regimes violate the obligation of FET and stability. In
arbitral practice, investment tribunals have developed different approaches to parse the content
and sources of the obligations. Section 3 below will examine the evolution of relevant
jurisprudence.

3. The Evolution of the Stability Requirement in ISDS Jurisprudence
Overall, jurisprudence relating to the issue of legal stability is developing towards stricter and con-
textual interpretations of the term. Notably, except for the ECT, IIAs generally do not make expli-
cit commitments on stability in FET clauses. Nevertheless, as the subsections below will show,
tribunals repeatedly assert that the obligation of stability is subsumed in the FET standard.22

3.1 The Broad Interpretation

In some earlier cases, the requirement of regulatory stability was found by tribunals to be asso-
ciated with the protection of investors’ legitimate expectations. The Tribunal inMetalclad decided
that Mexico violated FET because it ‘failed to ensure a transparent and predictable framework for
Metalclad’s business planning and investment’.23 The Tribunal highlighted that, according to
NAFTA Article 102, transparency is a key objective of the agreement, and thus the host State
bears the obligation to avoid uncertainty in regulatory regimes. Moreover, the investor was
entitled to rely on the federal government’s representation that it could continue the construction
of the landfill. Therefore, the Municipality’s later refusal to issue the construction permit brea-
ched FET.

Similarly, in the later case Tecmed, the Tribunal held that FET under the Spain–Mexico BIT
protects the ‘basic expectation’ taken into account by the investor when making the investment,
and the investor expected the host State to act in a consistent manner with regards to policy goals
and regulatory practice.24 This interpretation of FET exerted a profound influence on the devel-
opment of jurisprudence relating to legitimate expectations. After Tecmed, it has been a common
practice for tribunals to presume that the notion of legal stability is closely related to investors’
legitimate expectations.25 There are also tribunals contending that stability is inherent in the

20See e.g. Antaris Solar GmbH and Dr. Michael Göde v. Czech Republic, PCA Case No. 2014-01, Award (2 May 2018); CEF
Energia BV v. Italian Republic, SCC Case No. 158/2015, Award (16 January 2019); SG Building Solutions GmbH and others
v. Romania, ICSID Case No. ARB/18/19. Many of these cases are still ongoing. The Energy Charter Organization website
provides information for relevant cases: www.energychartertreaty.org/cases/list-of-cases/.

21Energy Charter Treaty, 2080 UNTS 100 (16 April 1998), art. 10(1) [emphasis added].
22For a thorough discussion of the historical development of FET, see M. Paparinskis (2013) The International Minimum

Standard and Fair and Equitable Treatment. Oxford University Press.
23Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (English) (30 August 2000)

para. 99. See also Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/09/1, Award, 22 September
2014, para. 609 (citing and endorsing Metalclad’s interpretation).

24Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, Award (English)
(29 May 2003), para. 154.

25See e.g.MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, Award (25 May 2004), para. 115
[MTD v. Chile]; PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Üretim ve Ticaret
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notion of FET because the aims of BITs are to protect legal certainty and foster foreign
investment.26

The Tribunal in Occidental v. Ecuador referred to another ground that it believed to justify the
link between stability and FET, that is, the Preamble of the applicable treaty (i.e., the US–Ecuador
BIT), which states that FET ‘is desirable in order to maintain a stable framework for investment
and maximum effective utilization of economic resources’.27 This justification was adopted in a
number of later cases against Argentina, where the country made a series of radical changes to
regulatory frameworks in response to its economic crisis.28 A notable exception is the Tribunal
in Continental, which viewed stability as a ‘precondition’ of the object of promoting investment
flow, rather than the treaty’s object per se. In the view of the Tribunal, it would be ‘unconscion-
able’ for a State to promise not to change its laws; as such, treating stability as a treaty object
would be contrary to an effective interpretation of the term.29

The context of the ECT is notably different from the above-mentioned BITs in that it pre-
scribes the requirement to ‘encourage and create stable, equitable, favourable, and transparent
conditions’ and the FET obligation side by side.30 Although tribunals repeatedly emphasize
that this does not mean that stability is a stand-alone or absolute requirement in ECT, they con-
sider the juxtaposition an important textual basis for their interpretation that stability is sub-
sumed in FET.31 The Tribunal in Petrobart, for example, concluded that the paragraph ‘in its
entirety is intended to ensure a fair and equitable treatment of investments’.32

3.2 Balancing Stability against other Factors

Saluka is a landmark case that seeks to balance the protection of legitimate expectations against
the host State’s regulatory interests. It stresses that the content of legitimate expectations cannot
be solely determined by investors’ subjective motivations and considerations, and that investors
should expect the host State’s bona fide conduct that is ‘reasonably justifiable by public policies’
and that does not ‘manifestly violate the requirements of consistency, transparency, even-

Limited Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5, Award (19 January 2007), para. 240; Suez, Sociedad General
de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v. The Argentine Republic, ICSID Case No.
ARB/03/17, Decision on Liability (30 July 2010), para. 212; Frontier Petroleum Services Ltd. v. The Czech Republic,
UNCITRAL, Final Award (12 November 2010), para. 285; Mobil Exploration and Development Inc. Suc. Argentina and
Mobil Argentina S.A. v. Argentine Republic, ICSID Case No. ARB/04/16, Decision on Jurisdiction and Liability, para. 931
[Mobil v. Argentina]; Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack
S.R.L. v. Romania [I], ICSID Case No. ARB/05/20, Decision on Jurisdiction and Admissibility, 24 September 2008, para.
529; Renée Rose Levy de Levi v. Republic of Peru, ICSID Case No. ARB/10/17, Award (English) (26 February 2014), para. 319.

26See Rupert Joseph Binder v. Czech Republic, UNCITRAL, Final Award (redacted) (15 July 2011), para. 446. See also OAO
Tatneft v. Ukraine, PCA Case No. 2008-8, Award on the Merits (29 July 2014), para. 394 (listing stability as an independent
element of FET); Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5, Award (22 August
2016), para. 524; Olin Holdings Ltd v. Libya, ICC Case No. 20355/MCP, Final Award (25 May 2018), para. 311.

27Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467, Final Award
(English) (1 July 2004), para. 183.

28CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award (12 May 2005), para.
284; LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc.v. Argentine Republic, ICSID Case No. ARB/02/
1, Decision on Liability (English) (3 October 2006), para. 124; Enron Corporation and Ponderosa Assets, L.P. v. Argentine
Republic, ICSID Case No. ARB/01/3, Award (22 May 2007), para. 259; Sempra Energy International v. Argentine Republic,
ICSID Case No. ARB/02/16, Award (28 September 2007), para. 300.

29Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award (5 September 2008), para.
258.

30ECT, art. 10(1).
31E.g. PV Investors, paras 556–568; AES Solar v Spain, Decision on Jurisdiction, Liability and Certain Issues of Quantum

(30 December 2019), para. 429.
32Petrobart Limited v. The Kyrgyz Republic, SCC Case No. 126/2003, Award (29 March 2005), at 76. See also Mohammad

Ammar Al-Bahloul v. The Republic of Tajikistan, SCC Case No. V (064/2008), Partial Award on Jurisdiction and Liability
(2 September 2009), para. 178 (endorsing Petrobart’s approach).
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handedness and nondiscrimination’.33 Siding with Saluka’s approach, the Tribunal in Cargill
v. Poland accentuated that ‘[t]he protection of the investors’ expectations has its limits’.34

The Tribunal in Parkerings conducted a more contextual analysis of whether the investor
could have any legitimate expectations of legal stability. It examined whether the host State
made any explicit or implicit representations at the time of the investment, the circumstances sur-
rounding the conclusion of the investment agreement, as well as whether the investor exercised
due diligence.35 It found that, although the host State made various modifications to its laws, the
investor should have anticipated the risk given that the country was in transition from being part
of the Soviet Union to a candidate for the European Union membership.36

In line with the development of jurisprudence towards contextual analysis, two factors have
crystallized as key considerations of tribunals to parse the notion of stability under FET, namely
the existence of specific commitments and the reasonableness of regulatory changes. As the
Tribunal in El Paso summarized, an investor’s legitimate expectations ‘can only be examined
by having due regard to the general proposition that the State should not unreasonably modify
the legal framework or modify it in contradiction with a specific commitment not to do so’.37 The
Tribunal further defined that the commitment is specific when it is made directly to the investor
or is in the form of a statement whose ‘precise object was to give a real guarantee of stability to the
investor’.38 It emphasized that a general legislative or political statement itself cannot be regarded
as a specific commitment, otherwise it may be tantamount to requiring the host State to immo-
bilize its legal order.39 Likewise, the Tribunal in Philip Morris v. Uruguay stressed that ‘[p]rovi-
sions of general legislation applicable to a plurality of persons or of category of persons, do not
create legitimate expectations that there will be no change in the law’.40 By contrast, the Tribunal
in Antaris and Göde found that several statements by regulatory authorities of the Czech Republic
(e.g., bill to Parliament, speech by the former Ministry of Environment in a newspaper, and gov-
ernment reports) – which depict stability as a key goal of the legal regime – qualify as commit-
ments that give rise to legitimate expectations.41

As to the issue of reasonableness, tribunals generally underscore the proportionality of regu-
latory changes. As the tribunal in Blusun famously held,

33Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award (English) 17 March 2006, para. 307.
34Cargill, Incorporated v. Republic of Poland, ICSID Case No. ARB(AF)/04/2, Final Award (5 March 2008), para. 458. See

also Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, ICSID Case No. ARB/04/19, Award (English)
(18 August 2008), para. 340.

35Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8, Award (11 September 2007), paras
331–333.

36Ibid., 335. See also Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/
03/29, Award (27 August 2009), para. 193 (held that the investor ‘could not reasonably have ignored the volatility of the pol-
itical conditions prevailing in Pakistan at the time it agreed to the revival of the Contract’); Mamidoil Jetoil Greek Petroleum
Products Societe S.A. v. Republic of Albania, ICSID Case No. ARB/11/24, Award (30 March 2015), para. 634; e.g. MTD
v. Chili, para. 164; UAB E energija (Lithuania) v. Republic of Latvia, ICSID Case No. ARB/12/33, Award of the Tribunal
(22 December 2017), para. 837.

37El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15, Award (English) (31
October 2011), para. 364 [El Paso Energy v. Argentina]. See also Electrabel S.A. v. Republic of Hungary, ICSID Case No.
ARB/07/19, Decision on Jurisdiction, Applicable Law and Liability (30 November 2012), para. 7.78; Mobil v. Argentina,
para. 956.

38El Paso Energy v. Argentina, para. 367–377.
39Ibid., para. 394.
40Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID

Case No. ARB/10/7, Award (English) (8 July 2016), para. 426.
41Antaris Solar GmbH and Dr. Michael Göde v. Czech Republic, PCA Case No. 2014-01, Award (2 May 2018), para. 367

[Antaris and Göde v. Czech Republic]. Nevertheless, the Tribunal did not find Czech Republic to violate FET because it did
not see evidence of due diligence by the investor. See also Glencore International A.G. and C.I. Prodeco S.A. v. Republic of
Colombia, ICSID Case No. ARB/16/6, Award (27 August 2019), para. 1368 (‘legal expectations can also be created in
some cases by the State’s general legislative and regulatory framework’).
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In the absence of a specific commitment, the state has no obligation to grant subsidies such
as feed-in tariffs, or to maintain them unchanged once granted. But if they are lawfully
granted, and if it becomes necessary to modify them, this should be done in a manner
which is not disproportionate to the aim of the legislative amendment, and should have
due regard to the reasonable reliance interests of recipients who may have committed sub-
stantial resources on the basis of the earlier regime.42

Overall, later tribunals are generally aware that stability is not an absolute obligation and must be
balanced against other factors such as states’ regulatory demands and the nature of commitments
made. However, tribunals’ interpretation of the meaning and importance of the factors vary
among each other: as the review of cases above shows, some tribunals adopt the restrictive under-
standing that legitimate expectations can only arise from specific commitments, while others con-
sider that general legislative statements can also give rise to legitimate expectations.

Moreover, investment tribunals have adopted different analytical frameworks to balance these
factors. Some revolve around the issue of what the investor could have expected, and subsume the
consideration of states’ regulatory demand in the delineation of the scope of legitimate expecta-
tions (e.g., whether the regulatory changes are so fundamental and unproportionate that investors
could not foresee at the time of investment).43 Some tribunals acknowledge that states enjoy the
autonomy to make regulatory changes. Nevertheless, they stress that the changes must be within
an acceptable ‘margin’ and/or take due regard to the reasonable reliance interests of investors,
otherwise it would violate investors’ legitimate expectations as well as the obligation of stability.44

There are also tribunals examining the breach of legitimate expectations and the proportionality
of changes separately.45 The heterogeneity of analytical frameworks exacerbates the uncertainties
in investment arbitration concerning the obligation of stability. Particularly, intertwining the ana-
lysis of legitimate expectations and regulatory rights fuels confusion regarding the obligation of
stability and opens the door for arbitrary interpretation of the obligation. Section 4 will elaborate
on this argument further.

3.3 The Restrictive Approach

It is worth noting that the development of jurisprudence under NAFTA is different from that
under other treaties due to the influence of the Notes of Interpretation issued by the NAFTA
Free Trade Commission.46 The Notes limit the scope of FET to customary international law min-
imum standard of treatment and exerted a profound influence on some tribunals’ interpretation
of FET under NAFTA.47 In Cargill v. Mexico, for example, the Tribunal ruled that no evidence
suggested that there is a requirement for stability and predictability in NAFTA or customary
international law.48 Similarly, in Mobil and Murphy, the Tribunal stressed that FET does not

42Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic, ICSID Case No. ARB/14/3, Final Award (27
December 2016), para. 372 [Blusun v. Italy].

43E.g. Charanne and Construction Investments v. Spain, SCC Case No. V 062/2012, Award (21 January 2016); SolEs
Badajoz GmbH v. Kingdom of Spain, ICSID Case No. ARB/15/38; Electrabel S.A. v. Republic of Hungary, ICSID Case No.
ARB/07/19, Decision on Jurisdiction, Applicable Law and Liability (30 November 2012).

44E.g. Antaris Solar GmbH and Dr. Michael Göde v. Czech Republic, PCA Case No. 2014-01, Award (2 May 2018); BayWa
r.e. Renewable Energy GmbH and BayWa r.e. Asset Holding GmbH v. Spain, ICSID Case No. ARB/15/16, Decision on
Jurisdiction, Liability and Directions on Quantum (2 December 2019); RENERGY S.à r.l. v. Kingdom of Spain, ICSID
Case No. ARB/14/18, Award (6 May 2022).

45E.g. RWE Innogy GmbH and RWE Innogy Aersa S.A.U. v. Kingdom of Spain, ICSID Case No. ARB/14/34.
46NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions, 31 July 2001.
47C. Yu (2023) ‘The “Externalities” of Joint Interpretations in Investment Arbitration: Learning from the Past’, The Law &

Practice of International Courts and Tribunals 22, 194.
48Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award (redacted version) (English) (18

September 2009), para. 290.
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require the host State to maintain a stable environment for investment, and it only protects inves-
tors from regulatory changes that are ‘arbitrary or grossly unfair or discriminatory, or otherwise
inconsistent with the customary international law standard’.49 This interpretation raises the bar
for FET violation as the disputed measures not only need to be improper but also need to reach a
certain degree of severity (e.g., ‘grossly’ unfair). However, the jurisprudence under NAFTA is
hardly consistent despite the existence of the Notes. For example, the Tribunal in Eli Lilly
acknowledges that a claimant may succeed on its claims under NAFTA Article 1105 if it demon-
strates ‘a dramatic change in the law’.50

To sum up, ISDS jurisprudence relating to the notion of stability is evolving towards more
balanced and contextual analyses. The genesis of the obligation of stability is closely related to
an overly broad interpretation of investors’ legitimate expectations by some earlier investment tri-
bunals. Later tribunals sought to construct a more balanced framework by lending weight to
States’ right to regulatory changes, the existence of specific commitments and investors’ due dili-
gence. However, the specific approaches adopted by tribunals to delineate scope and content of
the obligation of stability are hardly consistent, and such inconsistencies visibly intensify in the
cases against Spain where the applicable law is the same (i.e., the ECT) and the regulatory mea-
sures in dispute are largely identical.

4. The Three Dimensions of Stability: Taking Stock of the Cases against Spain
This section first introduces the regulatory changes made by Spain regarding remuneration
schemes for electricity producers using renewable energy sources. It then critically examines
investment tribunals’ interpretation of stability in these cases by canvassing the legal bases and
contents of the two dimensions.

4.1 Spain’s Renewable Energy Regimes for Electricity Production

Spain’s Law 54/1997 introduced a special regime that treated electricity producers primarily using
renewable energy sources differently from those using traditional energy sources.51 Under the
special regime, registered clean energy producers enjoy the right, inter alia, to incorporate excess
energy into the electricity system.52 In the following years, the government issued a series of
decrees that provided more explanations for the calculation of remuneration under the special
regime.53 Particularly, Royal Decree 436/2004 specifies that producers under the special regime
may either choose to transfer the electricity to electricity distribution companies with a sale
price in the form of a ‘regulated tariff’ (i.e., feed-in-tariff, a guaranteed above-market price54)
or sell the electricity in the market with a market-based price plus an incentive or premium.55

The later implemented Royal Decree 661/2007, which repealed Royal Decree 436/2004, basically

49Mobil Investments Canada Inc. and Murphy Oil Corporation v. Canada, ICSID Case No. ARB(AF)/07/4, Decision on
Liability and on Principles of Quantum (22 May 2012), para. 153. However, several NAFTA tribunals still consider the pro-
tection of legitimate expectations a factor to be considered in evaluating potential breach of Article 1105. E.g. Bilcon of
Delaware et al v. Government of Canada, PCA Case No. 2009-04, Award on Jurisdiction and Liability (17 March 2015),
para. 445.

50Eli Lilly and Company v. The Government of Canada, UNCITRAL, ICSID Case No. UNCT/14/2, Final Award (16 March
2017), para. 388.

51Ley 54/1997, de 27 de noviembre, del Sector Eléctrico, 29 November 1997, art. 27.
52Ibid., art. 30.2.
53E.g. Real Decreto 2818/1998, de 23 de diciembre, sobre producción de energía eléctrica por instalaciones abastecidas por

recursos o fuentes de energía renovables, residuos y cogeneración; Real Decreto 436/2004, de 12 de marzo, por el que se esta-
blece la metodología para. la actualización y sistematización del régimen jurídico y económico de la actividad de producción
de energía eléctrica en régimen especial [Royal Decree 436/2004].

54‘Feed-In Tariff (FIT)’ (Investopedia) www.investopedia.com/terms/f/feed-in-tariff.asp (accessed 7 July 2022.
55Royal Decree 436/2004, art. 22.1.

World Trade Review 9

https://doi.org/10.1017/S1474745624000442 Published online by Cambridge University Press

https://www.investopedia.com/terms/f/feed-in-tariff.asp
https://doi.org/10.1017/S1474745624000442


kept this two-fold remuneration scheme and provided more details on the calculation of tariffs
and premiums for different categories of energy producers.56 It also specified that the tariffs
and premiums for certain categories of producers (including those using solar energy, wind,
hydropower, or biomass) would be updated annually, taking into account the increase in the
Consumer Price Index and other factors.57

The financial incentives greatly boosted investments in electricity production based on renew-
able energy sources. Nevertheless, at the same time, Spain suffered from outstanding electricity
tariff deficits due to the rapid increase in regulated costs, and a significant portion of these
costs was constituted by the financial incentives under the special regime.58 As a result, from
2010 onward, Spain implemented a series of decrees to dilute the incentives. For example, the
Royal Decree 1565/2010 shortened the application of the solar energy FiT from 30 years to 25
years;59 the Royal Decree-Law 14/2010 imposed the ‘equivalent reference hours of operation’ –
that is, the maximum number of yearly hours to enjoy FiT – to photovoltaic solar technology
installations;60 and the Law 15/2012 levied a new tax on electric energy production.61

In 2013, Spain made the most fundamental changes to the remuneration scheme for renewable
energy-based electricity producers. The Royal Decree-Law 9/2013 and Law 24/2013 abandoned
the special regime and implemented a new regime that offers a market-based ‘specific remuner-
ation’ that is said to allow producers to obtain adequate profitability.62 Factors to be considered
for the calculation of the remuneration include revenues from the sale of the energy in the mar-
ket, operating costs, and the value of the initial investment of the installation.63 The later imple-
mented Royal Decree 413/2014 listed various parameters to calculate the remuneration, and
Order IET/1045/2014 added more details on calculation methods (for example, setting the rea-
sonable return to be 7.398%).64 The new regime caused a significant drop in revenue received by
renewable energy investors and consequently triggered a large number of investment arbitrations
against the government.

4.2 The Obligation of Stability versus the Right to Regulation

To date, approximately 50 cases have been initiated against Spain’s energy reforms. The first tri-
bunal to issue an award on merits was Charanne. In the opinion of the Tribunal, the FET obli-
gation under ECT Article 10(1) ‘is included in the more general obligation to create stable,
equitable, favourable, and transparent conditions’.65 Nevertheless, the Tribunal stressed that, lack-
ing specific commitments, the investor could not expect the legal frameworks to be frozen, as long
as the regulatory changes ‘are not capricious or unnecessary and do not amount to suddenly and
unpredictably eliminate the essential characteristics of the existing regulatory framework’.66 It

56Real Decreto 661/2007, de 25 de mayo, por el que se regula la actividad de producción de energía eléctrica en régimen
especial [Royal Decree 661/2007], arts. 24 & section 3. For example, the regulated tariffs for certain solar energy installations
range from 22.9764 to 44.0381 c€/kWh for the first 30 years.

57Ibid., art. 44.
58A.J. Linden et al. (2014) ‘Electricity Tariff Deficit: Temporary or Permanent Problem in the EU?’, Economic and

Financial Affairs 68, 28.
59Real Decreto 1565/2010, de 19 de noviembre, por el que se regulan y modifican determinados aspectos relativos a la

actividad de producción de energía eléctrica en régimen especial.
60Real Decreto-ley 14/2010, de 23 de diciembre, por el que se establecen medidas urgentes para. la corrección del déficit

tarifario del sector eléctrico.
61Ley 15/2012, de 27 de diciembre, de medidas fiscales para. la sostenibilidad energética.
62Ley 24/2013, de 26 de diciembre, del Sector Eléctrico, Preamble.
63Ibid.; Real Decreto-ley 9/2013, de 12 de julio, por el que se adoptan medidas urgentes para. garantizar la estabilidad

financiera del sistema eléctrico, art. 1(2).
64Royal Decree 413/2014, BOE-A-2014-6123; Order IET/1045/2014, BOE-A-2014-6495, Annex III.1.3.
65Charanne and Construction Investments v. Spain, SCC Case No. V 062/2012, Award (Unofficial English translation by

Mena Chambers) (21 January 2016), para. 477.
66Ibid., para. 517.
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consequently found that the 2010 rules did not violate the obligation of stability. Charanne is a
notable exception in this series of disputes because the 2013 and 2014 rules – which fundamen-
tally changed the regulatory framework and were found by later tribunals to violate the obligation
of stability – were excluded from the Tribunal’s jurisdiction.67

In later disputes where the 2013 and 2014 rules are addressed, tribunals’ interpretations are
hardly consistent with regard to the status and content of the obligation of stability under
ECT. Overall, tribunals have canvassed the obligation of stability from two dimensions, namely
investors’ expectations and states’ regulatory rights. As Section 3.2 above demonstrated, tribunals
frequently analyze them under a single framework; particularly, they discuss whether the regula-
tory changes have exceeded an acceptable margin in the analysis of legitimacy expectations.
Sections below argue that these dimensions imply different approaches to the interpretation of
the obligation of stability. Probing into their legal bases and contents reveals the problems of
some existing interpretive approaches.

4.2.1 Investors’ expectations
Under this dimension, whether regulatory changes have exceeded the acceptable margin is gauged
by their deviation from the investor’s legitimate expectations. Essentially, it treats stability as an obli-
gation that protects investors’ property rights, and its analysis relies heavily upon the long-standing
albeit controversial doctrine of legitimate expectations in the ISDS jurisprudence. Accordingly, the
analytical scheme revolves around two themes, namely what the investor could have expected at the
time of investment, and whether the regulatory regimes have been ‘radically altered’ in a way that
‘deprive investors who invested in reliance on those regimes of their investment’s value’.68

With regard to the issue of what the investors can expect, as discussed in Section 2 above, tri-
bunals have adopted different approaches. The broader interpretation is that investors can legit-
imately expect an overall stable regulatory regime. In the Spanish cases, tribunals siding with this
approach considered that the FiT regime as promised in Spanish laws (especially RD 661/2007)
and government statements was the very reason the foreign investors made their investments;
therefore, the investors should reasonably expect the FiT regime to be maintained for a fixed
length of time.69 Accordingly, they found that the modifications to the FiT regime violated the
obligation of legal stability because the changes to the remuneration scheme are fundamental
and caused a sharp fall in investors’ revenues from the levels anticipated under the 2007 rules.70

In contrast, some tribunals adopt a more restrictive approach, that is, legitimate expectations
can only arise from more specific and individualized commitments.71 As the majority in PV
Investors v. Spain noted, ‘expectations which are purported to be founded on general legislation

67Ibid.
68Eiser v. Spain, para. 382; Infrastructure Services Luxembourg S.à.r.l. and Energia Termosolar B.V. (formerly Antin

Infrastructure Services Luxembourg S.à.r.l. and Antin Energia Termosolar B.V.) v. Kingdom of Spain, ICSID Case No.
ARB/13/31, Award (15 June 2018), para. 532; Cube Infrastructure Fund SICAV and others v. Kingdom of Spain, ICSID
Case No. ARB/15/20, Decision on Jurisdiction, Liability and Partial Decision on Quantum (19 February 2019) [Cube
v. Spain]; NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of Spain, ICSID
Case No. ARB/14/11, Decision on Jurisdiction, Liability and Quantum Principles (12 March 2019), para. 599; 9REN
Holding S.a.r.l v. Kingdom of Spain, ICSID Case No. ARB/15/15, Award (English) (31 May 2019); SolEs Badajoz GmbH
v. Kingdom of Spain, ICSID Case No. ARB/15/38, Award (31 July 2019), para. 462; Hydro Energy 1 S.à r.l. and
Hydroxana Sweden AB v. Kingdom of Spain, ICSID Case No. ARB/15/42, Decision on Jurisdiction, Liability and
Directions on Quantum (9 March 2020).

69E.g. Cube v. Spain, para. 388; Eiser v. Spain, para. 382; SolEs v. Spain, para. 313; InfraRed Environmental Infrastructure
GP Limited and others v. Kingdom of Spain, ICSID Case No. ARB/14/12, Award (2 August 2019), para. 368.

70E.g. Eiser v. Spain; Foresight Luxembourg Solar 1 S. Á.R1., et al. v. Kingdom of Spain, SCC Case No. 2015/150, Final
Award and Partial Dissenting Opinion of Arbitrator Raül Vinuesa (14 November 2018), para. 398; Watkins Holdings
S.à.r.l. and others v. Spain, ICSID Case No. ARB/15/44, Award (21 January 2020).

71E.g. RREEF v. Spain, para. 321; BayWa r.e. v. Spain, para. 472; Infracapital v. Spain, para. 565. For decisions beyond
Spain cases: Belenergia S.A. v. Italian Republic, ICSID Case No. ARB/15/40, Award (28 August 29).
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have been treated with caution in a number of recent decisions’, given that the protection of legit-
imate expectations must be balanced against ‘State’s sovereign prerogative to adapt the regulatory
framework to changed circumstances’.72 Accordingly, the majority concluded that ‘the regulatory
framework, including RD 661/2007, did not provide for a stabilization guarantee according to
which investors would enjoy’; instead, what the investors could legitimately expect is a reasonable
return on their investments.73 In Masdar, the Tribunal relied upon the letters sent to the investor
by the Ministry of Industry, Tourism and Business (guaranteeing FiT for the plants’ ‘operational
lifetime’) to find the existence of legitimate expectations.74

Another important factor in the assessment of legitimate expectations is whether the investors
conducted due diligence. The majority in Stadtwerke v. Spain attached significant weight to this
factor: it highlighted elements in Spanish laws and court decisions that indicate that the remu-
neration regime will not remain unchanged; it further concluded that ‘a prudent investor, having
conducted an appropriate due diligence, would not have reasonably formed an expectation of a
legally stable income stream for the life of [its plant]’.75 Likewise, in Isolux Netherlands, the
Tribunal emphasized that an investor cannot reasonably expect regulatory stability if his informa-
tion allowed him to foresee the unfavorable evolution of the regulatory framework.76

Admittedly, the requirement of the protection of legitimate expectations and the obligation of
stability impose similar constraints on states’ exercise of regulatory autonomy – States do not
enjoy unfettered discretion to implement regulatory changes. Therefore, it is unsurprising that
some tribunals treat the two obligations as intertwined and discuss them together.77

Nevertheless, the understanding that legal stability forms part of an investor’s legitimate expecta-
tions is problematic from several aspects.

To start with, the linkage between the obligation of stability and legitimate expectations lacks
legal basis from the perspective of treaty interpretation.78 This interpretation is rooted in the earl-
ier ISDS jurisprudence (e.g., Tecmed as mentioned above) which made the general statement that
investors should legitimately expect a consistent and predictable regulatory environment.
Subsequent tribunals simply followed this interpretation in their assessment of stability without
sufficient engagement with the rule of treaty interpretation as provided by the Vienna
Convention on the Law of Treaties (VCLT).79 Although some referred to the preamble or the
objective of investment treaties to highlight the importance of a stable regulatory framework in
the protection of foreign investment, no plain treaty text suggests that States intended to treat sta-
bility as part of investor’s expectations to be protected (not to mention that the vast majority of
IIAs do not refer to the term legitimate expectations in FET clauses). Even in the context of ECT,

72The PV Investors v. Spain, PCA Case No. 2012–14, Final Award (28 February 2020), para. 576.
73Ibid., paras 625–616. The majority considered a number of factors in drawing this conclusion, for example, the Spanish

Supreme Court emphasized in a series of decisions that the government enjoys the autonomy to modify the remuneration
regimes. See also BayWa r.e. v. Spain, para. 498; Sevilla Beheer B.V. and others v. Spain, ICSID Case No. ARB/16/27,
Decision on Jurisdiction, Liability and Principles of Quantum (11 February 2022).

74Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID Case No. ARB/14/1, Award (6 May 2018), paras
516–520.

75Stadtwerke v. Spain, para. 308; see also PV Investors v. Spain, para. 611; OperaFund Eco-Invest SICAV PLC and Schwab
Holding AG v. Kingdom of Spain, ICSID Case No. ARB/15/36, Dissenting Opinion on Liability and Quantum by Philippe
Sands (6 September 2019), para. 21.

76See also Isolux Netherlands, BV v. Kingdom of Spain, SCC Case V2013/153, Final Award (Spanish) (17 July 2016), para.
781.

77E.g. PV Investors, para. 576.
78See Mathias Kruck and others v. Kingdom of Spain, ICSID Case No. ARB/15/23, Partial Dissenting Opinion by Zachary

Douglas (13 September 2022).
79As Ortino comments, ‘[t]hese early decisions’ reasoning underlying a requirement of stability in the strict sense stem-

ming from the FET provision appears at best underdeveloped’. F. Ortino (2019) The Origin and Evolution of Investment
Treaty Standards: Stability, Value, and Reasonableness. Oxford University Press, 22. See contra J. Bonnitcha (2014)
Substantive Protection under Investment Treaties: A Legal and Economic Analysis, Cambridge University Press, s 4.5.
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as the Tribunal in RWE Innogy correctly highlights, if legitimate expectations can be understood
to be able to generate from domestic law (rather than specific commitments), ‘the FET standard
would in practical terms start to approximate an overarching stabilization clause, elevating each
change in a domestic legal regime to a source of potential breach of international law’, which
could not be the intention of ECT Contracting Parties.80 Overall, the overreaching linkage
between legitimate expectations and stability appears to be just an invention of investment tribu-
nals that lacks justification.

Secondly, subsuming the obligation of stability in the notion of legitimate expectations under-
mines the widely shared understanding that legitimate expectations should be analyzed in con-
creto.81 Whether investors can reasonably expect a stable regulatory framework should be
decided case by case, taking into account factors such as the existence of specific commitments,
host states’ past practice, and the nature of the public matter concerned. Presuming that investors
can expect legal stability imposes an unreasonable burden on host States. In the Spanish cases, as
Professor Christian Tomuschat highlighted in his Partial Dissenting Opinion, since the imple-
mentation of RDL 661/2007, the government had taken various measures to adjust the FiT
regime, and the Preamble of RD 6/2009 explicitly pointed out the problem of tariff deficit facing
the government.82 Relying solely on legislation as the basis of legitimate expectations risks over-
looking factors that indicate the possibility of changes in the regulatory framework. Furthermore
as explained in the introduction section, RET policies are inherently fluid and complex, thus a
reasonable investor should anticipate constant regulatory changes in the design of reimbursement
schemes.83

For the above-discussed reasons, it seems better to detach the interpretation of stability from
the notion of legitimate expectations. As Professor Philippe Sands emphasized in his dissenting
opinion in RENERGY, the stability obligation in the ECT ‘has a different legal foundation than
the obligation to respect investors’ legitimate expectations’: the latter is based on investors’ expec-
tations arising from host States’ commitments, while the former is based on the text of ECT
Article 10(1) and ‘operates independently of any such expectations’.84Accordingly, he argued
that the proper approach to interpreting the ECT stability obligation is to ‘treat it as an additional
element of the FET standard, and one which is distinct from the established doctrine of legitimate
expectations’.85

Moreover, the subject of the stability obligation is public regulations, and whether the regula-
tions have violated the obligation should be primarily determined by the characteristics of the
measures per se rather than upon an external benchmark (e.g. investors’ expectations). In this
sense, the second dimension, which will be discussed in the next sub-section, provides a more
proper analytical framework to interpret stability.

4.2.2 Regulation for Public Purposes
The second dimension of the stability obligation concerns States’ right to regulate for public pur-
poses. Under this dimension, the starting point of analysis is that States inherently enjoy the

80RWE Innogy GmbH and RWE Innogy Aersa S.A.U. v. Kingdom of Spain, ICSID Case No. ARB/14/34, para. 461.
81See e.g. M. Potestà (2013) ‘Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the Limits of

a Controversial Concept’, ICSID Review – Foreign Investment Law Journal 28, 88, 113; T. Wongkaew (2019) Protection of
Legitimate Expectations in Investment Treaty Arbitration: A Theory of Detrimental Reliance. Cambridge University Press.

82Cube v. Spain, Separate and Partial Dissenting Opinion – Professor Christian Tomuschat (19 February 2019).
Concluding that ‘an investor cannot be deemed to have a vested right to the continuity of the administrative system according
to which a promised advantage will be provided to it. The guarantee given is a guarantee of economic value’.

83See Potestà, supra n. 83, 113.
84RENERGY S.à r.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18, Dissent on Liability and Quantum of Professor

Philippe Sands QC (6 May 2022), para. 26 [RENERGY v. Spain].
85Ibid., para. 19. See contra, R. Kopar (2021) Stability and Legitimate Expectations in International Energy Investments.

Hart Publishing.
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power to modify domestic laws; in other words, they enjoy a margin of appreciation.
Nevertheless, the exercise of regulatory power must be reasonable and proportional.86

Tribunals have adopted different standards of review: some applied a more deferential standard,
assessing the good faith and rationality of the regulatory measures; others opted for a stricter pro-
portionality analysis.87

In the Spanish cases, a number of tribunals employed proportionality analysis. A typical pro-
portionality analysis involves consideration of the legitimacy of the objective, the suitability and
necessity of the measure to achieve the objective, and proportionality stricto sensu (i.e., balancing
between the impact of the measure on private rights and the importance of the public interest).88

In RWE, the Tribunal considered Spain’s 2013 measures suitable and necessary given the gravity
of the tariff deficit problem.89 Nevertheless, it found that the measures imposed an excessive and
disproportionate burden on the claimant as some of its plants are estimated to receive signifi-
cantly lower actual returns than the reasonable rate set by the government.90 The Tribunal in
PV Investors, in contrast, found no elements of disproportionateness in Spain’s disputed measures
after reviewing the possible alternative measures.91

There are also tribunals attempting to enumerate the factors that are to be considered and
balanced in the review of regulatory changes. The Tribunal in RENERGY, for example, referred
to seven factors, namely the magnitude of the change, economic impact on investors, abruptness
of change, external circumstances (e.g., changes triggered by circumstances beyond the govern-
ment’s control), public interests involved, prior legislative practice, and the host State’s assurances
regarding the stability of the regulatory framework.92 These factors concern the rights of both the
host State and the investor, and thus appear to constitute a more balanced analytical framework.
Nevertheless, in its conclusion, the Tribunal attached significant weight to the fact that the
changes to the remuneration regime were fundamental, and consequently found that they were
impropriate despite their legitimate purposes.93

Therefore, although approaches like proportionality analysis appear to balance the protection
of investment against States’ regulatory autonomy, in practice they do not necessarily lead to
more deferential findings, given that tribunals may still attach greater weight to the impact of
the measures on the investors as opposed to the public purposes. Moreover, it has long been con-
troversial whether it is appropriate for investment tribunals to carry out proportionality ana-
lysis.94 As the Tribunal in RREEF carefully noted:

86PV Investors v. Spain, para. 583.
87J. Arato (2014) ‘The Margin of Appreciation in International Investment Law’, Virginia Journal of International Law 53,

545; W.W. Burke-White (2010) ‘Private Litigation in a Public Law Sphere: The Standard of Review in Investor-State
Arbitrations’, The Yale Journal of International Law 35, 283.

88B. Kingsbury and S.W. Schill (2010) ‘Public Law Concepts to Balance Investors’ Rights with State Regulatory Actions in
the Public Interest – the Concept of Proportionality’, in S.W. Schill (ed.), International Investment Law and Comparative
Public Law. Oxford University Press. See also RREEF, para. 464.

89RWE Innogy GmbH and RWE Innogy Aersa S.A.U. v. Kingdom of Spain, ICSID Case No. ARB/14/34, Decision on jur-
isdiction, liability and certain issues of quantum, 30 December 2019, para. 554–560.

90Ibid., para. 587–589; See also Infracapital F1 S.à.r.l. and Infracapital Solar B.V. v. Spain, ICSID Case No. ARB/16/18,
Decision on Jurisdiction, Liability and Directions on Quantum (13 September 2021) [Infracapital].

91PV Investors, paras 628–630.
92RENERGY S.à r.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18, Award (6 May 2022), para. 681.
93Ibid., para. 912.
94For relevant debates, see e.g. J.E. Alvarez (2016) ‘“Beware: Boundary Crossings” – A Critical Appraisal of Public Law

Approaches to International Investment Law’, The Journal of World Investment and Trade 17, 171; A.S. Sweet and G.D.
Cananea (2013) ‘Proportionality, General Principles of Law, and Investor-State Arbitration: A Response to Jose Alvarez’,
New York University Journal of International Law and Politics 46, 911; G. Zarra, (2017) ‘Right to Regulate, Margin of
Appreciation and Proportionality: Current Status in Investment Arbitration in Light of Philip Morris v. Uruguay
Section II: Direito Internacional Dos Investimentos’, Brazilian Journal of International Law 14, 95.
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the Respondent enjoys a margin of appreciation in conducting its economic policy; there-
fore, [the Tribunal] will not substitute its own views either on the appropriateness of the
measures at stake or on the characterization of the situation which prompted them; in par-
ticular, the Tribunal will abstain to take any position on the issue of the existence of other or
more appropriate possible measures to face this situation.95

Investment tribunals are arguably ill-equipped to engage in proportionality analysis given their
lack of embeddedness within the host state polity.96 The institutional settings of investment arbi-
tration are also significantly different from that of European law or domestic laws where propor-
tionality analysis is commonly used. For example, as pointed out by Sornarajah, ‘[t]he European
Court can be invoked only after domestic remedies have been exhausted. No such requirement
exists in investment arbitration’.97 Furthermore, applying proportionality analysis in the context
of investment arbitration entails the risk of ‘unwarranted judicial law-making’ if the balancing
undermines States’ original intent.98

Moreover, investment tribunals lack the institutional capacity to tackle highly technical and
complex issues such as designing remuneration schemes for RET.99 RET policies fall exactly
into the scope of what Fuller calls a ‘polycentric issue’ which he analogizes to a ‘many-centered’
spider web where ‘[a] pull on one strand will distribute tensions after a complicated pattern
throughout the web as a whole’ and ‘each crossing of strands is a distinct centre for distributing
tensions’.100 The design of RET policies involves the reconciliation of various factors, for example,
the affordability of electricity at the consumer’s end, the development of technology relating to
solar PV materials, the capacity of the electrical grid system, energy supply, and the government’s
fiscal burdens.101 Investment arbitration, where a small number of ad hoc arbitrators make deci-
sions on the basis of arguments and evidence presented by the disputing parties, lacks informa-
tional and institutional settings for addressing such a highly polycentric issue. In this sense,
tribunals are not in a better position than States to decide the optimal measures to achieve a pub-
lic purpose.102

Therefore, adopting a more deferential standard of review (instead of carrying out fully
fledged proportionality analysis) and eschewing second guessing the host State’s policy choice
appears to be more proper in assessing the limit of the margin of appreciation.103 This does
not mean leaving the host State’s conduct unscrutinized. Good faith review, which examines
whether the host States’ measures were carried out in good faith and reasonably104 – guarantees
a minimum level of protection to foreign investors. Regulatory measures may also be examined

95RREEF v. Spain, para. 468.
96C. Henckels (2015) Proportionality and Deference in Investor-State Arbitration: Balancing Investment Protection and

Regulatory Autonomy. Cambridge University Press, 164.
97M. Sornarajah (2015) Resistance and Change in the International Law on Foreign Investment. Cambridge University

Press, 290.
98G. Bücheler (2015) Proportionality in Investor-State Arbitration. Oxford University Press, 63.
99See also Burke-White, supra n. 89.
100L.L. Fuller (1978) ‘The forms and limits of adjudication’, Harvard Law Review 92, 353, 395.
101For more technical review of the complexity of energy policy design, see S. Pfenninger, A. Hawkes, and J. Keirstead

(2014) ‘Energy Systems Modeling for Twenty-First Century Energy Challenges’, Renewable and Sustainable Energy
Reviews 33, 74.

102For example, RREEF v. Spain, 468; BayWa r.e. Renewable Energy GmbH and BayWa r.e. Asset Holding GmbH v. Spain,
ICSID Case No. ARB/15/16, Decision on Jurisdiction, Liability and Directions on Quantum (2 December 2019), para. 480
[BayWa r.e. v. Spain].

103See also S.W. Schill (2012) ‘Deference in Investment Treaty Arbitration: Re-Conceptualizing the Standard of Review’,
Journal of International Dispute Settlement 3, 577, 603; Burke-White, supra n. 89; V. Vadi and L. Gruszczynski (2013)
‘Standards of Review in International Investment Law and Arbitration: Multilevel Governance and the Commonweal’,
Journal of International Economic Law 16, 613.

104Burke-White, supra n. 89, 312. Stadtwerke v. Spain, para. 258.
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against fundamental principles of the rule of law, for example, the non-retroactive application
of law.105

In addition, as Schill pointed out, investment tribunals may ‘compensate the broader degree of
deference granted to domestic institutions with a stricter approach to assessing procedural pro-
priety’.106 Fair and equitable treatment standard entails several requirements on the procedural
aspects pertaining to regulatory changes, for example, non-discrimination, transparency, and
administrative due process.107 These grounds have also been debated – albeit less extensively –
in the Spanish cases under FET. For example, in RENERGY, the investor alleged that Spain’s law-
making process was ‘highly irregular’ and thus fell short of transparency and due process;108 in
FREIF, the investor claimed that Spain breached the duty of transparency and good faith because
it did not consult the industry and inform the investor before enacting the new regime;109 in
Sevilla, the investors argued that the new regime, particularly its calculation of the incentives, is opa-
que and unpredictable, thus lacking transparency.110 These procedure-based claims are generally
not supported by investment tribunals either for lack of evidence or that the reforms were within
Spain’s regulatory autonomy.111 Additionally, some tribunals highlighted that the regulatory reform
was announced sufficiently in advance and that the government did consult the industry.112

To sum up, this Section critically examines tribunals’ analysis of legitimate expectations and
regulatory rights in their interpretation of stability. Analysing and ‘balancing’ them in one single
framework not only obfuscates their different legal bases but also – to borrow Waibel’s succinct
words – ‘risks a drift into a treacherous slippery slope of double standards and inconsistency’,113

as tribunals may allocate different weights to these factors according to their own preferences. The
arbitral awards are frequently accompanied by a separate dissenting opinion; Spain also actively
sought to annul some of the awards, arguing that, inter alia, the tribunals failed to state reasons in
respect of the analysis of legitimate expectations, which thus constituted a ground of annulments
according to Article 52(1)(e) of the ICSID Convention.114 By ‘disentangling’ the two dimensions

105In the Spanish cases, some tribunals found that the way the new regime calculates remuneration, that is, taking into
account remuneration under the past regime and deducting it for future payments, is retroactive and thus violates the obli-
gation of stability. See e.g. Eurus Energy Holdings Corporation and Eurus Energy Europe B.V. v. Spain, ICSID Case No. ARB/
16/4, Decision on Jurisdiction and Liability (17 March 2021), paras 331–334 [Eurus v. Spain]. For critical discussion about
the legal status of the principle of non-retroactivity, see Y. Kryvoi and S. Matos (2021) ‘Non-Retroactivity as a General
Principle of Law’, Utrecht Law Review 17, 46.

106Schill, supra n. 105, 603.
107C. Yu (2024) ‘International Adjudication as Interactional Law-Making: The Incorporation of Fair and Equitable

Treatment Elements in Investment Treaties’, Journal of International Economic Law jgae022.
108RENERGY v. Spain, para. 917. The claim was dismissed by the arbitral tribunal as it considered that the exercise of

legislative power, albeit not ideal, fell into Spain’s regulatory sovereignty.
109FREIF Eurowind Holdings Ltd. v. Spain, SCC Case No. 2017/060, Final Award (8 March 2021), paras 483–485. The

Tribunal, nevertheless, found that there was adequate public consultation during the introduction of the new regime.
110Sevilla v. Spain, para. 939. See also FREIF v. Spain, para. 485.
111E.g.9REN Holding v. Spain, paras 320–325; RENERGY v. Spain, para. 197.
112E.g. InfraRed v. Spain, para. 471.
113M. Waibel (2011) ‘Demystifying the Art of Interpretation’, European Journal of International Law 22, 571, 583 (the

author is referring to a different issue, that is, an expansive understanding of the principle of effectiveness in treaty
interpretation).

114ICSID Convention, art. 52(1)(e). These claims were not supported by the annulment committees as they emphasized
that – keeping in mind that they were not supposed to review the merits of awards – the requirement to state reason should be
a ‘minimum’ one, that is, whether a tribunal’s reasoning can be ‘followed’. For relevant awards, see e.g. Infrastructure Services
Luxembourg S.à.r.l. and Energia Termosolar B.V. (formerly Antin Infrastructure Services Luxembourg S.à.r.l. and Antin
Energia Termosolar B.V.) v. Kingdom of Spain, ICSID Case No. ARB/13/31, Decision on Annulment (30 July 2021); SolEs
Badajoz GmbH v. Kingdom of Spain, ICSID Case No. ARB/15/38, Decision on Annulment (16 March 2022); NextEra
Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of Spain, ICSID Case No. ARB/14/11,
Decision on Annulment (18 March 2022), paras 344–355; Cube Infrastructure Fund SICAV and others v. Kingdom of
Spain, ICSID Case No. ARB/15/20, Decision on Annulment (28 March 2022). A notable exception was Eiser v. Spain,
where the tribunal award was annulled in entirety on the ground that one of the arbitrators lacked independence and
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and probing into their argumentative bases separately, this Section argues that, first, the linkage
between the notion of stability and legitimate expectations is overreaching; second, regarding sub-
stantive review, tribunals are ill-equipped to conduct a fully fledged review of regulatory policies.
The two arguments, albeit unfolded under separate frameworks, point to the same conclusion,
that is, deference should, to a greater extent, be guaranteed in the interpretation and application
of stability in these RET cases.

Teleologically, a more deferential interpretation of stability is consistent with the goal of the ECT
which seeks to reach a balance between the promotion of the development of an efficient energy
market for the flow of investments on the one hand and the respect for States’ sovereignty over
energy resources on the other.115 A broad interpretation and application of stability, for example,
finding a violation of the obligation on the sole basis that the degree of changes is fundamental,
imposes an unrealistic burden on the host State. As the Tribunal in Stadtwerke correctly stated,
Spain’s RET policies exemplify what the sociologist Robert Merton called ‘the law of unintended
consequences’ which frequently triggers repercussions beyond the government’s control.116

5. The Way Forward: Towards Greater Deference to RET Regulatory Changes
Discussion in previous sessions focuses on the ECT because the vast majority of cases against
renewable energy incentive schemes were brought under the treaty. Probing into the legal
bases of the notion of stability in the ECT has profound implications for understanding FET
in general: as explained above, the FET clause in the ECT is notably different from that in
other IIAs in that it juxtaposes the terms ‘stable’ and ‘fair and equitable treatment’. Such an expli-
cit reference to stability is generally absent in the FET clauses of other IIAs, while some invest-
ment tribunals still presume that investors are entitled to expect a stable legal framework. If –
following the analysis under the first dimension – the notion of stability is to be detached
from the notion of legitimate expectations, it may well be contested whether, or to what extent,
the obligation of stability should be guaranteed in the context of non-ECT treaties in the absence
of stabilization clauses.

The series of ISDS cases against host States’ adjustments to RET policies also showcases the
dilemma facing states in devising legal frameworks to achieve the goal of limiting temperature
increase in the Paris Agreement.117 On the one hand, a stable regulatory framework and a decent
level of legal protection, especially that guaranteed in investment treaties, boost investors’ confi-
dence in investing in renewable energy projects; as such, it is unwise to entirely abandon the exist-
ing international investment protection regime. On the other hand, as explained above, the design
and implementation of RET policies are inherently unstable and it is necessary for states to pre-
serve regulatory space.

One way to mitigate this tension is to create more leeway for regulatory autonomy in invest-
ment treaties. Revising the investment protection provisions to ensure host States’ right to regu-
late is also a core pillar of the ECT modernization project.118 In the EU’s proposal, it suggested
adding a ‘regulatory measures’ article in the investment protection section which reaffirms host
States’ right to regulate for public purposes such as environmental, social, or consumer

impartiality, which constituted a departure from a fundamental rule of procedure. Eiser Infrastructure Limited and Energía
Solar Luxembourg S.à r.l. v. Kingdom of Spain, ICSID Case No. ARB/13/36, Decision on annulment (English) (11 June 2020).

115E.g. PV Investors v. Spain, para. 569.
116Stadtwerke München GmbH, RWE Innogy GmbH, and others v. Kingdom of Spain, ICSID Case No. ARB/15/1, Award

(2 December 2019), para. 259. As the Tribunal explained, the term refers to a frequent phenomenon in policy-making where
a policy maker’s good intention actions sometimes cause undesirable results, and consequently corrective actions are needed
to remedy the situation.

117‘Paris Agreement to the United Nations Framework Convention on Climate Change’, 12 December 2015, T.I.A.S. No.
16-1104, art.2.1(a).

118Energy Charter Secretariat, ‘Public Communication explaining the main changes contained in the agreement in prin-
ciple’ (24 June 2022), www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2022/CCDEC202210.pdf.
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protection.119 Particularly, the proposed article emphasizes that ‘a Contracting Party’s decision not
to issue, renew or maintain a subsidy … in the absence of any specific commitment under law or
contract to issue, renew, or maintain that subsidy … shall not constitute a breach of the provisions
of Part III of the Treaty’.120 This seems to be specifically designed in response to those RET-related
ISDS cases. Moreover, in the EU’s proposal, it deleted the reference to ‘stable, equitable, favourable
and transparent conditions’ in Article 10 and listed the elements of FET (which is consistent with
its recent treaty practice); it also adopted the term ‘specific representation’ when delineating legit-
imate expectations.121 These proposed modifications were largely adopted in the final Agreement in
Principle concluded at the Ad hoc Energy Charter Conference meeting on 24 June 2022.122

The revised ECT FET clause should be able to substantively narrow the scope of FET – espe-
cially legitimate expectations – and thus increase host States’ regulatory space.123 Nevertheless,
the ECT reform appears to be late and insufficient – the EU has embarked on a coordinated with-
drawal from the treaty.124 Such a massive backlash indicates that the ECT has deviated too far
from the States’ shared understandings and the sustainability of the system is at risk given the
weight of the EU members among the ECT Contracting Parties. Since all the intra-EU bilateral
investment treaties have been terminated in 2020 following the Achmea judgment,125 withdrawal
from the ECT means that intra-EU energy disputes will be settled by an amicable ‘facilitator’ or
adjudicated by national courts.126

Although the outlook for successful modernization of ECT is not promising, the proposed
revisions discussed above shed light on the revision of other investment treaties. As reiterated
above, existing investment agreements generally do not incorporate the obligation of stability
in their FET clauses, while a significant number of them recognize the importance of providing
a ‘stable environment’ in their preambles. Based on the review of cases in previous sections of this
paper, is it reasonable to anticipate that investment tribunals will continue interpreting legitimate
expectations and FET broadly as including an obligation of legal stability. To mitigate this risk,
apart from modifying treaty clauses, States might issue joint interpretations (which constitute
subsequent agreements according to Article 31 of the Vienna Convention on the Law of
Treaties127) that limit the scope of legitimate expectations to those arising from specific

119European Union text proposal for the modernisation of the Energy Charter Treaty, https://ccsi.columbia.edu/sites/
default/files/content/docs/tradoc_158754%20(1)_0.pdf [EU Proposal]. For more discussion of possible designs of climate
change carve-out in IIAs, see J. Paine and E. Sheargold (2023) ‘A Climate Change Carve-Out for Investment Treaties’,
Journal of International Economic Law 285.

120EU Proposal, supra n. 112, at 5. Emphasis added.
121Ibid., 6.
122Energy Charter Secretariat, ‘Agreement in Principle on the Modernisation of the Energy Charter Treaty’, www.

bilaterals.org/IMG/pdf/reformed_ect_text.pdf.
123For more discussion of the revised ECT text and EU’s proposal, see J. Tropper and K. Wagner (2022) ‘The European

Union Proposal for the Modernisation of the Energy Charter Treaty – A Model for Climate-Friendly Investment Treaties?’,
The Journal of World Investment & Trade 23, 813.

124European Parliament (2024) ‘MEPs consent to the EU withdrawing from the Energy Charter Treaty’, www.europarl.europa.
eu/news/en/press-room/20240419IPR20549/meps-consent-to-the-eu-withdrawing-from-the-energy-charter-treaty#:∼:text=The%20
European%20Parliament%20has%20also,a%20resolution%20adopted%20in%202022.&text=Rapporteur%20for%20the%20Trade%
20Committee,climate%2Dhostile%20Energy%20Charter%20Treaty.

125Agreement for the termination of Bilateral Investment Treaties between the Member States of the European Union, SN/
4656/2019/INIT.

126Ibid., arts. 9 & 10. For more discussion of the termination of intra-EU bilateral treaties, see e.g. C.I. Nagy, (2018)
‘Intra-EU Bilateral Investment Treaties and EU Law After Achmea: “Know Well What Leads You Forward and What
Holds You Back”’, German Law Journal 19, 981; J. Tropper and A. Reinisch (2022) ‘The 2020 Termination Agreement of
Intra-EU BITs and Its Effect on Investment Arbitration in the EU – A Public International Law Analysis of the
Termination Agreement’, The Austrian Yearbook on International Arbitration 16, 301.

127Vienna Convention on the Law of Treaties, 23 1969. 1155 U.N.T.S. 331; 8 I.L.M. 679 (1969); International Law
Commission, Draft Conclusions on Subsequent Agreements and Subsequent Practice in Relation to the Interpretation of
Treaties, with commentaries (2018).
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commitments made by the host State governments. States may also design a new multilateral
treaty to protect investments in renewable energy sectors. The new treaty should emphasize
their right to regulation for environmental protection or other public purposes, narrow down
the scope of FET (e.g., explicitly excluding the obligation of stability or the protection of legitim-
ate expectations), or even exclude certain disputes from the jurisdiction of ISDS tribunals.

6. Conclusion
In conclusion, this article critically examined – with a specific focus on the recent cases against
Spain’s modifications to its RET remuneration schemes – the two dimensions of the obligation of
stability through which investment tribunals scrutinize host States’ regulatory changes, namely
investors’ expectations and regulation for public purposes. By probing into their legal bases sep-
arately, this article argues that the interpretation of stability should be detached from the notion
of legitimate expectations and that more deferential standards should be adopted in the substan-
tive review of RET-related regulatory changes. As such, an intrusive approach that interprets sta-
bility broadly lacks legal and institutional support in the context of ISDS. In addition, to further
safeguard States’ RET regulatory autonomy, the existing investment treaty framework relating to
energy regulation must be extensively modified to narrow the scope and degree of investment
protection.
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