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Though the details of face-to-face talk and interaction have been studied
in Anglo American and British courtrooms, few attempts have been made
to extend similar analyses to the study of contemporary indigenous and
(post)colonial legal institutions that continue to employ legal processes in-
formed by both Anglo-style adversarial notions of law and ‘‘local’’ notions of
law, culture, and tradition. Using methods of legal discourse analysis and
language ideology studies, this article investigates how interlocutors in a
hearing before the courts of the Hopi Indian Nation construct discourses of
tradition and Anglo American jurisprudence in multiple and competing ways,
and for significant sociopolitical effect. An argument is thus made for attend-
ing to the microdetails of sociolegal interactions as an important site for
exploring the complex articulations between the contemporary lives of
indigenous peoples and the laws with which they are imbricated.

Introduction

The emergence in the last three decades of language-oriented
studies of adversarial law in the Anglo tradition (American, British,
and Australian) has added a social scientific and critical theoretical
perspective that diverges dramatically from what once was primarily
the domain of historians and technicians of legal text, argumenta-
tion, and rhetoric (see, e.g., Melinkoff 1963; Bailey & Rothblatt
1978; Probert 1959). Concomitant with the ‘‘linguistic turn’’ of social
science and what might be called the ‘‘sociocultural turn’’ of lin-
guistic analyses (i.e., the rise of sociolinguistics, the ethnography of
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communication, and conversation analysis), researchers with back-
grounds in law, sociology, anthropology, and linguistics have con-
verged around a host of issues concerning the structure and use of
language and discourse in the expression and operation of the law
(Matoesian 2001; Conley & O’Barr 1998, 1990; Philips 1998; Mertz
1994; Atkinson & Drew 1979). Much of this work focuses on the
various forms of face-to-face interaction that constitute courtroom
proceedings, including the turn-by-turn development of discourses
in direct and cross-examination interactions, plea bargaining proc-
esses, and judge and litigant interactions in small claims court.

Beyond the (rather uncontroversial) claim for some signifi-
cance of language and its use in legal institutions, operations, and
products, most of these studies also concur on a basic vision of
language use as medium not only for reference to, but fundamen-
tally for construction of, social realities and orders. As such, legal
interaction is a critical tool for the exercise of sociolegal power
(Conley & O’Barr 1998, Mertz 1994). Mertz explains,

There is an exciting convergence among a number of disciplines
on the role of legal language as socially creative and constitutive
in the struggle over power in and through law. Anthropological
linguists have developed a framework that permits detailed con-
sideration of the contextual structuring of language to be linked
with analysis of wider social change and reproduction. Legal an-
thropologists and critical legal theorists have outlined the ways in
which law serves as a site for struggle and imposition of hegem-
ony. Legal theorists focusing sensitively on language from critical
race theory, feminist, and deconstructionist perspectives add a
dynamic, daring, and vivid understanding of the impact of legal
language in those struggles . . .. (1994:447)

However, while these interactional models have proven their an-
alytic worth in the study of Anglo American and other Anglo legal
institutions within their ‘‘home’’ nations, the particular lessons
learned from these approaches have not been regularly extended
to the sociolegal contexts of contemporary indigenous and
(post)colonial legal regimes. Important work has of course been
undertaken on the historic and contemporary impact of the colo-
nial imposition of Anglo-style juridicopolitical discourses and insti-
tutions around the world (e.g., Chakrabarty 2000; Merry 2000;
Comaroff & Comaroff 1991; Comaroff & Comaroff 1997; see Co-
maroff 2001 and Merry 1990 for good reviews). Others have also
considered the details of courtroom interactions involving indig-
enous peoples appearing in Australian and U.S. courts (Eades
1996, 2000; Merry 1994; Bunte 1992). Yet efforts to analyze the
details of emergent, face-to-face interaction as constitutive of in-
digenous legal institutionsFinstitutions that bear the heavy influ-
ence of Anglo-style jurisprudence but are understood by local
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actors as important sites for the negotiation, articulation, and in-
stantiation of their unique (post)colonial nationhoodFremain in
the purview of relatively few scholars (see, e.g., Hirsch 1998, 2002;
Philips 1994, 2002).

This is certainly the case in the sociolegal context that is con-
sidered in this article: that of the proceedings of property dispute
hearings before the tribal court of the Hopi Indian Nation since the
mid-1990s. Like many American Indian tribal courts in the United
States today, the Hopi Tribal Court relies heavily on Anglo Amer-
ican adversarial rules and procedures inherited from the colonially
imposed Court of Indian Offenses run by the Bureau of Indian
Affairs on the Hopi reservation until 1972. At the same time, the
Hopi Tribal Constitution, and recent Hopi tribal legislation and
case law, recognize the juridical authority of Hopi village leader-
ship and mandate reliance on principles of Hopi custom, tradition,
and culture when addressing disputes among tribal members, par-
ticularly those regarding issues of probate, child custody, and other
matters of property and family law.

In this study, I rely on linguistic anthropological and discourse-
analytic theories and methodologies to analyze the face-to-face
interactions by which Hopi legal actors engage each other in
property disputes through multiple and competing discourses of
tradition and law in ways that both contribute to and are shaped by
the operations of contemporary Hopi jurisprudence.

As such, this article reflects on hoary concepts of tradition and law
that have always played a crucial role in (post)colonial relations and
their academic investigation (Bauman & Briggs 2003; Chakrabarty
2000; Comaroff 2001). It also taps into a heated debate among post-
colonial theorists, indigenous jurists, and anthropologists over the role
that notions of traditions and culture should play in the operation of
contemporary indigenous juridicopolitical systems and movements
(Coffey & Tsosie 2001; Clifford 2001; Miller 2001; Joh 2000; Dirlik
1999; Porter 1997a; Pommersheim 1995a, 1995b; Linnekin 1990).
For some, the introduction of tradition and custom in contemporary
legal activities is central to developing a governance that secures real
sovereignty for indigenous nations and charts a sociopolitical future
that, while undoubtedly informed by a history of colonization, none-
theless remains uniquely their own. For others, reliance on such no-
tions ignores the degree to which normative principles and authorities
grouped under the rubric of tradition may in fact misrepresent actual
past cultural practices and/or be out of step with current practices,
beliefs, and values of the citizens of indigenous nations (Barsh 1999;
Miller 2001; Joh 2000). Despite the urgency of these debates, little
work has explored the interactional details of contemporary indige-
nous governmental processes to examine precisely how tradition and
law are talked about, by whom, and to what effects.
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Starting from Conley and O’Barr’s basic premise that ‘‘in many
vital respects, language is legal power’’ (1998:14), I pay particular
attention to a stretch of conflict talk that emerges in a 1997 Hopi
Tribal Court hearing during the examination by a Hopi judge of
elders called as expert witnesses to testify on their village customs
and traditions. I show that the syntactic, grammatical, and discur-
sive features of the judge’s questions, and his repeated rejection of
elders’ proposed responses, constitute his efforts to work up dis-
courses of tradition in ways that simultaneously accommodate and
translate ideologies of objectivity central to Anglo American notions
of legal legitimacy into Hopi juridical discourses.

However, the judge’s discursive moves frustrate the Hopi
witnesses’ own expectations of their role in the resolution of the
dispute. As a result, these witnesses resist these accommodations
through explicit challenges to the judge’s authority in terms in-
formed by the ideologies of exclusivity that legitimize their com-
peting notions of Hopi traditional knowledge and power. As such,
the elders interpret the judge’s efforts to constrain their testimony
as illegitimate attempts to appropriate their traditional power, au-
thority, and the distinctly Hopi political legitimacy that they claim
traditional knowledge affords.

By considering the communicative resources and contexts by
and through which Hopi social actors invoke, accept, or challenge
notions of tradition and Anglo American–style jurisprudence and
their articulation in their contemporary legal processes, I subsume
the question of what tradition and law ‘‘are’’ in this article under
more fruitful inquiries into what tradition and law ‘‘do’’ and
‘‘mean’’ for the tribal actors who engage each other in courtroom
interactions. I thus suggest that Hopi legal actors are actively en-
gaged in the face-to-face negotiation of a balance between notions
of law and tradition that not only reaches the finest details of Hopi
Tribal Court praxis, but is also central to the ways in which Hopi
people constitute their contemporary tribal jurisprudence, its so-
ciopolitical force, and the indigenous lives with which it is imbri-
cated. In so doing, this article is a call for increased attention to the
microdetails of the sociolegal interactions that contribute to con-
temporary sociolegal processes in (post)colonial contexts, and a
model for how such endeavors might be undertaken.

Legal Discourse Analysis, Power, and Metadiscursive
Practices

Conley and O’Barr’s 25 years of scholarship stand at the center
of research into the details of Anglo American courtroom interac-
tion (see, e.g., Conley et al. 1978; Conley & O’Barr 1990, 1998;
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O’Barr 1982). Across the span of their careers, the search for
greater understanding of the constitution and operation of legal
power, authority, and domination emerges as a common theme. As
the authors write,

language is the essential mechanism through which the power
of the law is realized, exercised, reproduced, and occasionally
challenged and subverted. . .. if one wants to find particular, con-
crete manifestations of the law’s power, it makes sense to sift
through the microdiscourse that is the law’s defining element.
(1998:129)

Conley and O’Barr thus offer actual law talk as the ground
upon which to explore the accomplishment of the domination
of politically marginalized groups such as women and racial
and ethnic minorities. They build this argument through an anal-
ysis of transcripts of victim cross-examinations in rape trials,
mediation interactions in divorce proceedings, and what the au-
thors call the ‘‘powerless speech’’ most often associated with female
litigants and witnesses in Anglo American courts. These inquiries,
they suggest, reveal how the discursive practices that constitute
the everyday operation of the law perpetuate male domination
of women, but in ways that legal researchers and reformers who
only consider the rules and norms of law don’t anticipate. Thus
defense lawyers (re)victimize women witnesses during cross-
examination when they employ non-responsiveness and manage
the topic of the interaction through leading questions in ways that
implicitly express doubt about witness credibility. And this is true
even with rape shield reforms that prohibit examination of wit-
nesses’ prior sexual history. Thus Conley and O’Barr consider how
the details of victim cross-examination in rape trials, as well as
other aspects of law talk, contribute to the manner in which Anglo
American legal practices perpetuate patriarchal domination of
women.

Often Conley and O’Barr’s analyses of the larger macrosoci-
ological forces operating within and upon these interactions are
laid out in ways that could make more explicit a reckoning of the
specific manner in which representations of norms of talk and so-
cial relations are invoked and constituted by interlocutors through
their interactions. While their conclusions concerning the relation-
ship between trial talk and legal power are not doubted here, it
seems at least as important to attend to the schematics concerning
language and its links to other sociocultural phenomena that par-
ticipants themselves index and construct when they are engaged in
their legal discourses. What are the implicit images of relations
between men and women, and their language practices, that law-
yers constitute in their cross-examination tactics such that they
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smack of gender discrimination and violence? How do witnesses
participate in the constitution of these images of gendered relations
and interactions? Are they complicit in them, or do they work to
counter them; and how does such participation contribute to wit-
nesses’ (re)victimization through courtroom discourse? Moreover,
is this (re)victimization itself the product of some particularized
form of gendered violence constituted through images of male/
female discourses and relations? Or is it more generally the ‘‘vi-
olence’’ that seems to attend the adversarial cant of cross-exami-
nation proceedings?

Such questions may not immediately present themselves in the
U.S. courtroom contexts where Conley and O’Barr have conduct-
ed their work. But assumptions regarding the social force and
meaning of particular speech activities cannot be so safely made in
situations, such as many (post)colonial legal contexts, where cross-
cultural influences and concerns of legal pluralism are more ex-
plicitly at work. Importing the theories and methodologies of legal
discourse analysis into interactional contexts such as those of the
Hopi Tribal Court thus requires an approach to the data that takes
more measure of the sociocultural images and norms that partic-
ipants index or claim through their talk and how such represen-
tations impact that talk and the social force that flows through it.
The recent focus of scholarship into what are being called language
ideologies and metadiscursive practices is concerned with just these
kinds of discursive features.

Language Ideologies and Metadiscursive Practices

In the 1990s, linguistic anthropologists who had long investi-
gated the details of actual language use and interaction began to
pursue lines of inquiry that account for the ties that situated in-
stances of language use have to local norms and beliefs about lan-
guage and the macrosociological forces of social order that might
flow through them (Kroskrity 2000; Schieffelin et al. 1998; Gal
1996; Silverstein & Urban 1996; Bauman & Briggs 1990). An in-
terest emerged among these scholars in understanding the local
schemas and practices of interpretation and evaluation with which
participants and their audiences make sense of their own commu-
nicative events. Focused inquiries into aspects of verbal art and
performance, metapragmatics, and even textuality all evinced a
recognition of the dialectical relationship that perdures between
the beliefs that people have about language and the actual use of
specific language forms. Most recently, and under the rubric of
language ideology analyses (Kroskrity 2000; Woolard 1998), this
interest has taken on an even broader focus, expanding the study
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of this dialectical relationship farther into society and its forces by
considering how beliefs and talk about talk are informed by po-
litical economic forces. As such, language ideologies and metadis-
cursive practices (communication that implicitly and/or explicitly
refers to, indexes, or otherwise frames other discourses [Briggs
1993]) are explored today as mediating, in complex and often
conflicting ways, the manner in which details of language use and
practice are invoked by social actors to authorize, naturalize, and/or
resist and deconstruct local, colonial, nation-state, and even global
social orders (Kroskrity 2000; Schieffelin et al. 1998).

Recently, sociolegal scholars have initiated inquiries into the
language ideologies and metadiscursive practices of Anglo American
legal actors (Philips 1998; Mertz 1996, 1998; Matoesian 1995, 1998,
2001). In analyses of litigation contexts, some of Conley and
O’Barr’s powerful insights have been elaborated on in ways alluded
to above. Matoesian (2001) offers a detailed analysis of witness ex-
amination interactions in the William Kennedy Smith rape trial,
revealing the complex ways in which metadiscursive devices are
employed by both lawyers and witnesses in the competition over
influencing jurors’ interpretive frames of their courtroom talk.
These devices are rhetorically effective because they are attentive
to the institutional metadiscursive constraints that Anglo American
procedural law places on courtroom interaction, while at the same
time they are evocative of a web of ideologies of gender, sex, vio-
lence, and language use relevant to the rape trial (Matoesian 2001).

Matoesian reveals how the defense attorney and one of the
prosecution witnesses engaged in explicit contest over the impli-
cations of a statement by the alleged rape victim’s friend to the
defendant, in which she reported having said she was ‘‘sorry’’ she
and Smith ‘‘had met under the circumstances’’ of the evening of
the alleged rape. Relying on different metadiscursive practices of
direct and indirect quotation, the defense attorney framed the re-
ported statement in a way suggesting that it constituted part of the
discourse of ‘‘small talk’’ and friendly banter that are not typically
the ways in which women talk to their friends’ alleged rapists. The
witness proposed a different frame of the statement, attempting to
explain it as more confrontational and challenging of the defend-
ant. Both sides of the metadiscursive contest, and the juror audi-
ence, Matoesian claims, were equally informed by what he calls a
‘‘layered logic of patriarchal domination’’ (2001:38), by which
women who are victims of rape or connected to victims are ex-
pected to act and talk in certain ways, ways that do not include an
affect of anything other than fear, anger, or confusion (Matoesian
2001). By this logic, the interlocutors and their audience all orient
to an idealized cultural scheme of rape incidents against which the
alleged activity of the evening is evaluated. And it is through such a

Richland 241

https://doi.org/10.1111/j.0023-9216.2005.00082.x Published online by Cambridge University Press

https://doi.org/10.1111/j.0023-9216.2005.00082.x


comparison that jurors make an institutionally sanctioned decision
about ‘‘what happened’’ on the night in question, and thus decide
how the punitive power and authority of the state should respond
(if at all).

Matoesian’s conclusions echo Conley and O’Barr’s claims.
However, his attention to metadiscursive practices and language
ideologies offer additional insight into the patriarchal character of
cross-examination discourses by providing compelling data that
such notions did in fact inform the interlocutors’ own experiences
of the interaction and shaped the flow of legal power through it.

It is thus a background in the theories and methodologies of
legal discourse analysis, combined with more recent studies of lan-
guage ideology and metadiscursive practices, that together make
possible the extension of interaction-based analyses into contem-
porary indigenous and (post)colonial sociolegal institutions. Such a
combination affords insight into the details of Anglo-style juridical
practice employed in such contexts, and the constitution and flow
of sociolegal authority and power in and through those practices,
while at the same time compelling the analyst to recognize and
attend to the fact that such practices are fundamentally refigured
through the local ideologies by which indigenous and other par-
ticipants of (post)colonial legal institutions conceptualize them. To
show how this works, I shall apply this kind of analysis to the
discourses of tradition and law that emerge in Hopi Tribal Court
interaction.

The Hopi Tribe and Its Courts: A Brief Description

The Hopi reservation, established by executive order in 1882,
currently occupies 1.5 million acres of aboriginal Hopi land in
northeastern Arizona. The approximately 6,500 Hopi living on the
reservation occupy 12 villages located on or around three mesas.
Until the 1930s, nine of these villages operated under autonomous
village leadership, and there existed no formal tribal organization
or any tribal governance. In 1936, however, the Bureau of Indian
Affairs federated Hopi villages under a Hopi constitution written
and adopted pursuant to policies of the Indian Reorganization Act
(25 U.S.C.A. §§ 461–462, 464–479 [1934]). A representative Hopi
Tribal Council was also convened at that time as the sole body of
tribal leadership. It was only in 1972, when the Hopi Tribal Council
passed Hopi Ordinance 21, that a Hopi tribal judiciary was estab-
lished to replace the Bureau of Indian Affairs’ Courts of Indian
Offenses and provide the tribe with both a trial and appellate court
(Hopi Ordinance 21, §§ 1.1.1., 1.2.1, 1.3.1).
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Ordinance 21 relies heavily on the procedures of Anglo Amer-
ican–style adjudication in its enumeration of the operations of the
Hopi Tribal Court. Many of the basic processes and practices in the
Hopi Tribal Court system are thus similar to the activities of many
U.S. state and federal courts. Generally speaking, Hopi Tribal Court
is adversarialFlitigants submit written briefs and present oral argu-
ments that set forth the facts of the dispute and interpret principles
of law in a manner designed to advocate for a resolution favorable to
each party’s interests and to challenge the facts and law presented by
their opponents. Litigants can present evidence, including witness
testimony, and cross-examine the witnesses of their opponents. After
the presentation of evidence, litigants provide closing arguments.
Final decisions are made by either juries composed of members of
the Hopi tribe (in criminal cases) or judges (in civil cases and cases on
appeal), and these decisions can be appealed to the Hopi Appellate
Court upon a claim of judicial error during the trial.

The participants in Hopi Tribal Court proceedings are also
similar to the players in Anglo American courts. Both Hopi and
non-Hopi may sit on the Hopi judiciary; however, non-Hopi must
have a law degree while tribal members need not have such formal
legal training (although some law-related experience is usually re-
quired). Litigants have the right to represent themselves or retain
counsel. Counsel need not have a law degree nor be a member of
the tribe. Due to prohibitions of cost and location, counsel is ex-
tremely difficult for parties to retain, and though Hopi Legal
Services offers some resources, parties regularly represent them-
selves or retain many different representatives over the course of
litigation. Court clerks and bailiffs are also present for most trial
proceedings, as are audiences composed of relatives of the parties,
litigants waiting for their trials, and other court officials.

All trials are held in the Hopi courtrooms adjacent to Hopi
Police Headquarters near Keams Canyon on the Hopi reservation.

Tradition in Hopi and Other Tribal Jurisprudence

At the same time that the Hopi Tribal Court employs these
Anglo American–style adversarial rules and procedures, other trib-
al legislation and case law require the court to give a preferential
place to Hopi customs, traditions, and culture. In Resolution H-12-
76, the Hopi Tribal Council mandated that ‘‘in deciding matters of
both substance and procedure,’’ the tribal court give more ‘‘weight
as precedent to the . . . customs, traditions and culture of the Hopi
Tribe’’ than to U.S. state and federal law (see Resolution, Hopi
Tribe, H-12-76). The Hopi Appellate Court has recently reiterated
this rule, writing in Hopi Indian Credit Association v. Thomas, ‘‘The
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customs, traditions and culture of the Hopi Tribe deserve great
respect in tribal courts, for even as the Hopi Tribal Council has
merged laws and regulations into a form familiar to American legal
scholars, the essence of our Hopi law as practiced, remains dis-
tinctly Hopi’’ (AP-001-84,4 [1996]).

In this respect, Hopi law echoes the call from tribal jurists
across American Indian tribal courts to develop both substantive
and procedural bodies of law that rest fundamentally on the tra-
ditions and customs of the people they represent (Coffey & Tsosie
2001; Porter 1997b; Cooter & Fikenstcher 1998; Vincenti 1995;
Pommersheim 1995a, 1995b). Thus Vincenti writes, ‘‘The real
battle for the preservation of traditional ways of life will be fought
for the bold promontory of guiding human values. It is in that
battle that tribal courts will become indispensable’’ (Vincenti
1995:137). As a consequence, ‘‘the courts have found it absolute-
ly necessary to consult tribal custom and tradition and incorporate
these values into American-style legal systems’’ (1995:137).

At the same time that the Hopi Appellate Court expresses a
value for the use of Hopi custom and tradition in Hopi law, the
court recognizes that introducing tradition into contemporary
Hopi jurisprudence is neither a simple nor straightforward proc-
ess. In the same opinion quoted above, the court writes, ‘‘Hopi
custom, traditions, and culture are often unwritten and this fact can
make them more difficult to define’’ (Hopi Indian Credit Association v.
Thomas, AP.001-84, 4 [1996]). Other tribal legal professionals have
raised similar concerns about the ability to articulate legal princi-
ples from tradition (Tso 1989; Zion 1987). Zion, who, in reflecting
on his work in Cree, Pima, Navajo, and Blackfeet courts, explains
that the difficulties in ‘‘finding Indian Common Law’’ are ‘‘some-
times due to language problems, sometimes to that fact that many
Indians do not speak of their common law in articulated legal
norms, and sometimes to constraints created by non-Indian think-
ing patterns’’ (Zion 1987:125; see also Hunter 1999).

Still others are less quick to presume that notions of custom and
tradition are automatically valuable to contemporary tribal legal
processes. These scholars see problems in the degree to which legal
representations of customs and traditionsFmisrecognized as
either bodies of timeless principles that must be adhered to despite
social and political change (Miller 2001; Barsh 1999), or
alternatively as not faithful enough to ‘‘actual tribal pasts’’Fare
more about political power plays, constituting ‘‘modes of resistance
to all that Western legal culture represents’’ (Joh 2000:125) rather
than as any real articulation of local values and practices. As such,
custom, tradition, and culture are notions considered ‘‘too
problematic’’ to constitute a foundation for tribal jurisprudence
insofar as they invoke troubling ‘‘questions of authenticity,
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legitimacy, and essentialism’’ more suitable to arenas of politics
than law (Joh 2000:120).

These sentiments parallel recent and often bitter arguments
between indigenous leaders and scholars critical of the use of tra-
dition by indigenous political systems and movements as inau-
thentic and illegitimate representations of an ‘‘Edenic’’ tribal past
designed primarily for contemporary political gain (e.g., Clifton
1989, 1997; Hanson 1989, 1997; Linnekin 1990, 1991). These
hostilities have most notably arisen in the contexts of indigenous
Oceania, where scholars questioning the ‘‘invention’’ and essen-
tialization of custom and tradition in political revitalization move-
ments among native Hawaiians, Maori, and others have come
under severe critique from their colleagues and the indigenous
groups they purport to describe (Hanson 1989, 1997; Linnekin
1991; Trask 1991; for an overview see Friedman 1993).

But similar challenges have also been invoked by academics
studying contemporary Native North American nation-building
movements (Clifton 1997; Mauze 1997; see Dirlik 1999). Indeed, it
is in light of this perspective on the contemporary discourses of
tradition that at least one scholar concludes that ‘‘being Indian in
the United States today is, in New Age lingo, being ‘into denial’ in a
big way’’ (Clifton 1997:156).

Dirlik (1999) has noted the blind spot these critics seem to have
for understanding the political efficacy of the indigenous discours-
es of culture and tradition in their sovereignty movements. He
writes, ‘‘[t]he label of essentialism, extended across the board with-
out regard to its sources and goals, obviates the need to distinguish
different modes of cultural identity formation that is subversive not
only of critical but also of any meaningful political judgment’’
(1999:75, emphasis in original). Dirlik calls for greater attention to
the structures of power, political contexts, and historicity that in-
form the contemporary claims of custom, tradition, and unique
cultural identity made by indigenous social actors in order to see
how such claims might be radical and liberatory in the face of years
of colonial oppression and hegemonic control (Dirlik 1999). And as
such, he lends his voice to the arguments of others who call for a
rethinking of the evaluation of tradition and identity discourses in
contemporary indigenous politics away from analyzing the ‘‘au-
thenticity’’ of praxis and ideologies claimed as customary and tra-
ditional, and toward an exploration of the manner in which such
notions of tradition and custom are worked up in complex and
multiple ways in relation to discourses and practices that are un-
derstood as nonlocal and nontraditional, and that also inform in-
digenous life and politics today (Clifford 2001; Jolly 1992, 1994).

This endeavor remains fundamentally un-pursued in the con-
text of tribal court jurisprudence. Indeed, scholars repeatedly note
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that there persists a general lack of studies that detail the actual
operation of tribal courts and their discourses ( Joh 2000; Barsh
1999; Cooter & Fikenstcher 1998). Despite the explicit recognition
by tribal jurists that the force of tribal custom and tradition in
today’s tribal law necessitates careful consideration of their inte-
gration into contemporary Anglo American–style legal operations
(Barsh 1999; Porter 1997a; Pommersheim 1995a, 1995b), virtually
no work has been undertaken to examine the details by which this
process is accomplished in the discourses that constitute tribal legal
practices. It is thus toward an effort to begin to fill this void that I
now turn to the talk and interactions of the Hopi Tribal Court.

Talking Tradition and Talking Law in Hopi Courtroom
Interactions

The courtroom interactions analyzed in this article come from
approximately 30 hours of audio recordings of property dispute
hearings before the Hopi Tribal Court collected by the court as part
of its official record, from 1995 to 2002. In addition, the author
conducted interviews of Hopi tribal members (including legal pro-
fessionals and lay members),1 Hopi Tribal Court archival research,
and ethnographic observation of Hopi courtroom proceedings
over 27 months of fieldwork on the Hopi Reservation beginning in
1996, a period that included a 13-month stay from November 2001
to December 2002.

A review of Hopi case file archives revealed that since 1995, 15
civil complaints concerning property were filed with the court.
Property issues loom large in Hopi members’ concerns about law
and order in their village communities. This is reflected in the Hopi
Constitution, which, when originally drafted by the Bureau of
Indian Affairs was designed in recognition of the degree to which
Hopi in 1934 identified matters of property as an intensely local
concern. Indeed, despite other major governmental reforms written
into that constitution, issues regarding probate and the assignment

1 The interviewing conducted during this period did not regularly include discussions
with Hopi litigants. The decision to forgo such interviews, which would have undoubtedly
made valuable contributions to this study, was based on several considerations. Perhaps
most important, many of the cases analyzed here (including the case from which comes the
judge-witness interaction given the most detailed analysis here) are still considered to be
open matters before the tribal court. Because my research was conducted as part of a larger
project initiated by the Hopi court and village communities (see Footnote 2), I was con-
cerned (along with court officers) that my contact with litigants might be construed as ex
parte communications from the court to the particular party, communications that might
be seen as unduly influencing the outcome of their litigation. For this reason, it was de-
termined that the benefit of additional insight gained by such interviews would not out-
weigh the costs that might accrue to people still litigating and living through these property
conflicts.
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of village land were two of only four subject matter areas (along with
family disputes and adoptions) reserved to the exclusive jurisdiction
of what is generally referred to as the ‘‘traditional’’ leadership of the
nine separate Hopi villages (Constitution and By Laws of the Hopi
Tribe Article III, § 2 [1936]). This reservation is still recognized
today, and property disputes that come before the Hopi Tribal
Court are heard there only because the village leaders responsible
for addressing the matter have waived that original jurisdiction.

Thus Hopi concerns regarding property remain deep. In fact,
the research from which this study emerges is part of a larger project
initiated after Hopi village leaders from across the Hopi reservation
met with Hopi court officers and identified disputes over property as
the single greatest threat to the health and welfare of Hopi commu-
nities today.2 And a primary problem identified by tribal members
regarding the resolution of these property conflicts is the difficulties
they perceive in balancing claims to property based on notions of
Hopi culture and tradition with the Anglo American–style jurispru-
dence they see as characterizing contemporary Hopi tribal law.

Consequently, it is not surprising that discourses of culture and
tradition are a frequent and recurrent feature of both the written
texts and oral arguments proffered by ligitants, witnesses, lawyers,
and judges in Hopi property disputes. A review of the 15 cases on
file with the Hopi court reveals that 14 include recurrent com-
ments by one or more legal actors regarding rights to the property
at issue, or requests for how the dispute should be resolved, that
invoke some aspect of Hopi custom and tradition. And of the 12
hearings from these cases for which audio recordings were avail-
able, in only one did parties not argue a matter of Hopi tradition or
culture.3 These figures mirror trends in other tribal courts across
the United States. In a recent study of 359 published tribal court
decisions from 1992 to 1998, of 56 different tribal jurisdictions,

2 My involvement in this project derives from, and is authorized by, the fact that Hopi
tribal members themselves identified a need to investigate matters of tradition and law in
their property conflicts. The history of social science among the Hopi is long and con-
troversial. Efforts by ethnographers to represent Hopi life have been tainted by mis-
appropriations of Hopi culture (Whiteley 1993). The degree to which Hopi have felt
exploited by such practices has led one anthropologist to ponder whether anthropological
work among the Hopi should come to an end altogether, unless future work can respond
to the specific concerns of the Hopi themselves (Whiteley 1993). However, based on my
work as a clerk for the Hopi Appellate Court since 1996, and my recognized background in
law and linguistic anthropology, I was approached by Hopi village and tribal leaders to
explore issues of Hopi custom, tradition, and contemporary Hopi tribal law as they relate
to the problems villages are facing in addressing property disputes among their commu-
nity members. This has led not only to the research and analysis presented in this article,
but also to the creation of programs designed to inform tribal members about their tribal
legal system and to village leaders in the processing of property conflicts.

3 And this was in large part because the hearing was postponed to give the litigants an
opportunity to settle out of court, which they did.
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opinions concerning property disputes included references to trib-
al customs and traditions more often than opinions concerning any
other subject matter area (Barsh 1999).4

Qualitatively, the instances of tradition talk that emerge in these
Hopi courtroom interactions reveal a wide diversity of form, con-
tent, and distribution of speaking rights (who can say what, and

Figure 1. Explicit References to Hopi Tradition in Property Hearings.

i.) A Hopi litigant in opening arguments (August 10, 1998):

I’ payFI’ pay mongwit aw yukuya. Pay puma son qa hin navoti’ yungqa puma put ep yakyang
itamungem aw yukuya.

ThisFthis the leaders have taken care of this matter. Because they had certain
knowledge. They based it [their decision] on that [knowledge] to take care of this
matter for us.

ii.) A Hopi advocate in opening arguments (December 12, 2001):

Since that evidence will favor my clients it’s very likely that under Hopi custom
and tradition that they will succeed on the merits of the case.

iii.) An ‘‘Anglo’’ advocate during direct examination (March 22, 1995):
Now it’s true, isn’t it, that in Hopi tradition, orchards are generally considered to
be the man’s property?

Figure 2. Indexing Hopi Tradition Through Reference to Ceremonial Obli-
gations and Family Relations5

i.) A Hopi litigant in closing arguments arguing that her opponent should not
be awarded a home because as a man he cannot fulfill certain traditional
ceremonial responsibilities (April 29, 2000):

Pi qa tiimaytongwu! Pam yaw yep sinmuy oo’oy’ni? Pam yaw yep sinmuy amungem
noovalawni? Pangsosa sinom okiiwisngwu. I’ yaw pantini ? Qa’e. I’ pay son pantini,
taaqa.

He doesn’t even come to see the dances! Will he be receiving the people? Will
he come and prepare food for the people to eat? The people all come to that
[house].
Can he do all that? No. He won’t do that, he’s a man.

ii.) A Hopi judge taking testimony from a witness regarding the clan relations
between a party and the grandfather she claims bequeathed her orchard
land, which implies questions concerning the traditional transfer of
lands between clan members (December 29, 1997):

01 Judge: And was she from the same clan as the grandfather that worked the orchard?
02 Witness: No because you won’t be the same clan as your grandpa, you’d have to be theF

some other’s clan as you are aware at Hopi clanship.

4 But even here, custom and tradition are explicitly invoked in property case opinions
only 23% of the time, revealing the apparent disproportionate reliance on Anglo American–
style law about which so many tribal jurists complain. However, it may also be the case that
discourses and claims articulating notions of custom and tradition emerge more regularly in
the interactional contexts of oral arguments before tribal courts, where tribal members can
press their claims to the court, than in what is represented once tribal judges commit to
paper their final decisions and supporting rationale in the published court opinions.

5 It is important to note that intimately wrapped up with notions of tradition with the
Hopi are always issues of gender and identity. With regards to the body of practices and
beliefs Hopis generally describe as customary and traditional, there persist, at least ideally,
clear and specific distributions of social identities and responsibilities among men and
women, the fulfillment of which are invoked to justify claims to considerable symbolic and
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how, about Hopi tradition). Thus statements of tradition are ex-
pressed by Hopi and non-Hopi, and by laypersons, advocates, and
judges, in both English and Hopi utterances. Furthermore, in some
instances, tradition (navoti, ‘‘knowledge/teachings/tradition,’’ in
Hopi) is sometimes invoked through direct reference, as revealed
in the examples in Figure 1. In others, however, it is indexed more
indirectly, through talk about family and clan relations, or cere-
monial and other social obligations (see Figure 2).

For the analysis in this study, perhaps the most significant
characteristic of the ways tradition is talked about in Hopi property
hearings is the manner in which it is constructed in relation to what
are seen as the Anglo American–style juridical practices of the
court. Sometimes tradition is constructed in opposition to advers-
arial practices and norms of contemporary Hopi tribal law, while at
other times Hopi tradition is talked about in ways consistent (or at
least not in inherent conflict) with that law and court procedures.
Thus consider the examples in Figure 3.

Figure 3. Constructions of Hopi Tradition in Relation to ‘‘Anglo’’-Style Norms
and Practices of the Hopi Tribal Court.

i.) A Hopi litigant during witness examinations suggesting that oral wills are consistent
with Hopi tradition (October 17, 1997):

And it would beFI guess that, we’ve established that oral wills can be honored. And that
this is part of all that tradition that is involved here.

ii.) A Hopi advocate on the cross-examination tactics of the opposing non-Hopi counsel
(August 21, 1995):

He hasn’t sat up there once, and had any kind of devious answer to anything. In fact, he
Fif I had to say that he was badgered by Mr. Keith. ‘‘Answer me! Yes or no! Yes or no!’’
Hopi way, we don’t practice like that. Not even in the kiva, and you men know that.

iii.) An ‘‘Anglo’’ advocate in preliminary arguments arguing for contemporary Hopi law as
Hopi tradition (December 7, 2001):

I mean theFthe tribal court enacted ordinances, and part of those ordinances are the
rules by which the court has to govern the conduct in this court and the court’s bound by
those rules. They are Hopi custom and tradition. These aren’t White Man’s rules that
are some how imposed on this court. These are rules that the Tribal Council adopted.
These are Hopi custom and tradiFthis is the Hopi law.

material capital (including property). Thus it is often said that as a matrilineal, matrilocal
society, clan identity flows primarily from the mother to her children, and that homes that
mothers occupy can only be inherited by her daughters. Moreover, and as we saw in this
case, it is often said that only those daughters that assist the elders in their old age, and in
the preparation of food during ceremonial occasions, should expect to receive homes.
Men, on the other hand, because their work is primarily in raising crops in the field, and in
participating in the public and private rituals of the ceremonial societies, are often said to
only be able to lay claim to those fields that they work for the benefit of their mothers,
sisters, and ceremonial societies, but can never expect to inherit clan homes. Indeed, men
upon marriage are said to be expected to go and live with their wife’s family, until such
time as they can get the materials together to build her a home on her clan lands.

Of course these are idealized, structured notions of gender and identity relations, and
in many instances in contemporary Hopi communities, men claim and own homes inher-
ited from their mothers, and they live there with their Hopi wives. As a result, these issues
of gender and identity are complex, detailed, and, while quite important, would necessitate
a level of detailed and committed analysis that is best reserved for future consideration.
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In all the examples just provided, consideration is given largely
to the content of tradition discourses in property dispute hearings
before the Hopi court. However, the flows of power and authority in
sociolegal interactions are constituted not just in what is said, but
in how it is said, and in the metadiscursive practices and ideologies
that inform and shape that talk. Consequently, to properly consider
the social force of discourses about Anglo-style law and Hopi
tradition in Hopi Tribal Court interactions, and the multiple and
even competing ways in which those notions are constituted by Hopi
legal actors, it is necessary to delve deeper into the microdetails
through which these actors engage each other in those interactions
as they emerge in face-to-face exchanges. To do this, I offer an
analysis of an exemplary stretch of conflict talk that emerged in one
particular property hearing that came before the Hopi Tribal Court
in 1997.

A Dispute Over Property Inheritance Before
the Hopi Tribal Court

The dispute of particular interest here emanated from a conflict
between three sisters (petitioners) and their aunt (respondent) over
their competing claims to an orchard worked by the petitioners’
grandfather (also the respondent’s father). The petitioners, who still
live in the village where the land is located, claimed to have inher-
ited the property from their mother upon her death, because she
was the primary caregiver for their grandfather at the time of his
death (Affidavit in support of Petition for Injunctive Relief, James v.
Smith, CIV-018-94 [1994]). According to them, Hopi custom and
tradition dictate that property left intestate by a decedent should go
to the person in the family who showed the most commitment to its
maintenance and to the support of its late owner (Affidavit in sup-
port of Petition for Injunctive Relief, James v. Smith, CIV-018-94
[1994]). They claim that this person was their mother, the respond-
ent’s younger sister, and that upon their mother’s death (also fol-
lowing custom), this propertyFlike all Hopi women’s propertyF
should go to them, her daughters (Affidavit in support of Petition
for Injunctive Relief, James v. Smith, CIV-018-94 [1994]).

The respondent, however, claimed that in 1954 she and her
husband, an Apache man (and not a Hopi tribal member), were
taken by her father to the field in question and told that she was to
inherit the property upon his death (Answer to Amended Petition
and Counter Petition to Quiet Title and For Injunctive Relief, James
v. Smith, CIV-018-94 [1994]). The respondent claimed that because
this land is an orchard, traditionally worked by the husband, it does
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not constitute the kind of clan lands that are inherited through the
mother. Consequently, she contended that tradition requires that
her father’s intent to pass the land to her should prevail (Answer to
Amended Petition and Counter Petition to Quiet Title and For
Injunctive Relief, James v. Smith, CIV-018-94 [1994]) The petition-
ers countered this, arguing that regardless of the father’s prior
statements, tradition holds that the respondent had lost her claim
to this land when she failed to return to show any commitment to
its maintenance and when she married a non-Hopi man and left
the reservation to live with him (Response to Answer/Counter
Petition, James v. Smith, CIV-018-94 [1995]).

The parties brought their claim before the trial court. The
court accepted briefs from the parties and heard testimony regarding
their competing claims to the orchard. However, the court refused to
resolve the dispute based on this hearing alone, explaining in a minute
entry,

The Court has invited parties to address . . . questions [of custom
and tradition from the village of _________], however, they have
not been addressed, therefore it intends to call on its own motion,
individuals from the village of _________ to testify as to the cus-
tom, tradition, rule or law of that village as it relates to the own-
ership and relinquishment of land by female members of that
village who marry non-Hopis and, thereafter live outside the vil-
lage for an extended period of time and maintain principal place
of residence(s) or homes off the reservation. (Hopi Tribal Court,
Minute Entry, James v. Smith, CIV-018-94 [1995])6

The court later amended the entry, deciding not to call its own
witnesses and instead asking the parties to produce a list of witnesses
that the court would call on their behalf. In addition, the court
asked each of the party’s lawyers to submit a list of questions, written
in English, concerning the issues of custom and tradition to be
investigated at the hearing. The judge then explained that he would
translate the questions into Hopi and orally present them to the
witnesses (Hopi Tribal Court, Minute Entry, James v. Smith, CIV-018-
94 [1994]). In recognition of the likelihood that many of the wit-
nesses would be of a considerably advanced age, the judge ordered
the hearing to be held in their village (Hopi Tribal Court, Minute
Entry, James v. Smith, CIV-018-94 [1994]).

Each party submitted its list of witnesses, the petitioners calling
six women and the respondent calling seven men. Both parties
also submitted lists of questions. After rescheduling several times,
the hearing was eventually held at the village in question where

6 Out of respect for the privacy of Hopi village members, the name of the village
involved in this dispute has been omitted from this minute entry.
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present were the judge, the witnesses, and the parties (Hearing in
the Village of ______, James v. Smith, CIV-018-94 [1994]).7

A Hearing on Custom and Tradition

The stretch of talk analyzed below was audio-recorded by the
court clerk in winter 1997, but was not observed by this analyst.
The tribal judge presiding was a Hopi man with 28 years of ex-
perience on the Hopi bench. A fluent Hopi speaker, and deeply
involved in the traditional practices of his village, the judge did not,
however, come from the village where the dispute arose.

In some significant ways, this hearing was highly unusual for a
court based on a system of adversarial adjudication. Indeed, when
this case was appealed to the Hopi Appellate Court, one of the
appellate judges repeatedly remarked upon the form of this hear-
ing as something that would be much more normal for a conti-
nental, inquisitorial-style court than it would for courts grounded
in Anglo adversarial legal traditions.

Departing from the normal examination processes of the
Hopi Tribal Court, the judge played a central role in the ques-
tioning of the elders. Though the parties were asked to prepare
lists of questions to be asked of the witnesses, the judge took
control of the actual questioning process, translating the parties’
written English questions into Hopi and addressing them to the
witnesses himself. This approach had two significant consequenc-
es. First, no opportunity was given for any sort of cross-exam-
ination. Indeed, early in the hearing, the judge informed the
parties that they would not be able to speak in response to any
issues raised by the testimonies. Thus, no direct challenge to the
credibility of any of the witnesses or their testimony was ever
made by any of the litigants, even though the parties themselves
provided the witnesses. Though invoked to protect the sensibil-
ities of the Hopi elders and their lack of experience with hostile
interrogation, disallowing cross-examination under these cir-
cumstances would seem to stymie the very purpose of the hear-
ing: to make a determination as to which party produced the
more credible understanding of custom and traditional practices.
As a consequence, the judge put himself in the position of being
arbiter over the knowledge and experience of others, basing his
arbitration on implicit perceptions of witness credibility that nev-
er got a public airing. A decision based on such hidden consid-
erations risked accusations of arbitrariness andFgiven the small
size of the Hopi populationFundue influence (e.g., nepotism).

7 Again, there has been an omission of the village name.
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This situation played directly into a second consequence that I
give considerable treatment. The judge had much greater control
over the metadiscursive framing of witnesses’ testimony in a hearing
set up like this one. In an unusual mixing of roles, the fact finder
and decision maker in this case had the capacity to characterize the
evidence just as it was being presented before him. In effect, the
judge had the power to shape his decision even before the trial was
finishedFby controlling how the testimony was framed as a re-
sponse to a given set of questions, the judge attempted to control
both what that evidence was and how it would support his final
judgment. As we shall see, the conflict talk between the judge and
the witnesses turned precisely around the issue of the framing of this
testimony, as this issue remained a continuous source of interactive
trouble between the participants over the course of the hearing.

The Judge–Witness Interaction and the Emergent Trouble

Judicial efforts to control the frame of the elders’ testimony
were initiated almost at the very outset of the proceedings. In his
introduction, the judge commented explicitly about the issues to
which the elders were to speak, specifically asking the witnesses to
testify how often, according to tradition, a Hopi woman no longer
living in the village was required to return to her land if she was to
maintain possession of it. Consider first lines 002–011:

(1) Judicial efforts to frame the relevant issues for witness testimony.8

002 Judge: Pam hapi pay yephaqam hak ayo’
In that way truly now somewhere here someone to there
In that manner someone may go over

003 Yangqw ayo’ sen naala hoyok-hoyokni
From here to there perhaps alone move- will move
S/he might move away from here alone

8 The portions of transcript provided in this article from the 1997 Hopi hearing
employ several conventions typical of linguistic anthropological and other discourse an-
alytic studies (see Duranti 1997). Thus, names of speakers occur in the left column, Hopi
utterances are represented first in Hopi using an orthography from Hopı̀ikwa
Lavàytutuveni, A Hopi Dictionary of Third Mesa Dialect (Bureau of Applied Research in An-
thropology 1997). Utterances are represented one clause per line, with each clause then
translated twice, first with a morpheme-by-morpheme translation and then a looser Eng-
lish gloss, which appears in italics. Portions bolded mark the forms explicitly discussed
herein. Also note the following additional conventions:
001: Line numbers divide interactional discourses in a phrase-by-phrase progres-

sion, allowing for interlinear transcription.
HAB: Marks the Hopi habitual aspect suffix –ngwu.
SUBCL: Marks Hopi particles that are used in utterances to connect subordinate

clauses to superordinate clauses.
Ints: Marks Hopi particles that are used as modifiers, which intensify their object

forms.
CntrFct: Marks a Hopi particle –as that is employed in counterfactual statements.
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004 Niikyangw pi pay naat pi piptungwu
But truly now still truly return1HAB
But s/he continues to come back regularly

[Note: some lines omitted here]

007 Hı̀isakis sen pam pas pew pı̀pte’
How often perhaps she much to here return
How often must s/he return

008 Put pay naat
It now still
And still -

010 Tutuyqawngwu put tuutskwat
maintain control over1HAB it land
Ah . . . have the right over others in that land

011 Himu’ytangwu
Have as a possession1HAB
To have ownership of it

Of course it isn’t unusual for a judge to make a statement con-
cerning the issues to be considered by the witnesses as they provide
their testimony. Indeed, what is ever admitted as evidence in an
Anglo American trial are facts that are not simply reliable, but first
and foremost relevant, and the back-and-forth contestation that of-
ten emerges among advocates during witness examination often
turns on challenges by one attorney objecting to the relevance of
witness testimony that another attorney is attempting to elicit. Judg-
es in most Anglo American–style adversarial proceedings can thus be
regularly seen as involved in making determinations about what is
and is not information sufficiently relevant to warrant a witness
providing it through testimony on the stand (see, e.g., Philips 1993).

But this is not all the Hopi judge was doing. In focusing on the
grammatical and discursive structure of this stretch of talk, notice the
use of the indefinite terms9 yephaqam (somewhere here) and hak
(someone) at line 002. Here the judge was setting up the facts for
elders to review as hypothetical events similar but not identical to the
actual facts of the dispute. Then in lines 007–011, he posed his
question, employing at lines 010 and 011 verbs inflected with the
habitual aspect10 marker -ngwu. The judge repeatedly used the
Indefinite1HABITUAL construction exemplified here throughout

9 Generally speaking, indefinite terms (somebody, anybody, somewhere, anywhere,
someone, etc.) are a class of lexical and grammatical forms used when reference is made to
something that is held as unidentifiable. In Hopi usage, as will be explored, indefinite
terms can be employed by speakers to make claims without specifically referring to actual
people, places, or times (see Hopı̀ikwa Lavàytutuveni [Bureau of Applied Research in An-
thropology 1997]).

10 The habitual aspect is a grammatical category that denotes a quality of the event
described as characteristic of a period of time. In Hopi usage, -ngwu can give the sense that
the event or state it characterizes is a customary behavior or occurrence, or is a generally
true comment about the world (Again, see Hopı̀ikwa Lavàytutuveni [Bureau of Applied
Research in Anthropology 1997].).
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his questioning of all the witnesses. As one native speaker explained
to me, the form is often used in Hopi discourse by someone, usually
an authority figure, to ‘‘admonish’’ another to change some prob-
lematic behavior. A speaker invoking this genre advises a recipient by
explaining what one should do, because of what has always been done.
Such utterances thus project an evidential character of gnomic, gen-
eralized truth-value about the facts they purport.

When the judge employed the Indefinite1HABITUAL construc-
tion in his questions, he was projecting a metadiscursive frame pro-
posing that elders testify about gnomic, generalized principles of
tradition. And if we turn now to line 014, we see that witness 3 pro-
duced just such a principle, employing a similar construction. She said,

(2) Testimony of Witness 3: Part I.

014 Witness 3: Pu’ pam angqw suushaqam pı̀tungwu
Then s/he from there for once return1HAB
Then s/he should return once in a while

Using the third-person pronoun Pam (third-person singular pro-
noun s/he) to anaphorically reference the ‘‘someone’’ in the judge’s
question, coupled with the indefinite temporal particle suushaqam
(for once) and the habitually inflected verb pı̀tungwu (return
1HAB), the witness offered a principle of tradition, which is in-
deed that someone should return once in a while to their land.

But in the very next line, the elder shifted referents, and using
the demonstrative I’ (this) began referring to the actual woman
disputant and actual facts of the dispute.

(3) Testimony of Witness 3: Part II.

015 Witness 3: I’ pay qa hı̀sat, sutsep papki
This now not sometime always return
This one [the woman disputant] never came back frequently

And with the remainder of her turn she continued in this vein,
testifying at lines 016–018 and at lines 021–035 to the fact that
neither this woman, nor her husband, nor her sons, ever returned
to care for the land in question.

(4) Testimony of Witness 3: Part III.

016 Witness 3: Itam pi navoti’yyungwa
We truly have knowledge
For we know that.

017 Pu’ ansta i’ pite’
Then indeed this arrive
And if she comes

018 Pi koongya’yta me
Truly have as a husband you see
You see she has a husband. . .
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019 Hakı̀y koongya’at haqam nöömate’
Someone husband somewhere take a wife
When one takes a wife somewhere

020 Pep hakı̀y propertyyat engem tumala’ytangwu
There someone property for have work1HAB
He works her property for her. . .

021 Yang kur ansta as hı̀imu’yta
Along here perhaps CtrrFct have somethings
Apparently they own things around here.

022 Pu’ qa haqamwat ansta pam pite’ put aw hı̀ntingwu me
Then not anywhere indeed she arrive to happen1HAB you see
[But] when she comes here she does nothing in any of them, you see. . .

023 Pam pi qa yangqw sı̀nonı̀iqe
He truly not from here person
He’s a person not from here

024 Pam kya pay son yepehaq
She perhaps now not here somewhere
So he might not be willing

025 Put aw engem pas hı̀n hı̀ntsakniqey
It to for much something will do
To do things on them for her. . .

026 Pu’ pı̀w taqatı̀mu’yta pi
Then also have as married male children
And as well they have sons

027 Pu’ pumayani
Then will be them
They can be the ones (to come)

028 Niikyangw panis pam put ansta qa ang tumala’ykyangw
But always she it indeed not along there have work
But when s/he is not working them

029 Pu’ yepehaq pitukyangw
Then over here somewhere arrives
And finally now comes back

030 Pu’ pam put ang u’ùutativa.
Then she it along there begin to close
S/he has started to put fences around them.

031 Paasat pu’ pam
At that time then she
At that time

032 Pam pi oovi
She truly therefore
So s/he

033 Pay nuyniqw
Well me
From my point of view

034 Pi antsa as pi put pi kyapi qe’niqe
Truly indeed CntrFct truly it truly I guess stop
Did not work them

035 Oovi qa aw tumala’yta
Therefore not to have work
Maybe because s/he did not want them.
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Significantly, the type of gnomic grammar11 and the general-
ized principles of Hopi tradition that the judge claimed to want
from the witnesses is evident in the above testimony. The use of the
Indefinite1HABITUAL verb form construction at lines 019–020,
Hakı̀y . . . Hakam . . . Hakı̀y . . . tumalay’tangngwu (someone . . .
somewhere . . . habitually has such work) follows precisely the
framing that the judge proposed. Yet in his response at lines 038–
040, the judge rejected this testimony.

(5) Rejecting Witness 3’s testimony.

038 Judge: Pay nu’ ayanwat as umuy tuuvı̀ngta
Well I that way CntrFct you ask
I asked you in a different way instead.

039 Pay qa hakı̀y pas itam aw suuk aw taykyahkyàngw
Well not someone Ints we to one to look
We are not to look at some one person

040 turta put yu’a’totani
Let it will talk
As we talk about this.

It is after this that the witness began to realize that the judge’s
use of the Indefinite1HABITUAL construction was not simply in-
itiating a topic for her testimony, framing what would be deemed
some of the possibly relevant information she could speak to, but
was in fact working as a much more complete metadiscursive con-
straint on her talk, compelling her to speak only of gnomic principles
of tradition and expressly not to the particularities of this dispute.

The witness then initiated a challenge to the judge and his
efforts to control her talk. At lines 059–061, she questioned why
the judge only wanted testimony on generalized principles of
custom.

(6) Witness resistance to metadiscursive constraints on her testimony: Part I.

058 Witness 3: Noqw my understanding is
But
But my understanding is

059 Sùupan as ima yep naami hı̀ntsakqw
It seems as if CntrFct these here to oneself be doing
Because these [people] here are in dispute

060 Sùupan as itam pumuy- pay pumuysa engemyaqw
It seems as if CntrFct we them well those for the benefit of
I thought we were [doing this] only for themF

061 Kur hapi pay pas itam sòosokmuy engemya.
Perhaps truly well Ints we all of them for the benefit of
But appears [to me] now we are doing this for all.

11 Gnomic forms are those grammatical forms employed for the expression of gen-
eralized truths.
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In response, the judge asserted at line 062 that he was asking
for umuhnavotiy (your traditions):

(7) Restating the constraints.

062 Judge: Pay puy umuhnavotı̀y itam umumi tungla’yyungwa
Well your knowledge we from you be asking
We are asking you for your traditions

and then explained that testimony on the facts had been complet-
ed, as follows:

(8) Justifying the constraints.

067 Judge: Hak pumuy put maqahqat
Someone them it give
As to who gave it [land] to them

068 Pu’ hisatnihqat
Then at that time
And when that happened

069 Pam pı̀ pay paas yukı̀wta..
It truly well thoroughly finished
That has all been done.

It is this final comment that prompted another elder witness to
pointedly question the very purpose of the hearing. At lines 070
and 071, he said,

(9) Witness 4 questioning the purpose of the hearing.

070 Witness 4: Noqw i’ hı̀ntı̀qw yep pay aw paas yukı̀wtaqw
But it for what purpose here well to thoroughly finished
Then why when this has all been done

071 Pas pı̀w itam aw hı̀ntsatskya
Ints also we to being done
that we are even doing anything about it

He then asked, at line 74,

(10) Questioning the judge’s interest in village tradition.

074 Witness 4: Um it kitsokit- um navotı̀yat uma hintsatsnaniqe oovi
You this village you knowledge your will be doing therefore
What are you.-What are you going to do with the village’s knowledge

This tense interaction continued, and after the judge reiterated his
search for clarity on principles of tradition, it ended when witness 4
finally announced, at lines 087–090,
(11) Thwarting the hearing.

087 Witness 4: . . . Nu ’ aw wuuwaqw
. . . I toward think in that way
When I think of it,
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088 it yep [Village name] navotiyat kitsokit navotiyat
this that [Village name] knowledge village knowledge
this village’s traditional way

089 Put pay kya so’on hak pas hin
It now perhaps not someone very something
That is something that probably no one

090 pas navoti’ytani
very will have as knowledge
will know very much about.

What these spates of interaction reveal is the considerable dif-
ficulty posed by the judge’s demand that the witnesses speak only to
custom and tradition in the form of gnomic, generalized statements
rather than in application to the particularities of the dispute. What
motivated this conflict? Why did the judge remain so committed to
his restrictions on witness testimony, even when they contributed to
the breakdown of the hearing process? And why did the witnesses
resist this constraint? An answer comes if we consider the language
ideologies that inform these actions to suggest that this conflict talk
is as much a struggle over questions of authority and the legitimate
exercise of legal power as it is for speaking rights.

The Language Ideologies of Anglo American Law versus
Hopi Traditional Authority

Analyses of Anglo American legal discourse contend that the
legitimate operation of legal power and authority turns on lan-
guage practices whereby legal professionals apply abstract, ‘‘objec-
tive’’ legal principles to the facts of a particular dispute (Amsterdam
& Bruner 2000; Mertz 1998; Conley & O’Barr 1998; Mertz &
Weissbourd 1985). Anglo American legal processes, informed by
‘‘Western’’ notions of truth as transcending the particularities of
any given context, operate by linking ‘‘cultural-legal types,’’ em-
bodied in statutes, rules or principles of case law, to the facts of a
particular disputed action or event that are to stand as tokens of
those types. But as Mertz and Weissbourd explain, ‘‘[L]egal types
never have ‘automatic’ tokens . . . there is no automatic connection
between a particular event and its characterization as a cultural-
legal type. Rather, the similarity between the two must be culturally
created or imputed in a process of judgments’’ (1985:279). It is by
virtue of this process, achieved primarily through discursive and
metadiscursive shaping, that the facts of a particular case ‘‘take on
(symbolic) cultural-legal significance’’ by their presentation in legal
arenas, and as such are transformed by, and contribute to, the
ongoing praxis and maintenance of legal institutions and their
power and authority (1985:279). Thus, legitimacy for powerful
legal outcomes is achieved because this metadiscursive shaping
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allows, as Mertz explains, for ‘‘the putative objectivity of the
story once told in the apparently dispassionate language of the law’’
(1998:158).

In most Anglo American legal arenas, these processes are in-
itiated by the presentations of events and activities through evi-
dence discourses engaged in by the witnesses and advocates of two
parties. These presentations often contradict each other insofar as
they are undertaken by lawyers who have already significantly
‘‘transformed’’ the events of the dispute in order to highlight those
facts most likely to fit under a legal type that best supports their
claims. Then through cross-examination, evidence (including
witness testimony) is put under a critical lens to test its credibility,
giving the finder of fact and the decision maker an opportunity to
consider which parties’ legal claims find the strongest support,
made in light of the presentation of the events, relevant legal
principle, and the legal type–token relationship forged between
them.

But, out of concern for the cultural (and communicative) ex-
pectations of the Hopi elders called to testify, the judge in this
hearing excluded the opportunity for parties to question their own
witnesses or cross-examine the witnesses produced by their oppo-
nents. As a result, processes of forging and legitimizing legal type–
token relationships usually performed by the attorneys in advers-
arial trials here had to be undertaken by the judge himself. This
potentially put him in the position of contributing heavily to the
construction of the competing arguments that he himself would
have to decide between, insofar as he was also the fact finder and
decision maker in this trial. Any concern for maintaining legitimacy
for the tribal court, its decisions, and its authority, in light of Anglo
American notions of juridical ‘‘objectivity,’’ was threatened by the
conflation of the various adjudicatory roles under the judge’s sole
capacity as adjudicator.

Consequently, the judge’s repeated use of the metadiscursive
Indefinite1HABITUAL Hopi construction, and his rejection of
elders’ responses that spoke to the facts of the case, worked to
compel witnesses to tell tradition in a manner that produced gen-
eralized principles such as the legal types announced in Anglo
American law. And it is by these discursive choices that the Hopi
judge attempted to accommodate the ideologies of gnomic ‘‘ob-
jectivity’’ that ground Anglo American legal legitimacy at the very
interactional moment that he also invited discourses of Hopi cus-
tom and tradition into the court proceedings.

But by excluding the opportunity for adversarial confrontation
of testimony on custom and tradition, the judge was forced to im-
pose this gnomic metadiscursive frame on witnesses’ testimony so
that they would produce generalizable principles of custom ame-
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nable to adjudication in an Anglo American–style court. Without
doing this, the judge would have to play the role of both advocate
and decision maker in the same hearingFa position that violated
established Anglo American legal norms and threatened to under-
mine any legitimacy the legal proceeding (and decisions that
flowed from it) could have according to such norms.

Implicit in the judge’s moves was a construction of Hopi tra-
dition as at least partly commensurable with Anglo American–style
norms and practices of the Hopi court. There is certainly an ac-
knowledgement of differences between the two notions, reflected
in the adjustments he made (and attempted to make) to both the
witness examination process and the way tradition is told there.
Indeed, the very metadiscursive decision to move the entire pro-
ceeding to the village both bodily and semiotically re-centered the
hearing at least in part away from the usual place of Hopi tribal law
to a location ‘‘closer’’ to the community from where the notions of
custom and tradition (and the parties and witnesses) relevant to
this case emerged. Yet it was still a court proceeding, and the judge
was still the presiding authority. Thus there persists a fundamental
significance displayed in those moves suggesting that what matters
about Hopi traditionFits substantive ‘‘principles’’Fcan be suffi-
ciently and effectively elicited through what are ultimately Hopi
courtroom practices and the Anglo American–style law it is under-
stood as embodying and enacting. And it is along these lines of
metadiscursive negotiation that this Hopi judge attempted to strike
a discursive balance of the kind Pommersheim speaks of: working
to insure that tribal court proceedings in this case resonated with
both the authority of Hopi tradition and the language of ‘‘objec-
tivity’’ required in the legitimate exercise of Anglo American–style
jurisprudence (Pommersheim 1995b).12

While this may explain the judge’s stalwart commitment to his
use of the gnomic Indefinite1HABITUAL construction (and his
other semiotic moves), even in light of the witnesses’ relentless
challenges to them, it does not reveal what the witnesses found so
problematic in the first place. In order to understand this, we must
inquire into some of the conceptions of authority, power, and
knowledge that many of these Hopi elders may have been carrying
with them when they entered the hearing, and the fit these con-
ceptions have with the judicial metadiscursive practices just
reviewed.

12 Special thanks are due to one of the anonymous reviewers of an earlier draft of this
article who helped clarify this point for me, leading to a more complex appreciation of the
different and competing ways in which tradition and its relations to tribal law were being
constructed in this case.
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Tradition and the Exclusivity of Hopi Knowledge/Power

It is a regularly related Hopi belief that authoritative knowledge
of village traditions, and the power that comes with it, is not equally
distributed to all Hopi people. Rather, tradition is often described as
a body of ‘‘esoteric ritual knowledge’’ specific to each village and
learned only by some Hopi via traditional narratives told during
their secret initiation into their specific village’s ceremonial societies
(Whiteley 1998:94; see also Brandt 1954; Geertz 1994; Levy 1992;
Rushforth & Upham 1992; Titiev 1944; Whiteley 1988, 1998). This
is explored most thoroughly in Whiteley’s discussion of the general
distinction made by Hopi between pavansinom (‘‘important/ruling
people’’) and sukavungsinom (‘‘common/ordinary people’’):

pavansinom are primarily those members of the core segments of
matrilineages who hold principal offices in the ritual order . . .
Power accrues to them through the control of the specific ritual
knowledge required to perform the ceremony effectively. Non-
members of apical segments and members of clans which own no
ceremonies, important offices, or highly valued ritual knowledge
generally lack control over significant supernatural power and
are thus sukavungsinom. (Whiteley 1998:87, emphasis in original)

But the Hopi notion of pavansinom does not merely apply to
individuals who occupy institutionalized roles of clan and village
ceremonial authority. Tellingly, at least some Hopi extend the term
to those acting decidedly outside the socio-ritual order, people
called popqwat, or witches/sorcerers. Witchcraft gossip spreads
about those people who appear to live lives so full of material and
symbolic wealth, and whose enemies seem so regularly downtrod-
den, that they have achieved these circumstances through their
preternatural knowledge and manipulation of cosmic forces.

A picture thus emerges of the manner by which Hopi under-
stand a fundamental and inextricable link between knowledge and
power. For, as Whiteley explains, valuable traditional knowledge
(navoti)

concerns the ability to influence, create or transform events in the
world. The Hopi universe . . . is filled with intentional forces of
which mankind is a part. Pavansinom have the knowledge to tap
into these intentional forces to affect the course of events.. . . The
authority of pavansinom, then, is predicated on the collective belief
that they can either benefit or destroy life. (1998:94–5, emphasis
in original)

At least in some ways, then, knowledge of tradition is thus itself
a form of coercive control for some Hopi, albeit one that ought
never manifest itself explicitly in some differential access to mate-
rial resources. Instead, and insofar as this knowledge is tightly
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guarded by those who possess it, it becomes a scare resourceF
property in its own rightFthat instills fear and respect for those
who have it from those who don’t.

Navoti can also work in a more hegemonic way to legitimize the
authority of those possessing it. Whiteley explains that pavansinom

tare also attributed with control over highly valued truth. In eve-
ryday Hopi discourse, one of the most distinguished terms for a
man is navoti’ytaqa, ‘‘a man of knowledge.’’ Conversely, an oft-heard
comment is that an opinion deserves no attention because its bearer
is pas qanavoti’ytaqa, ‘‘really not a man of knowledge.’’ Navoti’ytaqa is
an informal designation of one with authoritative wisdom, whether
it pertains to ritual, history, ecology, geography, or other valued
domains of understanding. Typically, such an individual is one
whose age, status in his kin group, ceremonial position, and dem-
onstrated facilities with oral tradition, denote an unimpeachable
control of truth. (Whiteley 1998:94, emphasis in original)

For the Hopi, then, knowledge of traditionFwhether sacred or
secularFis often intimately tied to the legitimate authority of the
possessor and is an essential element of that person’s efficacy in the
world. That is, in at least one predominant conceptualization, tra-
dition is not merely some cohesive body of inert information, easily
detachable from its source and transferred to new carriers and new
contexts. Rather, it is a highly charged, highly valued index of an
individual’s potential to effect change in the world, to control its
events and activities. Knowledge is power in the truest sense. And it
is also truth in the most powerful sense. As such, it can be con-
stitutive of a Hopi individual’s legitimate authority to affect the
world through the planning and execution of sacred ritual and
secular political acts, includingFin no small partFthe resolution
of disputes.

Insofar as the litigants asked the Hopi elders to appear at the
hearing precisely for their perceived ‘‘unimpeachable’’ access to
truth and wisdom, it is also likely that at least some members of
their village recognized them as Pavansinom.13 Thus it is in light of
this understanding of Hopi conceptions of the knowledge, power,
and authority of Pavansinom that it is possible to gain insight into
the Hopi elders’ difficulties with the judge’s use of gnomic framing
strategies in the judicial hearing analyzed earlier.

13 Indeed, one of the elder witnesses made this explicit at the hearing. He said,

Witness 6: Pay antsa, itam kitsokit ep wimmongwit, itam hapi momngwit, me. Niiqe
itam
Pep pumuy amungem hin wuuwantota pep . . .

As a matter of fact we are the ceremonial leaders in the village. We are the leaders
you see, and we are the ones who concern ourselves with things for their welfare . . .
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Talking Tradition, Talking Law in Hopi Tribal Court

As described above, the judge appeared motivated to insist on
this metadiscursive frame in an effort to get the elders to produce
testimony concerning custom and tradition already transformed
from particularized comments on a specific set of events to more
abstract, generalized principles amenable to the Anglo American–
style adjudicatory processes of the court. But use of this metadis-
cursive frame had another consequence. That is, where use of the
gnomic allows for reflection and analysis of hypothetical situations
and abstract, ‘‘objective’’ principlesFexcellent for Anglo Ameri-
can–style lawmakingFit did not allow for the elders to conduct
explicit discussion of the actual world or the taking of action in it.
And as we saw, these elders were specifically prohibited from dis-
cussing the particularities of the actual case, and from the recom-
mending of steps to be employed for remedying the dispute. The
effect this seemed to have from the perspective of the Hopi elders
was the separation of the inseparableFthe splitting of knowledge
from the power and authority to act on it. These elders, these Pa-
vansinom, seemed to object to the degree that they were being
compelled by the judge to speak with legitimacy as to their knowl-
edge of custom and tradition (navoti) but without having any force
over the purposes to which it would be put. From their perspective,
they were repeatedly told to speak about custom and tradition in
the abstract, but not to resolve the very dispute for which they had
been called and upon which they expected to take action. As
another elder witness at the hearing attempted to establish early on,

Now i’ pay yan Hopivewat pay oovi itamùupe . . . noqw pay, itam
. . . itam hak yanhaqam hı̀ntaqat itam aw yukuyanggwu, me. Ita-
mumi posnayaqw pu’ itam amungem put yukuyangwu, me. I’
yangqw . . . Pahanna pay pew qa makiwa’yta, me. Pahaana. Pam
pay qa pew makiwa’yta. Itam kı̀tsokit ang yesqam, momngwit,
itam hapi öqalat hı̀mu’yyungwa, me. Pam pay ı̀ipaqw pay qa . . .
pay qa itamumi . . . Noqw oovi ’ ’pay yan Hopivewatnı̀iqe’’ pi pay
qa Pongsikmı̀q mongwit aqwni. Qa Chairman aqwni. Pam pay
pew qa öqalat hı̀mu’yta, kitsokit aw. Itam hapi öqalat hı̀mu’yyung-
wa, yanta hapi’ ‘i.

So this issue according to the Hopi way of doing is ours [up to us].
So we resolve things for one who is in this kind of situation. This
white man has no authority here [in regards to what has been
stated]. He has no authority here. We who live in the villages, the
leaders, we are the ones who have the power. He that is from the
outside does not . . . So because this condition [the dispute] exists,
according to the Hopi way, this is not something that should go to
the Superintendent at Keams Canyon. Nor to the Chairman. He
has no power extending to here to the village. We are the ones
who have the power. That is the way it is.
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Indeed, the reference to ‘‘this white man’’ above may in fact be
best understood as a synecdochic critique of the tribal adjudicatory
system within which these elders found themselves; that is, a
system that on its face confronted them with the structures, prac-
tices, and discourses of a fundamentally Anglo American–style
jurisprudenceFa system that wanted their knowledge, and
thus their power, but (at least from their perspective) not their
authority.

In light of these beliefs, the elders’ challenges to the judge’s
constraints on their testimony suggest a reading of the judge’s talk
as an illegitimate attempt to appropriate their traditional knowl-
edge and the authority and power that come with it. When one
elder suggested that the judge’s refusal to let them speak to the
facts of the case was asking them to ‘‘do this for all,’’ she implied
that the judge was compelling them to talk too freely about tra-
dition, in a manner suggesting a direct conflict with at least some
Hopi ideologies about the humble exercise of power. When an-
other elder questioned what the judge would do with the ‘‘village’s
knowledge,’’ he was foregrounding the fact that this judge himself
is not from their village, and as such was precluded by Hopi ide-
ologies of tradition from legitimately knowing or even hearing the
information he sought.

Significantly, through these expressions, the elders articulated
a construction of tradition and its relations to the courts’ Anglo-
style law that commented upon and competed directly with the
same discursive moves employed by the Hopi judge to accommo-
date Anglo American notions of legal legitimacy. As much as the
judge’s legal power traded on his capacity to metadiscursively
combine the content of Hopi traditional knowledge with the
generalizing discourses of Anglo American legal ideology, the im-
plications of these witnesses’ objections are that legitimate
exercise of their power and authority traded on expressions of
tradition that must be constructed as both restricted in applica-
tion to particularized circumstances and spoken only to exclusive
audiences. Where the metadiscursive constraints the judge
used to accommodate the demands of Anglo American legal
objectivity directly conflicted with the ideologies of exclusivity
grounding the constructions of Hopi traditional authority
these elders proposed, they could challenge the discursive impo-
sition of Anglo American legal principles into their testimony by
challenging the judge’s talk as requiring them to tell tradition in
improper ways. It is in and through these multiple and competing
constructions of tradition and contemporary Hopi law that this
discursive conflict emerged, and it is the high stakes of power,
authority, and legitimacy that prohibited either side from backing
down.
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Conclusion

In a 2001 property dispute proceeding before the Hopi court,
a Hopi witness testified to the actions of one of the parties that she
felt justified the issuance of a preliminary injunction against him.
Among the things the witness described was how she and her sister
encountered the man at the site of the disputed property, in the
middle of night, wearing all black, with his long hair brushed over
his face. When they confronted the man, the witness explained, he
refused to identify himself or talk at all. ‘‘And I said ‘Who is it?’’’ the
witness explained, ‘‘And he was still standing there. He was stand-
ing there.’’

A Hopi consultant who had heard the testimony explained that
what the woman was describing suggested this man’s attempts to
intimidate them. ‘‘He’s trying to indicate to them he has the power
to call these supernaturals to help him,’’ suggesting his powers as a
powaqa. And this largely had to do with the man’s refusal to re-
spond when spoken to. As the consultant explained,

If he was really trying to get at them you know in thisFmentally
in that way, you know he wouldn’t speak to them. You know
because none of ourFwhen we hearFwhen we hear these scary
stories, the scary person never talks. They don’t say anything . . ..
Not talking is the key to this whole scary business. Because the
supernaturals come from another world, and so logically, they
may not speak the language we speak or there’s a communication
barrier.

As suggested by this explanation, the failure to interact, the
refusal to communicate, suggest the limits of Hopi community to
Hopi. Talk matters in this way for Hopi. It marks the horizons of
belonging and locates the powers ‘‘out there’’ that can either con-
tribute to community well-being or threaten its dissolution. Face-
to-face interaction grounds community, instantiates it, (re)creates it
in the course of life on the Hopi reservation.

If talk and interaction matter to the peoples caught up in the
sociolegal contexts of (post)colonial relations and conditions, then
they must matter to those of us engaged in the academic inquiry
into and representation of those contexts. The effort has been
made in this inquiry to both argue for and display the importance
of attending to sociopolitical language and interaction of the type
that emerge in the context of contemporary Hopi tribal court pro-
ceedings. These analyses reveal how differently situated Hopi ac-
tors take up the discourses of Hopi tradition and the Anglo
American–style jurisprudence of the Hopi court in multiple, com-
plex, and competing ways for the purpose of securing the signif-
icant power, authority, and legitimacy that come with and through
those discourses. By attending closely to the form and context of

266 Talking Tradition, Talking Law in Hopi Tribal Court

https://doi.org/10.1111/j.0023-9216.2005.00082.x Published online by Cambridge University Press

https://doi.org/10.1111/j.0023-9216.2005.00082.x


those interactions, and the metadiscursive practices and language
ideologies that inform them, we can see a Hopi judge and Hopi
witnesses actively and agentially engaging in the constitution of
notions of tradition and law in the emergent interactional moments
of their tribal courtroom proceedings.

As such, this analysis stands generally for the value of, and as a
model for, extending the theories and methodologies of legal dis-
course analysis and metadiscursive practices to the study of con-
temporary indigenous and (post)colonial legal institutions. In so
doing, unique perspective is gained on the complex ways in which
Anglo-style legal practices and institutions are locally constituted in
the details of everyday (post)colonial sociolegal interactions, artic-
ulating with other local discourses of power and authority (i.e.,
‘‘tradition’’), and are emergent in light of the ideologies and be-
liefs that inform indigenous interlocutors’ use of those sociolegal
practices.

More particularly, I hope that this analysis additionally offers
an important corrective to the work of scholars who criticize the
role of tradition in contemporary indigenous law as more a reflec-
tion of identity politics than of actual values and practices. What is
revealed is the degree to which representations of tradition, like
representations of law, are always political, all the way down. That
is, that there can be no real division between the representations of
traditional practices and beliefs and the articulations of power, au-
thority, and legitimacy that go along with them. This is precisely
the source of the elders’ objections to the Hopi judge’s metadis-
cursive constraints on their testimony. The Hopi judge and elders
engaged each other in conflict over the rights to control the ex-
pression of Hopi tradition precisely because of the power that ac-
crues to those who possess those rights.

Those scholars critiquing the political character of tradition
discourse thus fundamentally miss the point, primarily because
their accounts of tradition and law in tribal jurisprudence fail to
consider the details of the kinds of sociopolitical interactions de-
scribed here. As such, their arguments either subscribe to notions
of a depoliticized, essentialized body of practices and discourses
that they imply constitute ‘‘real’’ tribal traditions that are beyond
the reach of contemporary tribal actors, or, as Dirlik (1999) so
rightly points out, they essentialize essentialism, not appreciating
the extent to which tribal actors’ talk about tradition constitutes
important and powerful sociopolitical acts designed to challenge
the hegemony of (post)colonial regimes that continue to impinge
on them. Either way, by not considering the manner in which tribal
legal actors are actively talking with, to, and through the discourses
of tradition and law that constitute tribal legal practices, sociolegal
scholarship in these arenas will continue to overlook the multiple,
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complex, and sometimes conflicting ways in which notions of tra-
dition, law, and culture mediate the (post)colonial conditions within
which tribal members’ lives and laws are imbricated.
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