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The Hoge Raad der Nederlanden (Dutch Supreme Court),
founded in 1838, has grown from an insignificant body to a politically
important institution in Dutch society. Partisan politics, however,
does not influence appointments of justices, although the formal pro
cedure of appointments gives the lower house of Parliament ample
opportunity to exercise such influence. This nonpolitical appoint
ment to a highly politically active highest court is unique among
highest courts in Western democracies. In this article, I examine the
history of both the decisionmaking of the Court and the appoint
ments of justices and suggest explanations for the disparity between
the political role of the Court and the nonpolitical appointments. I
also compare the Dutch exception to the practice of highest courts in
other Western democracies, concluding that there is evidence that
partisan political interference in appointments to the Dutch Supreme
Court will grow in the future.

I. INTRODUCTION

In 1919 the Hoge Raad der Nederlanden (the Dutch Supreme
Court) rendered a decision in Lindenbaum v. Cohen (1919) that
meant the start of a new era, both for the Supreme Court and for
its political role in Dutch government. Lindenbaum was an Am
sterdam printer. A competitor, Cohen, had given money to an em
ployee of Lindenbaum to gain access to information at Linden
baum's office, including, for instance, copies of contracts with
customers. Lindenbaum sued Cohen in tort and won at the trial
court but lost at the court of appeal. The case continued up to the
Supreme Court.

Until then the Supreme Court had held that one is liable in
tort only if a statutory provision has been violated. Cohen had not
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Kate. The study was supported with the generous hospitality to the author
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Klik, Shari Seidman Diamond, and two anonymous reviewers for their com
ments on earlier drafts.
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746 THE DUTCH SUPREME COURT AND PARLIAMENT

committed such a violation. In the decision in Lindenbaum v. Co
hen, however, the Court changed its course dramatically, and de
cided that the relevant article in the Civil Code (art. 1401), which
states that one is liable for violation of an statutory rule, should be
read as "an act or omission which infringes another's right, or con
flicts with the defendant's statutory duty, or is contrary either to
good morals or to the carefulness which is due in society with re
gard to another's person or property" (translation by Fokkema,
1978: 137-38; emphasis added).

With Lindenbaum v. Cohen the Supreme Court departed from
its strict adherence to the literal interpretation of statutes and for
the first time took an expansive view of law.! During the follow
ing decades the Court extended this broad interpretation of codes
and statutes, growing from an insignificant nonpolitical body to a
politically powerful institution in Dutch society.

While the Dutch Supreme Court grew to a politically influen
tial body, partisan influences in appointments to the court did not
develop. In this article I will discuss the relation between changes
in the appointments to the Court and its political (and nonpoliti
cal) role in Dutch society from the Court's founding in 1838 to the
present. I will show the tremendous contrast between the political
role of the Court and the present practice of appointments of jus
tices, comparing the Dutch Supreme Court to highest courts
abroad.

The basic theoretical question I address is how judicial inde
pendence, especially judicial policymaking, can be reconciled with
democracy. In most Western democracies, as judicial policymaking
expands, partisan political involvement in the appointment process
of justices increases in one way or another. The highest courts in
Western democracies rarely have substantial political power with
out a political or partisan system of appointments.

In general, two models of appointments to the highest courts
prevail. In one model, most justices are appointed from the judici
ary and appointment to the highest court forms a natural final po
sition in a lawyer's career. In these cases appointment to the high
est court is often, but not always, restricted to career judges, and
partisan political influence is indirect or absent (see Table 1). Ex
amples are appointments to the cour de cassation in France.f to
Law Lord in the United Kingdom, and to the corte di cassazione in
Italy. The second model is political appointment of justices, usu
ally by partisan affiliation. In these appointments, the parliament
or a parliamentary committee plays an important role. Examples
are appointments to the U.S. Supreme Court, to the Bundes-

1 Recently VanMaanen (1986: 129) pointed at a few earlier incidental de
cisions, in which the Court did not strictly adhere to the literal text of a stat
ute either.

2 I restrict the discussion to ordinary court systems. In most so-called
civil law centuries, there is also an administrative court system.
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verfassungsgericht in West Germany, to the corte costituzionale in
Italy, to the Supreme Court of Canada, and to the conseil constitu
tionnel in France.P

The highest courts in Western democracies also vary in the
extent to which they play an active political role in their country.
Politically inactive courts tend to adhere to precedents or the lit
eral text of statutes.f as, for instance, the cour de cassation or the
House of Lords. Moderately political active courts take a expan
sive view of precedents and statutes, as is done by the Dutch Hoge
Raad der Nederlanden. The most political active courts exercise
judicial review of statutes to achieve conformity with the constitu
tion. That power, either based on statute or adopted by the court
itself, attracts partisan political involvement in the appointments
to the court (see Table 1).5 The most striking example is the U.S.
Supreme Court, although the magnitude of its power is unique
among Western democracies, or even compared to other common
law countries." Outside the common law countries, constitutional
review was introduced only recently, after the Second World War.
In these countries the power of constitutional review was not
given to the then highest court but to a specially created constitu
tional court (see Table 1).7

Models of appointment and political activity appear to be re
lated. The second model of appointments-active partisan influ
ence by parliament-is applied to highest courts that have a polit-

3 Partisan political influence could also be exercised through removal of
justices. In the courts under discussion, the justices are appointed either for a
specific term (for instance, nine years in the constitutional courts of France
and Italy, or twelve years in the constitutional court of West Germany), with
or without the possibility of another term, or they are appointed for life. The
latter can mean until death (as in the U.S. Supreme Court) or until a preset
age (usually seventy, as in the Dutch Supreme Court). In all countries, how
ever, justices are protected from political or government influence during
their tenure, either because no removal procedure exists or because the re
moval procedure is very cumbersome.

An indication of partisan political influence on appointments may also be
found in the composition of the highest courts. Holland (1988: 92-93) states
that the political role of the German constitutional court is emphasized by the
fact that the justices are recruited not only from the judiciary but also from
among civil servants, law professors, and politicians who have passed the state
law examination. Although recurring appointment of politicians may support
his contention, there is no reason to evaluate the appointment of former law
professors and former civil servants as an indication of the political role of a
court.

4 Depending on whether the court operates in an common or civil law
country, respectively.

5 Table 1 deals only with the most far-reaching form of judicial activism,
constitutional review.

6 Although the Supreme Court of Canada can exercise constitutional re
view, Baar (1988: 55) stresses that this court took a much more restrained ap
proach during the 1970s than did the U.S. Supreme Court.

7 Brewer-Carias (1989: 185 ff.) refers to a system in which a special court
is created for constitutional review-the concentrated system, as opposed to
the diffuse system in, for instance, the United States.
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752 THE DUTCH SUPREME COURT AND PARLIAMENT

ical active role and the first model of appointments to politically
inactive courts. In other words, the more politically active a high
est court is, the more political partisan influence on the appoint
ments to the court.

The Dutch Supreme Court casts some light on how democra
cies can manage this process, because it presents a seeming para
dox: as the Supreme Court became more involved in policymaking
during the last century and a half, parliamentary involvement in
the appointment process declined.

In the following, I will try to develop some explanations for
this phenomenon, based on the developments of both the decision
making by the Court and the appointments to the Court during
the last century and a half. In order to give some background to
the discussion, I begin with a brief outline of the Dutch legal cul
ture and the Dutch court system.

II. THE LEGAL CULTURE

Prior to the French occupation of The Netherlands-the occu
pation lasted from 1795 to 1813-the country was a federal republic
that consisted of rather autonomous provinces and consequently
had a judicial system that resembled a hotchpotch. Although Ro
man-Germanic law provided a generally accepted legal framework,
much of legal decisionmaking was governed by customary law.
The French not only brought the system of codification to The
Netherlands but also left the country with a uniform, hierarchical
structure of courts.

In 1814 the country became a constitutional monarchy. The
constitution prescribed codification of the law which resulted in
the Civil Code of 1838 and the Criminal Code of 1881. These codes,
as revised, are still in force today." The basic idea of extensive cod
ification in The Netherlands-as, for instance, in Germany (Hol
land, 1988)-was that every conceivably subject could be incorpo
rated in a code, and thus the judge's role was no more than to
apply a rule of law to a specific case ("le bouche de la loi," after
Montesquieu, 1871 [1748]). The body of legislative rules was para
mount, and any development of the law through precedents was
out of the question. This view of the division of power was para
mount in nineteenth-century legal thinking, especially in the civil
law countries (see Cliteur, 1989; Cummins, 1986; Kommers, 1976).

According to the traditional civil law model of judicial deci
sionmaking, once the facts of the case are subsumed under the ap
plicable legal rule, the decision should almost automatically

8 Shortly after the Second World War, a fundamental recodification of
the Civil Code was undertaken. The Nieuw Bugerlijk Wetboek (New Civil
Code) came into force only in part and will come into force completely in 1992.
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emerge. Because dissenting opinions suggest that the codes might
be unclear, they are strictly prohfbited.f

The Dutch codes were, and are, not subject to judicial review
or amendment. An article in the constitution itself declares stat
utes untouchable.l? Judicial review of the constitutionality of stat
utes, then, is impossible. Treaties, however, supersede legislation,
and through review of statutes for conformity with treaties, as, for
instance, the Treaty of Rome, a limited form of "constitutional" re
view is possible.

Legal procedure in The Netherlands, like that in most civil
law countries, accords with an inquisitorial model: the judge con
trols proceedings, the calling and questioning of witnesses, and the
like. The judge's active role in court has no parallel outside the
court. Members of both the sitting and standing magistracy tend
to keep a low profile. To take the justices of the Supreme Court as
an example, only a few Dutchmen could name one or more mem
bers of the Supreme Court and most law students cannot name the
president of the Court. Justices are reluctant to express their indi
vidual opinions publicly. Until a decade ago, for instance, contribu
tions of Supreme Court justices to debates at meetings of the
Dutch Law Association (Nederlandse Juristenvereniging) were
left out of the printed proceedings. There has been a tendency
over time toward more openness for the judiciary, but explicit
political involvement is still subject to strong criticism.I!

The basic model of Dutch civil and criminal law has not
changed since the beginning of the nineteenth century, but dra
matic changes have occurred within that basic framework, changes
in which the Dutch Supreme Court played a major role. Before
discussing these changes, I will give a brief outline of the Dutch
court system.

III. THE STRUcrURE OF THE COURTS

As in most other civil law countries, the administration of jus
tice in The Netherlands is divided among administrative and ordi
nary courts. I restrict my discussion to the ordinary courts. The
judicial organization is based on the Judicial Organization Act
(Wet op de Rechterlijke Organisatie) of 1827. This act, accom
plished after twelve years of discussion, changed the enormously

9 For instance, violation of the secrecy of judges' deliberations prior to
their decision ("the secrecy of the courts chambers") is not allowed.

10 The relevant article in the constitution, now art. 120 Grw. Ned., used to
read, "the acts of parliament are untouchable," but with the constitutional re
vision of 1983 has been rephrased to "the judge will not enter into judgment of
the constitutionality of acts of parliament." However, it is generally assumed
that the meaning is still the same (see, e.g., Van Buuren, 1987: 54 ff.; Polak,
1987: 122).

11 For instance, the vice president of the Amsterdam trial court, Cnoop
Koopmans, was much criticized for becoming a member of the Amsterdam city
council.
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diverse court system that existed in every Dutch province prior to
the French occupation into a nationally uniform hierarchical struc
ture. The secession of the Southern Netherlands (now Belgium)
necessitated some changes in the 1827 act, and thus the act did not
come into force until 1 October 1838. On that date, all courts en
tered upon their duties. The act-as revised-has survived the
past one and a half centuries.

The Dutch court system is organized in four layers (see Fig.
1). The lowest level, the cantonal court (kantongerecht) hears

I

Hoge Raad der Nederlanden

(1 court)

I
Gerechtshoven

I(Courts of appeal- 5 courts)

Arrondissementsrechtbanken

(Courts of first instance; also hear

appeals from Kantongerechten -19 courts)

Kantongerechten

(Courts of petty jurisdiction - 62 courts)

Figure 1. Structure of ordinary courts in The Netherlands

petty offenses and small claims. In addition, the cantonal court
has original jurisdiction for some specific civil cases, regardless of
amount of controversy, among which the cases involving tenancy
and labor. The trial court (arrondi.ssementsrechtbank) hears all
other criminal and civil cases. The trial court hears also appears
from decisions of the cantonal courts in its district.P Decisions of
the trial court sitting as a court of first instance are appealable to
the court of appeal (gerechtshoj). In ordinary appeals, the cases
are dealt with de novo. The sixty-two cantonal courts, the
nineteen trial courts, and the five courts of appeal are structured
hierarchically.

As a rule, two stages of appeal are possible in each procedure:
after the decision in first instance, appeal to the next higher court

12 In the first half of 1989, it was proposed to merge the cantonal courts,
the trial courts, and various administrative courts. In the mid-1990s the ordi
nary court system will probably consists of three layers: arrondissements
rechtbanken, gerechtshoven, and the Hoge Raad. Appeals from decisions by
the arrondissementsrechtbanken in administrative cases, however, probably
will follow another track.
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is possible, and the second decision is subject to appeal in cassation
to the Supreme Court. As in the first appeal, leave to appeal in
cassation to the Supreme Court is not required. In such an appeal,
however, the facts as determined by the lower courts are not re
viewable; the Supreme Court can only decide on issues of law.

Both criminal and civil cases are tried by professional judges; a
jury is unknown in The Netherlands. The law requires judges to
have graduated from a Dutch law faculty, and candidate judges
cannot be appointed unless they have completed six years of
judges' training or have had more than six years of experience in a
legal profession.P

Cantonal court judges sit alone, and as a rule they try both
criminal and civil cases. In the trial courts and the courts of ap
peal, there are specialized divisions in which three judges sit en
bane. Due to the heavy caseload, however, the exception of an
unus index (a single judge) in the trial courts has recently come to
be the rule.

IV. THE SUPREME COURT

As does any Dutch court, the Supreme Court announces all its
decisions as unanimous and judges are obliged to maintain secrecy
on their deliberations. And as is true of most other countries, no
leave to appeal is necessary and the Supreme Court has no control
over its docket.l" Public prosecution at the Court is represented
by one procurator-general and seven assistant procurators-general.
Both justices and procurators-general are appointed for life (i.e.,
until the age of seventy) and are fully independent of the govern
ment. The independence of procurators-general is justified on the
grounds that they may have to prosecute members of parliament
and cabinet members before the court. Such a prosecution, how
ever, has never been initiated.

The procurators-general play a role in both criminal and civil
cases, in all civil cases and many criminal cases rendering an opin
ion before the Court itself starts deliberations. These opinions are
published together with the decision of the Court. Thus, the opin
ions of the procurators-general in which they disagree with the

13 Most of these latter appointees are attorneys of members of the stand
ing magistracy, but former company attorneys and law professors are also ap
pointed as judges.

14 That does not mean that control is entirely absent. A strong filter is
provided by the members of the The Hague bar, the only attorneys allowed to
represent clients before the Supreme Court (Sillevis Smitt, 1978). Most cassa
tion cases are handled by five law firms that have specialized in cassation
cases. But even they do not always succeed in keeping their clients from pur
suing pointless appeals (Van Koppen, 1990; Van Schellen, 1979). Of course, the
costs of an appeal in cassation also reduce the number of appeals. In 1986,
3,285 cases were brought before the Supreme Court-454 cases before the civil
division, 2,010 before the criminal division, and 821 before the so-called third
division (Von Schmidt auf Altenstadt, 1989). ~
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later decision of the Court (about 30 percent of the cases) are the
closest the Dutch come to dissenting opinions.

The Supreme Court is divided into three divisions: the civil
division, the criminal division, and the so-called third division. The
latter, established in 1919, has jurisdiction in tax cases and expro
priation cases. Unlike the civil and criminal divisions, the third di
vision has two fixed panels, which divide cases depending on the
statute involved. The third division as a whole, however, meets
weekly at lunch to ensure unity of decisionmaking. Unlike, for ex
ample, the German Bundesgerichtshof or the French cour de cas
sation, the full court rarely meets.P

Since the Supreme Court cannot consider the facts of the case,
the Court refers cases to a lower court after reversal, if the facts
need further consideration. These cases may be referred to the
court which gave the decision that was appealed or to another
court on the same level.

V. DEVELOPMENT OF DECISIONMAKING

The possibility of appeals in cassation has been based entirely
on the French system, where the institution of cassation goes back
to the fourteenth century (Buys, 1884: 220; Veegens, 1989: 1-29).
The 1814 constitution stipulated that the highest court in the coun
try could reverse decisions that were openly in conflict with statu
tory provisions and could not judge the facts. The primary func
tion of the Court, then, was to maintain a unified application of
statutes, not a unified interpretation of statutes, since interpreta
tion was thought to be unnecessary. The Supreme Court can only
review questions of law, not questions of fact.

Of course, in many cases the distinction between law and facts
is arbitrary (Scholten, 1974), and nowadays serves among other
things to limit the number of appeals to the Supreme Court
(Hondius, 1978: 20). In the nineteenth century that distinction
was firmly accepted by the Supreme Court. Originally, the legisla
ture saw only two roles for the Supreme Court: to maintain uni
fied application of statutes and to supervise the quality of the ad
ministration of justice. During the last century and a half, many
have come to believe that the institute of cassation should also
serve the development of the law, but only very recently has de
velopment of the law been named the most important function of
the Supreme Court (Koopmans, 1985; Snijders, 1988). This func
tion of the Supreme Court has grown to such an extent, that the
Court sometimes is called deputy legislator (Verburgh, 1977).

In that development-from applier of statutes to developer of
law-the Supreme Court itself played a major role. The strict ad-

15 The full court meets, for instance, when a vacancy occurs and a list of
recommendation must be sent to the Second Chamber of Parliament (see be
low).
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herence to the application of statutes actually made the Court an
unimportant institution in the nineteenth century (Algra, 1973).
Also, because of its strict adherence to the words of statutes, the
court often gave decisions that were unjust. A fine example is the
Zutphen Waterpipe (1910). In a warehouse packed with leather
items, the waterpipe broke due to the extreme cold. The main
valve was located in an apartment above the warehouse. The occu
pant of the apartment, Miss De Vries, refused to close the valve
and refused entry for anyone to do so, saying that she did not want
to be disturbed in the middle of the night. Only after the owner of
the warehouse returned with the police did she give in, and after
twenty minutes the valve was closed. Miss de Vries was sued in
tort, but the Supreme Court decided that Miss de Vries had no
legal or contractual obligation to close the valve on request and
thus she was not liable for the damage.

In this and many other cases, the Supreme Court slavishly fol
lowed the literal text of the law. Therefore, during the nineteenth
century many lawyers felt that such administration of justice could
as easily be carried out without a body as costly as the Supreme
Court.

Another phenomenon also weakened the position of the Court
during the nineteenth century. After 1838 the country was left not
only with one Supreme Court but also with eleven courts of ap
peal, one in every province, far too many to handle the relatively
meager caseload. In 1854, for instance, the eleven courts of appeal
together rendered 163 final decisions and 143 intermediate deci
sions, an average of 28 decisions per court (Een advocaat bij dat
collegie, 1855). But provincial chauvinism preserved all the courts
of appeal. Influential lawyers at the 1870 meeting of the Dutch
Law Association proposed abolishing appeals in cassation. Propos
als were made to discontinue all courts of appeal and turn the
Supreme Court into the only court of appeal. But after Parlia
ment defeated eight bills to so change the Supreme Court, only
minor changes in procedure were introduced (Pieterman, 1990).

In 1919 the Dutch Law Association again discussed abolishing
appeals in cassation, but now a small majority voted against aboli
tion. The majority of the association believed that any reform re
quiring the Supreme Court to hear full appeals would threaten the
unification function of the Court, because then too many divisions
of the Court would be necessary.

The decision in Lindenbaum v. Cohen in 1919, discussed
above, was the turning point in the history of the court. After that
decision, the influence of the Supreme Court grew significantly.
With the introduction of the concept of carefulness as a criterion
for liability in tort, the Supreme Court bridged the gap between
the law and an ever changing society more rapidly and often better
than the Dutch legislature could do. A study by Hirsch Ballin
(1988) in which he compared decisions of the Supreme Court in
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1951-52 with decisions in 1970 showed that even in that twenty
year period the change from application of statutes to interpreta
tion of statutes continued to evolve. Fockema Andreee (1904, 1938)
demonstrated the same tendency for the nineteenth and early
twentieth century.

In fact, legislators often refrain from enacting regulations on
certain issues, and leave their regulation to the judiciary. For in
stance, most of the development of civil law has been left to the
Supreme Court.I" But also in criminal law, the Supreme Court
has given rulings on subjects like abortion, euthanasia, and the law
of evidence without any legislative intervention.

Especially in the last two decades the legislature has left more
and more subjects to decision by the courts. Indeed statues often
include vague norms that must be fully defined by judicial deci
sions (e.g., contracts must be executed in "good faith"; behavior of
the government must accord to "principles of decent administra
tion"; see Schoordijk, 1988). Partly, these vague concepts are used
in statutes because the legislators today realize that it is impossible
to make a specific rule for everything.

A typical Dutch phenomenon also contributed to the many
vague norms in statutes. The seats in the lower house of the
Dutch Parliament are usually divided among ten to fifteen polit
ical parties, none of which has ever had and probably will ever
have an absolute majority. Dutch cabinets therefore are always
based on coalitions. This makes the process of legislating quite te
dious and stimulates compromise, if not ambiguity, in most stat
utes. The need to compromise fragmented political interests also
produces complicated and detailed statutes in The Netherlands.l?

The present political role of the Supreme Court is widely sup
ported, both within and outside the legal profession.IS Labor un
ions, for instance, have long struggled without success to get legis
lation granting the right to strike. Yet, recently the president of
the largest labor union remarked that the Supreme Court took
care of the right to strike quite well and he feared that any legisla
tion on this matter would turn back the clock.

A logical next step after the gradual process from the judge as
bouche de la loi to the present state of affairs would be an ex
tended form of judicial statutory review. A further development
in this direction might warrant the introduction of a special consti
tutional court, which would mean a tremendous change in the

16 Recodification of the Civil Code is now mainly done by incorporating
Supreme Court rulings into the new code.

17 Atiyah and Summers (1987) argue that the sharp political division in
Britain between the two parties and the prevailing strong party discipline
make such compromises unnecessary, resulting in shorter and clearer statutes.

18 It is felt that most lawyers agree on the importance of the Supreme
Court (Snijders, 1988). However, there are no quantitative data to support this
contention.
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Dutch legal system. The idea that a cassation court like the
Supreme Court is less fit to function as a court with the power of
judicial review is supported by the situation in other civil law
countries. In Germany, Austria, Italy, France, and, more recently,
Spain and Portugal, a special constitutional court reviews statutes
(see Table 1).19 Even in Belgium a limited form of constitutional
review is exercised by the ArbitragehoJ, a court established in re
sponse to the change to a federal state. Dolle and Engels (1989)
suggest that the introduction of constitutional review in these
countries is related to the federal structure of the countries, which
requires protection for parts of the country against the federal
state (in, e.g., West Germany, Austria, Spain, or Belgium). They
also suggest that introduction of constitutional review followed a
period of dramatic changes in the structure of the state (in, e.g.,
West Germany, Austria, France, Italy, Spain, Portugal, and
Belgium) and that the constitution or the revision of the constitu
tion that made constitutional review possible in these countries
was not written in the nineteenth century when legal doctrine pre
scribed a role of the judge as bouche de la loi.

The factors Dolle and Engels suggest indeed do not apply to
The Netherlands. That does not mean that judicial review of stat
utes is completely absent. As stated above, statutes are reviewed
for conformity with treaties (based on arts. 93 and 94 of the Dutch
constitution, introduced in 1953). Until 1980 the Dutch Supreme
Court was reluctant to review statutes by referring directly to
treaties. If possible, the court gave a wider interpretation to stat
utes, rather than applying a treaty expressly (Alkema, 1980: 136).
After 1980 the Supreme Court took another course. Van Dijk
(1988: 184 ff.) showed that in the period 1980-86 in 522 Supreme
Court cases at least one human right treaty-among others the Eu
ropean Convention on Human Rights (ECHR)-played a role. The
number of cases, however, grew from 51 (2 percent of all Supreme
Court cases) in 1980 to 141 (4 percent of all cases) in 1986. The
Supreme Court decided that a statute violated a treaty in 37 cases
in that period, the number growing from 1 (2 percent of cases in
which a party invoked a treaty) to 12 (9 percent). Thus, although
the number of cases in which statutes are reviewed for conformity
with treaties is growing, such judicial review is still limited in The
Netherlands.

A recent decision of the Supreme Court, in the Harmoniza
tion case (1989) illustrates how far the Supreme Court has come,
but also shows where the Supreme Court currently stops in the
development toward constitutional review. In The Netherlands,
all students receive financial aid from the government, with the

19 Brewer-Carias (1986: 186) stresses that the so-called concentrated sys
tem of constitutional review (see note 7) is not typical only of civil law coun
tries, pointing to Papua New Guinea and Uganda, which have both a common
law system and the concentrated form of judicial review.
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amount received depending partly on the income of a student's
parents. In the past decade, a maximum was set on the number of
years during which an allowance could be received. By a recent
act of Parliament the right was restricted again, this time for stu
dents who took up a second university study after completing a
first one. A student union and a few individual students sued the
state in summary proceedings to obtain an injunction that would
forbid the government to implement the act. They argued that the
years they spent at the university from 1980 onward-before the
act was even under discussion in Parliament-should not be taken
int account for determining the period for which an allowance
would be granted. That, they said, violated the legitimate expecta
tion that they could finish their studies without financial
problems, and therefore the implementation of the act would
mean an infringement of both unwritten principles of law and arti
cle 43 of the Charter of the Kingdom of The Netherlands (Het
Statuut voor het Koninkrijk der Nederlanden).

The Charter, a statute of the kingdom.P? is in fact a treaty be
tween the various parts of the kingdom-The Netherlands, The
Netherlands Antilles, and Aruba21-and is a statute that super
sedes the constitution. No formal statutory provision bans judicial
review of statutes to the Charter, as a provision does for review of
statutes for conformity with the constitution. The president of the
The Hague court granted the injunction based on the violation of
article 43 of the Charter, but in a leapfrog appeal in cassation, the
Supreme Court reversed. The Supreme Court denied review of
statutes both to unwritten principles of law and to the Charter.
The Court denied review to the Charter solely because "there is a
tradition not to review" (emphasis added). The review to unwrit
ten principles of law was denied because during the recent debate
in Parliament on the changes in the constitution in 1983 such re
view was expressly rejected.

The Court refused to exercise review reluctantly; it wrote that
it adhered to this line of reasoning, even though "the so-called
Harmonization Act ... violates legitimate expectations of the stu
dents concerned and thus violates the principle of certainty of
law.' More interestingly, the Court also argued that the need for
judicial review of statutes has increased because "several develop
ments-among which the development of our parliamentary sys
tem towards monism22 and the accompanying increase of domi-

20 As opposed to a statute of the state, i.e., the part of the kingdom in Eu
rope.

21. The Charter initially, in 1954, formed part of the decolonization pro
cess of the then colonies Surinam (independent in 1975) and The Netherlands
Antilles (the secession of Aruba took place in 1985).

22 The Court refers to the recent Dutch custom of building coalition cabi
nets on a detailed written agreement (the Regeeraccord; the Government
Agreement) between the coalition parties. Dutch legislative culture is based
on a dualistic relation between parliament and cabinet. A written agreement
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nance of the executive power in the realization of statutes
remove the assumption justifying the ban on judicial review, to
wit, that parliamentary procedure guarantees a legal sound con
tent of each statute" (my translation). Although the decision of
the Court does not bear indications of prospective overruling of
the ban on judicial review of statutes, the wording of the decision
indicates that the Court would have loved to do it. The decision in
the Harmonization case also shows that the Supreme Court is cau
tious in interfering with the business of the legislature.

Following the decision of the Court in the Harmonization
case, the introduction of constitutional review has come under dis
cussion again (Cliteur, 1989, 1990; Dolle & Engels, 1989; Goedhart,
1990; Van Houten, 1990). The most important argument used for
constitutional review is the same one the Supreme Court used in
its decision: the legislature is no longer able, because of the grow
ing monism, to guarantee the constitutionality of statutes.

In conclusion, the Dutch Supreme Court gradually developed,
during the last century, from a nonpolitical insignificant body to a
politically highly active body.23 Although the Supreme Court de
clined to introduce constitutional review, many parts of Dutch law
are now governed by Supreme Court rulings.. In private law, the

between the coalition parties considerably limits the possibilities to judge each
separate bill for all the allies of the cabinet in Parliament, without infringing
upon the Government Agreement. This leads to a monistic instead of a dual
istic relation between the cabinet and the parliamentary majority, in which
the coalition members of Parliament are fully tied to decisions of the cabinet.
Such results in legislative procedures in which bills are run through Parlia
ment on political force, without much deliberation and amendment, as in the
case of the Harmonization Act.

An example of how the Government Agreement prevented legislation is
the law of abortion. Abortion is formally forbidden in The Netherlands, but
during the seventies a liberal practice evolved. A parliamentary majority-the
Socialist party (PvdA), the Conservative party (VVD), and the Liberal party
(D66)-favored a more liberal ruling. The Christian Democratic party (CDA)
opposed such a statute. Since the latter party always takes part in coalitions, it
was able to prevent enactment of a more liberal statute through the Govern
ment Agreement. Today, the Dutch practice of abortion is ruled by Supreme
Court decisions.

23 In fact, only one severe interruption occurred in that process, namely,
through the Supreme Court's role during the German occupation from May
1940 until May 1945. In 1941 the Jewish president of the Court, Visser, was
removed by Reichskommissar fiir die besetzten niederlandischen Gebiete
Seys-Inquart (Visser died shortly afterwards). The other justices did not re
sign and hardly protested, even after Justice Donner was imprisoned twice.
After the occupation, the Court was severely criticized for failing to oppose the
Germans, who violated both peacetime and wartime law. The court was criti
cized most for its decision in the so-called Assay case (1942), which dealt with
the legislative power of the occupying authorities on issues that were irrele
vant to the occupation. The Supreme Court upheld the Germans' decision to
bring economic criminal cases before special tribunals, and thus gave the
Germans the power to issue such rules (see also the discussion between Justice
Vanden Dries, 1945, and De Boer et al., 1945).

The Court's behavior during the occupation (an overview is given by
Mazel, 1984) severely damaged the Court. It took some time to regain confi
dence and establish its role in Dutch society.
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Supreme Court, for instance, independently developed contract
law and set norms for the behavior of the government toward citi
zens and for the relation between divorced parents and their chil
dren (Schoordijk, 1988). In criminal law the Supreme Court
stretched the law to such an extent that Schaffmeister character
ized the Supreme Court's rulings as having "hardly any resem
blance to the legal system" (1988: 71; my translation). The
Supreme Court, for instance, without a specific statutory provision,
accepted anonymous witnesses and allowed police officers to infil
trate. Also, Supreme Court rulings govern such fields as the law
on euthanasia and abortion.

Before completing the discussion of the present role of the
Court, I will describe the way in which the justices in the Supreme
Court are selected.

VI. JUSTICES

Presently, the court has thirty-one members-one president,
four vice-presidents, and twenty-six justices. Each case brought
before the Court is decided by five justices, but as a rule all jus
tices in the division take part in discussing the case in chambers.
In each division, cases are assigned to the justices that serve that
year in that division, in the order the cases are docketed. Usually,
justices rotate among the divisions the first years after their ap
pointment, but in later years they usually remain in the division
they prefer.

A. Formal Procedure

The only formal requirement for justices at the Supreme
Court is graduation from a Dutch law faculty. No minimum age or
previous experience is formally required. The average age at ap
pointment is and has been fifty-three. Initially, no retirement age
was set for members of the Supreme Court, but later the retire
ment age was set at seventy-five, and today justices, as other
judges, must retire at seventy.P'

The procedure for filling a vacancy on the Court is based on
the 1814 constitution and the 1827 Judicial Organization Act and
continued virtually unchanged.P The Supreme Court initiates the
procedure itself by notifying the Second Chamber of Parliament

24 During the German occupation to give the occupier the opportunity to
remove unwanted judges more easily, the retirement age was set at sixty-five
for all judges and justices.

25 Between 1848 and 1887 the Second Chamber of Parliament drew up a
list of five nominees instead of three. The change in 1848 was made because
the government doubted the quality of the nominees and apparently thought
that a longer list might give a higher chance of appointing at least one nomi
nee of good quality (Heemskerk, 1881: 63-64). In 1887 a list of three nominees
was reintroduced, because the Crown always appointed the first candidate on
the list anyway.
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(Tweede Kamer der Staten-Generaal, the lower house) of a va
cancy and providing a ranked list of six candidates ("the long
list"). The Second Chamber then votes to draw up a ranked list of
three nominees ("the short list"), from which the Crown-" ap
points a new justice. The Second Chamber is not at all bound by
the long list of the Supreme Court, but the Crown must choose
from the three nominees on the short list.

At face value this procedure is quite open to political influence
by the Second Chamber, because it can nominate anyone it likes.
Following the growing political role of the Supreme Court, one
would expect that Parliament would interfere more and more with
the appointment procedure, as is common in, for example, West
Germany or Italy. In fact, the contrary has happened.F

B. History ofAppointments

The date in Table 228 show that the Second Chamber inter
fered with many of the appointments in the nineteenth century.
In the first half of this century such interference diminished and is
virtually absent after the Second World War. The last time the
Second Chamber did not use the first three names on the long list
to make up the short list was in 1975 when Miss A. C. van den
Blink was "promoted" from fifth place on the long list to second
place on the short list. This promotion did not affect the appoint-

26 The constitution speaks of King (now Queen Beatrix), which in fact
means the cabinet of ministers. In the nineteenth century, especially before
1848, the king was more powerful, but the present queen only formally signs
the appointment. The last instance of sovereign influence on the appoint
ments to the Supreme Court was immediately after the Second World War.
Although the justices who were appointed by the Germans had been dis
missed, Queen Wilhelmina refused to sign new appointments because the jus
tices who were appointed before the occupation and served under the Germans
stayed on after the war. In the end she gave up her resistance when Justice
Donner, the only justice in the Court who had resisted the Germans, was nom
inated as president (Mazel, 1984).

27 The (assistant) procurators-general are appointed directed by the
Crown. Some of the developments I will discuss below apply to these appoint
ments also, but I refrain from discussing them here (see Van Koppen & Ten
Kate, 1987).

28 All data on the justices and the appointment procedure are drawn
from Van Koppen and Ten Kate (1987), where also a short biography of each
justice can be found.

For presentation purposes, the last century and a half is divided into seven
periods. In Period 1 (1838) the sixteen members of the original court were ap
pointed. These appointments were done by the king, without influence from
the Second Chamber. Period 2 (1839-87) runs until a year in which an impor
tant change in the constitution went into effect. Period 3 (1887-1917) runs un
til the institution of universal suffrage and precedes the decision in the impor
tant Lindenbaum v. Cohen (1919) case. Period 4 (1918-40) is the period
between the two world wars. In Period 5 (1940-45) the justices were appointed
by the occupying German authorities. Period 6 (1945-67) precedes the appoint
ment of the first woman at the Court. Period 7 (1968-87) spans the remaining
years.
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VAN KOPPEN 765

ment, but was only done as a signal to the Supreme Court to rec
ommend more women.P?

In only 7 of 198 instances did the Crown not appoint the first
on the short list.3o Thus, the influence of the Second Chamber on
the appointments was considerable before 1920: in 60 percent of
the appointments the Second Chamber nominated someone the
Supreme Court had not recommended.

After 1948, all appointed justices at the Supreme Court were
first both on the long and the short list. In fact, the Second Cham
ber never again interfered with the appointments. The lack of in
terference has resulted in a system of cooptation: the first candi
date of the Supreme Court is always appointed. The numbers 2
through 6 on the long list consist of lawyers who will reach the
first place on the list at a future vacancy, depending on the exper
tise the Court requires at that time. Only occasionally are lawyers
put on the long list merely to give them a kind of recognition.

The Second Chamber's lack of interference does not seem due
to prior consultation in the construction of the long list, as is evi
dent from its apparent lack of knowledge of the candidates. Inter
ference by the Second Chamber disappeared to such an extent that
in 1979 the chamber for the first times since the Second World
War debated an appointment. The subject of the debate was not
the proposed candidate but the lack of knowledge about the candi
dates the Supreme Court recommended. One participant in that
debate told me that each time a Supreme Court nomination was on
the agenda of the Second Chamber, the legal specialists of the
political parties had to phone in haste to the Supreme Court to re
ceive at least some basic information on the candidates. In 1979,
after consultation with the president of the Supreme Court, it was
agreed that in future the Court would supply a short (about half a
page of text) biography for each recommended lawyer.

The developments in the appointment process show a decrease
in political influence on the appointments to the Dutch Supreme
Court. These developments are peculiar if they are put next to the
remarkable increase in political influence of the Court. The de
crease in the Second Chamber's influence on appointments seems
to relate to differences in the structure of the Dutch political and

29 At that time the only appointed woman justice--and in fact the only
recommended woman until then-had been Miss A. A. L. Minkenhof, ap
pointed in 1967. Four women serve or have served on the Supreme Court.

30 That happened in 1840, at the occasion of the first vacancy in the
Court, when the Crown passed over the nominated DeKeth in favor of Light
envelt, who was well known at the royal court. Again in 1947, the Crown
passed over a nominee, Melort, in favor of A. Z. Hanlo.

Twice the Crown passed over a nominee for political reasons: in both
cases the kind did not appoint the nominee, the Leyden attorney Olivier, be
cause he was a friend and ally of the liberal-too liberal to the king's taste
minister of domestic affairs Thorbecke. At the three other instances, the law
yers who were nominated first asked the crown for personal reasons not to be
appointed.

https://doi.org/10.2307/3053858 Published online by Cambridge University Press

https://doi.org/10.2307/3053858


766 THE DUTCH SUPREME COURT AND PARLIAMENT

administrative elite in the nineteenth and twentieth centuries and
to the typical coalition structure of Dutch politics. I shall discuss
both in turn.

Until the introduction of the universal suffrage in 1917, the
composition of the Dutch Parliament was rather one-sided: about
80 percent of the members were lawyers and most of them were
either noble or patrician (Van den Berg, 1983).31

The members of the Supreme Court between 1838 and 1917
also were either noble (17 percent) or patrician (53 percent; see
Table 3). Becoming a lawyer was a traditional occupational choice
for men in many of these families.32 Since most of the members of
Parliament, most cabinet ministers, and, of course, all members of
the judiciary were lawyers and were recruited from a small social
stratum, many of these functionaries were recruited from the few
upper-class families that traditionally included many lawyers. As
a consequence, the political and judicial elite was relatively small.
Thus, many members of Parliament were kin to the few lawyers
who were eligible to an appointment to the Supreme Court.F'
Also, many justices had political careers before their appointment
(about 25 percent between 1838 and 1917).

At present less than 20 percent of the Second Chamber are
lawyers; noblemen and patricians have become rare, both in Par
liament and in the Supreme Court.P' It seems that the Second
Chamber's interference in the appointment process during the
nineteenth century more often resulted from interest in having

31 Nobility is defined as being member of the aristocracy because one's
family has been raised or affirmed as such by the Crown. Noble families are
enumerated in the so-called Red Booklets (Nederland's Adelboek, yearly from
1903; the Who's Who of Dutch nobility). Patricians are member of important
but not noble families. For these families a comparable Who8 Who exists:
the Blue Booklets (Nederland's Patriciaat, yearly from 1910), but it should be
noted that, contrary to the Red Booklet, one has to pay to be included into the
Blue Booklets. I took the Red and Blue Booklets as criteria for deciding
whether an individual was or is noble or patrician.

32 Before 1920, 52 percent of the appointed justices in the Supreme Court
had a father who was also a lawyer; after 1920 (excluding the appointments by
the German occupier), 34 percent had a father who was lawyer.

33 These relations are too manifold to reproduce here. Many justices, for
instance, were relatives of ministers of justice. Minister of Justice D. Donker
Curtius was a brother of the president of the Supreme Court W. B. Donker
Curtius van Tienhoven. A later minister of justice, Boot, was a nephew of this
president. Minister of Justice Godefroi was a brother-in-law of Justice Asser;
Minister of Justice De Jong van Campens Nieuwland, an uncle of justice De
Jonge; Minister of Justice W. Wintgens, a son of justice W. C. B. Wintgens and
son-in-law of Justice Op den Hoof; Minister of Justice Th. Heemskerk van, a
son of Justice A. Heemskerk; and Minister of Justice J. A. Loeff, the father of
Justice L. P. M. Loeff.

These family connections have become less common but have not van
ished completely. A recently appointed justice, E. Korthals Altes, for instance,
is a nephew of former Justice E. J. Korthals Altes, who in turn is father of
Minister of Justice F. Korthals Altes, who left office in 1989. .

34 In fact the only nobleman on the Court is the present Chief Clerk of
the Court, Jonkheer (Squire) Van Nispen tot Sevanaer.
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768 THE DUTCH SUPREME COURT AND PARLIAMENT

relatives and friends named to the long list than from political mo
tives.35 More generally, because most members of the Second
Chamber were lawyers, they were interested in appointments to a
judicial body. Most members of Parliament knew the candidates
and therefore neither debates of appointments nor hearings-as is
common in the United States (Freund, 1988)-were necessary.
The Second Chamber's present lack of interference can be seen in
part as a continuation of that tradition.

Today it is evident that Supreme Court justices are recruited
from the top lawyers in the country and that appointments are
based primarily on merit.P" Of the seventy-six appointments since
the Second World War, 50 percent of the appointees came from
the sitting magistracy, 8 percent from the standing magistracy, 17
percent from the bar, and 24 percent from a university position.
Political affiliation does not play a role in appointments: the polit
ical affiliation of only a few justices is known, and none has been
politically active. This is in dramatic contrast to other countries,
where political affiliation is an important factor influencing ap
pointments to the highest court; consequently, many justices had
held political offices prior to their appointment.P?

In summary, during the interbellum the tradition developed
that the Second Chamber of Parliament no longer interferes with
appointments to the Supreme Court. That tradition strengthened
after 1945 to such an extent that the Second Chamber votes on
nominations often without even knowing the individuals who are
recommended.

VII. EXPLANATION

The Dutch Supreme Court as I have described it above seems
to be an exception among highest courts in Western democracies.
The Supreme Court is a politically very active court-s-though not
to the extent that it exercises constitutional review-while parti
san political influence on appointments to the Court is completely
absent. The Second Chamber traditionally does not influence ap
pointments. Although that tradition stems from the practice dur
ing the interbellum, other mechanisms are needed to explain the
perpetuation of such a tradition. I will try to explain this situation

35 See note 30.
36 Van Koppen and Ten Kate (1987) showed that other influences play

also a role in the appointment process. Candidates who knew one or more jus
tices in office when they were students at the university have a higher chance
to be appointed, as have candidates who come from the western provinces (to
gether known as Holland). Among the appointees, relatively many lawyers
worked to the government center 's-Gravenhage (The Hague), either as judge
or attorney. Former Justice Drion (1988: 41-42) does not agree with the lat
ter, arguing that also relatively many lawyers from Amsterdam are appointed.

37 It should be noted that in other countries, as in the American states,
public prosecutors and judges from lower courts are elected, often along parti
san lines (see Kagan, Infelise, and Detlefsen, 1984).
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VAN KOPPEN 769

with the following characteristics of Dutch politics: (1) the coali
tion structure of Dutch government, (2) the ideology of the divi
sion of power, and (3) the manner in which government is legiti
mized. Each characteristic, I admit, can only explain part of the
present contrast between the Court's decisionmaking and nonpolit
ical appointments. The contrast, however, may be a transition to
ward more political involvement in appointments on the one hand
and more judicial activism on the other. I will discuss possible fu
ture developments in the concluding section.

The Second Chamber's political caution seems to be related to
the coalition structure of Dutch government. As said, the Dutch
government system is build on coalitions between various par
ties.38 Especially during the first half of the twentieth century,
Dutch society was strongly divided in so-called zuilen, parts of so
ciety that are divided according to religious and political denomi
nations.P? To ensure a stable society, the government system was
built on negotiation and compromise among the denominations,
rather than antagonism between the zuilen, This form of "pacifi
catory democracy" (Kossmann, 1978: 569) requires, among other
things, that a cabinet appoint both political allies and allies of the
opposition to important offices. If a cabinet did not, it would like
wise expect the present opposition to fill all important vacancies
with their own allies when the opposition comes into power. But,
more important, appointment of allies of the opposition is an es
sential part of the compromising structure that ensures a stable
government, even with incompatible political and religious zuilen,
This produces a tendency to "depoliticize" political questions
(Lijphart, 1975).40 The custom of appointing allies of the opposi-

38 Cabinets are always based on coalitions between the Christian parties
(recently unified into the Christian Democratic party (CDA» and either the
Socialist party (PvdA) or the Conservative party (VVD). Sometimes other,
smaller, parties take part. Until the fall of 1989, a coalition of VVD and CDA
was in power; since then a coalition of CDA and PvdA supports the cabinet.

39 The most important zuilen in Dutch society were Catholics, Protes
tants, Socialists, and Humanists. An extensive discussion is given by Koss
mann (1978: 567-74).

40 How this works is nicely illustrated by Minister of Traffic and Water
Hanja Maij-Weggen, who came into office in the fall of 1989. She adopted a
very fierce style of debating with Parliament, often called the English style.
Her appearances in Parliament caused general uproar, both in and outside
Parliament. Hazeu analyzed the problems of Ms. Maij-Weggen (1990: 15; my
translation):

The technique of the Dutch elections creates a multiple-party system,
rather than a two-party or three-party system. Always, coalitions are
necessary, sometimes center-left, sometimes center-right. To govern,
the parties need each other. That leads to a culture of cooperation,
"consensus engineering," or simple put: to making friends. . . . To
reach something, the government needs very wide political support.
That is not done by trying to score all the time, but now and then one
needs to feed an ally, a coalition partner, or the opposition a good
shot. Indeed, even the opposition, because they may be in the future
partners.... Therefore, the political behavior of Ms. Maij-Weggen
creates much uproar, but she accomplishes nothing. It is dysfunc-
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770 THE DUTCH SUPREME COURT AND PARLIAMENT

tion is thus firmly established in The Netherlands in appointments
as, for instance, mayors, commissioners of the queen (commissaris
sen der Koningin, the governors in each province), or members of
the Raad van State (State Council, comparable to the French Con
seil d'Etat).

An example of how that mechanism has operated are the so
called Catholic seats on the Supreme Court. Since the nineteenth
century, about 35 percent to the Dutch population has been Catho
lic. The government was predominantly Protestant, and the
Catholics were in the minority in all government positions
throughout the nineteenth century. In the period between 1848
and 1901, for instance, only 13 percent of the cabinet ministers
were Catholic (Dogan and Scheffer-van der Veen, 1957-58). The
pacificatory democracy, however, required that the Catholics par
ticipate in government offices to a certain extent. On the first
Supreme Court, in 1838, only one Catholic justice was appointed.
That number gradually increased to four in 1913. Until 1968 a firm
policy was maintained that, if a vacancy arose because a Catholic
stepped down or died, he was replaced by a Catholic. Other seats
on the court were reserved for Protestants, although occasionally a
Jewish justice was appointed.

This system of reserving seats for specuic religions or individ
uals with specific political affiliations is still widely practiced in
The Netherlands. At the Supreme Court, however, the custom has
died out: there are no longer any Catholic seats, and there has
never been a division of seats according to political affiliation.

In other countries with multiple political parties pacificatory
democracy is maintained by appointing justices with different
political affiliation proportionately to the power of the respective
parties. In Austria and to some extent in Belgium (Koopmans,
1988: 368) such a system is followed. In countries with a two-party
system, usually the party in power appoints almost exclusively
political allies to the highest court. The United States and France
fall into that category. Until recently, for instance, the French
conseil constitutionnel has been made up exclusively of Gaulist
politicians (Radarnaker, 1988: 140). An intermediate position is
take by the highest West German courts (Bundesgerichtshof,
Bundesarbeitsgericht, Bundessozialgericht, Bundesverwaltungsger
icht, but not the Bundesverfassungsgericht). An incident in 1986
(see Hondius, 1988: 247-48) may illustrate the West German case.
According to the Richterwahlgesetz of 1950 the justices in these
courts are elected by a committee of twenty-two members, eleven
chosen by the Bundestag and eleven by the Lander (the German

tional.... Let me end with a prediction. Let us give Ms. Maij-Weg
gen another half-year, because she seems stubborn. I think that after
half a year she will either comply to the Dutch political game, or will
not be minister any more.
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states). On 30 January 1986 the Social Democrat membersf! of the
committee left the meeting after eleven of twelve vacancies in the
courts were filled with Christian Democrats. The Social Demo
crats were rebuked in the newspapers, because their spokesman
Gunther, in his role as minister of justice in the state of Hessen,
has exclusively appointed Social Democrats as judges.

It could be argued that leaving the appointments of justices
solely to the Supreme Court is a Dutch version of pacificatory de
mocracy, which the presence of many political parties apparently
demands: the peace is kept, not by divisions of seats on the Court
along partisan lines, but by abstaining from any partisan influence
in the appointments. This explanation, however, seems only par
tial, because in other areas of Dutch government, proportional
political appointments do take place.

A second partial explanation can be found in the way in which
the ideology of the division of power (Montesquieu, 1871 [1748]) is
adopted in Dutch legal culture. According to Montesquieu's Trias
Politica judicial power should be independent of both executive
and legislative power. That independence is generally reached in
Western democracies and elsewhere by a norm of independence by
justices during their tenure at the Court, although either or both
of the other two powers play a role in appointments. The Dutch
practice of refraining from influencing appointments may be a ver
sion of the independence of the judiciary that is just extended
somewhat further than in other democracies.V Cliteur (1989:
1371-72) argues that the Dutch adopted the French version of the
trias politica ideology. In the American version (see, e.g., Hamil
ton in Kramnick, 1987), the division of powers has led to a system
of checks and balances; in the French version the division of power
has led to a separation of powers. The latter ideology may lead to
a tendency to leave judicial appointments as much as possible to
the judiciary. McWhinney (1986: 45 ff.) showed that the manner
in which judges are appointed is related to the presence or absence
of what he calls the basic legal myth "that the judicial role is a
purely mechanical one and that judges do not make law in their
decisions." Where that myth persists, the highest judges are ap
pointed the same way as are all other judges. Such applies, for in
stance, to the French cour de cassation and lower courts, or to the
Italian corti di cassazione and lower courts. Formally, also

41 Apart from the recently founded neofascist Republikaner party, West
Germany is governed by the Christian Democrats (CDU/CSU), the Social
Democrats (SPD), the Liberal party (FDP) and the (least powerful) Green
party.

42 Donner (in Van der Pot, 1972: 324-25) discusses propositions in parlia
ment in the beginning of this century to rescind the nomination by the Second
Chamber for that reason. The propositions did not lead to a change in the con
stitution. Donner assumes that the subject has never been brought up again
because the practice of noninterference discouraged it.
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Belgium falls into that category, although nonovert partisan polit
ical influences on appointments seem to exist.

The Dutch version of the division of power as an explanation
of the present relation between the Second Chamber and the
Supreme Court appears to be contradicted by the manifold nine
teenth-century interventions by the Second Chamber in appoint
ments to the Supreme Court. However, as I showed above, these
interventions were more social than political.

Developments in Supreme Court decisionmaking, discussed
above, indicate that Dutch legal culture is moving from a separa
tion of powers ideology to a system of checks and balances. The
present appointment practice, therefore, may stem from a continu
ation of nineteenth-century legal ideology, or, in McWhinney's
words, a perpetuation of the basic legal myth. Thus, this explana
tion does not resolve the incompatibility of the practice of
nonpolitical appointments of justices and political decisionmaking
of the Supreme Court but points to a transition. I return to that
subject in the concluding section.

A third partial explanation may be the legitimacy of the Court
itself and, through that, the legitimacy of the government as a
whole (Watson, 1978). An independent judiciary, and especially an
independent highest court, may restrict government power but at
the same time may legitimize that power. The more independent
the judiciary is, the more the legitimacy of the other branches of
government is enhanced. A very independent judiciary is espe
cially alluring to the other two branches, and to political parties, if
the judiciary refrains from poking into their executive and legisla
tive business.F Under these conditions, Parliament can adopt a
cautious strategy in appointments as long as the judiciary does the
same in decisionmaking. The Harmonization case (1989) discussed
above is a good example of the latter. The Court rebukes the Par
liament for producing a bad statute but maintains its hands-off
strategy. As long as the Dutch Supreme Court does that, there is
no reason whatsoever for the Second Chamber to interfere in ap
pointments to the Court. In this regard, the Scandinavian highest
courts are comparable. Although constitutional review formally is
possible in these countries, it is rarely employed. In Sweden, for
example, no court has ever declared a statute unconstitutional
(Board, 1988: 185). Judicial restraint apparently leaves room for
career instead of political appointments.

An independent judiciary can legitimize government also in
another manner. With closely balanced coalitions in power, the
legislature is often unable to generate statutes on controversial
topics, which nevertheless need to be regulated. Leaving such is-

43 Crombag (1983: 115-16) argues that the introduction of constitutional
review of statutes by the Dutch Supreme Court would enhance the legitimacy
of the other two branches of government.
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sues to an independent judiciary enables the political parties to
maintain fragile coalitions and still have these issues resolved. The
case of Israel, more than The Netherlands, shows under what cir
cumstances increasing such judicial activism is possible without
political interference with appointments. Edelman (1987: 107) de
scribed the role of the Israeli Beit Hamischpat Haelion:

In the highly politicized democracy that is Israel, authority
has flowed towards its premier nonpartisan institution
the Supreme Court built upon a tradition of respect for the
"rule of law." The justices began by insisting upon their
role as interpreters-not creators---of law. Gradually the
justices began to use principles of natural justice to help
them interpret the meaning of the legislature. By care
fully using that indirect form of judicial review only when
abiding, consensual values were present, the justices were
not accused of abusing their discretion. They were not
seen as using their positions to advance a special cause;
they were perceived as the protectors of fundamental val
ues. When at least . . . the justices openly exercised judi
cial review, it became the occasion to confirm, rather than
deny, their place in the political system.

In Israel, justices are appointed by a nominating committee that
consists of t'NO ministers, the president, and two justices of the
High Court of Justice, two members of the Parliament (Knesset),
and two attorneys. The committee has an overriding desire to
avoid any taint of partisanship. That desire can be qualified as a
deliberate choice in a policy where virtually everything else is al
lotted on the basis of party affiliation (ibid., p. 96). Apparently,
the fear of losing an institution that protects the rule of law in an
otherwise politically sharply divided country preserves nonparti
san appointments to the High Court of Justice in Israel and simul
taneously leaves the Court free to exercise judicial review.

The Israeli form of pacificatory democracy, however, only
partly applies to The Netherlands, because ideological differences
between Dutch political parties are immensely less great. But,
still, the Dutch Supreme Court has ruled on such controversial
topics as abortion, euthanasia, or criminal defendants' rights,
which the legislature was unable to resolve. Thus an independent
Supreme Court without political appointments in The Netherlands
is maintained because it legitimizes government in two ways: it
continues a hands-off strategy but at the same time rules on sub
jects the legislature was unable to resolve.

In summary, the present cooptation system in appointments to
the Dutch Supreme Court seems to be possible under the follow
ing conditions. The coalition structure of Dutch government
makes it impossible for any single party to have a major influence
on Supreme Court appointments. One alternative, then, is to ap
point both government and opposition affiliates apportioned
among political parties, as is done for the Dutch State Council. It
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seems that in The Netherlands the other alternative, abstinence
from political influence on appointments, is maintained under the
influence of the ideology of the separation of powers. It is en
hanced by the Supreme Court itself, because it maintains the tradi
tion of not interfering too much with the business of the executive
and the legislature.

VIII. CONCLUSIONS

During the last century and a half, the Dutch Supreme Court
has grown from an insignificant body to an institution with consid
erable political influence. The court gradually evolved from one
that strictly adhered to the text of statutes to one that interprets
statutes. During the past two decades, the court has even started
to function as a substitute legislature in many areas. Recently, in
its decision in the Harmonization case (1989), the Court halted on
the brink of engaging in a more extended form of political involve
ment, the kind of judicial review of statutes known in most other
Western democracies.

The present form of recruitment of justices to the Supreme
Court is in great contrast with the Court's political influence. The
candidates for justices go through a formal process in Parliament,
but in fact the Court selects its own members. This discrepancy
grew in a period in which the Court's influence was not as exten
sive as it is now. But the Second Chamber of Parliament's tradi
tion of not interfering with appointments to the Court persisted,
even after the Supreme Court continued to gain influence in
Dutch society.

I tried to explain the persistence of this tradition as being
based on the coalition structure of Dutch government, the ideology
of the state, and the structure of government legitimacy. A fourth
explanation can be based on the decisionmaking of the Supreme
Court itself: maybe as yet the Court has not gone far enough on
the path from nonpolitical decisionmaking to induce the Second
Chamber to interfere more with the appointments.

The Second Chamber retains the formal power to interfere.
The question of why the Second Chamber has not interfered with
Supreme Court appointments can be turned around: What could
the Second Chamber gain by doing so? Surely, there is no direct
need to interfere; with little exception, Supreme Court decision
making is not controversial among Dutch legal elites or in Dutch
society as a whole. With a noncontroversial and revered institu
tion such as the Supreme Court, politicians have more to lose than
to gain by politicizing appointments.

There are, however, some signs that the present practice is
merely a transition practice and that the attitude of the Second
Chamber may soon change. The individual justices are now less
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resistant to public attention and sometimes even seek publicity.v'
The decisions of the Court are more often discussed outside legal
circles and occasionally meet public criticism.s'' The greater public
attention means that political parties may develop more of an in
terest in who is appointed to the Court.

Solomon (1984) has described that process for the U.S. federal
courts of appeals. These courts were largely invisible to the gen
eral public in the first half of this century. The increasing number
of federal regulatory and agency cases coming before those courts
increased their potential as centers of policy making. He con
cludes (1984: 342):

The major point is that because reform and social change
were linked to the creation of regulatory agencies and
challenges to those agencies took place in the lower federal
courts, it was quite likely that presidents would come to
recognize the policy importance of those courts, but the
specific historical context determined the timing and man
ner in which the president reacted.

Following Solomon, the most fundamental reason for future
interference by the Second Chamber in appointments to the Court
can be found in the decisions of the Court itself. Assistant procu
rator-general Mok asserted in his conclusion in the Harmonization
case (1989): "a change of the system [toward more judicial review
of statutes] would warrant a infrastructure that fits," pointing to
other courts-" whose composition is based on their political tasks.
Mok further expressed his opinion that such a change should be
carried out by legislative or constitutional means, rather than by
judicial decisions.

Mok's remarks and the following upsurge in the discussion on
constitutional review may mean that constitutional review by the
Supreme Court is no longer far away. Dolle and Engels (1989)
showed that constitutional review in civil law countries was intro
duced. in federal states and grew out of dramatic changes in state
structure that warranted a new constitution or a major revision,
which was not influenced by nineteenth-century legal doctrine.
Neither of these factors applies nor probably will apply in the near
future to The Netherlands.

It is obvious that both the legal forum and the political parties
are quite content with the functioning of the Supreme Court and
its members. The Court usually receives little criticism even for
decisions in politically highly relevant cases, even when the gov
ernment is not supported by the Court. The manner ill which the
Court develops law along gradual lines, rather than through

44 E.g., on the occasion of the 150th anniversary of the Court in 1988.
45 Note, for example, the reactions to a decision of the Court in which a

rapist was acquitted (see Van Maarseveen, 1988).
46 The Bundesverfassungsgericht, the corte costituzionale, and the U.S.

Supreme Court.
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sweeping decisions, of course contributes to its independence, both
in appointments and the extent to which it is free to develop law
further. It can be expected, however, that an autonomous develop
ment of the political role of the Supreme Court-whether it will
or will not further develop judicial review of statutes-would force
the Second Chamber to interfere with the appointments.

Engels expects a continuing development toward constitu
tional review based on the present monism in legislation: "The
process of legislation is slow and shows signs of paralyzing. As far
as statutes are accomplished, they create problems for the judici
ary because they are too complicated and too detailed. The low
quality of legislation is enhanced by diminishing safeguards in leg
islative procedure" (Engels in Dolle & Engels, 1989: 75 ff.; my
translation). That, he argues, is caused by monism, which in turn
stems from the coalition structure of Dutch government. Thus, it
may turn out that the coalition structure of Dutch government,
which partly caused the Parliament's noninterference with the
Supreme Court, in the end may evoke constitutional review, which
in turn will cause Parliament to interfere with appointments to
the Dutch Supreme Court.
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