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Outside philosophy departments, most self-identified anarchists are
social anarchists who reject both the legitimacy of the state and
private property. By contrast, most anarchist philosophers are of
the pro-market variety. As a result, a philosopher has yet to write
an analytic defense of social anarchism. Jesse Spafford fills this gap by
arguing that social anarchism is a coherent philosophical position that
follows from a more basic, plausible principle that constrains which
moral theories are acceptable. In the process of articulating and
defending social anarchism Spafford stakes out a number of bold
and original positions (e.g., that people own themselves and nothing
else), while providing novel solutions to some of the classic problems
of political philosophy (e.g., luck egalitarianism’s problem of stakes).
His distinctive study offers an overarching, unified political theory
while also advancing many of the more fine-grained debates that
occupy political philosophers. This title is also available as Open
Access on Cambridge Core.

JESSE SPAFFORD is a lecturer at Victoria University of Wellington.
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chists over the moral status of the market and the state. He is the
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Introduction

We are told that the word Anarchy needs constant explanation; that
whenever used in its literal sense it must be defined. Is there any
other word of which this is not true? The introduction of new ideas
into a man’s mind is not accompanied by the use of a specially coined
word, but by the adaptation of old words to broader uses.

Lucy Parsons, “Anarchism”

This book aims to provide a philosophical defense of egalitarian anarchism,
more popularly known as social anarchism. It is certainly not the first book
to attempt to defend this position; numerous egalitarian anarchists across
time and place have already produced something of a canon of works
expounding and arguing for the ideology.” However, this book stands
apart from these prior efforts in that it employs the tools of contemporary
analytic philosophy to construct its argument. While popular defenses of
anarchism generally seeck to persuade through the use of rhetoric and
informal argumentation, this book aspires to provide something closer to
a proof of its thesis, with heavy reliance on logic, the precise definition of
terms, and concepts developed by academic philosophers.”

This book will also differ from canonical anarchist texts in that it
defends a moral position rather than a social arrangement. Typically,
anarchist texts present social anarchism as a socialist, stateless political

Some influential examples include Mikhail Bakunin (1953), Alexander Berkman (2003), Murray
Bookchin (2004), Noam Chomsky (2013), Lorenzo Kom’boa Ervin (2021), Luigi Fabbri (1922),
Emma Goldman (1911), Daniel Guérin (1970), Peter Kropotkin (1995), Nestor Makhno (1996),
Errico Malatesta (1994), Louise Michel (1896), Ito Noe (2005), Lucy Parsons (2004), Pierre-Joseph
Proudhon (1876) (though Proudhon is claimed by many anarchist traditions), Elisée Reclus (1899),
Rudolf Rocker (2004), and Charlotte Wilson (2005).

The downside to this approach is that it will make the book less accessible to those who do not have
prior philosophical training. However, the hope is that non-philosophers with an interest in
anarchism will still be able to follow the broader argument even if some of the details get a
bit technical.

N
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2 Introduction

system. They then attempt to explain how the system works in practice,
appeal to moral principles to justify the system, propose strategies for
realizing it, and address various objections that might call into question
the viability or general attractiveness of the proposed system. By contrast,
this book is strictly concerned with the moral principles that motivate
social anarchists to endorse the abolition of the state and capitalism. Thus,
when the book talks of “social anarchism” or “egalitarian anarchism,” it is
using these terms to refer to a specific set of moral principles (to be
introduced in the subsequent chapter) as opposed to a way of structuring
political institutions, society, and the economy.

In addition to the so-called canonical anarchist texts, there have been a
few anarchist philosophers who have employed the tools of analytic
political philosophy to either explicate or defend anarchism gua moral
philosophy. However, this book stands apart from these prior efforts in
that it defends an egalitarian anarchist position. Typically, when philoso-
phers write about anarchism, they are primarily concerned with explicating
the anarchist position rather than defending it.” While some do attempt to
provide a sustained defense of anarchism, they generally argue for a more
minimal version of the position that merely maintains that people are not
obligated to obey the laws of the state.” Or, alternatively, they defend a
more expansive market anarchist or anarcho-capitalist position that assigns
each person the power to unilaterally acquire a robust set of property rights
over an unlimited quantity of natural resources.’ This posited power opens
the door to a significant degree of licensed inequality, as some individuals
might acquire much more property than others. Those with less would
then have moral duties to respect the property rights of those with more
even though doing so leaves them comparatively worse off.

Notably, this property-friendly anarchist position is not one that most
self-identified anarchists would endorse. Rather, the bulk of the anarchist
movement is composed of self-identified anarcho-communists or social
anarchists who favor equality and reject capitalism, markets, and the private
property rights on which these institutions rest. Indeed, as will be dis-
cussed subsequently, a popular opinion among these anarchists is that
anarcho-capitalism — and, to a lesser extent, market anarchism — are
not even genuine forms of anarchism, as they lack the egalitarian and

> See, for example, Alan Ritter (1980), David Miller (1984), and Paul McLaughlin (2016).

* Robert Paul Wolff's (1970) influential book on anarchism takes this approach. For a more recent
defense, see Crispin Sartwell (2008).

° See Michael Huemer (2013) and Gary Chartier (2013).
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Introduction 3

anti-capitalist commitments that are essential to anarchism. While the
book will not take a stand on this question, its purpose is to propose
and defend a moral position that will be much more amenable to these
egalitarian anarchists.

The outline of the book is as follows. The remainder of this introduc-
tion discusses the general aims of the book and situates the book within the
broader ideological landscape by explaining the relationship between its
argument, the anarchist movement, and some of the defended position’s
philosophical rivals. Specifically, Section 1.1 begins by considering the
question of what it means for a moral position to be an anarchist position
and whether the position defended by the book can be reasonably charac-
terized as “social anarchism.” Section .2 then discusses the central aims of
the book in a bit more detail, the primary two being (1) showing that
social anarchism is coherent (in a sense to be described subsequently) and
(2) showing that the position is independently plausible. Finally, Section
[.3 argues that social anarchism will be attractive (in at least some respect)
to partisans of a number of rival philosophical positions. In this way, the
section aims to show that the theoretical costs of accepting the position are
not as high for these partisans as it might first appear.

With this introductory groundwork in place, Chapter 1 begins the main
argument of the book by introducing the five moral principles that make
up the social anarchist position. Specifically, it defines social anarchism as
the conjunction of the following five theses. First, there is the consent
theory of legitimacy. This thesis holds that persons are obligated to obey
the laws of the state only if they have consented to do so. Given that
practically no one has consented in this way, this thesis entails the
philosophical anarchist conclusion that all existing states are illegitimate,
that is, they lack the power to oblige. Second, there is the Lockean proviso.
This proposition places a constraint on persons’ powers to convert
unowned natural resources into private property. A defining commitment
of right-libertarianism, this proviso holds that persons can acquire property
rights over some bit of land or natural resource if and only if they
leave “enough and as good” for others. The third anarchist thesis is the
self-ownership thesis. This thesis asserts that each person has the same set
of ownership rights over her body that she would have over a fully owned
thing (including a permission to use her body, a claim against others
using it without permission, etc.). Fourth, the anarchist position asserts
that persons do not have private property rights over any external
natural resources. And, finally, the social anarchist position includes an
endorsement of luck egalitarianism as the moral principle regulating the
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permissible use of unowned external objects. (This will be called “the
anarchist conclusion”.)

Notably, the social anarchist position includes both principles that are
standardly associated with libertarianism and egalitarian principles that are
widely endorsed by socialist philosophers. This pairing is not without
precedent; left-libertarian philosophers have influentially endorsed both
varieties of principle and defended their compatibility.® However, it will be
argued that social anarchism represents a distinctive synthesis of libertarian
and egalitarian moral positions, both because of the particular theses that it
posits and because of the stronger logical relation that it claims obtains
between them (more on this in Section 1.2).

The five anarchist theses having been introduced, Chapter 2 argues that
these principles can all be derived from a single meta-principle that limits
which moral theories qualify as theoretically acceptable. This posited moral
tyranny constraint holds that a theory of duties is acceptable only if full
compliance with that theory (and the demands of morality more generally)
would not allow any person to unilaterally, discretionarily, and foreseeably
act in a way that would leave others with less advantage — that is, whatever it
is that matters morally vis-a-vis distributive justice — than they would have
possessed given some other choice by the agent. The chapter then explicates
the various components of the constraint, defends the constraint’s plausibil-
ity, and explains how it entails three of the posited anarchist theses (with
subsequent chapters arguing that these theses entail the two remaining
anarchist theses). Finally, the chapter addresses three potential objections
that might be raised against the moral tyranny constraint.

Chapter 3 begins the process of explicating the logical relations that
obtain between the various anarchist theses. Taking the Lockean proviso
as its starting point, it argues that this thesis entails two further conclusions
embraced by social anarchists. First the chapter argues that, contrary to what

¢ Left-libertarians differ from right-libertarians in that, while both endorse the self-ownership thesis
and affirm that people can acquire private property, left-libertarians believe that this acquisition is
subject to demanding egalitarian constraints. For example, Peter Vallentyne (1998) both posits that
people own themselves — a core libertarian thesis (discussed in detail in Chapter 1) — and that a
society can justly tax away the full benefit that a person receives from natural resources without
violating said self-ownership. Similarly, Michael Otsuka (2003) argues that one might endorse a
particular version of the self-ownership thesis while still insisting that justice obtains if and only if the
acquisition of private property is constrained such that each person has an equal opportunity to
obtain welfare. Hillel Steiner (2000) defends a position wherein he accepts the libertarian right to
self-ownership while simultaneously affirming the egalitarian position that each person is entitled to
an equal share of external natural resources. And Philippe Van Parijs (2000) posits that self-
ownership can be balanced with an egalitarian maximin principle that structures resource
ownership in a way that maximizes the opportunities available to the worst off.
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right-libertarians typically maintain, the Lockean proviso implies that no one
owns (or could reasonably come to own) any natural resources. This is
because any appropriation of such resources would leave others worse off in
a way that the proviso does not allow, which, in turn, implies that no such
appropriation of natural resources has occurred. By contrast, the chapter
argues that the proviso is necessarily satisfied when it comes to each agent’s
own body. Thus, while people do not own any external resources, they can
easily come to own themselves via acts of self-appropriation.

Chapter 4 provides an alternative argument for rejecting private prop-
erty. While Chapter 3 attempts to derive this conclusion from the Lockean
proviso, this chapter begins with the consent theory of legitimacy as its
starting premise. It then argues that property ownership is a form of
legitimate authority. Thus, if one accepts a consent theory of legitimacy,
one would also have to maintain that property ownership has consent as its
necessary condition. However, given that no one has ever consented to the
appropriation of natural resources, it follows that no one owns any such
resources. The chapter concludes by considering three objections to this
argument. It also discusses what the consent-based argument against
private property implies vis-a-vis the self-ownership thesis.

Notably, both Chapter 3 and Chapter 4 begin with a libertarian starting
premise. They, thus, put significant dialectical pressure on libertarians to
reject their standard conclusion that persons have property rights over land
and objects. However, Chapter 5 notes that this result underdetermines
which positive position libertarians (or, strictly speaking, any property rights
theorist) ought to endorse. One option is to simply concede that people lack
any sort of claim rights when it comes to natural resources. The chapter
labels this proposal “the Hobbesian conclusion” and argues that it must be
rejected because it violates the moral tyranny constraint. Given the theoret-
ical unacceptability of this option, the chapter contends that libertarians and
property rights theorists should, instead, accept what it calls the anarchist
conclusion. This thesis holds that persons do possess certain claims against
others using unowned resources, where these claims correspond to the
prescriptions of a luck egalitarian principle of distributive justice. The
chapter then argues that libertarians have limited basis for rejecting the
anarchist conclusion, as it is compatible with both their favored property-
based theories of justice and the arguments that support such theories.
Finally, it argues that libertarians’ tacit presuppositions also commit them
to the egalitarian aspect of the anarchist conclusion.

In short, Chapter 5 suggests that libertarians ought to accept that
people have some variety of egalitarian distributive claims vis-3-vis natural
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resources (as opposed to property claims). While it does not establish that
these claims should correspond to a luck egalitarian theory of distributive
justice, this conclusion follows from Chapter 2’s argument that luck
egalitarianism satisfies the moral tyranny constraint in a way that strict
egalitarianism does not. However, Chapter 6 points out that the dominant
interpretation of luck egalitarianism fails to fully satisfy the moral tyranny
constraint. To resolve this problem, it offers an alternative interpretation
that both eliminates the possibility of moral tyranny and rescues luck
egalitarianism from two other prominent objections that have been raised
against the position. In this way, the chapter demonstrates that there is a
plausible egalitarian distributive principle that follows from the moral
tyranny constraint (by way of various libertarian moral theses). This result
completes the book’s defense of the social anarchist position, with the first
six chapters having collectively shown that there is a coherent and plausible
set of libertarian and egalitarian theses that all follow from the moral
tyranny constraint.

Social anarchism gua political philosophy having been presented and
defended, Chapter 7 notes that there is a significant lacuna in the posited
social anarchist position. One might expect that any view described as an
“anarchist” position will include an endorsement of the political anarchist
thesis that the mere existence of a state is unjust, with some persons
thereby having an obligation to abolish any existing states. However, this
contention does not appear among the five social anarchist theses defended
by the book. Rather, as noted previously, social anarchism includes only
the endorsement of the weaker philosophical anarchist thesis that all
existing states lack the power to impose obligations on their purported
subjects. Chapter 7 defends this choice by arguing that political anarchism
is implausible. Specifically, it contends that political anarchists must
provide an analysis of statchood that entails that (a) any group that
qualifies as a state is unjust in a way that its non-state counterpart is not
and (b) there are existing states. It then argues that there is no plausible
analysis of statehood that satisfies both of these desiderata. Thus, political
anarchism fails by its own lights. Finally, the chapter concludes by con-
sidering and rejecting a recent argument that philosophical anarchism
collapses into either political anarchism or statism.

I.x1 The Boundaries of Anarchism

The book aims to defend a set of moral theses that it calls “social
anarchism.” However, this label raises the difficult question of what counts
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L.1 The Boundaries of Anarchism 7

as an anarchist philosophical position. The difhiculty emerges from the fact
that many different people have claimed the term “anarchism” for their
views despite the fact that those views differ in significant ways and, quite
often, conflict with one another. For example, as noted previously, most self-
identified anarchists — both past and present — are anarcho-communists or
social anarchists who call for the abolition of the state, capitalism, and
private property. By contrast, a small but vocal group of anarcho-capitalists
argue that the state should be abolished but not capitalism. In their view,
each person can rightfully acquire and exchange private property, and they
call for market-based services to replace much of the activity typically carried
out by states (e.g., private security companies would replace the police and
military).” Notably, social anarchists often wish to deny the “anarchist” label
to anarcho-capitalists, arguing that genuine anarchism is incompatible with
an embrace of property, markets, and capitalism.” Obviously, anarcho-
capitalists disagree. Thus, a question is raised regarding how one might
resolve this dispute — and, more generally, how one is to determine whether
any given position (e.g., the one defended in this book) is a genuine
anarchist position.

As a starting point for answering this general question, it is helpful to
consider some of the arguments philosophers have advanced to try to
resolve the debate over whether or not anarcho-capitalism is a genuine
form of anarchism. A popular strategy for denying anarcho-capitalism the
“anarchist” label involves arguing that anarcho-capitalism’s pro-market
commitments contradict an essential anarchist thesis. For example, John
Clark posits that “the essence of anarchism is ... not the theoretical
opposition to the state, but the practical and theoretical struggle against
domination” (1984, 70), where inequality and private property are forms
of domination (120). Thus, one might appeal to the conjunction of these
premises to conclude that anarcho-capitalism is not a genuine form of
anarchism, as it licenses both inequality and property.” By contrast,
Roderick Long argues against this conclusion by noting that there are
many influential thinkers who are widely recognized as anarchists by social

~

For some influential defenses of this position, see David Friedman (1989) and Michael Huemer
(2013).

Some examples include Alan Carter (2013, 259), Peter Sabatini (1994-1995), and Iain McKay
et al. (2008). See also Barbara Goodwin (2007, 143).

McKay et al. (2008) appeal to Clark in this way as part of a lengthy and detailed argument against
counting anarcho-capitalism as a genuine variety of anarchism. That said, Clark does not direct his
quoted comments directly against anarcho-capitalists, and other remarks of his suggest a willingness
to count those who oppose the state but endorse property as genuine anarchists (1978, 19, 21).

©
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8 Introduction

anarchists despite holding views that social anarchists otherwise consider
disqualifying when it comes to anarcho-capitalists (2018, 287—95). Given
that there is no principled basis for denying the “anarchist” label to
anarcho-capitalists but not these paradigmatic anarchist thinkers, he con-
cludes that social anarchists should accept that anarchism is a big tent that
includes anarcho-capitalists."®

The problem with both of these argumentative strategies is that they rest
on premises that a critical interlocutor could easily reject. The former
argument presupposes that there is some commitment that is essential to
anarchism such that any broader anarchist position must be at least
compatible with this commitment or, more strongly, must follow from
it. While the essentialist claim may not, itself, be terribly controversial —
though anti-essentialists might reject it and contend that the various
anarchist positions merely bear a “family resemblance” to one another
without sharing any single property — there will inevitably be controversy
over which commitment is the essential one. Is a rejection of domination
the defining feature of anarchism? Why not think, instead, that anar-
chism’s essential feature is a respect for property rights (with opposition
to the state following from the fact that states necessarily violate such
rights)? It is not clear how one might resolve such disagreement. Thus, the
essentialist argument for the claim that anarcho-capitalists are not anar-
chists seems to rest on an indefensible premise.

Long’s argument encounters a similar difficulty. He is right that many
social anarchists have been willing to grant the “anarchist” label to thinkers
who embrace positions associated with anarcho-capitalism (e.g., Benjamin
Tucker and Lysander Spooner). However, suppose that someone insisted
that this was a mistake. Such a rejection of Long’s starting premise —
namely, that social anarchists are correct to judge that these thinkers are
anarchists — would render his argument unsound. Of course, critics can
dispute the core premise of any argument, but, in this case, there is no
obvious way to defend the premise in question without rendering Long’s
argument superfluous. Note that any argument for the proposition that
the thinkers in question are genuine anarchists would seemingly have to
appeal to some general account of which positions qualify as anarchist
positions. However, if one had such a general account, then one could

'° Contra Long’s argument, McKay et al. (2020, section G) argue that there are important differences
between anarcho-capitalists and the property-sympathetic thinkers that social anarchists recognize
as anarchists. Thus, they would insist that there is a principled basis for uniquely denying anarcho-
capitalists the “anarchist” label.
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forego Long’s argument and appeal to that account directly to resolve the
debate over whether anarcho-capitalism is a genuine variety of anarchism.

The foregoing discussion reveals that both of the prior arguments suffer
from a common vulnerability: They each assume as their starting premise
that one can uncontroversially apply the “anarchist” label to specific
commitments or thinkers. However, in each case, there is no obvious
supporting argument for this assumption that does not beg the question.
To defend a particular application of the “anarchist” label, one must
seemingly posit a general theory demarcating which ideas and/or thinkers
are anarchist in character, where this theory will be just as controversial as
the particular judgments that it is supposed to support. To see this,
consider how one might resolve a disagreement between someone advanc-
ing one of the just-discussed arguments and an interlocutor who (a) denied
that the posited commitments (or thinkers) were anarchist in character and
(b) rejected any general theory of anarchism that had this implication.
Given these positions, there is no obvious rejoinder available, as one
seemingly needs a general theory to resolve disputes about particular
commitments/thinkers but also established judgments about particular
commitments/thinkers to resolve disputes about the general theory.
Granted, one might accuse the interlocutor of simply not grasping the
relevant conceptual truths; however, this reply is implausible given that it
seems to be at least an open question whether a given commitment (or
thinker) is, in fact, an anarchist position (or thinker). Thus, both argu-
ments about the proper boundaries of anarchism appear to be ultimately
inconclusive.

This result might suggest a more general form of skepticism about the
book’s claim that it is presenting and defending an anmarchist political
philosophy. On this skeptical view, the apparent intractability of debates
over what counts as anarchism reveals that one ought to adopt a non-
Jactualist understanding of these debates. Specifically, the non-factualist
holds that the best explanation of this intractability is that there is simply
no fact of the matter as to whether or not a given thinker/social arrange-
ment/philosophical position is anarchist in character. Thus, the proposi-
tion that the book presents an anarchist viewpoint is neither true nor false,
which is to say that it is lacking in genuine semantic content.

Alternatively, one might adopt a guietist view that takes debates over the
boundaries of anarchism to be merely verbal rather than substantive. This
variety of skepticism begins with the observation that there are millions of
distinct ideological positions, where these positions are individuated based
upon the particular propositions they affirm. When two people intractably
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disagree about whether one of these positions is a variety of anarchism,
their disagreement results from the fact that they mean different things
when they use the term “anarchism,” with one person using the term to
refer to a particular set of positions while the other uses it to refer to a non-
identical set. For this reason, the quietist maintains that the disagreement
is apparent rather than genuine, as it can be dissolved through greater
verbal precision: the person who says the position is a form of anarchism is
really saying that it is a form of anarchism, while the person who disagrees
is denying that it is a form of anarchism., In this way, the quietist can (i)
explain why there is disagreement — namely, the disagreeing parties are
using the same word to refer to different things — (ii) resolve the disagree-
ment by showing that the two asserted claims are actually compatible, and
(iii) still affirm that there is a fact of the matter when it comes to whether a
given position is appropriately classified as anarchism, (or anarchism,, or
anarchism;, etc.).

While the quietist does assign a truth value to the proposition that the
book is advancing an anarchist position, her view strips this claim of any
philosophical significance. Once her demand for verbal precision has been
met, the truth of such a proposition becomes simply a matter of definition:
if anarchism, is defined as including some position p, then it is an analytic
truth that p is a form of anarchism,. Thus, the book’s assertion that it is
defending an anarchist position would either be false or trivial depending
on one’s stipulated definition of “anarchism.” If “anarchism” is defined
such that the book’s posited position is (part of) its extension, then the
book’s assertion is true; if “anarchism” is not defined in this way, then the
claim is false. Either way, the result is uninteresting, and the assertion does
not seem worth making — at least on the quietist view.

So, what, then, should one think of the book’s claim that it is presenting
and defending an anarchist philosophical position? Against both of the
just-discussed skeptical positions, the book’s contention is that this claim
has both semantic content and philosophical significance. Specifically, the
claim has nontrivial semantic content because it is an assertion about the
relationship between philosophical ideas and a particular social movement.
The task of the remainder of this section is to briefly describe this relation
and this movement, beginning with the latter.

As a matter of social fact, there are many people across time and space
who have called themselves anarchists. While there is likely no single belief
that these people share, there is a constellation of beliefs that they will
endorse at much higher rates than will people outside of this group. These
beliefs include the contention that the state should be eliminated, that
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police and prisons should be abolished, that (almost) all wars are unjust,
that capitalism and/or markets are morally bad forms of economic orga-
nization, that private property rights are unacceptable constraints on
freedom, that resources should be distributed from each according to her
ability to each according to her need, that production should be managed
by trade unions and/or democratically, that centralized state planning of
the economy is an unacceptable alternative, that gender norms are objec-
tionable constraints on autonomy, that significant social changes need to
be made to eliminate racist and sexist practices that prop up White
supremacy and patriarchy, that borders should be open or eliminated
entirely, that children have a robust set of rights and should not be subject
to expansive parental authority or compulsory education, that consuming
animal products is exploitative and immoral, and that humans should
significantly limit their activities to preserve and restore natural ecosystems,
among others. This group of people also will tend to endorse the views
espoused by a particular set of thinkers (e.g., those who produced the
so-called canonical texts listed in Footnote 1), champion certain causes
(the efforts of the CNT/FAI and the Zapatistas, Bundism, the Rojavan
revolution, etc.), and affiliate with certain institutions (antifascist groups,
the Industrial Workers of the World, etc.). Call the set of self-identified
anarchists who exhibit these tendencies #he anarchist movement.

So, what is the posited relation between the anarchist movement and
the egalitarian philosophical position that the book calls “social anar-
chism?” Obviously, it will not be the case that every member of the
anarchist movement endorses social anarchism. As noted previously, self-
identified anarchists regularly disagree about most questions, including the
truth of each of the claims listed in the previous paragraph. Indeed, it was
for this reason that the movement is specified via reference to self-
identification rather than any shared set of beliefs held by its members.
Given that there is limited actual endorsement of social anarchism by self-
identified anarchists, the suggestion here is that a substantial number of
anarchists would endorse the social anarchist position if given adequate
philosophical context (e.g. they were presented with a full slate of rival
views and the best arguments for and against those views). In other words,
if debate and reflection would lead self-identified anarchists to ultimately
converge on the social anarchist position, then the position has a claim to
the “anarchist” label. Call this proposal the social movement approach.

As an analogy, consider a small planet that forms in a field of smaller
matter scattered across space. Over time, the gravity of the planet will pull
surrounding material either onto its surface or into its orbit, with the
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greatest pull being exerted on the most spatially proximate material (hold-
ing mass constant for these purposes). One might similarly think of self-
identified anarchists as being located at different points in 7-dimensional
ideological space, where 7 is equal to the total number of normative
philosophical propositions that a person can hold and where an anarchist’s
location along a particular dimension is determined by whether or not she
affirms the particular normative proposition associated with that dimen-
sion. Similarly, the social anarchist position sits in this space in virtue of
the propositions it affirms.”" Finally, to claim that social anarchism is a
genuinely anarchist view is to assert that it will exert an analogous sort of
gravitational pull on the self-identified anarchists surrounding it, steadily
pulling a large number of them into its orbit (with greatest effect on those
anarchists who sit at the most proximate points in ideological space).

There are a few advantages to this proposal. First, one can endorse the
social movement approach while also conceding to the quietist that there
are other rival concepts that could equally be called “anarchism.” While
essentialists must insist that there is a pre-theoretical concept of anarchism
whose necessary and sufficient conditions of application can be grasped
through intuition, the social movement approach can grant that its pro-
posed account of what qualifies as an anarchist view is merely stipulated.
However, this concession does not entail that it is trivial to declare that
social anarchism is an anarchist position. Rather, this claim expresses a
significant and contestable thesis about the relationship between the
posited philosophical position and the anarchist social movement.

The second advantage of using the anarchist label in this way is that it
allows for the possibility of revisionary anarchist theories — that is, theories
that are anarchist in character despite the fact that they are not endorsed
by most self-identified anarchists. On the essentialist view, revisionary
accounts of an ideology are rendered paradoxical, as they apply the concept
of that ideology to targets that, by the accounts’ own admission, do not meet
the necessary conditions for the application of that concept. Or, to put this
point another way, given that revisionary accounts deny some core tenet of
the ideology in question, why claim that they are revising that ideology

" More precisely, it would be a cluster of points, as the egalitarian anarchist position in this context
should be understood not merely as a set of propositions, but, rather, a set of such sets S, where a set
of views V'belongs to S if and only if V includes each of the five theses presented in Chapter 1 and
no propositions incompatible with the conjunction of these theses. Each member of § would then
occupy a point in ideological space. However, it is easier to present the analogy if egalitarian
anarchism is taken to occupy a single point rather than many, so this bit of complexity is ignored in
the main text.
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rather than rejecting it in favor of a rival view? The social movement
approach helps to answer this question and thereby make sense of revi-
sionary theories: When someone claims to be positing a heterodox version
of some ideological position, she is claiming that proponents of the existing
orthodox version would, upon adequate reflection, ultimately endorse her
proposed heterodox view."”

I.2 The Aims of the Book

The book’s position is called “social anarchism” because it aspires to
present a philosophical position that stands in the posited relation to the
anarchist movement. It is certainly not the case that most self-identified
anarchists actually endorse the position. This is partly due to the fact that
the position is stated in terms of concepts and principles that are peculiar
to academic philosophy and not widely discussed by actual participants in
the anarchist movement. Additionally, the position has some revisionary
implications that many anarchists would refuse to endorse (these will be
discussed in Chapter 7). So why think that self-identified anarchists would
ultimately accept the proposed view? The convenient answer is that
anarchists, like all persons interested in identifying the correct moral
theory, will be attracted to the position in proportion to its general
theoretical virtues. Thus, the aim of the book is to establish that social
anarchism possesses these theoretical virtues, thereby simultaneously
defending the position gua political philosophy and the position’s claim
to the anarchist label.

That said, the book’s argument for social anarchism will appeal to a
number of principles that will be particularly attractive to self-identified
anarchists. Thus, anarchists will be more likely to endorse the social
anarchist position after adequate philosophical reflection relative to non-
anarchists. As will be discussed shortly, one aim of the book is to show that
social anarchism is coherent in the sense that its five theses are connected
via relations of logical entailment. Given that self-identified anarchists

* For example, G. A. Cohen suggests that a core socialist commitment is eliminating all unchosen
disadvantage such that any social differences reflect only “difference of taste or choice” (2008, 18).
He recognizes that this is a revisionary view, as it declares unjust certain economic regimes that are
widely endorsed by socialists. However, in response to this observation, he states that “I
acknowledge that socialists have advocated such regimes, and I have no wish, or need, to deny
that those regimes can be called socialist . . . . What I do need to insist is that such systems contradict
the fundamental principles animating socialists, when those principles are fully thought through”
(23). In this way, he seemingly endorses the social movement approach to justify his revisionary
account of socialism gua political philosophy.
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often endorse the theses that function as antecedents in these entailment
relations, they will also be disposed to accept the consequent theses as well
(after philosophical reflection). Thus, they will be particularly disposed to
endorse the social anarchist position.

When it comes to establishing the theoretical virtues of social anar-
chism, the book will attempt to demonstrate that the position is both
coherent and independently plausible. As a rough statement of the former
virtue, a coherent position is one where the adoption of any additional
principles beyond one’s starting principle is motivated by that starting
principle.”” The virtue of coherence is particularly important for establish-
ing the plausibility of positions that are composed of unusual combina-
tions of normative theses, for example, social anarchism with its
simultaneous endorsement of libertarian and egalitarian moral principles.
To see the worry here, suppose that one embraces some libertarian
principle L. Given this starting commitment, should one build a political
philosophy that endorses not only L as its starting premise but also some
egalitarian principle S (assuming that L and § are compatible)? There are
two reasons one might have doubts about the wisdom of such a project,
each of which can be understood as a kind of coherence worry.

First, the worry about the position’s coherence can be understood as a
worry about arbitrariness. Note that there are numerous alternative prin-
ciples and combinations of principles that might be adopted as a supple-
ment to L. Why, then, affirm a political philosophy that endorses the
conjunction of L and § rather than one that affirms Z and some other
principle 7" — or, alternatively, L and § and 7? Even supposing that L is
compatible with both § and 7 (i.e., there is no contradiction between L
and either of these two latter theses), the fact that these principles can be
jointly held does not establish that they should be so held. By contrast, a
coherent political position is one where a stronger logical relation than
mere compatibility obtains between L and S, where this relation justifies
the particular set of principles chosen.

Note that it is not adequate to simply provide freestanding justifications
of L and S, that is, independent reasons why each respective moral
principle is attractive. This is because a given principle might be compat-
ible with many other independently plausible principles that are, them-
selves, incompatible. For example, it might be the case that L is compatible
with § and is similarly compatible with 7, and there is something attractive

' This is how Barbara Fried defines the notion when criticizing left-libertarian positions for lacking
coherence (2004; 87fnso0, 89).
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about both S and 7; however, it also turns out that § and 7" contradict one
another. Thus, to embrace L & § requires that one reject L & 7, even
though all three principles are equally plausible. Given this possibility, one
might worry that a theoretical position composed of independently attrac-
tive principles bound together only by the very weak compatibility relation
is theoretically objectionable due to it being unacceptably arbitrary. At the
very least, one might ask of the person who endorses L and S whether she
is confident that she has found the optimal combination of moral princi-
ples, or whether there might be superior combinations of compatible
principles available to her.

Second (and relatedly), one might take the worry about coherence to be
a worry about how the posited position would hold up in the context of a
debate with those who endorse various rival positions. Specifically, con-
sider the ideologue who endorses L as a core principle but rejects S. Given
her rejection of S, a demonstration that L and § are compatible will do
nothing to push her away from her position, as she can admit such
compatibility while denying that there is any need for her to append §
to her already-accepted principle. Of course, one might appeal to various
intuitive considerations that favor the adoption of §, but a steadfast
ideologue could simply deny that she feels the force of the presented
intuition pumps.

This worry about the coherence of a conjunctive position that endorses
both L and S, then, can be understood as a worry that L and § fail to
adequately hang together in a way that gives the position a dialectical
advantage over a position that endorses L but not S. In other words, were
the conjunctive position coherent, then there would be a logical relation
between L and S such that those who merely embraced L would be
rationally compelled to accept the conjunctive position. Specifically, it
would have to be the case that either L — when coupled with some
conjunction of uncontroversial premises U — entails S, or that the most
plausible grounds of L (i.e., the most plausible premise that, together with
U, entails Z) also entails S when conjoined with U. This book will argue
that there are such direct relations of logical entailment that connect the
libertarian and egalitarian theses that make up the social anarchist position.
In this way, the book aims to establish that social anarchism is coherent in
the sense described earlier, with the position thereby capturing the associ-
ated dialectical and theoretical advantages.

In addition to demonstrating that the various anarchist theses are
logically connected, the book will also argue that they are independently
plausible. It will do this in two ways. First, as noted in the opening section,
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it will argue that the anarchist theses follow from an independent meta-
principle that constrains which moral theories are acceptable (the moral
tyranny constraint). Insofar as this meta-principle is plausible, it will
represent a novel reason for accepting the anarchist position that it entails.
Second, the book will show that, once the anarchist theses are suitably
adjusted to conform to the moral tyranny constraint, they avoid many of
the serious objections that plague their unadjusted counterparts. By negat-
ing these reasons for rejecting the anarchist position — in addition to
having provided the aforementioned positive reason for accepting it —
the book aims to show that the all-things-considered balance of reasons
favors accepting social anarchism.

In this way, the book aims to increase the metaphorical gravity of the
anarchist position. By revealing the logical connections that render the
position coherent, the book will help to pull in anarchists who endorse
some of the social anarchist theses but not others. Additionally, by
enhancing the independent plausibility of the position, the hope is to
attract those whose views place them well outside of the part of ideolog-
ical space primarily occupied by self-identified anarchists. In particular,
the book aims to put dialectical pressure on right-libertarians, who share
many of the social anarchist’s philosophical intuitions and methodolog-
ical commitments but reach very different conclusions when it comes to
distributive justice. The book will try to show that right-libertarians are
mistaken in their conclusions and should, thus, enter the social anarchist
orbit.

I.3 Something for Everyone

If the argument of the book succeeds, the resulting conclusion will be of
some practical use to those across the political spectrum. For anarchists,
the uses of the book are more apparent, but still worth discussing. First,
the philosophical position it defends (and the argument for that position)
can serve as an intellectual foundation for justifying various anarchist
political practices. G. A. Cohen (1994) provides a helpful discussion of
this relation between theory and practice when laying out the moral
principles he takes to be constitutive of socialism. It is worth quoting
him at length on this point:

An essential ingredient in the Right's breakthrough was an intellectual self-
confidence that was grounded in fundamental theoretical work by academics
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such as Milton Friedman, Friedrich Hayek, and Robert Nozick. In one
instructive sense, those authors did not propose new ideas. Instead, they
explored, developed, and forthrightly reaffirmed the Right’s traditional prin-
ciples. Those principles are not so traditional to the British political Right as
they are to the American, but they are traditional nevertheless, in the
important sense that they possess a historical depth which is associated with
the conceptual and moral depth at which they are located. .. The point of
theory is not to generate a comprehensive social design which the politician
then secks to implement. Things don’t work that way, because implementing
a design requires whole cloth, and nothing in contemporary politics is made
out of whole cloth. Politics is an endless struggle, and theory serves as a
weapon in that struggle, because it provides a characterization of its direction,
and of its controlling purpose ... . The theories [of Friedman, Hayek, and
Nozick] are ... uncompromisingly fundamental: they were not devised with
one eye on electoral possibility. And, just for that reason, their serviceability
in electoral and other political contest is very great. Politicians and activists can
press not-so-crazy right-wing proposals with conviction because they have the
strength of conviction that depends upon depth of conviction, and depth comes
from theory that is too fundamental to be practicable in a direct sense . .. . The
large fundamental values help to power (or block) the little changes by
nourishing the justificatory rhetoric which is needed to push (or
resist) change. (1994, 4—5, emphasis in the original)

In other words, while it is unlikely that anarchists will ever fully realize their
envisioned utopia, there are things that can be done to nudge society in that
direction. However, such political action often requires both self-sacrifice
and the courage to challenge accepted norms and social expectations. Given
the costs of acting on political conviction, one might reasonably want some
degree of assurance that one’s political views are well-grounded and not the
product of mistaken reasoning, unquestioned dogma, and beguiling plati-
tudes. This book aims to provide anarchists with such an assurance, thereby
giving them the intellectual self-confidence to go forth and realize a more
just world.

Additionally, the proposed position will help egalitarian anarchists to
more clearly differentiate their position from rival socialist positions.
Typically, the distinction between socialism and anarchism is stated in
terms of tactics: While socialists and anarchists endorse a shared end —
namely, a stateless, classless, socialist society — socialists want to use the
state as a tool to realize that end while anarchists take the abolition of the
state to be the first step to achieving that end. However, this characteriza-
tion suggests that there is no serious philosophical disagreement between
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socialists and anarchists, as both groups endorse egalitarianism and reject
private property. By contrast, the book suggests that even when anarchists
and socialists arrive at the same moral conclusions, they reach them via
very different starting premises (with anarchists beginning with premises
typically endorsed by libertarians). Thus, it provides anarchists with an
alternative way of articulating what is distinctive about their viewpoint.

While the book emphasizes this difference between anarchists and
socialists, the latter should still find the proposed argument valuable, as
it will serve as a useful tool to deploy against anti-egalitarian right-liber-
tarians. The right-libertarian philosophical position has become one of the
primary philosophical bases for criticizing egalitarian redistribution, with
right-libertarians arguing that such redistribution is unjust because it
violates persons’ property rights. By contrast, the social anarchist position
denies the existence of such property rights and insists that justice requires
an egalitarian distribution of advantage. Importantly, as subsequent chap-
ters will discuss, it argues for this conclusion by appealing strictly to
premises that right-libertarians would accept. In this way, it seeks to defeat
anti-egalitarian libertarianism on its own terms, thereby making the posi-
tion of interest to egalitarians of all varieties. Even if such egalitarians
ultimately reject the libertarian premises in question, they can treat the
book as a reductio ad absurdum argument against right-libertarianism: It
demonstrates that the right-libertarian position is composed of incompat-
ible propositions, and, thus, right-libertarians must abandon least some of
their standard commitments (with their anti-egalitarian commitments
being the most promising candidates to reject).

The argument of the book will also be useful to left-libertarians, as it
provides them with a solution to their coherence problem. As briefly noted
earlier, left-libertarians argue that certain core libertarian commitments are
compatible with the claim that justice requires an egalitarian distribution
of resources. However, left-libertarianism has also come under fire from
various critics who argue that the position lacks coherence. Most notably,
Barbara Fried (2004, 89) argues that, although left-libertarians may have
demonstrated the compatibility of libertarian and egalitarian principles,
their embrace of the latter is not adequately motivated by the former
(87fnso, 89)."

4 Mathias Risse (2004) has raised a related worry about the coherence of left-libertarianism, while
conceding that left-libertarians succeed in demonstrating the compatibility of various libertarian and
egalitarian principles.
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In a joint response to Fried’s objection, Peter Vallentyne, Hillel Steiner,
and Michael Otsuka largely concede the charge, admitting that “left-
libertarians do not all hold that the egalitarian ownership of natural
resources follows from their non-egalitarian libertarian commitments,”
and, instead, invoke “egalitarian ownership of natural resources as an
independent principle” (2005, 208). However, they argue that this con-
cession is of little consequence, for, if “coherence requires that the
justification for each of one’s principles appeal to the same set of
considerations ... then there is little reason to require coherence so
understood” (2005, 209).

The problem with this reply is that it does not adequately appreciate the
theoretical value of coherence. As discussed in the previous section, a
philosophical position that lacks coherence is at risk of seeming unaccept-
ably arbitrary. Additionally, it loses much of its dialectical force against
those who hold rival views. For these reasons, one should, all else being
equal, favor a theory that is coherent over one that is not. Thus, if this
book succeeds in demonstrating not only the truth of the left-libertarian
thesis — namely, that core libertarian principles are compatible with an
egalitarian approach to distributive justice — but also that there is a
coherent version of left-libertarianism (namely, social anarchism), left-
libertarians would be able to sidestep Fried’s criticism by adopting the
social anarchist position.

Finally, although the book puts significant dialectical pressure on right-
libertarians (as was just noted), they, too, might find its argument useful in
at least one respect. Given that social anarchism entails a rejection of private
property claims — and, thus, right-libertarian conclusions about distributive
justice more generally — one might conclude that social anarchism has
nothing helpful to offer right-libertarians. However, two things can be said
in response to this conclusion. First, note that the anarchist position
includes core libertarian moral principles such as the self-ownership thesis,
with the book presenting novel arguments in defense of these principles.
Thus, even if right-libertarians reject the book’s egalitarian conclusions,
they will still find these arguments useful. Second, if the libertarian prin-
ciples in question are taken to be incompatible with egalitarianism, many
philosophers and ideologues will be tempted to reject them simply in virtue
of this incompatibility. By contrast, if it can be shown that these libertarian
principles are not only compatible with but actually enzil egalitarian
conclusions, then this reflexive hostility might dissipate. In this way, the
book could help right-libertarians get a second hearing for some of their
favored principles.
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Of course, these conciliatory remarks merely aim to show that social
anarchism is useful, where usefulness does not imply plausibility. In other
words, if anarchism were a correct normative theory, some practical
advantages would follow from that result. However, it still needs to be
shown that the theory is, in fact, correct. This will be the task of the next
seven chapters: to demonstrate that social anarchism is a plausible and
attractive normative position.
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CHAPTER I

Social Anarchism

The anarchists are and will be thus always very few, but they are
everywhere. They are what I will call the leaven which raises
the bread. Already, you see them involved everywhere ... in the
Free-thought Movement, in the Socialist Party ... the trade
unions, the co-operatives, they are everywhere. . .. There are even
those who are unaware of it! Because once one explains to them
what is anarchism, they say: “But if it is that, | am anarchistic!
I am with you!”

Sébastien Faure, “The Revolutionary Forces”

Her development, her freedom, her independence, must come from
and through herself. First, by asserting herself as a personality, and
not as a sex commodity. Second, by refusing the right to anyone over

her body.

Emma Goldman, “Woman Suffrage”

This chapter will introduce the five theses that the social anarchist
philosophical position comprises. No individual thesis is entirely original
to the anarchist position; rather, they have been drawn from other
philosophical camps, particularly the political philosophies advanced by
libertarians and egalitarian socialists. However, the principles have been
adjusted in various ways so as to render them more precise and plausible.
The subsequent sections will present the five anarchist principles, explain
how and why they differ from their more standard formulations, and
defend their plausibility. Specifically, the chapter will begin with the
principles typically endorsed by libertarians (Sections 1.1—1.3) before
turning to the anti-propertarian and egalitarian theses that set social
anarchism apart from standard libertarianism (Sections 1.5 and 1.6). It
will also devote three sections (Sections 1.4, 1.7, and 1.8) to defending
the anarchist interpretation of the self-ownership thesis presented in
Section 1.3. The remaining anarchist theses will then be defended in
subsequent chapters of the book.

21
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1.1 The Consent Theory of Legitimacy

The first anarchist thesis is the consent theory of legitimacy, which holds that
a state — or, more generally any agent — is legitimate with respect to its
purported subjects if and only if they have consented to its legitimacy. This
just-mentioned legitimacy relation can be understood as follows: Some
person P is legitimate with respect to another person Q if and only if P has
the Hohfeldian power to determine what obligations Q has via the issuing
of edicts.” More specifically, P is legitimate with respect to Q if and only if
Q is obligated to obey P’s edicts, where “P’s edicts” designates nonrigidly.
Thus, if a state is legitimate with respect to Q and it enacts some law L at
time # that mandates that Q ¢, then Q is obligated to ¢ at z By contrast,
had the state instituted law A (rather than ) mandating that Q y, then Q
would have been obligated to y at 7 rather than ¢. Alternatively, one might
say that P is legitimate with respect to Q if and only if when P issues an
edict that Q must ¢, Q is obligated to ¢ because P issued the edict.
However, the counterfactual analysis of legitimacy is a bit clearer, so it
will be favored for these purposes. The consent theory of legitimacy, then,
maintains that P is legitimate with respect to Q if and only if Q has
consented to being bound by P’s edicts in this way (where Q consents to
some state of affairs only if she intends to consent to it, is reasonably
informed about what she is consenting to, can refuse consent without
incurring undue costs, etc.).

There are a few things to note about this account of legitimacy. First,
legitimate states possess a Hohfeldian power to impose obligations, where,
going forward, the term “legitimacy” will be used to denote this power (as
well as the abstract relation that obtains between a legitimate agent and her
subject). Second, the notion does not discriminate between states and
private individuals: Either kind of agent can possess the power in question
and, thus, be legitimate vis-a-vis some person or people. One reason for
not distinguishing between state legitimacy and private legitimacy is that it
is surprisingly difficult to provide an analysis of statehood that can satis-
factorily demarcate states from non-state actors. This point will be dis-
cussed in detail in Section 7.2. Additionally, the suggestion here is that it is
the power that is of moral significance rather than the bearer of that power,
where this implies that the possession of that power is subject to the same
theoretical constraints irrespective of who possesses it. In other words, if
there is something problematic about a state possessing legitimacy without

" For an explication of the Hohfeldian incidents, see Section 2.2.
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consent — as the consent theorist insists that there is — there will equally be
something problematic about a private individual possessing this power
without consent, as it is the mere possession of the power that must be
justified by consent, not the fact that a szate possesses this power.

Third, note that agents cannot be legitimate fout court; rather, they can
only be legitimate with respect to some particular person. Thus, when one
asserts that a state is legitimate with respect to a group of people, what is
being asserted, strictly speaking, is that the state is legitimate with respect to
each individual member of the group (unless the group qualifies as a group
agent, in which case the state might be legitimate with respect to that agent).
One might supplement this notion of legitimacy with a derivative scalar
concept designed to capture the broader relation between the state and the
aggregation of its claimed subjects. For example, to elaborate on a proposal
from John Simmons (2001, 130), one might say that a state is more legitimate
on balance than another if and only if it is legitimate with respect to a larger
proportion of its claimed subjects. However, while this notion might be
useful in certain evaluative contexts, it is irrelevant to the consent theory of
legitimacy, as consent theory posits a necessary and sufficient condition of the
more primitive legitimacy relation obtaining between two agents.

Finally, this analysis of legitimacy differs in various ways from how
others have defined the term. On one popular account, a legitimate state is
one that has a Hohfeldian permission to make and coercively enforce rules
(Wellman 1996, 211-12; Huemer 2013, 5). By contrast, the concept is
here defined as the power to impose obligations by making rules. It, is thus,
closer to what Huemer labels “political authority,” where a state possessing
this property has both a permission to coerce (what he calls “legitimacy”)
and a right that its subjects obey its rules (2013, 5). However, note that, if
one plausibly assumes that the obligations in question are coercively
enforceable, a state’s power to impose obligations via edicts will entail that
it has a permission to coercively enforce those edicts. Additionally, if one
thinks that it is permissible to coerce someone to do something only if she
is obliged to do it, then a state will have the power to impose obligations by
issuing edicts if and only if it has a permission to coercively enforce those
edicts — that is, what Wellman and Huemer call “legitimacy” turns out to
be materially equivalent to the notion of legitimacy posited here.

It is also worth contrasting the proposed notion of legitimacy with
Simmons’ (2001) influential definition of the term. According to Simmons,
legitimacy is a “complex moral right . . . to be the exclusive imposer of binding
duties on its subjects, to have its subjects comply with these duties, and to use
coercion to enforce the duties” (2001, 130). This definition is a bit puzzling,

https://doi.org/10.1017/9781009375429 Published online by Cambridge University Press


https://doi.org/10.1017/9781009375429

24 Social Anarchism

as it seems like a category mistake to say that someone can have the right to be
something rather than 4o something. One might interpret Simmons as
suggesting that a legitimate authority has a claim against others imposing
binding duties on its subjects — that is, against them exercising their power to
oblige others. However, it seems more parsimonious to take Simmons to be
simply asserting that if an authority has the power to oblige its subjects, then
no other authority has this same power.” By contrast, the proposed account of
legitimacy does not demand exclusivity in this way, with it being possible for
multiple authorities to be legitimate with respect to the same person.’

* It is also slightly puzzling that Simmons takes legitimacy to be a right that “subjects comply with
these duties,” as this claim seems trivial. If 7 has a right that Q ¢, then Q has a correlative duty to ¢.
Thus, to say that P has a right that Q discharge her duty to ¢ is just to say that Q has a duty to
discharge her duty to ¢. And, given that Q discharges her duty to ¢ by ¢-ing, the proposition that P
has a right that Q discharge her duty to ¢ is equivalent to the proposition that Q has a duty to ¢.
Thus, the quoted portion of Simmons’ definition of legitimacy does not seem to add any content to
the broader definition and should seemingly be discounted for this reason.

?> Note that the exclusivity component of Simmons’ definition is actually incompatible with the
consent theory of legitimacy. So long as it is possible that a person might consent to be governed
by multiple authorities, then consent theory would entail that all of these authorities would be
simultaneously legitimate with respect to this person. Thus, consent theorists have reason to favor
the proposed definition of legitimacy that foregoes the exclusivity component. In reply to this point,
Simmons might modify the consent theory of legitimacy such that P is legitimate with respect to Q if
and only if Q consents to being governed by P and Q has not previously consented to be governed by
a different authority R. Further, to avoid charges of making ad hoc revisions, he could argue that this
change must be made to avoid the following reductio argument:

1. If Q consents to being governed by P (or R), then P (or R) is legitimate with respect to Q.

2. If P (or R) is legitimate with respect to Q, then if P (or R) orders Q to ¢ (or not ¢) then Q has a
duty to ¢ (or not ¢).

Q consents to being governed by P and subsequently consents to being governed by R.

P orders Q to ¢ and R subsequently orders P to not ¢.

5. Duties cannot conflict: it cannot be the case that P has a duty to ¢ and a duty to not ¢.

NS

Together, these premises generate a contradiction; thus one of them must be rejected. Simmons
might contend that the most plausible candidate for rejection is Premise 1 — that is, the consent
theory of legitimacy must be revised in the way suggested previously.

There are two problems with this argument. First, many of the other premises might be equally
rejected. For example, one might deny Premise 2 (i.e., revise the proposed definition of legitimacy)
by holding that a legitimate authority cannot oblige Q to not ¢ if Q already has a duty to ¢. Or
perhaps the later order to not ¢ negates the previous duty to ¢. Alternatively, one might reject
Premise 5 for reasons such as those discussed by Judith Jarvis Thomson (1990, 87—93). Thus, the
proposed revision of consent theory still seems ad hoc. Second, note that one could construct a
parallel reductio argument where there is only a single legitimate authority 2 who orders Q to ¢ and
then subsequently orders her to not ¢. The fact that the resulting contradiction could not be avoided
by rejecting Premise 1 of the original reductio suggests that it would be better to reject either Premise
2 or Premise § as suggested eatlier, as such a rejection would avoid the contradiction generated by the
parallel reductio. That said, the argument of this book does not depend on accepting the proposed
account of legitimacy over Simmons’. For these purposes, all that matters is that consent is a
necessary condition of some person having the power to oblige another via the issuing of edicts.
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In short, the proposed analysis of legitimacy does not refer to any
permission to coercively enforce duties and it also does not entail that
only one agent can be legitimate with respect to any particular person
(contra Wellman, Huemer, and Simmons). Rather, it limits itself to the
assertion that an authority is legitimate if and only if that authority
possesses the power to oblige via the issuing of edicts. Thus, the consent
theory of legitimacy should be understood as asserting that consent is a
necessary and sufficient condition of this moral power obtaining, with the
book’s subsequent arguments for consent theory (presented in Sections 2.4
and 4.2) supporting this posited interpretation.

The final thing to note about the consent theory of legitimacy is that
(practically) no people have actually consented to being governed, either
by states or by others.* In other words, the necessary condition of legiti-
macy obtaining is (almost) never satisfied and, thus, there are no existing
legitimate states or other authorities — at least, vis-a-vis the vast majority of
the human population. This is not to say that there are necessarily no
legitimate states. In fact, the consent theory of legitimacy entails that a
state would be legitimate vis-a-vis all of its claimed subjects if, as a
contingent matter of fact, they all happened to give it their consent to be
governed. However, in the actual world, existing states are not legitimate
with respect to practically any of their citizens; that is, they lack the power
to impose obligations on their citizens by passing laws or issuing other
edicts. This conclusion — a position known as philosophical anarchism — is a
fitting implication of the anarchist position’s affirmation of the consent
theory of legitimacy.

1.2 The Lockean Proviso

The second component of the social anarchist position is an endorsement
of a particular interpretation of what has become known as the Lockean
proviso. As a bit of context, libertarian property rights theorists typically
maintain that the world starts out unowned such that all persons have a
permission to use all things. Persons then carry out acts of initial appro-
priation whereby they convert those resources into private property — that
is, they acquire a robust set of rights and powers vis-a-vis the appropriated
objects. These rights include Hohfeldian permissions to use the owned
thing; claims against all others using the thing; powers to waive these

* The parenthetical qualifier is included because there may be some people who have given their free
and informed consent to be governed (e.g., patriotic people who signed a loyalty oath of some kind).
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claims; immunities against the loss of these claims, permissions, and
powers; and powers to transfer all of these listed rights to others.’
Libertarians also uniformly hold that people can wnilaterally carry out
these acts of appropriation — that is, they do not need others” consent in
order to successfully appropriate some unowned resource. That said, many
libertarian theories also include a proviso limiting the extent to which any
given person can appropriate.” Most famously, right-libertarians adopt a
particular interpretation of Locke’s contention that a person can appropri-
ate some resource only if “there is enough and as good left in common for
others” (2005, §33). Typically, they interpret Locke’s proviso as a non-
worsening condition: To be left with “enough and as good” is to be left no
worse off than if the act of appropriation had not occurred — or, more
permissively, to be no worse off than if 7o appropriation by anyone ever
occurred (as was proposed by Nozick 1974, 181).” Additionally, the
proviso is taken to be not only a necessary condition of appropriation
occurring via some suitable act but also a sufficient condition of that act
successfully appropriating the thing in question.” Together, these inter-
pretations yield (a preliminary statement of) the Lockean proviso (or
“the proviso” for short): A person is able to appropriate some unowned
resource via some suitable action if and only if her doing so does not leave
anyone worse off.”

Given that the proviso is a signature commitment of right-libertarianism,
it may seem odd that it would be included within the social anarchist
position, as right-libertarians famously reject the kind of distributive
egalitarianism that will be endorsed subsequently. However, the anarchist
position will incorporate this proviso for three reasons. First, the proviso’s
proposed non-worsening condition is independently plausible. Specifically,

o =

For a stronger statement of full ownership, see Wendt (2015, 318).

Not all libertarians posit such a proviso. Some prominent examples of such no proviso or radical
right-libertarians include Murray Rothbard (1998), Jan Narveson (1998), and Edward Feser (2005).
Eric Mack (1995) also denies that appropriation is constrained by a proviso, but suggests that the
interests of latecomers might constrain the use of acquired property.

As noted in the Introduction, there is a rival lefi-libertarian school of thought that seeks to show that
self-ownership and private property rights are compatible with egalitarian views about distributive
justice. Specifically, it rejects the Lockean proviso in favor of an egalitarian proviso that holds that an
act of appropriation succeeds if and only if it leaves others with enough unappropriated resources
such that they could each appropriate a share of equal value.

It is often maintained that Locke took his proviso to be a necessary condition of appropriation
rather than a sufficient one. However, this interpretation has been disputed by Thomson (1976)
and Jeremy Waldron (1979), among others.

Which acts qualify as “suitable” — that is, which acts are acts of appropriation — will be discussed in
Section 1.3.

~

®
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it seems plausible that, by improving someone’s situation via some action —
or, at least, not worsening it — one nullifies that person’s grounds for
complaint about that action, where such grounds for complaint are both
necessary and sufficient for precluding successful appropriation. After all, if
no one is affected (on net) by the successful appropriation of some resource,
then how could anyone object to that appropriation occurring? Further, if
no one can reasonably object, then why should a theory of property disallow
such appropriation?

Second, Chapter 2 will argue that the Lockean proviso follows from a
plausible meta-principle (the moral tyranny constraint) that constrains
which moral theories qualify as acceptable. The aim of this book is to
derive the entire anarchist position from this meta-principle; thus, the fact
that the principle entails the Lockean proviso is a decisive reason for
including the proviso in the anarchist position. Finally, including the
proviso in the anarchist position gives the anarchist dialectical leverage
against right-libertarians who similarly endorse the proviso. As noted in the
Introduction, Chapters 3 and 5 will argue that a commitment to the
proviso surprisingly entails that one must deny the existence of external
private property and, instead, endorse the egalitarian position presented in
Section 1.5. Thus, the inclusion of the proviso in the anarchist position
helps to advance an argumentative strategy that aims to challenge right-
libertarianism on its own terms.

Developing this argument will be the task of the remaining chapters of
this book. For now, though, the aim is strictly to give the proviso
determinate content by specifying its multiple ambiguous terms.’® Some
of these terms will be left underspecified such that others can fill in the
details with their own preferred theories. For example, one must ultimately
specify the respect in which others must not be left worse off by appro-
priation. The dominant position among the proviso’s proponents is that
welfare is the relevant metric to employ when making this assessment."’
However, for the purposes of this book, one can remain neutral on this
point and allow that there might be other ways in which a person can be
left worse off beyond having her welfare diminished (for this reason, this
book uses the placeholder “diminished advantage” to denote a person

" Daniel Attas (2003) similarly notes that many of the proviso’s terms are ambiguous, and he argues
at length that there is no acceptable specification of the proviso that also is satisfied vis-a-vis
external resources.

** For some objections to the welfare specification, see Attas (2003, 358—60) and Bas van der Vossen
(2021, 187-9).
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being left worse off in the relevant respect).’” By contrast, the anarchist
position does endorse a particular specification of the comparison point
relative to which persons cannot be left worse off. Specifically, it holds that
the appropriation of some resource succeeds if and only if such appropri-
ation would not leave anyone worse off relative to the closest possible world
where the agent never existed to appropriate the resource in the first place. For
example, if person Q enjoys sitting on a stretch of beach every weekend but
P appropriates that beach and thereby precludes Q from using it, that
appropriation would violate the proviso, as it results in Q ending up worse
off than she would have been in the world without P that is most similar to
the actual world.

A full defense of this specification will be presented in Sections 3.3 and
3.4. For now, this section will turn to specifying exactly what it is that
cannot leave others worse off. The obvious suggestion is that it is the
appropriation of the resource that cannot leave others worse off, where
appropriation is the change in normative fact that occurs when non-
appropriators go from having a permission to use the resource to an
obligation to refrain from using that resource. However, it will now be
argued that this natural interpretation of the Lockean proviso is implausible
because it is trivially satisfied by all possible appropriations. Note that if
initial appropriation makes strictly zormative changes to the world, altering
moral facts about what rights people have over objects, then it is unclear
how an act of appropriation could have any causal effect on people’s
advantage. Given the physical nature of causation, it is odd to suggest that
changes in nonphysical moral fact could cause physical events of the kind
presupposed by the natural interpretation of the proviso. Or, to put this
point another way, the causal relation has events as its relata, where events
are best understood as either spatiotemporal things or, more controver-
sially, things that are either spatiotemporal or mental.”’ Given that a
change in moral fact is neither a spatiotemporal event nor a mental event,
it follows that initial appropriation cannot cause people to be worse off.

'* That said, the subsequent argument of this section presupposes a specification of this currency of
comparison such that the quantity of this currency possessed by persons is not actually a function of
appropriation occurring. The meaning of this assertion will be clarified by the discussion presented
just below. However, it is worth noting here that the subsequent argument will not be applicable if,
for example, one takes a person to be left worse off if and only if she possesses fewer permissions
relative to the baseline for comparison.

Even the claim that events are shings is not without controversy. For a helpful overview of the
debate, see Roberto Casati and Achille Varzi (2020).
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This, in turn, implies that the proviso is trivially satisfied by any act of
initial appropriation.

It might be objected that this account of causation is too stringent.
Instead, one might propose the following counterfactual account of causa-
tion: A fact of any kind C causes some other fact £ to obtain if and only if
(i) Cand E are sufficiently distinct (e.g., they are nonidentical and, insofar
as facts have parts, neither is a part of the other) and (ii) if C had not
obtained then £ would not have obtained."* This account would make it
metaphysically possible that initial appropriation causally affects others’
levels of advantage, as the difference in moral fact between the appropri-
ation world and non-appropriation world might be accompanied by a
counterfactual difference in advantage. However, the proponent of this
suggestion would still need to provide some argument as to why this is
more than a mere possibility. Most plausibly, she might posit that human
minds are sensitive to moral facts such that people form beliefs in response
to those facts and then act on those beliefs.”” This would allow her to
maintain that if the moral facts had been different due to an act of
appropriation not occurring, then people would have formed different
beliefs, behaved differently, and thereby had a different effect on others’
advantage. Thus, a counterfactual difference in advantage would obtain,
thereby giving initial appropriation causal purchase in the physical world.

The problem with this argument is that, even if one accepts this
unconventional account of causation, the responsiveness of minds to moral
facts is limited at best. If minds were highly sensitive to moral facts, one
would expect to see wide and enduring consensus about the truth of most
moral propositions. However, there is persistent and widespread moral
disagreement across time and region. Thus, at most, there is a highly
inelastic relationship between moral beliefs and facts such that some people
eventually come to have beliefs that correspond to the facts. Given the loose
connection between moral fact and human action, there is no reason to
think that any given act of initial appropriation will entail a counterfactual
difference in advantage-affecting behavior.

* Condition (i) is posited so that the account will not deliver unacceptable results like the affirmation
that some event caused itself. For more on the need for cause and effect to be distinct, see David
Lewis (1986). To be very precise, one would also want to build in Lewis’ (1973) prohibition against
considering backtracking counterfactuals that fail to hold the past fixed when searching for the
closest possible world where C does not obtain. The claim that facts can be causes is defended by
D. H. Mellor (1995; 2004), though this does not imply that moral facts can be causes.

For a defense of this proposition, see Michael Smith (1994) and Huemer (2016). For recent
criticisms of this position, see Patrick Hassan (2019) and Jeroen Hopster (2020).
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Appropriation’s lack of causal power entails that one must reject any
specification of the proviso that holds that it is the appropriation itself that
must not leave others worse off. Such a specification would render the
Lockean proviso trivially satisfied: Even if one person exhaustively appro-
priated all existing resources, she would not diminish others” advantage, as
the moral change would not have any causal effects whatsoever. Given that
such a permissive proviso is both implausible and fails to express the idea
that motivates it — namely, that, absent any proviso, certain appropriations
would leave others worse off in a way that is theoretically problematic —
some other specification is needed.

Fortunately, there is an alternative specification of the Lockean proviso
that seemingly captures the motivation for building the proviso into a
theory of property. This version of the proviso asserts that a person can
appropriate some thing via some suitable action if and only if full compli-
ance with her established claim rights would not leave others worse off than
they would have been had she not existed to establish these claims
(assuming that others similarly comply with the other demands of moral-
ity). Unlike the natural interpretation of the proviso, this interpretation is
not trivially satisfied, as there will be cases where compliance with property
claims would leave others worse off in this way. Additionally, it seems to
capture the thought that motivates the proviso, namely, that there is
something morally problematic about imposing costs on fully compliant
people — and, thus, a moral theory should not license the imposition of
such costs.’® The natural interpretation of the proviso errs by articulating

" An anonymous reviewer suggests an alternative specification of the proviso that asserts that
appropriation must not leave anyone worse off conditional on expected compliance with the
established rights. However, there are three reasons for preferring the full-compliance specification
proposed in the main text. First, the expected-compliance proviso would be vulnerable to the same
objection raised against the standard interpretation of the proviso: It is trivially satisfied due to
appropriation lacking causal power. If appropriation changes moral facts and such changes lack
causal power, then appropriation will not change how people behave relative to the world where the
appropriation does not occur. Thus, everyone’s expected behavior in both cases will be identical,
which, in turn, implies that the expected compliance proviso is always satisfied. Second, an
expected-compliance proviso would have unattractive implications. For example, consider the
case where the first-to-arrive person attempts to appropriate the entire planet. If later arrivals
were to fully comply with her property rights, they would be left much worse off; however,
suppose that, as a matter of contingent fact, these latecomers have a complete disregard for
others’ property rights. In this case, the expected compliance specification would entail that the
act of appropriation succeeds, as no one would be left worse off given expected compliance. More
generally, the proposed expected-compliance specification entails that some acts of appropriation
succeed if and only if no one actually complies with the established rights — a result that seemingly
counts against accepting such a specification of the proviso. Finally, Chapter 2 will argue that the
full-compliance specification of the proviso follows from the chapter’s proposed moral tyranny
constraint. Given the chapter’s contention that this constraint is both independently plausible and
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this thought in terms of the (nonexistent) causal effect of the obligations
imposed by appropriation. However, this mistake can be corrected by
simply stating the proviso in terms of the costs imposed by full compliance
with those obligations."”

In addition to these three bits of specification, one further amendment
to the standard Lockean proviso is needed to yield the complete anarchist
interpretation of the proviso. So far it has been proposed that a suitable act
of appropriation succeeds if and only if its established claims do not leave
anyone worse off under conditions of full compliance (relative to the world
where the appropriator did not exist). However, note that initial appro-
priation does not just establish claims but also the power to waive the
established claims. This fact is significant because those committed to the
proviso must seemingly also affirm that the exercise of this power must not
leave others worse off under conditions of full compliance. Otherwise, the
endorsement of the proviso seems arbitrary: Why would one power to
change others’ permissions vis-a-vis the use of natural resources (via
appropriation) be subject to a non-worsening constraint but not another
such power (namely, the power to waive)? In other words, if one holds that
a person can appropriate some resource only if no one is left worse off as a
result under conditions of full compliance, one should also hold that a
person can waive her property rights only if that act similarly leaves no one
worse off under conditions of full compliance."®

Further, note that initial appropriation is generally taken to establish
both rights against others using the owned thing and the power to waive
these rights — that is, appropriation is a sufficient condition of the power to
waive. However, if this is correct, then any necessary condition of the
power to waive must also be a necessary condition of successful appropri-
ation (for, if p entails g and ¢ entails 7, then p entails 7). Given that the

entails other attractive moral positions, a full-compliance specification of the proviso that follows
from this constraint would be more likely to survive a process of reflective equilibrium than the
expected-compliance specification.

One could also posit an intermediate version of the proviso where the posited restriction is that each
person’s compliance with a property owner’s acquired rights — but not necessarily full compliance
by all persons — must not leave her (or anyone) worse off relative to the baseline for comparison.
This version of the proviso would still solve the causal problem discussed previously but would not
follow from the moral tyranny constraint. Additionally, it is unclear why a moral theorist should be
concerned about the effects of one person’s compliance but not others’. Rather, insofar as one is
concerned with the effects of compliance, it is the full-compliance world that seems relevant when
assessing whether or not an act of appropriation succeeds.

To simplify matters a bit, this discussion will ignore the possibility of transfers leaving others worse
off under conditions of full compliance. The effects of post-transfer compliance are bracketed in this
way so as to avoid unnecessary complexity that does not affect the argument of the book.
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owner of some resource can possess the power to waive her rights over that
resource only if no act of waiving would leave anyone worse off under
conditions of full compliance, it follows that she can appropriate the thing
only if no subsequent waiving of her rights would leave anyone worse off
under conditions of full compliance. Thus, one must build this restriction
into the Lockean proviso by restating it as follows:

The Lockean Proviso — A person appropriates some unowned resource via
some suitable action if and only if (a) her established claims would not leave
anyone worse off under conditions of full compliance and (b) no subse-
quent waiving of those claims would leave others worse off under condi-
tions of full compliance (where, in both cases, the baseline for comparison is
the closest possible world where the appropriator did not exist).

This statement of the proviso is still in need of slight revision for reasons
that will be discussed in Section 3.4. Thus, technically speaking, this is not
the official anarchist interpretation of the Lockean proviso. However, it has
the virtue of being comparatively straightforward and easy to grasp while
still being quite proximate to the final version of the proviso. For this
reason, it will be left to stand here as the primary statement of the proviso
that is affirmed by the social anarchist position.

1.3 The Self-Ownership Thesis

The third component of the social anarchist position is a qualified endorse-
ment of the self-ownership thesis. This signature libertarian thesis asserts
that each person has the same set of rights over her own body that she
would have over a fully owned thing, including a permission to use her
body, a claim against others using her body, a power to waive this claim, an
immunity against the loss of any of these listed rights, and a power to
transfer them to others.”” These rights are then taken to entail a number of
attractive moral conclusions. For example, a claim against use implies that
a person is wronged if someone harvests her organs and redistributes them
to other people. It also implies that persons have correlative duties to

" One might think that the self is not identical to the body and, thus, that the self-ownership thesis
should assert a set of rights over the former entity rather than the latter. For example, one might
take the self to be nonidentical with the body because it is either merely a part of the body (e.g., the
brain) or includes things outside of the body as well (e.g., the external objects that compose what
has been called the “extended mind”). For these purposes, it will simply be assumed that the self is
identical to the body in virtue of the close connection between one’s agency and one’s body.
However, one might reject this assumption and thereby create a number of complications for the
argument presented in Chapter 3.
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refrain from attacking or sexually assaulting self-owners. Additionally, this
right to exclude others from using one’s body is typically taken to imply
the permissibility of abortion, as fetuses who use a pregnant person’s body
without consent infringe on this right (with abortion then becoming a
form of permissible self-defense).”” Proponents of the self-ownership thesis
also maintain that the permissions to use one’s body entail the negation of
(nonconsensual) moral slavery — that is, when one person possesses the
moral rights that correspond to the legal rights of slave owners (including a
permission to act on the slave’s body in whatever way the owner likes as
well as a power to oblige the slave to act in whatever way the owner
chooses) — as well as various Millian liberties such as the permission to use
drugs or the permission to have consensual but socially disapproved of
sex.”’

The anarchist endorsement of the self-ownership thesis is qualified in
two important ways. First, contra the standard self-ownership thesis, it
does not hold that all persons possess self-ownership rights (prior to
waiving or forfeiting those rights). Rather, it allows that some people
might lack these rights without having ever possessed them in the first
place. This is because the proposed anarchist position posits that self-
ownership is not native in the sense that persons start out with self-
ownership rights as soon as they satisfy the sufficient conditions for moral
personhood. Rather, it holds that persons must acquire ownership of their
bodies — and must do so in just the same way that they would acquire
property rights over any unowned resource, namely, via acts of initial
appropriation. Call these acts of self-appropriation.

There are two reasons for favoring the view that self-ownership is
acquired rather than native. First, the latter view seems unacceptably
arbitrary. As the initial definition of self-ownership (at the start of this
section) suggests, proponents of the self-ownership thesis take the owner-
ship of one’s body to be of a kind with the ownership of any other object
or resource. Given this similarity, it is odd to insist (as most self-ownership
proponents do) that the ownership of all external things is established via
acts of initial appropriation while the ownership of the body is simply a
correlate of personhood. This posited difference seemingly demands
explanation; however, it is not clear how property theorists can provide

*® While practically all self-identified anarchists (and most liberals) will consider this an attractive
implication of the right to exclude, not all proponents of the self-ownership thesis would consider it
as such, for example, Feser (2004). There are also some complications when it comes to abortion,
famously discussed by Thomson (1971).

*' On this latter point, see Steiner (2000, 76—7) and Otsuka (2003, 2).
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such an explanation while continuing to insist that persons own them-
selves in the same way that they would own anything else. For this reason,
it seems better to treat like things alike by maintaining that self-ownership
is acquired via self-appropriation.

The second reason for favoring this approach is that it might help to
resolve a worry about the kind of moral equality presupposed by the
proponents of native self-ownership. Briefly, those who affirm the self-
ownership thesis posit that each self-owner starts out with the same set of
rights as all other self-owners. At the same time, these rights are denied to
all nonpersons including very young children, animals, plants, rocks,
photons, etc. Further, the apparent reason that these nonpersons are
denied self-ownership rights is that they lack certain cognitive capacities
that moral persons possess.”” However, note that cognitive capacity is
scalar, and different people will possess any given capacity to different
degrees. By contrast, the self-ownership thesis assigns rights in a binary
fashion: An individual either possesses the specified set of rights or she does
not. As a result, the proponent of moral equality faces two related chal-
lenges. First, she must explain why self-ownership rights are not also
assigned in a scalar fashion such that persons who have greater cognitive
capacities possess proportionately more rights (or weightier rights).
Second, she must (a) posit some specific capacity threshold that divides
self-owners from nonpersons where (b) this division is nonarbitrary such
that she will be able to justify why two individuals who differ only
minutely in cognitive capacity — but who happen to fall on ecither side of
the threshold — have very different rights while two individuals who differ
significantly in cognitive capacity but are both above (or below) the
threshold possess the same set of rights.

While there have been various attempts to address these challenges,
assessing their merits would take things too far afield. Rather, the aim here
is merely to show that the proponent of self-appropriation can offer a
promising alternative reply to the two challenges and thereby provide a
novel reason for thinking that self-owners all have the same set of rights
(prior to waiving, transfer, and forfeiture). Specifically, note that the pro-
posed theory of self-appropriation does not appeal to cognitive capacities to

** It may be that some other property difference that grounds the difference in rights. However,
proponents of moral equality are typically skeptical that some non-capacity-based property
difference can explain why persons possess rights that non-persons lack. For this reason, it is
assumed that self-ownership proponents will appeal to capacity differences to explain why only
some entities have self-ownership rights (with differences in cognitive capacity being the only
plausible candidate explanation).
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explain why moral persons possess self-ownership rights while nonpersons
do not. Instead, it holds that individuals possess these rights in virtue of
having exercised their respective powers to appropriate resources. Thus, it
sidesteps the first challenge to moral equality because the binary property of
possessing self-ownership rights is now a function of another binary prop-
erty, namely, the property of having performed a suitable act of self-
appropriation. Similarly, it resolves the second challenge to moral equality
because one can explain why two people might have very similar capacities
but only one possesses self-ownership rights: The self-owner has carried out
an act of self-appropriation while the other person has not.

Granted, one must still answer the question of why some people have
the power to appropriate while others (very young children, cats, etc.) do
not. And, given that the answer to this question must seemingly appeal to
differences in cognitive capacity, one might reasonably worry that the
aforementioned proposal simply passes the buck, as one must still ground
a binary normative property (the possession of the power to appropriate) in
a scalar property (the degree of cognitive capacity possessed). However, the
suggestion here is that it is easier to meet the two previously presented
challenges if the normative property in question is possessing the power to
appropriate as opposed to possessing self-ownership rights. Recall that the
first challenge for proponents of native self-ownership is to explain why
ownership should not also be treated as scalar, with persons receiving
rights in proportion to their cognitive capacities. While perhaps such an
explanation can be provided, the proponent of self-appropriation has an
easier response to this challenge: Unlike the possession of ownership rights,
the possession of the power to appropriate simply cannot be treated in
scalar fashion, as it is strictly a binary property. The reason that ownership
can be treated as scalar is because it is really a bundle of distinct rights that
can be disaggregated and then assigned in proportion to persons’ respective
cognitive capacities. By contrast, the power to appropriate is not an
aggregate of more basic Hohfeldian incidents that can be unbundled and
assigned in a scalar fashion. Thus, the proponent of self-appropriation does
not face any analogous challenge of explaining why the possession of the
power to appropriate is not proportionate to cognitive capacity.”’

*3 One might reanimate the puzzle by positing that a person has a stronger (weaker) power to
appropriate if and only if her appropriation establishes a greater (lesser) number of rights. One
would then ask why people with greater cognitive capacities do not also have a proportionately
stronger power to appropriate. In answer to this revised challenge, the proponent of self-
appropriation can note that there are independent constraints on which ownership rights self-
appropriation generates. For example, Chapter 3 will argue that self-appropriation should be
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What about the challenge of positing a nonarbitrary capacity threshold
that divides those who are able to self-appropriate from those who lack this
power? Here, again, the proponent of self-appropriation seems better
positioned to resolve this challenge than those who contend that self-
ownership is native. Specifically, she can propose a nonarbitrary threshold
by appealing to her account of which acts qualify as acts of initial appro-
priation: A person is able to (self-)appropriate if and only if she has the
requisite cognitive capacities to carry out an act of initial appropriation.
For example, Carol Rose proposes that persons appropriate unowned
resources by asserting that they own the resources in question (1985,
81). Thus, someone would be able to self-appropriate if and only if she
both possesses the capacity to make assertions and grasps the relevant
concepts of ownership such that she can meaningfully assert that she owns
her own body. Such a proposal would simultaneously (a) provide a non-
arbitrary threshold demarcating potential appropriators from those who
are unable to appropriate, (b) plausibly entail that young children and
animals are not able to appropriate, and (c) plausibly entail that practically
all human adults are able to self-appropriate. Additionally, given that
practically every person has, at some point, asserted that her body belongs
to her, the account would entail that all persons have carried out acts of
self-appropriation.”* Thus, assuming that these acts satisfy the Lockean
proviso — which, as Chapter 3 will argue, they necessarily do — it follows

understood as generating all and only those claims whose establishment satisfies the Lockean
proviso. Additionally, one might think that the rights established by an act of appropriation
correspond to the nature of the act. The subsequent paragraph will suggest that one carries out
an act of appropriation when one asserts that one has ownership of the appropriated object. Given
this premise, one might further maintain that the appropriator acquires the set of ownership rights
that she claims to possess (within the limits set out by the Lockean proviso). If this is correct, then
differences in cognitive capacity between two persons will not entail that their respective acts of
appropriation generate different sets of rights. Rather, the set of rights established by appropriation
is determined by facts about the nature of — and constraints on — acts of initial appropriation.
There is some ambiguity here regarding exactly what one must do to appropriate some resource (in
this case, the body). Strictly speaking, the proposed anarchist position is neutral on this point, and it
should be taken to incorporate whatever the best account of appropriation happens to be. That said,
Rose’s account is presented because it both seems plausible and illustrates how near-universal self-
ownership might be achieved. However, there are questions about the details of her proposal,
namely, what one must assert to carry out an act of appropriation. The suggestion here is that
appropriators need to merely assert that they have a right to use and exclude others from the owned
thing (e.g., by posting a “no trespassing” sign or saying, “don’t touch me!” in a way that implies that
it would be wrong for the audience to ignore this command). This proposal seems to capture what
Rose has in mind (1985, 76). More importantly, it seems to capture an important milestone in the
development of children, when they go from merely expressing aversion to being touched to
asserting with moral force that they should not be touched. The proposed account of self-
appropriation codifies the moral significance of this developmental moment, as it declares that
children become self-owners at this point.

24
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that practically all persons own themselves (at least, prior to waiving or
transfer), even though it is at least possible that some persons never self-
appropriate. In this way, the self-appropriation proponent is able to
explain why persons own themselves, explain the moral equality of adult
persons, explain why children and animals are excluded from the set of
morally equal persons, and explain why the threshold that divides those
who can self-appropriate from those who cannot is principled rather than
arbitrary.”

In addition to making self-ownership an acquired status rather than a
native one, the anarchist position further qualifies the self-ownership thesis by
endorsing a more permissive interpretation of the concept of self-ownership.
As noted previously, one of the core self-ownership rights is a claim against
others using one’s body. According to the classical interpretation of the
concept of self-ownership, this claim against use is to be understood as a
claim against #respass — that is, a claim against any person taking an action that
makes unwanted contact with the self-owner’s body.”® By contrast, the
anarchist interpretation of self-ownership limits this right to exclude by
permitting bodily contact that uniquely generates supplemental benefit:

** Given that the proposal here is that self-ownership is acquired via initial appropriation like any
other resource, one might worry that this allows for parents to appropriate the bodies of their
children before the latter develop the agential capacities needed to appropriate themselves. This
concern will be addressed in Section 3.5.

This classical self-ownership thesis is defended by a number of prominent libertarians from across
the political spectrum. For example, Nozick takes there to be a “line” that “circumscribes an area in
moral space around an individual” with infringements occurring when others carry out “actions that
transgress the boundary or encroach upon the circumscribed area” (1974, 57). This description of
self-ownership suggests that mere trespass, that is, bodily contact, qualifies as an infringement.
Similarly, Rothbard takes self-ownership to entail a right against invasion, where this includes
trespass (1998, 45). That said, he elsewhere limits the notion of trespass such that it includes only
sensible bodily contact (where this includes contact made by smoke and odors) (1982). Narveson
also seems to endorse the classical self-ownership thesis when he proposes that an agent must seek
the permission of self-owners if she is to permissibly “act upon or with” their bodies (1988, 67,
emphasis added). Vallentyne, Steiner, and Otsuka are particularly explicit on this point, as they
define rights against use as including rights against “all the ways that persons can physically impact
upon an object, including effects that are unforeseen” (2005, 203). And Jessica Flanigan seems to
take self-ownership to include a right against all bodily contact, though she is not fully explicit on
this point (20192, 30). Finally, non-libertarian proponents of the self-ownership thesis (or at least its
posited claims against use) often endorse the classical understanding of self-ownership. For example,
Thomson argues that each person has a claim against others making contact with her body (1990,
205—7). Similarly, Robert S. Taylor contends that self-ownership includes “the right to forbid
trespass on one’s own person” (2004, 68). Notably, none of these proponents of the self-ownership
thesis limits the right against trespass to a right against Aarmful bodily contact, with some explicitly
affirming that trespass is wrongful even when it does not harm (e.g., Thomson 1990, 209). This is
to be expected given that libertarians and other self-ownership proponents typically want to give
people moral control over what happens to their bodies rather than merely make intruders Zable for
harm done to those bodies.

26
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ASO - Each self-owner has a right against any other person taking any
action that (a) results in physical contact being made with her body and (b)
does not uniquely provide anyone with supplemental benefit on net.

Predicate (b) contains a number of technical terms that are in need of
explication. However, before explaining these terms and, by extension,
which actions ASO forbids and which it permits, it will be helpful to, firs,
provide some elaboration of Predicate (a). Specifically, this predicate
establishes the first necessary condition of an action infringing upon a
person’s self-ownership rights: The action must cause physical contact with
the self-owner’s body. There are a few things to note about this necessary
condition. First, the action need not make bodily contact directly as one
does with a punch or a kick. Rather, it might simply initiate a causal chain
that ultimately results in physical contact being made with the owned
body. Second, if that causal chain includes another person acting in a way
that causes the contact — where an alternative action by that person would
not have caused any physical contact with the self-owner’s body — then the
condition should be understood as not having been met. In such a case, it
is the other person who infringes upon the self-owner’s rights, not the
original agent. Finally, the infringing agent need not intend that her action
results in physical contact; rather, Condition (a) is satisfied by the mere
fact that the action does result in such contact.

Predicate (b) of ASO asserts a second necessary condition of self-
ownership infringement (where the joint satisfaction of both Condition (a)
and Condition (b) is a sufficient condition of such infringement occurring).
Specifically, it holds that an action that satisfies Condition (a) infringes upon
a self-owner’s rights if and only if that action does not wuniquely provide
anyone with net supplemental benefir — where both of the italicized terms
need to be explicated if this proposition is to have clear content. With
respect to the latter notion, consider an action that satisfies Condition (a)
because it causes physical contact to be made with a self-owner. This action
generates supplemental benefit if and only if it also benefits someone on net
excluding all of the effects caused by contact with the self-owner’s body. For
example, an action might generate supplemental benefit because it causes
two distinct events, one of which is contact being made with a body and the
other of which independently produces benefits for some person. In such a
case, the resulting benefits would be supplemental benefits, as they are
caused by the agent’s action but not the resulting bodily contact.

To make this proposal a bit more precise, let “4” stand for the world
where the agent carries out some body-impacting action and “B” stand for
any arbitrary comparison world where she does not carry out the action in
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question. Finally, let “C” stand for the world where the agent carries out
the action but the impacted self-owner never existed (but all of the self-
owner’s previously imposed costs and benefits still obtained).”” If some
person P is x units better off in A than in B, then the action benefits P
relative to B. One can then determine what share of that benefit is
supplemental by comparing P’s level of advantage in B to her level of
advantage in C. Specifically, if P is y units better off in B, that should
be taken to imply that those y units of benefit were caused by the
bodily contact with the self-owner and, thus, do not count as supplemen-
tal. One can, thus, conclude that the action generates x — y units of
supplemental benefit relative to B (i.e., it produces supplemental benefit
if and only if x > ).

This comparison helps to clarify what it means to say that some benefit
is caused by bodily contact (and is, thus, non-supplemental). Consider the
case where an agent can win a race only by pushing a loiterer out of the
way by opening a door. There is a sense in which the bodily contact
initiated by the action causes the agent to benefit: Absent that contact she
would not win the race, where these corresponding counterfactual differ-
ences imply that the contact causes her to win the race according to
counterfactual theories of causation.”® However, if one applies the pro-
posed test, one sees that the bodily contact does not cause the agent to
benefit in the sense of “cause” being employed here. This is because the
agent acquires the same benefit in the world where she shoves the loiterer
with the door as she does in the world where she opens the door and the
loiterer never existed (i.e., y = 0). Thus, no portion of her acquired benefit
is caused by the bodily contact, at least in the sense of “cause” that is being
employed here; rather, the benefit is entirely supplemental. While this
usage of “cause” is perhaps idiosyncratic, this is how the term should
be understood in the subsequent discussion of what counts as supplemen-
tal benefit.

As we continue with the explication of Condition (b), note that this
condition does not merely assert that the absence of supplemental benefit
is a necessary condition of self-ownership infringement; rather, it insists
that an action infringes on someone’s self-ownership rights only if it does
not uniquely generate supplemental benefit. This notion is defined as
follows: An action that satisfies Condition (a) uniquely generates supple-
mental benefit if and only if it generates benefit for some person and there

*7 The reason for including this parenthetical will be discussed in Section 3.4.
28 See Lewis (1973).
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Case 1 ¢ > Bodily Contact Infringes
¢ > Bodily Contact
Case2 —= > Benefit = V Infringes
v Benefit >V
¢ Bodily Contact
Case3 — N Benefit = V [')oeé not
infringe
v " Benefit <V

Figure 1.1 Causal chains and rights infringement.

is no alternative action available to the agent that would generate at least as
much supplemental benefit for that person without satisfying Condition
(a). In other words, if an action makes contact with a body and does not
generate supplemental benefit, then it infringes on self-ownership rights.
Similarly, if it does generate supplemental benefit but that benefit can be
equally provided without making bodily contact, then the self-owner has a
claim against the action. By contrast, if it generates supplemental benefit
and there is no way to generate the same (or more) supplemental benefit
without bodily contact, then the action in question is permitted by ASO.

This explication of ASO is summarized in Figure 1.1, which schemat-
ically illustrates whether an action infringes upon a person’s self-ownership
rights.

In Case 1, some action ¢ causes physical contact to be made with some
self-owner’s body, where this causal relationship is represented by the
right-facing arrow. In this case, no supplemental benefit is generated by
the agent’s ¢-ing. Thus, the action straightforwardly satisfies both
Condition (a) and Condition (b) of ASO and thereby infringes upon the
self-owner’s right against others using her body.
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Case 2 is identical to Case 1 except, in this case, ¢-ing also causes
someone to obtain a supplemental benefit of value V, where this benefit is
supplemental in virtue of the fact that it is caused by the ¢-ing but is not
caused by the contact that is made with the self-owner’s body. However, in
this case, the agent could provide the beneficiary with that same quantity
of benefit and avoid bodily contact by w-ing instead of ¢-ing. Given these
stipulations, the agent’s ¢-ing generates supplemental benefit beyond that
caused by bodily contact, but it does not uniguely generate this benefit.
Thus, ¢-ing still meets Conditions (a) and (b) and thereby infringes upon
the self-owner’s rights according to ASO.

Finally, Case 3 modifies Case 2 such that there is no longer any
alternative action that can provide the beneficiary with a benefit of equal
or greater value to V — that is, the quantity of supplemental benefit
generated by ¢-ing. In this case, it is stipulated that y is the action that
provides the beneficiary with the greatest quantity of benefit relative to all
actions that are not identical to ¢. Given that this quantity is less than the
quantity of supplemental benefit generated by ¢-ing, ¢-ing uniquely
generates supplemental benefit and, thus, does not infringe upon the
self-owner’s rights according to ASO.

To make this more concrete, consider the case where P discovers her
roommate Q asleep on the kitchen floor. Annoyed, P decides to vent her
anger by pouring a glass of water on (0’s head. Such an action instantiates
Case 1: while P enjoys seeing Q jolted awake, this benefit is caused strictly
by the bodily contact that she initiates (as her action of pouring the water
would not produce this benefit in the world where Q did not exist). Thus,
her action does not generate supplemental benefit and infringes on Qs
self-ownership rights. Alternatively, suppose that P decides to take this
opportunity to clean the kitchen by starting up her robotic vacuum. P
knows that the vacuum will bump into Q’s head and thereby wake her up,
an outcome that P will enjoy. Additionally, P will derive satisfaction from
the kitchen floor being clean. Given this latter stipulation, it follows that P
derives supplemental benefit from her action beyond the benefits produced
by bodily contact. However, further specification is needed to determine
whether starting the vacuum wuniguely produces this supplemental benefit.
Suppose that P could get the same satisfaction by sweeping the floor while
avoiding contact with Q. In that case, starting the vacuum would not
uniquely produce supplemental benefit; that is, her action instantiates
Case 2 and infringes on @O’s rights. By contrast, if 2 has no alternative
way of cleaning the floor — for example, because no broom is available —
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then starting the vacuum instantiates Case 3, and Q does not have a self-
ownership right against P taking that action.™

1.4 The Advantages of Anarchist Self-Ownership

The foregoing discussion has attempted to clarify the content of ASO
without providing a defense of the principle, that is, explaining why one
ought to accept ASO over rival versions like the classical concept of self-
ownership. While the primary argument for ASO will be presented in
Chapter 3, this section will note some attractive implications of ASO,
where the fact that ASO generates these implications is one reason to accept
the principle. First, note that ASO appears to preserve most of the attractive
implications of the classical self-ownership thesis. For example, it would still
forbid the involuntary redistribution of kidneys or other organs to needy
individuals, as such redistribution initiates bodily contact (thereby satisfying
ASO’s Condition (a)) without uniquely generating supplemental benefit in
the sense defined previously (thereby satisfying Condition (b)). Granted, the
organ recipients and their loved ones would benefit from the actions in
question; however, because this benefit is caused by the contact made with
self-owners’ bodies, it would not qualify as supplemental benefit. Thus, ASO
implies that involuntary organ redistribution infringes upon persons’ self-
ownership rights. Similarly, ASO forbids agents from slapping someone to
blow off steam or drawing crude images on a sleeping person for amuse-
ment, as, again, these actions make bodily contact without generating
supplemental benefit. Additionally, because fetuses make bodily contact that
does not generate supplemental benefits beyond those caused by the contact
itself, ASO would entail that pregnant persons have a claim against the fetus
using their bodies in this way, thereby opening up the possibility that
abortion is permissible.

Second, ASO is able to make sense of many — though, admittedly, not
all — of the standard intuitions that people have about Trolley Problem-
related cases.’® Ethicists have now put forward a large number of these
cases, but the two paradigmatic ones worth considering here are the switch

* One might worry that this result reveals ASO to be too permissive, as a self-owner should have a
right against being hit with a vacuum in this case. This objection will be addressed in Section 1.7.

3° The Trolley Problem was introduced by Philippa Foot (1978) and famously developed by Thomson
(1985). The following discussion will avoid wading into the voluminous contemporary discussion of
the subject, as the aim here is merely to show that ASO can be profitably applied to this problem. For
a discussion of the problem cases alluded to by the “not all” qualifier, see Footnote 32.
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case and the footbridge case. In the switch case, a trolley is going to run over
five people unless the agent flips a switch and redirects the trolley onto a
different track where it will hit and kill one person. In this case, the
standard intuition is that it is permissible to redirect the trolley.”" By
contrast, in the footbridge case, the only way to stop the trolley from killing
five people is to push a person off a footbridge in front of the trolley,
thereby making it grind to a halt. In this case, the standard intuition is that
it is impermissible to push the person off the footbridge. The problem,
then, is trying to explain why there might be this difference in permissi-
bility despite the fact that both flipping the switch and shoving the person
amount to killing one person to save five from dying.

The advantage of ASO is that it is able to provide such an explanation.
Note that, in the switch case, the benefits that are generated by flipping the
switch are all supplemental benefits; that is, they are caused by the action but
are not caused by any bodily contact initiated by that action. Indeed, if the
single person on the secondary track had never existed, the five people on
the main track would be no worse off than if the trolley hit the person,
where this counterfactual comparison reveals that the benefits they derive
are supplemental. Further, flipping the switch uniquely generates these
supplemental benefits, as there is no alternative action that would save the
lives of the five people on the track. Given that flipping the switch
uniquely produces supplemental benefit, the action does not satisfy
ASO’s Condition (b) of self-ownership infringement. By contrast, shoving
the person from the footbridge does 7oz generate any supplemental ben-
efits, as all of the benefits produced are caused by the contact made with
her body; absent any such contact, the trolley would not stop and the five
people on the track would not survive. Thus, the shove satisfies both
Condition (a) and Condition (b) of ASO and thereby qualifies as a self-
ownership infringement. In this way, ASO is able to explain why flipping
the switch is permissible but shoving the person is not: Only the latter
action violates a person’s self-ownership rights.””

' While Thomson originally endorsed this judgment (1985), she later argued that redirecting the
trolley would actually be impermissible, as it is wrong to sacrifice someone else to save others if one
would not be willing to sacrifice oneself in the same way (the presumption being that most people
would not flip the switch if doing so would result in their own death rather than the death of the
single person on the track) (2008).

It should be noted that ASO does 7ot support other intuitive judgments about Trolley Problem-
related cases. For example, Foot (1984) suggests it would be impermissible to run over a pedestrian
with a car in order to rescue five drowning people. By contrast, ASO would not assign the pedestrian a
claim against this action, as driving over her with the car uniquely generates supplemental benefit.
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The third advantage of ASO is that it solves what, following Nicola
Mulkeen (2019), might be called the self-ownership thesis’ pollution
problem. As noted previously, the classical interpretation of self-ownership
assigns each self-owner a claim against others making nonconsensual
contact with her body. The problem with this assignment is that it
seemingly renders almost all activities impermissible. For example, a claim
against all bodily contact would forbid people from protecting their crops
with insecticide if the emitted aerosols would drift downwind and make
contact with other people’s lungs (Railton 2003, 190). People would also
be forbidden from operating any sort of vehicle that produces particulates
that land on others’ skin (Sobel 2012, 35). Rights-infringing particulates
would not be limited to exhaust fumes; simply kicking up dust with a car
would seemingly infringe on others’ self-ownership rights if the dust were
to land on them (Brennan and van der Vossen 2018, 205). Even human
respiration produces a form of pollution (carbon dioxide) whose contact
with others might wrong them (Friedman 1989, 168). Similarly, because
sound waves exert force on others’ bodies, the classical interpretation of the
self-ownership thesis would forbid yelling at someone (Fried 2004, 78) or
driving up one’s own driveway if others will hear the rumbling (Mack
2015, 196). Further, given that photons are particles, it would be imper-
missible to turn on a flashlight or start a fire if doing so would slightly
illuminate another person’s body (Zwolinski 2014, 12). Even walking into
another’s line of sight would seemingly wrong her, as doing so would
bombard her eyes with redirected photons. Thus, the classical interpreta-
tion of the self-ownership thesis seems to implausibly entail that a huge
portion of indispensable human activity is impermissible.

By contrast, ASO avoids these problematic implications by permitting
actions that make bodily contact but also uniquely generate supplemental
benefit. For example, when an agent operates a factory that produces
particles that land on others’ skin, she is also producing material goods that
will benefit others — where, presumably, there is no way to produce these
goods without emitting pollutants that will make bodily contact. Thus,
operating the factory does not infringe upon anyone’s self-ownership rights
according to ASO. Similarly, while respiration inevitably bombards others’
bodies with carbon dioxide molecules, it would be permissible because it

Similarly, Thomson argues that it would not be permissible to manufacture a medicine that would
save five lives if its production would create a toxic by-product that kills one person (1985, 1407).
Here, again, ASO would not assign the person a claim against the production of the medicine, as the
production uniquely generates supplemental benefit. Together, these cases might raise the worry that
ASO is too permissive. This worry will be addressed in Section 1.7.
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uniquely generates supplemental benefits for the respirator. And the same
goes for actions like driving past one’s neighbors, turning on lights, etc. In
each of these cases, the agent’s action bombards others’ bodies with various
small particles; however, at the same time, these actions all uniquely produce
benefits that are caused by the action and not the bodily contact that it
initiates.”” Given that ASO does not count such actions as self-ownership
infringements, it permits the countless indispensable, everyday activities that
the classical interpretation of self-ownership forbids.”*

Fourth, ASO is able to explain a number of other commonsense
distinctions that people might be tempted to draw when assessing the
permissibility of various activities. For example, one might want to draw a
distinction between nudism (where people enjoy being naked for its own
sake) and exhibitionism (where people reveal their bodies because they
derive pleasure from being seen naked), with the former being judged
permissible and the latter wrongful. ASO is able to support this distinction
because it entails that sexual exhibitionism infringes on people’s self-
ownership rights while nudism does not. To see why this is the case, note

33 This claim is overly general, as whether or not these actions uniquely generate supplemental benefits
will be a contingent matter, varying from context to context. In some cases, it may turn out that
there is some alternative way to realize the supplemental benefit without making bodily contact.
ASO would, thus, imply that the actions in question infringe on self-owners’ rights. However, given
that there is an alternative way of realizing the benefits they produce, there seems to be nothing
problematic about the fact that ASO forbids such actions.

There have been a number of related attempts to solve the pollution problem by weakening the self-
ownership thesis. Some influential proposals include those made by Nozick (1974), Rothbard
(1982), Otsuka (2003), Vallentyne, Steiner, and Otsuka (2005), Richard Epstein (2009), and Mack
(2015). However, these proposed solutions have been subjected to a number of criticisms such as
those raised by Peter Railton (2003), David Sobel (2012; 2013), and Matt Zwolinski (2014). In
light of these objections, there has been a renewed effort to revise the thesis with examples including
Jason Brennan and Bas van der Vossen (2018), Ben Bryan (2019), and Mulkeen (2019). However,
other libertarians have taken the problem to be insoluble, arguing that their fellow libertarians must
either bite the bullet (Flanigan 2019a) or give up on the self-ownership thesis altogether (Kukathas,
2019).

While ASO is not free of problems (as discussed in Sections 1.7 and 1.8), the suggestion here is
that these are relatively minor when compared to those that afflict the just mentioned theories.
Additionally, ASO has the advantage of avoiding Jessica Flanigan’s (2019a) objection that attempts
to solve the pollution problem by revising the self-ownership thesis are ad hoc in a way that
compromises the adequacy of the posited theories. Specifically, she argues that, while it is possible to
amend and patch a moral theory until it delivers only intuitively acceptable results, one ought to
prefer theories that have unsavory implications but instantiate other theoretical virtues like
parsimony and syntactic simplicity. Setting aside the question of whether syntactic simplicity and
parsimony are theoretical virtues, ASO seemingly avoids the more general charge of being ad hoc on
the grounds that its endorsement follows from a prior acceptance of the Lockean proviso, as will be
argued in Chapter 3. This stands in contrast to other revisions of the self-ownership thesis, which
are typically posited simply to avoid the thesis’ unsavory implications.

3
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that exhibitionists make bodily contact with others because they bombard
their victims’ eyeballs with photons, thereby satisfying Condition (a) of
ASO. Additionally, because exhibitionists derive their enjoyment from
perceiving the reaction of their victims — that is, all of the benefit produced
by their action is caused by the bodily contact they initiated — their action
does not generate any supplemental benefit. Given that exhibitionism also
satisfies Condition (b) of ASO, it follows that it infringes upon other
people’s self-ownership rights. By contrast, nudists, by hypothesis, derive
unique pleasure from being naked. Thus, while they also bombard others’
bodies with photons, they get unique supplemental benefit from being
naked and, therefore, do not satisfy Condition (b) of ASO. As a result,
ASO entails that nudism does not infringe upon anyone’s self-ownership
rights.

ASO also supports a related distinction between speech that is merely
blasphemous (e.g., printing a picture of the prophet Muhammad in a
history textbook) and speech that is designed deliberately to antagonize
religious believers (e.g., distributing rude caricatures of Muhammad). Both
kinds of speech satisfy Condition (a), as they bombard people’s bodies
with photons or soundwaves. However, blasphemous speech, by hypoth-
esis, uniquely generates some other benefit such as educating people about
history. It, thus, does not violate anyone’s self-ownership rights because it
does not satisfy Condition (b) of ASO. By contrast, the benefits of
antagonistic speech are produced by a causal chain that passes through
self-owners’ bodies: Like the exhibitionist, the antagonist gets her satisfac-
tion from perceiving the reaction that her action elicits. In other words, the
benefits produced by antagonistic speech are not supplemental benefits,
with such speech thereby satisfying Condition (b) and, by extension,
infringing on others’ self-ownership rights. Admittedly, many liberal and
libertarian proponents of free speech will find this result objectionable;
however, for those who share the intuition that there is a moral distinction
between blasphemy and provocation, this result will count in ASO’s favor,
as ASO provides a theoretical basis for affirming this distinction.

Finally, in addition to forbidding paradigmatic self-ownership infringe-
ments, supporting commonsense moral distinctions, and solving the pol-
lution problem, ASO also solves a less-discussed problem with the classical
self-ownership thesis, namely, that the latter fails to adequately differenti-
ate aggressors from victims. To see why this is the case, recall that the
classical interpretation of the thesis asserts that an agent wrongs a victim
when she touches the victim without consent. For example, a pedestrian
who punches a rapidly moving bicyclist wrongs the bicyclist by virtue of
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her having made nonconsensual contact with the bicyclist’s body. The
problem is that, while the classical thesis yields the favorable result that the
pedestrian infringes on the bicyclist’s self-ownership rights, it also entails
that the bicyclist infringes on the pedestrian’s self-ownership rights — at
least, if one assumes that the concept of touching is analyzed in a reason-
ably thin way.

To see why this is the case, suppose that one holds that P touches Q if
and only if P’s body makes physical contact with Q. This very thin
physicalist analysis of touching entails that the pedestrian touches the
bicyclist, as physical contact is made between their bodies; however, given
this contact, the analysis of touching also implies that the bicyclist touches
the pedestrian. Further, given that the touching relation is symmetrical on
this account, the standard self-ownership thesis would deliver the seem-
ingly incorrect result that the bicyclist infringes on the pedestrian’s rights
when her face makes unconsented-to contact with the pedestrian’s fist.

To correct for this problem, one might insist upon a thicker analysis
of touching that makes reference to not only physical contact but also
various counterfactual considerations. Specifically, one might suggest that P
touches Q if and only if their bodies make contact and a different choice by
P would have resulted in their bodies not making such contact. This
proposal is promising in that it opens up the possibility of the touching
relation being asymmetrical, as it possible that only one party could have
avoided physical contact by making a different choice. Additionally, one
might think that this thicker account supports the intuition that it is the
pedestrian (not the bicyclist) who does the touching given that no bodily
contact would have occurred had the pedestrian chosen not to punch the
bicyclist. However, this proposal does not, in fact, deliver the desired
asymmetry, as the bicyclist could equally have chosen in a way that avoided
the contact (e.g., she could have ridden in the other direction). Thus, the
thicker account still yields the result that the bicyclist touches — and thereby
wrongs — the pedestrian.

The general conclusion to draw from this discussion is that proponents
of the self-ownership thesis cannot assume that there is some pre-
theoretical fact of the matter about who touches whom. Rather, they need
to either provide an even thicker analysis of touching or adopt the thin
analysis and modify the self-ownership thesis to limit which touchings
qualify as infringements. Otherwise, they will be unable to correctly
differentiate aggressors from victims. ASO represents the latter approach
to solving this problem, as it restricts the set of contact-initiating acts that
qualify as rights infringements in a way that allows for aggressors to be
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suitably demarcated from victims. Notably, while mere contact is a sym-
metrical relation, contact without supplemental benefit can be asymmetric:
When two persons come into contact, that contact might be the product
of one person acting in a way that generates supplemental benefit while the
other’s action produces no such benefit. For example, when the bicyclist
makes contact with the pedestrian, this contact is the result of her carrying
out an action (riding her bike somewhere) that uniquely generates supple-
mental benefits (getting where she is going in the most efficient way). By
contrast, the pedestrian’s action does not produce any supplemental ben-
efit, as the only benefit she gets is the satisfaction caused by the physical
contact . Thus, ASO entails that the pedestrian infringes on the bicyclist’s
self-ownership rights by punching but the bicyclist does not infringe on
the pedestrian’s rights by taking her trip. In this way, ASO is able to
adequately differentiate aggressors from victims in a way that the classical
interpretation of the self-ownership thesis cannot. This is an additional
theoretical advantage for the proposed principle.”’

This is not to say that ASO does not also have its theoretical drawbacks.
For example, Sections 1.7 and 1.8 will consider (and try to ameliorate)
worries that it is both too permissive and also too restrictive. However, the
hope here has been to show that the anarchist interpretation of self-ownership
has much to recommend it, where these advantages must be weighed against
the soon-to-be-discussed theoretical disadvantages. Additionally, in Chapter 3

3> Note that this is also a reason for favoring ASO over other proposed solutions to the pollution
problem, as they tend to assume a pre-theoretical asymmetry of rights-infringing contact. For
example, Nozick (1974) attempts to solve the pollution problem by proposing that self-ownership is
a right against boundary crossing without compensation. Thus, people are permitted to drive cars,
etc., so long as they compensate others for any costs imposed by physical contact. Setting aside the
other merits or demerits of this proposal, note that this account assumes that, for any given act of
touching, there is some pre-theoretical fact about who is crossing a boundary and whose boundary
is being crossed. However, it has been argued that there is no such fact; rather, the asymmetry of
rights infringements must be built into a theory of touching/infringement. Thus, Nozick’s proposal
is inadequate, as is any other attempt to weaken the self-ownership thesis in a way that presupposes
that there are pre-theoretical asymmetrical boundary crossings rather than symmetrical touchings.
Admittedly, there are certain alternatives to ASO that might also solve both the asymmetry
problem and the pollution problem. For example, a rival revision of the self-ownership thesis might
make reference to intentions to determine who wrongs whom, as the pedestrian intends to make
contact with the bicyclist while the bicyclist does not intend this contact. This proposal could also
help to solve the pollution problem, as a person does not typically intend to make contact with
others when she breathes or drives a car. Thus, these actions would be permissible on an intentions-
based account of the self-ownership thesis. However, this proposal would have its own drawbacks,
most notably that, unlike ASO, it does not avoid Flanigan’s (2019a) objection (discussed in the
previous footnote) that it is an ad hoc solution to the pollution problem. Additionally, it would not
entail that pregnant persons have a right against fetuses using their bodies without consent, as
fetuses do not intend to make contact with the bodies in question.
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will be argued that there is a supplemental reason for endorsing ASO beyond
its attractive implications, namely, that it is the kind of self-ownership that
persons can acquire in accordance with the Lockean proviso.

1.5 The Rejection of Private Property

The fourth component of the anarchist position is fairly straightforward,
and, thus, requires limited exposition. Specifically, it holds that, while many
people own their own bodies in virtue of having self-appropriated, there
have been practically no successful appropriations of external unowned
resources and nor will there be more than a handful of such appropriations
in the future. In other words, practically no one has — or ever will have — any
private property rights over any external thing, be it land, objects, or other
natural resources.””

It is this conclusion that sets social anarchism apart from libertarian
views, all of which posit that most things are privately — or, at the very
least, collectively — owned.”” Up to this point, the proposed anarchist
theses have all been paradigmatic libertarian positions (albeit with a few
heterodox adjustments having been made to them). However, no self-
identified libertarians endorse the view that all natural resources are
unowned. Rather, the rejection of private property is a signature commit-
ment of socialist philosophical positions, where socialism and libertarian-
ism are generally taken to be diametrically opposed views. One might
therefore worry, that the inclusion of this thesis in the social anarchist
position renders the view incoherent. The aim of Chapters 3 and 4 is to
show that this is not the case and that, in fact, the anarchist denial of
property rights follows from the libertarian theses presented previously.

1.6 Anarchist Claim Rights

While the anarchist holds that no one owns — or could come to own -
practically any natural resources, this does not commit her to the view that

3¢ The reason for including these “practically” qualifiers is that there are some very limited circumstances
where a person might potentially acquire ownership rights over external objects via appropriation. For
example, if scarcity were entirely eliminated, then appropriation would satisfy the Lockean proviso
and thereby succeed. The proviso would be similarly satisfied if a person attempted to appropriate
resources in a totally isolated location that will never be accessed by others during her lifetime. Thus,
strictly speaking, the anarchist allows that there could be external private property; however, as a
matter of contingent fact, there is practically no such property due to the necessary conditions of
external appropriation going unsatisfied.

37 For a libertarian defense of common ownership, see Billy Christmas (20205 2021).
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persons are free to do whatever they like with these resources. Rather, she
insists that a luck egalitarian principle of distributive justice determines
which uses of those resources are permissible and which are forbidden.
Specifically, she assigns persons distributive claims over unowned resources
and objects, where these claims correspond to the prescriptions of a luck
egalitarian principle of distributive justice. This section will introduce the
luck egalitarian theory of justice and then explain what it means to say that
persons have distributive claims corresponding to this theory.

To introduce the luck egalitarian theory of distributive justice, it is
helpful to contrast it with what might be called a strict egalitarian view.
According to the strict egalitarian, a distribution of resources is just if and
only if everyone has equal advantage, where “advantage” refers to whatever
it is that matters as far as justice is concerned.’” For example, one might
implausibly take advantage to be the total number of calories that a person
has consumed, with justice obtaining if and only if every person has
consumed the same number of calories. More plausibly, one might take
advantage to be a quantity of money such that justice requires that all
persons have equal wealth. More plausibly still, one might take “advan-
tage” to refer to the amount of welfare that a person experiences either over
some specified interval of time or over the course of her entire life. For
these purposes, it will be assumed that what is to be equalized — that is, the
equilisandum or, alternatively, the currency of egalitarian justice — is the
quantity of welfare experienced across a lifetime. This assumption is made
because it seems intuitively plausible and will simplify some of the subse-
quent discussion (though no derived conclusions depend on it). However,
it is worth emphasizing that both strict egalitarianism and luck egalitari-
anism are neutral with respect to what it is that must be equalized. For this
reason, the book will use the ambiguous term “advantage,” thereby allow-
ing for those with rival views about the proper currency of egalitarian
justice to specify luck egalitarianism as they see fit.

In contrast to strict egalitarianism, luck egalitarianism does not insist
that justice requires an equal distribution of advantage. Rather, luck
egalitarians are willing to declare certain inequalities just if and only if
those inequalities correspond to some choice for which the worse-off
parties are responsible. For example, Cohen provides a representative
statement of the luck egalitarian position when he asserts that “an unequal

3% Note that not everyone uses the label “strict egalitarianism” in this way. For example, Vallentyne,
Steiner, and Otsuka use the term to refer to egalitarian theories that prioritize equality over other
values such as efficiency or respecting self-ownership rights (2005, 212fn20).
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distribution whose inequality cannot be vindicated by some choice or fault
or desert on the part of (some of ) the relevant affected agents is unfair, and
therefore, pro tanto, unjust” (2009, 7).”” As this statement indicates, a
defining feature of luck egalitarianism is that it holds people responsible for
making sanctionable choices, where a theory holds someone responsible for
a choice if and only if it reduces the size of her just share (but not others’)
in virtue of that choice.”” In other words, luck egalitarianism holds that,
prior to human action, the distribution is just if and only if everyone
possesses equal advantage; however, if people then make sanctionable
choices, the distribution will be just if and only if each sanctionable
chooser (and no non-sanctionable-chooser) ends up with a smaller share
of advantage than she was originally assigned, where the size of this
reduction is a function of her past sanctionable choices.”” Of course, to
give this statement of luck egalitarianism determinate content, two further
specifications must be made. First, one must provide an account of which
choices qualify as sanctionable. And, second, one must provide an account
that specifies the extent to which any given sanctionable choice diminishes
the size of the chooser’s just share.”” Providing such a specification will be
the task of Chapter 6.

To briefly illustrate the difference between strict egalitarianism and luck
egalitarianism (setting aside the just-raised question of how to best specify
the latter position), consider the case of two equally well-off tennis players,
P and Q, each of whom owns two tennis rackets. At their weekly game,

Other representative statements of luck egalitarianism include those made by Arneson (20114, 243),
Cohen (2006, 4405 2008, 17-18; 2011, 13), Lippert-Rasmussen (2015, 1), Temkin (1993, 13), and
Vallentyne (2008, 58), among many others.

The notion of responsibility at issue here, then, is what has been alternately called “consequential
responsibility” (Dworkin 2000, 287; Stemplowska 2009, 238; Knight and Stemplowska 2011, 13),
“substantive responsibility” (Scanlon 1998, 248), and “holding people responsible” (Olsaretti 2009,
167-8). The idea is that the agent’s relation to some misdeed (or morally good action) entails that
she ought to be left worse off (or better off ) than if she did not stand in that relation. That said, not
all luck egalitarians think that justice requires leaving sanctionable choosers worse off in this way.
Rather, they might merely hold that there is no injustice if she is left worse off, though also no
injustice if her share is equal to others’. See, for example, Segall (2013, 36).

In addition to the rejection of private property endorsed in Section 1.5, many socialists take luck
egalitarianism to be a core socialist commitment, for example, Cohen (2008) and Roemer (2017).
However, this claim is disputed by Arneson (20112).

To request such specification is to ask for what Serena Olsaretti calls a principle of stakes — that is,
“an account of what consequences can be justifiably attached to features that are the appropriate
grounds of responsibility” (2009, 167). Note that this is distinct question from asking which
features are such appropriate grounds. Olsaretti focuses only on the former question and brackets
the latter; by contrast, Chapter 6 will suggest that the answers to the two questions are linked, as
both the grounds of responsibility and their associated stakes follow from the same theoretical
constraint, namely, what Chapter 2 calls the moral tyranny constraint.
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P gets very frustrated and breaks both of her rackets by throwing them
against the court surface. According to strict egalitarianism, justice requires
that Q transfer one of her rackets to P, as, absent such a transfer, P would
end up worse off than Q due to no longer being able to play tennis. By
contrast, according to practically all plausible specifications of luck egali-
tarianism, s decision to destroy her rackets qualifies as a sanctionable
choice. Thus, her just share would be diminished relative to what it would
have been had she not chosen sanctionably, which, in turn, implies that
she would not be entitled to an equalizing transfer from Q. Further, if she
were to carry out such a transfer herself by seizing one of (0’s rackets, the
resulting state of affairs would be unjust according to luck egalitarianism,
as Ps level of advantage would exceed her just share (while Q would end
up with less than her just share of advantage due to the loss of her tennis
racket).

With an account of luck egalitarianism having been provided, it is now
possible to explain the anarchist’s contention that persons have distributive
claims that correspond to its prescriptions. Specifically, the anarchist assigns
each person a set of claims such that the luck egalitarian principle would be
satisfied if all persons respected the claims of others — that is, any inequality
would appropriately correspond to some sanctionable choice on the part of
the worse-off individuals. Or, to put this point slightly differently, each
person would have a claim against anyone else using an unowned resource
in some way if and only if that use would leave her with less than her
appropriate share of advantage, where her appropriate share is either (a)
equal to the respective shares of those who have not yet chosen sanction-
ably if she has also not yet chosen sanctionably or (b) adjusted downward
from this value if she has chosen sanctionably (where the magnitude of this
adjustment is specified in Chapter 6).*” Thus, persons would still have rights
vis-a-vis external resources, just not property rights of the kind posited by
both left- and right-libertarians. Call this the anarchist conclusion.**

43 This position is perhaps unnecessarily controversial in that it presupposes that there are claims
correlative of persons’ duties to realize just distributions. One might equally posit that such
distributive duties are non-directed in the sense that no one has a claim that these duties be
discharged. However, nothing significant turns on this point, as the entire argument of the book
could be restated in terms of non-directed duties.

It is worth briefly noting that, unlike most libertarian theories of property, the anarchist conclusion
allows for there to be something proximate to intellectual property. Standard natural rights theories
of private property are incompatible with intellectual property because the latter places constraints
on the use of fully owned things. Suppose that P owns both a factory and some collection of
resources. Assuming she fully owns these things, then she has a permission to construct whatever it
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To expand on the contrast between anarchist distributive claims and
libertarian property rights, note that the two kinds of rights differ in the
following ways. First, distributive claims are not acquired in the historical
fashion that characterizes property rights, that is, they are not established
via initial appropriation or subsequently acquired via transfer. Rather,
moral persons start out with these rights in virtue of the fact that they
possess the capacities that make them the appropriate subjects of a theory
of distributive justice.*’ In other words, the world comes to persons pre-
populated with resource-related exclusionary claims. This stands in con-
trast to the standard Lockean picture wherein all persons start out with a
permission to use all things until acts of appropriation establish property
claims that negate some of those permissions.

Second, distributive claims do not come bundled together in the same
way that property rights do (at least, according to practically all prominent
theories of private property). For example, on almost all accounts of
property ownership, if one has a claim against one person using some
object in some way — and one has not waived or forfeited any of one’s prior
claims — then one also has a claim against each other person using the
object in this way. Additionally, one would also have a claim against the
original person (and all other persons) using the object in all other ways,
that is, one would have a general claim against all others including that
object in their actions irrespective of what form those actions take. By
contrast, a person might have a distributive claim against one person using

is that she likes out of these resources and sell the products. However, if Q has a patent on some
invention, that implies that P is prohibited from producing and selling that invention using her
factory and raw materials. Thus, a contradiction is reached, with most libertarians rejecting
intellectual property rather than the premise that persons fully own their property. By contrast,
the anarchist conclusion allows that Q might have a distributive claim against P constructing the
product. For example, Q might have such a claim if she has developed the socially useful invention
at great personal cost and P producing and selling copies of that product would prevent Q from
recouping those losses. In such a situation, s production would leave Q worse off despite no
sanctionable choice on her part and, thus, Q would have a claim against P using the factory and
resources in this way. In other words, the anarchist conclusion would entail an egalitarian variety of
intellectual property that would be compatible with practices like patents and copyrights — though,
notably, only insofar as those practices aligned with the prescriptions of luck egalitarianism. If one
thinks that intellectual property is essential to economic growth and full compliance with the
correct moral theory should not dramatically inhibit such growth, then this result represents a
reason for favoring the anarchist conclusion over standard libertarian theories of ownership.

Who qualifies as a subject of distributive justice — that is, who can be wronged by the distribution
(where the potential to be wronged implies the existence of a distributive claim)? The speculative
suggestion here is that the subjects of distributive justice are all and only those persons who are both
capable of possessing advantage and able to demand justification from others. Such a suggestion
would help establish the kind of moral equality discussed in Section 1.3. However, defending this
proposal is beyond the scope of this book.

4
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an object but not another person using it in an identical fashion (e.g.,
because only the former’s use would generate an unjust inequality).
Similarly, she might have a claim against a person using the object in
one way but not another. Thus, distributive claims are radically unbundled
relative to property claims.

Additionally, property theorists uniformly take property claims to come
bundled with various other Hohfeldian incidents such as powers to
transfer and waive these claims as well as immunities from the loss of
these claims. By contrast, while people can forfeit their distributive claims
(as discussed in Chapters 2 and 6), they cannot waive them with respect to
chosen persons. When P chooses sanctionably, she might forfeit a claim
against Q using a resource in a way that disadvantages P (and advantages
Q); however, P cannot simply allow Q or some other person R to use the
resource, as such use might upset the just distribution. Additionally, the
anarchist conclusion entails that persons lack many of the immunities from
the loss of their claims that property owners possess. For example, suppose
that P has a luck egalitarian distributive claim against Q using a small guest
house. Given that this claim is luck egalitarian in character, it must be the
case that Q’s use of the guest house would generate an inequality such that
P ends up comparatively worse off relative to Q (assuming that neither P
nor Q has chosen sanctionably in the past). However, suppose that an
unforeseeable forest fire burns down Q’s home. Given this environmental
change, it is no longer the case that Q’s use of the guest house would leave
her better off than P; rather, Q would be left worse off if she did not use the
guest house. Thus, P cannot retain her distributive claim against Q, as she
can have a claim against some resource use only if that use would leave her
with less than her appropriate share of advantage. In other words, the
claims posited by the anarchist conclusion are not stable like property
claims. As the guest house case demonstrates, people lack an immunity
from the loss of their distributive claims, with certain unlucky events
negating those claims.*® The fact that distributive claims are unbundled
from the other Hohfeldian incidents of ownership represents another

46 Strictly speaking, the anarchist conclusion underdetermines which claims people forfeit either due
to bad luck or sanctionable choice. For example, in the guest house case, P might have many
distributive claims against Q, where the negation of any one of these claims would entail that P and
Q end up with equal advantage under conditions of full compliance. All that the posited theory
entails is that 2 must be stripped of one of these claims. Thus, to make the anarchist conclusion
fully determinate, some supplemental theory would have to be provided that specifies exactly which
claims are forfeited when bad luck strikes. Similarly, the anarchist conclusion holds that persons
forfeit a claim to a particular quantity of advantage when they choose sanctionably. However, there
are many different distributive claims whose forfeiture would realize this outcome. Here again, a
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significant difference between the anarchist conclusion and the theories of
private property posited by libertarians (including left-libertarians).

Finally, having clarified the difference between the anarchist’s distribu-
tive claims and libertarian private property claims, it is also worth noting
how the anarchist conclusion departs from standard luck egalitarianism.
The key difference here is that ownership limits the domain of things
whose permissible use is regulated by the distributive principle. Standard
luck egalitarianism allows that the permission to use any object can be
assigned to any person, that is, the right to use s kidney might be equally
assigned to either P or Q in just the same way the permission to use an
apple tree might be assigned to either person. Similarly, either P or Q
might have a claim against some third party making contact with P’s body.
By contrast, the anarchist conclusion maintains that if P acquires self-
ownership rights over her body via an act of self-appropriation, then others
cannot have distributive claims over her body. Rather, they can only have
distributive claims over those things that remain unowned (with the theory
adjusting these claims in response to s self-appropriation such that
everyone discharging their correlative duties would still produce a luck
egalitarian-approved distribution).

1.7 Is Anarchist Self-Ownership Too Permissive?

Now that the anarchist conclusion has been introduced, it is possible to
address a potential worry about ASO, namely, that it permits bodily
contact that an extensionally adequate moral theory would forbid. While
ASO has many attractive implications (as discussed in Section 1.4) and
independent theoretical grounding (to be discussed in Chapter 3), it also
has some admittedly unattractive implications that have led philosophers
to reject similar revisions of the self-ownership thesis.”” Consider, for
example, the case where a thrill seeker decides to throw glass bottles off
of the top of a twenty-story building onto the street below. While she
knows that some of the bottles will seriously injure pedestrians when they
shatter, she derives no enjoyment from this outcome. Rather, she tosses the
glass bottles strictly for the thrill of seeing them hit the ground. Given that
the thrill seeker derives unique supplemental benefit from this activity —
assume she cannot get this same degree of satisfaction any other way — it

supplemental theory would be needed to determine exactly which exclusionary claims are forfeited.
The subsequent argument will remain neutral regarding which theory one should prefer.
47 See, for example, Sobel (2012, 56) and Mulkeen (2019, 662-3).
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follows that she does not infringe upon their self-ownership rights accord-
ing to ASO. However, critics of ASO would contend that this result is
disqualifying: any acceptable account of self-ownership will entail that the
thrill seeker’s bottle-throwing infringes on the pedestrians’ self-ownership
rights.

This objection would be a serious problem for the ASO proponent who
takes self-ownership claims to be the only claims that people have against
others acting in ways that affect their bodies. Such a position would
implausibly entail that the pedestrians have no claim against the thrill
seeker throwing bottles at them from the rooftop. However, if one accepts
the anarchist position as a whole, then one has the theoretical resources to
avoid this conclusion by affirming that the pedestrians do have such a
claim. Specifically, one can appeal to the anarchist conclusion presented in
the previous section to point out that, when the anarchist denies the
existence of property rights, she does not thereby conclude that persons
are free to do whatever they like with natural resources. Rather, persons
have distributive claims against others using resources in a way that would
leave them worse off absent any sanctionable choice on their part. For
example, if a lumberjack chopping down a tree would block a jogger’s path
and thereby generate a luck-based inequality, the jogger has a distributive
right against the lumberjack chopping down the tree.

By assigning people luck egalitarian distributive rights vis-a-vis objects
and resources, the anarchist is able to avoid the objection that ASO entails
that the pedestrians have no rights against the thrill seeker bombarding
them with bottles. Contra this conclusion, the anarchist can insist that the
pedestrians have distributive claims against the thrill seeker using the bottles
in this way (even if they lack any self-ownership claims against her
throwing the bottles). In short, proponents of ASO who take the set of
claim rights to be coextensive with property rights (i.e., most natural rights
libertarians) would be stuck with a highly implausible result if they
endorsed ASO — namely, that the thrill seeker does not infringe upon
the rights of the pedestrians. By contrast, anarchists who endorse ASO
merely have to maintain that the thrill seeker does not infringe upon the
pedestrians’ self-ownership rights. This is a much smaller theoretical cost to
bear than the extensional inadequacy of a theory that affirms that the thrill
seeker does not wrong the pedestrians at all. And, given that ASO both
follows from Lockean proviso (as will be argued in Chapter 3) and
solves the many problems discussed in Section 1.4, it does not seem as
though its potential failure to properly categorize certain wrongs warrants
its rejection.
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Further, there is reason for thinking that this is not a theoretical cost at
all. The claim that ASO delivers bad results presupposes that a pedestrian
being hit with glass shards is properly categorized as an infringement of her
self-ownership rights rather than an infringement of a distributive right.
But why affirm this presupposition? The most obvious reason is that being
hit with a bottle intuitively seems like a self-ownership-related wrong rather
than merely a distributive-justice-related wrong. However, there is reason
to doubt the reliability of this intuition. After all, many people would
judge things like air pollution, light pollution, or noise pollution to be
distributive-justice-related wrongs rather than self-ownership infringe-
ments. Given that emitting such pollution is of a kind with bottle tossing,
additional argument is needed to establish that one should give up the
intuition that pollution is properly categorized as an infringement of
distributive rights rather than give up the intuition that bottle tossing is
properly categorized as an infringement of self-ownership rights. Absent
such argument, the appeal to intuition cannot support the objection that
ASO miscategorizes wrongs like the thrill seeker’s bottle-throwing (even
prior to this theoretical cost being weighed against all of the advantages
mentioned in the previous paragraph).

It must be noted that the pedestrians have a distributive claim against
being hit by bottles (if and) only if the thrill seeker throwing the bottles
would result in an outcome that violates the prescriptions of luck egalitar-
ianism. If the case were reconstructed such that bottle-throwing does not
leave the pedestrians any worse off than the thrill seeker (and no one has
previously chosen sanctionably), then they would have no right against her
throwing bottles. This is, admittedly, counterintuitive. However, this
intuitive judgment may reflect the difficulty of properly imagining the
case. After all, given the immense pain that would be caused by being hit
with shards of glass, it might be challenging to imagine a case where the
pedestrians being hit with bottle shards helps to realize an egalitarian
outcome. By contrast, if one picks a case where it is easier to imagine
how bombardment realizes equality — for example, a person is covered with
biting insects and the only way to get them off is to toss them onto others’
bodies — it seems less intuitively objectionable to say that others have no

right against being bombarded.*®

¥ Tt was suggested earlier that the relevant currency of egalitarian justice is ifetime levels of advantage.
Thus, a person has a distributive claim against others impacting her body in a way that leaves her
with less lifetime advantage than others absent any corresponding sanctionable choice on her part.
However, an anonymous reviewer worries that, because it is difficult to know which actions will
leave her worse off in this way — that is, whether any given action will cause her to live a worse life
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Finally, note that one should not conclude from the foregoing
discussion that the conjunction of ASO and the anarchist conclusion
implies that a self-owner has no claim against being slapped or other-
wise assaulted by an agent if such an action would realize a luck
egalitarian outcome by benefitting the agent. For, in such a case, the
action would not generate supplemental benefits, as all the produced
benefits are caused by the physical contact that the agent makes. Thus,
the self-owner would have a claim against such actions per ASO. In
other words, the only cases where a self-owner will entirely lack a claim
against an action that makes contact with her body are those where the
action both uniquely generates supplemental benefit and conforms to
the prescriptions of a luck egalitarian theory of justice. While there will
be some intuitively impermissible actions that meet both of these
criteria — for example, the egalitarian bottle-throwing described just
prior — the conjunction of ASO and the anarchist conclusion will still
forbid the vast majority of intuitively unacceptable uses and abuses of
self-owners” bodies.

on the whole relative to someone else — it is difficult to know which rights she has. And this, in turn,
makes it difficult to assess whether her distributive claims adequately protect her from intuitively
objectionable bodily contact.

Against the general epistemic worry that it is hard to determine which rights persons possess, it
should be noted that practically all moral theories run into serious epistemic difficulties when it
comes to determining what they prescribe in actual-world cases. Thus, this epistemic worry is a
problem for moral theorizing in general rather than a specific problem with the proposed
anarchist theory.

Turning to the more specific worry that one cannot assess whether ASO is too permissive
without knowing which distributive claims persons possess, the suggestion here is that one can
consider simplified test cases where (a) no one has chosen sanctionably in the past, (b) bodily
contact generates a temporally local (in)equality, and (c) it is stipulated that persons will accumulate
equal quantities of advantages across the rest of their lives. Given this latter stipulation, any
temporally local (in)equality entails an (in)equality of lifetime advantage. In this way, one can
still test whether the proposed distributive claims provide persons with adequate protection. For
example, in the insect case, the bodily contact would cause everyone to accrue equal levels of
lifetime advantage while the thrill seeker’s bottle-throwing would cause the pedestrians to accrue
unequal levels of lifetime advantage; thus, the pedestrians have a claim against the bottle-throwing
while the bystanders do not have a claim against being bombarded with insects. Further, these
results appear to be extensionally adequate, as bottle-throwing seems intuitively impermissible while
brushing off biting insects seems permissible. Finally, it seems that these intuitions are best
explained by the anti-luck egalitarian versus luck egalitarian consequences of the respective
actions under consideration. If this is right, then one can conclude that any (ASO-respecting)
luck egalitarianism-upholding contact will be permissible while any anti-luck egalitarian contact will
be impermissible. Thus, even if one does not know which distributive claims persons have in the
actual world, one can conclude that the anarchist’s posited distributive claims provide extensionally
adequate protection of persons’ bodies.
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1.8 Is Anarchist Self-Ownership Too Restrictive?

The foregoing section has attempted to address the worry that ASO is too
permissive. However, one might also worry that it is also too restrictive in
that it problematically forbids a number of intuitively permissible
actions. To see why ASO invites this objection, begin by noting that
one of ASO’s advantages over the classical interpretation of self-
ownership is that it allows people to go about their business and pursue
their independent projects. Because the classical interpretation forbids all
actions that result in bodily contact, it ends up prohibiting a huge array of
indispensable human activity due to the fact that most human actions
generate pollution such as emitted particulates and redirected air molecules
and photons that go on to make contact with others’ bodies. By contrast,
ASO permits these activities because they uniquely produce supplemental
benefits that are not caused by bodily contact. Thus, so long as an agent has
some purpose that does not crucially involve the bodies of non-consenting
self-owners — that is, her action uniquely generates benefits beyond those
resulting from physical contact with their bodies — the incidental contact
that she makes with them will not infringe upon their self-ownership rights
according to ASO.

The problem with this proposal is that there are certain cases where an
agent’s project does crucially involve the bodies of non-consenting others,
but her actions seem nonetheless permissible. Specifically, note that public
performances and solicitations make contact with others” bodies, where any
resultant benefit is caused by the bodily contact itself (i.e., no supplemen-
tal benefit is generated). For example, when a street performer bombards
passersby with sound waves, she appears to infringe on their ASO rights -
at least, if it is assumed that she does not get any special enjoyment from
performing in public that she could not get in a private setting. Similar
remarks apply to the person who asks a stranger for the time. In these
cases, neither the public performance nor the solicitation uniquely gener-
ates supplemental benefit, as any unique benefits are derived from the
physical contact the performer/solicitor makes with others’ bodies (e.g., a
passerby enjoying the show or the solicitor being told the time). Thus,
ASO implies that public performances and solicitations infringe upon self-
owners’ rights. However, the restrictiveness objection contends that not
only are such performances and solicitations intuitively unobjectionable,
they are also indispensable human activities that are essential to societal
functioning. Given that ASO forbids such activities, it is unacceptably
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restrictive (even if solves the classical self-ownership thesis’ pollution
problem).

There are a few things that can be said in response to this objection.
First, one might contest the intuitive judgment that public performances
and solicitations are permissible by appealing to the rival (perhaps cur-
mudgeonly) intuition that such solicitations are a nuisance, where this term
implies wrongful conduct on the part of those who create the nuisance.
After all, it can feel invasive when a street musician comes up and starts
performing when one is trying to sit quietly in the park; similarly,
catcalling and other aggressive solicitations are often perceived as wrongful
incursions by those subjected to these practices. Given this intuition, the
defender of ASO might maintain that it is actually a theoretical virzue that
ASO declares these engagements to be rights infringements. Additionally,
note that people often resent being asked out on a date by strangers, being
called on the phone by telemarketers, or being trapped in a subway car
with a particularly annoying busker. Here, again, the conclusion that these
engagements infringe upon self-ownership rights both explains and vindi-
cates the natural reactive attitudes that the performances elicit. Finally, at
least in the case of solicitations, conscientious people often preface their
solicitation with an apology, saying, for example, “Sorry to bother you,
but...” before they make their request or proposal.”” Given that an
apology is apt if and only if one has wronged someone, the intuition that
an apology is apt in cases of solicitation implies that the solicitor has, in
fact, infringed upon a person’s rights (and, presumably, her self-ownership
rights).”®

Second, one might complement this reply by suggesting that, while ASO
forbids nonconsensual performances and solicitations, this merely entails that
morally compliant performers and solicitors must seek consent before car-
rying out their activities. While this requirement is more restrictive than our
current norms of social interaction, ASO still allows that people might
permissibly carry out the acts in question without incurring serious costs,

4 Apologies seem to be less common in the case of public performances; however, these are often
prefaced with something proximate to a request for consent, for example, “If I could just get
everyone’s attention for a moment” where such a request seems apt if and only if the audience has a
right against the performance being carried out.

Note that even a morally conscientious person might solicit and apologize as opposed to refraining
from soliciting in the first place, as there might be countervailing moral considerations that justify
the rights infringement (i.e., that preclude the rights infringement from qualifying as a rights
violation). For more on this point, see Section 7.4.

5o
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thereby weakening the force of the restrictiveness objection. However, there
is a serious problem with this reply: given that secking consent is, itself, a
form of solicitation, there is a regress problem where P permissibly solicits Q
only if P has obtained @@’s consent to solicit, which, in turn, requires P
asking Q for her consent, where this inquiry is permissible only if P has
obtained @’s consent to make this inquiry, which, in turn. . ., etc. Thus, it
appears that the reply to the restrictiveness objection cannot be that ASO
still allows for performances and solicitations so long as they are consensual,
as the regress problem makes it impossible for performers and solicitors to
obtain consent.

There are three potential responses to this problem (where one might
endorse any or all of these responses). First, one might further emend
ASO such that it does not give self-owners a claim against requests for
consent. Unfortunately, such an emendation does not follow from the
theoretical considerations that support the adoption of ASO to be dis-
cussed in Chapter 3. However, there are other justifications that one
might give for permitting requests for consent depending on one’s
preferred theory of rights. For example, one might think that the reason
for assigning persons self-ownership rights in the first place is to give
them a significant degree of control over their lives under conditions of
full compliance — that is, giving people such control is a crucial desider-
atum for a theory of rights. Assigning persons claims against bodily
contact helps to satisfy this desideratum because such claims limit the
extent to which fully compliant people can interfere with a self-owner as
she directs her life. Similarly, assigning her the power to waive her claims
via consent also enhances her ability to direct her life, as she can now
allow desired interferences. However, one might also think that, in order
to effectively direct her life, a self-owner also needs to be given the
opportunity to consent to others’ proposals. Thus, an adequate theory
of rights should not assign her claims against requests for consent, as such
claims would deny her this opportunity.

Second, rather than emend ASO to permit consent-seeking, one might
alternatively posit an expansive theory of rights waiving. Specifically, one
could hold that a self-owner waives her ASO claims not only via explicit
consent but also through hypothetical consent — that is, her claim against
some use of her body is waived if she would consent to this use under the
appropriate conditions. There is some flexibility here in terms of how one
specifies the exact conditions under which persons’ rights are waived via
hypothetical consent. For example, one might hold that P’s right against
Q ¢-ing is waived if and only if she (a) would consent to Q ¢-ing were she
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simply asked if Q may ¢, (b) would consent to Q ¢-ing if she were fully
informed about all the relevant consequences of Q ¢-ing, and (c) has not
demanded and will not demand that Q not ¢."

The theoretical motivation for this proposal would have to appeal to
one’s favored theory of why it is that consent renders actions permissible.
For example, one might think that consent to an action expresses a pro-
attitude toward that action, where it is actually the pro-attitude that
negates the right. To support this latter point, one might appeal to an
idea similar to the one posited in Section 1.2’s quick justification for
including the Lockean proviso in the anarchist position: a pro-attitude
about an action nullifies a person’s grounds for complaint about that
action, where such grounds for complaint are a necessary condition of
that action being a rights infringement. After all, if the person has a pro-
attitude about the action occurring, how could she object to someone
carrying out that action? However, if this is correct, then one might think
that hypothetical consent implies the same sort of pro-attitude and, thus,
negates a person’s claims for the same reason that consent does. That said,
this account is speculative and one may need to rebuild the proposed
defense of hypothetical consent around some other account of why one is
able to exercise the power to waive via acts of consent.

A second reason for endorsing a hypothetical consent view is that it
seems to make sense of the rival intuitions presented previously. On the
one hand, a street performance might seem permissible, as does asking
someone for the time. On the other hand, telemarketing and catcalling
seem impermissible. An advantage of the hypothetical consent theory of
rights negation is that it can accommodate all of these intuitions without
having to declare some ill-founded. Specifically, street performances and
asking for the time are actions that people typically would consent to,
while telemarketing and catcalling are not.’” Thus, people waive their
rights against the former but not the latter, rendering street performances

>" These additional predicates — that is, Predicates (b) and (c) - are primarily included to help the
proposed hypothetical consent theory sidestep various potential counterexamples. That said, it seems
plausible that they could be independently justified by appealing to other theoretical considerations
beyond the fact that they make the hypothetical consent theory more extensionally adequate.
Granted not everyone would consent to some person P carrying out a street performance. However,
so long as (a) there is at least one person Q who would so consent, (b) either P or Q benefits from Q
hearing the performance, and (c) this benefit could not be provided in some other way that did not
intrude upon other people, then P’s performance uniquely generates supplemental benefit (vis-a-vis
the bodily contact it makes with other people) and, thus, no one else would have a self-ownership
claim against P carrying out this performance.
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and asking for the time permissible despite telemarketing and catcalling
still qualifying as rights infringements. Given the explanatory power of
hypothetical consent theory, there is reason to accept it as an auxiliary
hypothesis supporting ASO. And, by appending this theory to the anar-
chist position, one can thereby avoid the objection that ASO is too
restrictive, as self-owners’ claims against intuitively permissible actions
would typically be waived via hypothetical consent.’”

Finally, one might solve the restrictiveness problem by proposing that,
although people cannot permissibly seek consent directly from self-owners
under ASO, they can establish conventions that allow self-owners to tacitly
consent to being solicited and/or subjected to performances. For example,
large public spaces could be designated as cooperation zones with all
persons being notified that if they enter these zones, they will be taken
to be consenting to solicitation and/or performance.’* The establishment
of such conventions would render ASO compatible with performances and
solicitations so long as those solicitations and performances occurred when
tacit consent had been given.

This proposal does raise certain questions about how people can establish
conventions such that self-owners waive certain claims when their actions
fall under a description specified by the convention. For example, one might
ask whether anyone can establish such a convention and whether they can
do so simply by declaring that some action constitutes tacit consent to some
kind of treatment. In response to this question, one might note that consent
is a form of communication, and communication often involves audiences
declaring how they will interpret certain utterances or actions to facilitate
such communication — for example, when a speaker tells an audience, “Raise
your hand if you can hear me.” Thus, there is no obvious reason for thinking
that other people could not similarly specify which actions qualify as
consent. That said, such specification will have to meet various conditions

*> One problem with a theory of hypothetical consent is that it raises epistemic challenges for
conscientious agents who want to avoid infringing upon others’ self-ownership rights.
Specifically, it seems more difficult to determine whether an agent would consent to something
under the appropriate conditions than to determine if she Aas consented to something (though, if
one takes genuine consent to imply that the consenting party is fully informed, it might also be
challenging to determine whether genuine consent has been given). However, the problem of acting
morally under conditions of uncertainty is not unique to hypothetical consent theory; indeed, it is a
problem for all moral theories. For some detailed discussions of this problem as well as various
proposed solutions, see Michael J. Zimmerman (2014) and Holly M. Smith (2018).

There is a potential worry here that such notifications might, themselves, infringe upon self-owners’
rights, as, in order to notify someone, one must make contact with her body (e.g., one must
bombard her with sound waves or photons). Fortunately, this worry can be sidestepped if people are
notified of the relevant conventions prior to their self-appropriation.

54
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if it is to succeed. For example, if a person asserts that she will take a self-
owner to consent to some treatment if the latter blinks at any point in the
next twenty minutes, it does not follow that the self-owner consents to the
treatment when she blinks. Seemingly, this is because one person can
establish a convention for consenting only if consenters have a reasonable
alternative to carrying out the act that qualifies as consent according to
the convention.

This proposed constraint on the establishment of conventions raises the
further question of when a person can be said to have a reasonable
alternative to carrying out the action deemed to be an act of consent by
the convention. Simmons proposes that the alternative to carrying out the
act must be “reasonable and reasonably easily performed” and cannot
inflict “extremely detrimental” consequences on the consenting party
(1979, 81). However, first, this proposal is underspecified, as a supple-
mental account must be provided to specify which performances are
“reasonably” easy and which consequences are “extremely” detrimental.
More importantly, it is not clear why those establishing conventions
should be able to make it such that refusing consent comes with any costs
at all. Much more will be said about this point in the next chapter, but, for
now, the speculative suggestion is that a convention is able to determine
what counts as tacit consent if and only if the refusal of consent under that
convention would not leave the consenter with less than her appropriate
share of advantage as determined by a luck egalitarian theory of justice.
Seemingly, so long as this fairly stringent condition is met, there is nothing
problematic about persons being able to determine which acts qualify as
consent. This, in turn, implies that cooperation zones could be established
via convention such that those who enter those zones would thereby be
consenting to others’ performances and solicitations. In this way, the
anarchist could maintain that ASO is not unduly restrictive, as it still
allows for performances and solicitations so long as the appropriate con-
ventions have been put into place.

In sum, there is a genuine worry that ASO is too restrictive, as it forbids
actions like public performances and solicitations. Further, this problem
cannot be solved by appealing to the possibility of consent-seeking, as such
consent-seeking is, itself, a form of solicitation. However, this section has
argued that the anarchist can both plausibly contest and accommodate this
objection. She can contest it by objecting to its foundational premise
that there is nothing problematic about performances and solicitations
(as these activities are nuisances that render resentment, apologies, and
permission-seeking apt). Additionally, she can accommodate the objection
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by endorsing auxiliary theories of hypothetical and/or tacit consent that
allow for people to permissibly perform and solicit under the appropriate
circumstances. Thus, like the permissiveness worry, the restrictiveness
objection does not seem to be a decisive reason to reject ASO, even if it
reveals ASO to be not quite as extensionally adequate as the anarchist
might hope.

1.9 Conclusion

This chapter has introduced — and provided a preliminary defense of — the
social anarchist philosophical position. Specifically, this position endorses a
heterodox combination of libertarian and egalitarian moral principles,
namely, the consent theory of legitimacy, the Lockean proviso, a revised
self-ownership thesis, a rejection of private property, and the anarchist
conclusion’s thesis that persons have luck egalitarian distributive claims
over unowned objects. In particular, the chapter has focused on defending
the anarchist interpretation of the self-ownership thesis, in part because it
is a distinctive feature of the anarchist position and, in larger part, because
extended defenses of the other anarchist theses will be presented in later
chapters. Additionally, these chapters will argue that these theses, despite
being drawn from rival philosophical camps, stand in relations of logical
entailment with one another in a way that renders the anarchist position
coherent. Further, Chapter 2 will argue that the five anarchist theses can all
be derived from an independently plausible meta-principle called the
moral tyranny constraint.

Before turning to this discussion, however, it is worth making a general
point about how one should assess the adequacy of both ASO and the
anarchist position more generally. Suppose that one does not find the
arguments of Sections 1.7 and 1.8 to be persuasive. In other words,
suppose that one still worries that ASO is too permissive, too restrictive,
or both. In response to such misgivings, it is worth emphasizing that,
whatever ASO’s theoretical costs, such costs need to be weighed against its
many theoretical advantages. Notably, Section 1.4 has argued that ASO
delivers most of the crucial implications that makes the self-ownership
attractive while also solving various philosophical puzzles and sidestepping
some of the major problems that plague classical accounts of self-
ownership. Additionally, Chapter 3 will argue that ASO has the added
advantage of being uniquely compatible with the Lockean proviso in the
sense that it enables people to easily self-appropriate and thereby become
self-owners. In this way, the adoption of ASO produces a novel ground for
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the self-ownership thesis (while simultaneously avoiding charges that ASO
is an ad hoc solution to the problems discussed in Section 1.4, as discussed
in Footnote 34 of that section). Thus, any assessment of ASO must be
holistic such that the thesis’ limitations are not considered in isolation
from its advantages when determining whether it should be accepted.

Further, the assessment of ASO - and the anarchist position more
broadly — should not only be holistic, but also comparative; that is, one
must ask whether there are rival positions that are more plausible on the
whole once all of their respective theoretical advantages and drawbacks
have been considered. For example, while some rivals to ASO might also
solve the pollution problem, it is unlikely that they will capture the other
four advantages discussed in Section 1.4. And they will likely come with
their own set of theoretical disadvantages that must be weighed against
their comparative benefits.”” Indeed, the difficulty of positing an exten-
sionally adequate account of self-ownership is evinced by the challenges
raised in the previous two sections: In a world where people perpetually
bombard one another with particulates and photons, it will may well be
impossible to assign persons rights against bodily incursion in a way that
(a) adequately protects them from intuitively wrongful contact and (b)
avoids the unacceptable implication that many benign and indispensable
human activities are impermissible. The contention here is that while ASO
may not perfectly thread this needle, one will be hard-pressed to find an
alternative theory that better satisfies these two imperatives.

Of course, one might give up on self-ownership altogether. However,
first, Chapter 3 will argue that there is good reason for thinking that people
own themselves and, second, such a rejection of the self-ownership thesis
comes with its own set of serious theoretical disadvantages. For example, as
was briefly noted in Section 1.6, if one abandons the self-ownership thesis
in favor of an unconstrained luck egalitarian theory of distributive justice,
then one must face the objection that the theory is inadequately sensitive to
the difference between people’s bodies and natural resources. Specifically, if
one rejects the self-ownership thesis and posits that all rights are luck
egalitarian distributive rights, then one would seemingly have to deny people
any special claim to their own bodies — that is, the right to use P’s kidney
might be equally assigned to either P or Q. The only constraint imposed by
the theory would be that these rights must be assigned in such a way as to
forbid acts that would leave one person worse off than another in the

>> For a discussion of the problems that plague other influential attempts to solve the self-ownership
thesis’ pollution problem, see Zwolinski (2014).
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absence of sanctionable choice. While it may contingently turn out that this
constraint entails that each person has a right against others using her body,
a more likely outcome is that there will be some cases where one person is
assigned a right to use another’s body without her consent — a result that
many will find intuitively unacceptable. By contrast, the anarchist position
avoids this result with its endorsement of ASO.

In short, moral theorizing is a messy process, with complete extensional
adequacy generally proving elusive. Too often, the best apparent solution
to one problem gives rise to another problem, without there being any way
to satisfactorily deliver one’s desired results. One should therefore not
expect the anarchist position to be an exception to this general rule:
While the position has many theoretical virtues, it will almost certainly
have some implications that its proponents will be loath to endorse.
However, this chapter has tried to demonstrate that the theoretical virtues
of the position are numerous while its vices are comparatively minor —
where this result both provides reason for accepting the position and
supports the hypothesis that it will compare favorably to any rivals that
might be posited. The purpose of the remainder of the book is to provide
further argumentative support for this contention.
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CHAPTER 2

The Moral Tyranny Constraint

Tyrants: for centuries and centuries, you have sucked our blood. The
tears which you have made us spill would be enough to drown
you ... . From today forward, there will not be a man who dares
to make others obey him; there will not be a man who exploits the
work of another man ... . Comrades: we must complete social
justice. Let us cut off the head of the hydra and take possession of
all that exists for the well-being of all. Long live Land and Liberty!
Ricardo Flores Magén, Land and Liberty

A recurrent theme in libertarian thought is that persons should not be
allowed to discretionarily impose costs upon others. For example, in an
influential polemic, William Sumner objects to publicly funded policing of
vagrancy on the grounds that “the industrious workman going home from
a hard day’s work ... is mulcted of a percentage of his day’s earnings to
hire a policeman to save the drunkard from himself” (1918, 480). This
objection is echoed by Ludwig von Mises’ complaint that social insurance
for farmers entails that “if they blunder ... the government forces the
consumers, the taxpayers, and the mortgagees to foot the bill” (1998, 583).
Similarly, Murray Rothbard objects to state-imposed egalitarian redistribution
because “others are being forced to pay the cost” of helping the poor (1995,
53). More generally, Eric Mack argues that people must not be granted the
“moral liberty to subordinate us to their purposes, that is, to impose sacrifices
upon us to advance their ends” (2010, 60)." And Jason Brennan has recently
argued that democracy is problematic because:

[In a democracy] some people impose their decisions on others. If most voters
act foolishly, they don’t just hurt themselves. They hurt better-informed and
more rational voters, minority voters . . . and foreigners who are unable to vote

' Mack takes this requirement to follow from the twin libertarian commitments of (a) taking seriously
the separateness of persons and (b) affirming that one is “allowed to live one’s life in one’s own
chosen way” (2010, 60).

68
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buct still are subject to or harmed by that democracy’s decisions ... . If the
majority makes a capricious decision, others have to suffer the risks.” (2016, 9)

The shared presumption of these claims is that there is something objec-
tionable about a social system that allows some people to impose costs on
others, either through negligence or malicious intent. The purpose of this
book is to explore the consequences of taking this presumption seriously. It
will contend that those who are genuinely committed to this libertarian
presumption should ultimately endorse the egalitarian variety of anarchism
presented in Chapter 1. This chapter will lay the groundwork for this
argument by (1) providing a formal statement of the libertarian presumption,
(2) explicating that statement, (3) defending its plausibility, and (4) explain-
ing how it both entails two of the core libertarian principles introduced in
Chapter 1 and supports a luck egalitarian approach to distributive justice.

2.1 The Moral Tyranny Constraint

To begin, note that the libertarian presumption is best understood as a
constraint upon which moral theories count as acceptable. If it is wrong to
impose costs upon others, then a moral theory that licenses such cost
imposition will be extensionally inadequate. Thus, a moral theory is
acceptable only if it does not license such imposition. For these purposes,
this general conditional proposition will be restated a bit more narrowly so
as to make it as uncontroversial as possible. With the addition of various
qualifiers, the posited constraint will be able to sidestep potential counter-
examples while still delivering the promised libertarian principles and
egalitarian anarchist conclusion introduced in Chapter 1. Call this restate-
ment of the libertarian presumption the moral tyranny constraint:

The Moral Tyranny Constraint — A theory of duties is acceptable only if full
compliance with that theory would not allow any person to unilaterally,
discretionarily, and foreseeably act in a way that would leave others with less
advantage than they would have possessed had the agent made some
other choice.

There are quite a few qualifying terms packed into this constraint, each
of which will be explicated in the subsequent section. Before discussing
these details, however, it is worth clarifying the constraint by describing
the two ways in which it might be violated by a moral theory. First, a
theory violates the constraint if an agent is able to carry out some action
that (unilaterally, discretionarily, and foreseeably) worsens another’s
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position and the theory does not give the latter a claim to full
compensation. For example, if a theory does not give persons a claim to
redress for harm-inflicting actions like assault, then it would run afoul of
the constraint. In other words, the constraint is violated by a theory that
permits agents to carry out a set of actions that would collectively leave
others worse off. Second, a theory violates the constraint if it assigns to any
person P a Hohfeldian power to oblige another person Q to do some
action ¢ where Q ¢-ing would leave Q (or some third-party) worse off — for
example, if it holds that P can oblige Q to destroy (0’s favorite painting.
While the mere imposition of the obligation would not leave Q worse off
in this case, her compliance with the imposed duties would; thus, the
theory violates the moral tyranny constraint.

2.2 Explicating the Constraint

This section will explicate the moral tyranny constraint’s many qualifying
terms, thereby helping to clarify the constraint and give it determinate
content. Specifically, there are six components of the constraint that are in
need of explication. First, note that the constraint only applies to theories
of duties, that is, theories that assign to every action some deontic status
such that the action is declared to be either permissible, impermissible, or
obligatory.” More precisely, the constraint and the subsequent arguments
of the book presume something proximate to Hohfeld’s (1913) schema of
deontic incidents. According to this schema, duties (or, alternatively,
obligations) are taken to entail the existence of correlative righss (or,
alternatively, claims) possessed by others.” A permission to do a thing (or,
alternatively, a privilege) is possessed by a person when no one has a claim
that she not do that thing; that is, all others have a correlative no-claim
with respect to her doing that action.” A person possesses a power when she
is able to alter her own or others’ incidents, where the correlative of a

~

Permissible actions might be further divided into those that are permissible touz court, those that are
supererogatory (Urmson 1958), and those that are suberogatory (Driver 1992). Such theories of
duties contrast with aretaic theories, which take the primary moral judgment to be assessments of
character rather than assessments of actions.

As noted in Footnote 43 of Chapter 1, there may also be non-directed duties that do not entail a
correlative claim. In other words, people who possess these duties would still be obliged to carry out
certain actions, but they would not ewe such actions to any particular person(s). For a recent critical
discussion of the directedness of duties, see Rowan Cruft (2019).

Some people also call permissions “liberties”; however, others such as Thomson use the term
“liberty” to refer to the conjunction of a permission to do some action and a claim against all
others that they not interfere with that action (1990, 53—4). Thus, the following argument will avoid
using this language and will, instead, generally use the term “permission.”

w
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power is a liability. For example, if one person is able to impose a duty on
another, the former has a Hohfeldian power while the latter has a liability.
Finally, when someone lacks a power to alter an incident, they have a
disability vis-a-vis that incident, with the possessor of the protected inci-
dent having an immunity from having that incident negated.

Second, the moral tyranny constraint is stated in terms of diminishing
others’ advantage. “Advantage” here should be taken to have the same
referent as the term “advantage” that appeared in Section 1.6; that is, it
should be understood to not have any specific content but, rather, func-
tion as a placeholder for whatever one takes to be the relevant currency of
distributive justice. For example, one might think that what matters is
whether a person’s welfare is diminished. Alternatively, one might think
that the relevant question is whether she is left with fewer goods, where
there is some objective list of goods. Or, perhaps, one must consider the
output of some function that takes as its arguments a person’s objective
goods, her welfare, and/or some other property she possesses.” Because the
argument of the book is compatible with any of these proposals, it will
remain neutral regarding which one is best, with the term “advantage”
referring to any favored currency of well-being. However, for the book’s
argument to be valid, the term must have a consistent referent throughout
(i.e., it must refer to the same thing when it appears in the moral tyranny
constraint as it does when it appears in the anarchist conclusion presented
in Section 1.6).

Third, when the constraint asserts that agents must not be able to leave
others worse off under conditions of full compliance — or, to introduce a
bit of simplifying terminology leave others worse offgc/with lesspc — it is
making a counterfactual claim rather than a temporal one. In other words,
when asking whether P is able to act in a way that would leave Q worse off
in the full-compliance world, the question is not whether there is some
action ¢ that P can take such that the combination of her ¢-ing and full
compliance causes Q to have less advantage than she had before P ¢-ed.
Rather, the question is whether there is some alternative action y where (i)
w-ing is incompossible with P ¢-ing (e.g., y-ing might simply be identical
to the omission of not ¢-ing) and (ii) Q would have more advantage if P
were to w under conditions of full compliance than she would if P were to
¢ under such conditions.

> Cohen uses the term “advantage” to refer to some combination of both welfare and resources (2011,
18). However, the term used here should not be understood to be co-referential with Cohen’s notion.
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The fourth point of clarification pertains to the constraint’s qualification
that a theory of duties must not license a person to unilaterally leave others
worse off/with less advantage under conditions of full compliance. The
“unilaterally” qualifier should be understood as follows: P unilaterally
leaves Q worse offgc by ¢-ing if and only if (a) Q is unable to avoid being
left worse offpc once P has ¢-ed and (b) Q does not consent to being left
worse off in this way. To illustrate, suppose that a moral theory assigns P
the power to impose a conditional obligation on Q such that P can make it
obligatory that if Q ¢-s then Q y-s. Further, suppose that Q would have
just as much advantage if she ¢-ed as she would if she did not ¢, but would
be left worse off if she were to y relative to her not y-ing. In this case,
Condition (a) is not satisfied, as Q could discharge her obligation by
simply not ¢-ing (as making the antecedent of the conditional false renders
the entire conditional true) and be no worse off as a result.® Similarly, if P
can oblige Q to w — but P acquires that power only if she first receives Qs
consent — then Condition (b) would not be satisfied and, thus, 2 would
not be able to unilaterally leave Q with lessgc.

This qualification is included because there is seemingly nothing defec-
tive about a theory that permits the imposition of costs that are voluntarily
accepted. Indeed, almost all rights theorists would affirm that it is permis-
sible to impose costs upon a person if she consents to that imposition.
Granted, the proposed qualification takes an expansive view of what
qualifies as voluntary, as it treats a person’s response to some action as
implying the voluntary acceptance of the consequences of that response.
Some might think that this is too permissive and insist that the analysis of
“unilaterally” ought to be broadened such that the set of unilateral costs
excludes only those costs that were consented to — that is, Condition (a)
ought to be removed from the proposed analysis leaving only Condition
(b). However, such an adjustment would make the moral tyranny con-
straint more stringent than it needs to be. As will be made clear in Section
2.5, the moral tyranny constraint still entails two consequential and
demanding libertarian principles even assuming the original, narrower
specification of what counts as “unilateral.” Thus, the proposed constraint
is qualified in a way that errs on the side of modesty, avoiding controversy

¢ Note that if not ¢-ing were more costly to Q than ¢-ing, then P would be able to unilaterally leave Q
worse offgc by imposing the conditional obligation in question. Thus, while the moral tyranny
constraint allows that 2 might impose conditional obligations on @, it still imposes strict limits on
which conditional obligations P can impose. Specifically, there must always be some option available
to Q such that she ends up no worse offrc than if the obligation had not been imposed.
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by counting more theories as acceptable rather than fewer (while still
generating philosophically significant results).

Fifth, the proposition that a person discretionarily leaves others worse
offgc should be understood as asserting two things. First, it asserts that
there was an alternative choice that the agent could have made that would
not have resulted in the person ending up worse offpc. Second, this
alternative choice has to be not merely modally available in the just-
mentioned sense but also morally available in the sense that the agent has
no duty of justice to refrain from making that choice. For example,
suppose that a doctor could substantially improve a patient’s life by
performing an invasive medical procedure to which the patient has refused
consent. If the doctor chooses not to perform the procedure, she will leave
the patient with worse offpc than if the procedure were performed.
However, there is seemingly nothing problematic about a moral theory
that countenances this result — that is, that denies that the patient has any
claim to compensation. This is because the doctor is simply doing what she
has to do when she chooses not to carry out the procedure (in the
normative sense of “has”). Thus, a theory only seems intuitively unaccept-
able when it licenses people to act in non-obligatory, cost-imposinggc
ways.”

Finally, a moral theory only seems unacceptable if it countenances
people foreseeably leaving others worse offpc. For example, consider the
case of a hiker who falls into an abandoned well due to the mouth being
hidden by moss and leaves. A moral theory that assigns a bystander an
obligation to rescue the hiker — where the rescue would be moderately
costly to the bystander — does not seem obviously defective. By contrast, if
the theory obliged the bystander to rescue a spelunker who decided to

7 This case draws attention to the fact that the moral tyranny constraint must include the
“discretionarily” qualifier lest it entail that there are conflicting duties in any case where an
obligatory action does not maximize others’ advantage. To see why, consider the general case where
Q has a claim that P ¢, where P ¢-ing leaves Q with less advantage than if 2 did not ¢. What happens if
P ¢-s? If the moral theory in question does not assign Q some sort of claim to compensation from 2,
then it would violate the moral tyranny constraint, as P's ¢-ing would leave Q worse offzc (as full
compliance will not offset Q’s lost advantage). Thus, Q must have a claim to compensation if P ¢-s.
But what would ground such a claim given that P is merely discharging her duty to Q by ¢-ing?
Seemingly, Q has a claim to compensation only if s ¢-ing infringed on some claim of J’s that 2 not
¢; that is, P has both a duty to ¢ and a duty to refrain from ¢-ing. While such a conflict of rights is not
a logical contradiction, it is an undesirable thing for a theory of duties to affirm. It would therefore be a
significant problem if the moral tyranny constraint entailed that there was a conflict of duties in any
case where someone was obliged to act in a way that did not maximize others” advantage. Thus, the
“discretionarily” qualifier must be included in the constraint to avoid this implication.
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explore the well despite knowing the risks involved, that would seem to be
a clear instance of extensional inadequacy. Given that this apparent differ-
ence is best explained by the unforeseeability of the former outcome, the
moral tyranny constraint must be qualified such that it only rules out
theories that license people foreseeably leaving others worse offgc.

When a moral theory meets all of the aforementioned conditions — that
is, when it affirms that a person can unilaterally and discretionarily act in a
way that leaves others foreseeably worse offpc — it seemingly institutes an
unacceptable sort of moral tyranny. The hallmark of a tyrant is that she is
able to impose discretionary costs on her subjects without any sort of legal
restraint. Analogously, a theory that violates the moral tyranny constraint
allows people to willfully diminish others’ well-being without any sort of
normative restraint. It is the licensing of such behavior that the libertarians
cited in this chapter’s opening paragraph seemingly find so objectionable.
Each of their quoted complaints represents an objection to legal systems that
license the imposition of costs on others, where such objections seemingly
entail a correlative objection to any theory of duties that licenses cost-
imposing actions. Thus, the moral tyranny constraint can be understood
as giving more precise expression to this persistent libertarian complaint.

2.3 Defending the Constraint

The introduction of this chapter noted that numerous libertarians presume
something proximate to the moral tyranny constraint. This section will
provide an argument in defense of this libertarian presumption. Specifically,
it will present three reasons for accepting the moral tyranny constraint that
will appeal to both libertarians and non-libertarians alike. It thereby aims to
show that the moral tyranny constraint is an attractive and independenty
plausible meta-principle.

First, the constraint can be seen as following from the separateness of
persons argument that liberals advance against utilitarianism.® Utilitarians
hold that a cost can be permissibly imposed upon one person if the
imposition of that cost is a necessary and sufficient condition for providing
greater benefit to another. In support of this claim, utilitarians will often
present something like the following argument from prudential choice. They
begin by noting that humans regularly impose costs upon themselves for

8 Notably, versions of this argument have been presented by both John Rawls (1971, 26-7) and
Nozick (1974, 32—4), though the two draw very different conclusions about what follows from the
separateness of persons (beyond the negation of utilitarianism).
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the sake of obtaining greater benefits in the future — a practice that seems not
only morally unproblematic but rationally demanded. Further, they main-
tain that if there is nothing problematic about a person imposing costs upon
herself for greater future benefit, then there is nothing problematic about
imposing costs on one person to provide greater benefit to another. Thus,
udilitarians conclude that there is nothing problematic about sacrificing one
person’s well-being for the sake of providing greater benefit to another.”

The aforementioned separateness of persons argument is best understood as
an objection to this argument from prudendal choice. Specifically, it is an
objection to the second premise of the utilitarian’s argument — that is, the
premise that, if it is permissible for a person to impose costs on herself for greater
future benefit, then it is permissible to impose costs on one person in order to
provide greater benefit to another. The fact that persons are separate rather than
some unified social creature renders this inference implausible. The separateness
of persons objection points out that there is a crucial disanalogy between
prudential sacrifice and udlitarian sacrifice that prevents the permissibility of
the former from implying the permissibility of the latter.”

2 J. J. C. Smart makes this argument explicitly in reply to Rawls’ (1958) suggestion that there is
something unfair about imposing costs on some to maximize overall utility:

[If it is rational for me to choose the pain of a visit to the dentist in order to prevent the pain of
toothache, why is it not rational of me to choose pain for Jones, similar to that of my visit to the dentist,
if that is the only way in which I can prevent a pain, equal to that of my toothache, for Robinson?

(Smart and Williams, 1973, 37)

*® This way of explicating the separateness of persons argument heads off a potential reply suggested
by Mack (2018) in his elaboration of Nozick’s version of the argument. Mack posits that the
utilitarian might argue that the reason that a person can permissibly impose costs on herself for
future benefits is that one ought to maximize utility. As he puts it, “we start with the unrestricted
rationality of minimizing costs (or maximizing benefits); and the principle of individual choice is
simply the application of that principle of social choice to the special case in which there is only one
agent” (2018, §2.2). However, given the chapter’s proposed interpretation of the separateness of
persons argument, this reply would beg the question, as the general principle that one ought to
maximize benefits irrespective of whether there is one person or many is the proposition that has to
be demonstrated. Thus, it cannot be assumed as a starting premise.

An additional advantage of stating the argument in this way is that it allows the appeal to
separateness of persons to qualify as a supporting argument for liberal deontological positions (as
opposed to a mere restatement of those positions). A common tendency in the recent literature is to
treat the proposition that persons are separate as merely an alternative way of expressing some other
deontological commitment such as the thesis that persons are owed respect and, thus, cannot be
treated as a mere means (Zwolinski 2008, 150-2) or the contention that persons have moral
authority over their own lives that trumps moral reasons to promote the common good (Mazor
2019, 192—-3). However, such an approach strips the separateness of persons argument of its
dialectical force. In the debate between utilitarians and deontologists, the former assert that you
ought to maximize utility even if that requires treating someone as a mere means or denying her
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Proponents of the separateness of persons argument conclude that one
cannot permissibly impose costs on some people to benefit others.
Admittedly, this conclusion does not strictly follow from the separateness
of persons argument, as the utilitarian’s conclusion might still be true even
if the separateness of persons objection renders her argument from pru-
dential choice unsound. However, one might think that the argument
from prudential choice is the only plausible way of justifying something
that is prima facie unjustified. Thus, if that argument fails due to the
separateness of persons objection, then it follows that it is not permissible
to sacrifice some to benefit others.

If one accepts this conclusion, then one should also endorse the moral
tyranny constraint. Notably, the objection’s conclusion condemns utilitarian
sacrifice even given the fact that the provision of benefit is at least a plausible
candidate for justifying cost imposition. By contrast, there will be many
cases of discretionary cost imposition where this is no countervailing moral
consideration that might justify the imposed cost. Given that utility-
maximizing cost imposition is not permissible even given countervailing
moral considerations, it seemingly follows from the separateness of persons
argument that discretionary cost imposition (which lacks this justificatory
advantage) is also impermissible.

Compare this result with the moral tyranny constraint, which holds that
it is not permissible to unilaterally, foreseeably, and discretionarily impose
costsgc on a person. The crucial difference between this claim and the
conclusion of the separateness of persons argument is that the latter
condemns the imposition of actual-world discretionary costs while the
former condemns the imposition of full-compliance-world discretionary
costs. However, those who hold that it is impermissible to impose actual-
world costs are seemingly committed to affirming that it is impermissible
to impose full-compliance-world costs. To see why, consider the following
case: if P ¢-s, she leaves Q worse off; by contrast, if P y-s, she does not
leave Q worse off but does leave her worse offgc. Further, assume that both
actions are discretionary. According to the conclusion of the separateness
of persons argument, s ¢-ing would be impermissible because it imposes

moral authority over how her life goes; by contrast, deontologists assert that you ought not
maximize utility under such circumstances. If affirming the separateness of persons merely
expresses the proposition that one ought not treat persons as a means and/or individuals’ moral
authority trumps promoting the common good, then it merely reasserts the deontological position
rather than providing a reason for favoring that position over the utilitarian one. By contrast, the
proposed separateness of persons argument does provide such a reason.
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a cost on Q — where ¢-ing imposes a cost on Q if and only if Q’s loss of
advantage is a direct function of P ¢-ing. In other words, had P not ¢-ed,
then Q would not have lost advantage and for this reason Ps ¢-ing
is impermissible.

Now, consider the world where P y-s and everyone complies with their
moral requirements. In such a world, P’s action stands in an identical
counterfactual relation to 0’s loss of advantage. Thus, one might conclude
that s y-ing is also impermissible. However, this would be a mistake, as
it is actually P’s y-ing conjoined with certain acts of compliance that lead to
Q being worse off; absent such compliance, P y-ing would not leave Q
worse off relative to the world where P does not w. In other words, the
appropriate conclusion to draw is that the conjunction of P y-ing and the
acts of compliance is impermissible. Given that P ¢-ing is impermissible
because (s worsened position is a direct function of P ¢-ing, the fact that
Q’s worsened position is also a direct function of P y-ing plus others’ acts
of compliance entails the impermissibility of that set of actions.”" This, in
turn, implies that if these other acts are all permissible, then P y-ing is
impermissible. Further, note that the world of full compliance is, by
definition, a world where all other persons act permissibly. Thus, it must
be the case that P y-ing is impermissible. In other words, if one accepts the
conclusion of the separateness of persons argument — that is, that it is
impermissible to discretionarily leave others worse off — then one should
also accept the moral tyranny constraint’s implication that it is impermis-
sible to discretionarily leave others worse offgc.

A second reason for endorsing the moral tyranny constraint is that it is a
less demanding — and, thus, less controversial — version of the popular neo-
republican rejection of domination advanced by Philip Pettit (2012). Pettit
contends that there is something morally objectionable about a state of
affairs where one person has the ability to limit another’s freedom by
removing one of her options. He suggests that the presence of such

" One might worry that this argument departs from some of the previous discussion by putting
deontic propositions in impersonal terms — that is, there is some action-including state of affairs that
is obligatory/permissible — rather than in agential terms such that some agent is said to be obliged/
permitted to do a thing. However, first, one could seemingly frame the entire argument of the book
in impersonal terms without issue. Any inconsistency in deontic language merely reflects localized
stylistic choices that aid in exposition. Alternatively, one might take there to be some way of
bridging the agential-impersonal gap, for example, by holding that a person is obliged to act in some
way if and only it is obligatory that the person act in that way. This presumption is proximate to
what has become known as the “Meinong-Chisholm Reduction” after two early proponents of this
view (namely, Alexius Meinong (1972) and Roderick M. Chisholm (1964)). However, this view is
not without critics (see, e.g., Jacob Ross (2010)).
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domination undermines egalitarian relations between persons, precluding
their ability to “look others in the eye without . .. fear or deference that a
power of interference might inspire; [to] walk tall and assume the public
status . .. of being equal” (2012, 84). Additionally, beyond this relational
egalitarian concern, the objection to domination might be viewed as a
natural extension of a more primitive concern with freedom, where the
restriction of freedom — and, more strongly, people having the ability to
restrict others” freedom — is taken to be objectionable.

To see why the moral tyranny constraint is a weaker version of the
republican thesis, it will be helpful to restate the latter in deontic terms.
Specifically, a Pettit-influenced republican holds that it is impermissible to
realize or preserve a state of affairs where one person has the ability to
remove options from another’s option set. By contrast, the moral tyranny
constraint limits which options it is permissible to remove. Specifically, it
entails that an agent is forbidden from carrying out a conjunction of
actions that would remove advantage-preservinggc options such that
someone is left worse offgc. For example, if (a) P ¢-ing and then y-ing
would leave Q worse offgc and (b) P ¢-s, then the moral tyranny constraint
would imply that it is impermissible for P to yj; that is, the moral tyranny
constraint implies that it is impermissible for P to remove an option from
Q’s option set by y-ing (namely, the option where Q does her most-
preferred action and Q does not y). This makes the moral tyranny
constraint weaker than the standard republican position in two respects.
First, it merely forbids option removal rather than forbidding people from
having the capacity to remove options (where someone lacking the capacity
to remove an option entails that they will not remove that option but
where the converse of this conditional is false). Second, the republican
thesis is concerned with the removal of all options while the moral tyranny
constraint forbids only the removal of advantage-preservinggc options,
which are a proper subset of all options.”” Thus, the satisfaction of the
republican principle will entail the satisfaction of the moral tyranny
constraint but not vice versa. Given this relation, republicans critical of
domination should also accept the moral tyranny constraint both because
it seems to capture some of the motivating concerns expressed in the
previous paragraph and because there is no reason to reject a principle

** Itis assumed here that changing the moral status of some option via the imposition of an obligation
also counts as option removal. For example, if P obliges Q to stay out of the park after midnight, P
removes an option from Q, namely, the option of going in the park after midnight while
discharging her duties. In other words, options are assumed to be individuated in a fairly fine-
grained fashion such that actions with different deontic statuses represent different options.
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that is fully satisfied if one’s own principle is satisfied. Additionally,
because the moral tyranny constraint is less stringent than the standard
republican position, it is vulnerable to fewer objections (e.g., that there are
cases where having a mere capacity to remove some arbitrary option is
morally unproblematic).

Finally, one ought to accept the moral tyranny constraint because it
would be the result of a process of reflective equilibrium. Most famously
championed by John Rawls (1971), the practice of reflective equilibrium
involves rendering one’s set of normative beliefs coherent, where this set
includes one’s particular moral judgments, the general moral principles
that support those judgments, and the theoretical desiderata (i.e., meta-
principles) that determine which principles are acceptable. As noted in
Section 1.2, coherence is an important theoretical virtue of any given
normative position, where genuine coherence requires that relations of
logical entailment obtain between that position’s various propositions. In
other words, if one embraces the method of reflective equilibrium — with
the associated presupposition that coherence is a theoretical virtue — then
one has reason to accept moral principles that entail a large number of
one’s accepted particular moral judgments or moral principles. Similarly,
one has reason to accept those theoretical desiderata that entail a large
number of one’s accepted general principles.

In further defense of accepting theoretical desiderata (or moral theories)
because they entail many accepted moral theories (or particular judg-
ments), one might draw an analogy between the virtues of normative
theories and the virtues of scientific theories. Philosophers of science
typically maintain that explanatory power is a virtue of scientific theories:
One has more reason to accept a theory that explains a large number of
observed phenomena than one that explains fewer, ceteris paribus.”
Analogously, one might think that general normative principles (theoret-
ical desiderata) stand in an explanatory relation to particular moral judg-
ments (general moral principles).’* Together, these claims would entail
that one has reason to accept a moral principle (theoretical desideratum) in
proportion to the number of accepted particular judgments (moral prin-
ciples) it entails.

If this is right, then there is further reason for accepting the moral
tyranny constraint, as it entails a number of influential moral principles.

"> For a defense of this point, see Bas van Fraassen (1980, 98).
** For a sustained argument that normative theories are, in important ways, analogous to scientific
explanations, see Jesse Spafford (2021a).
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Specifically, the next section will argue that the Lockean proviso, the
consent theory of legitimacy, and luck egalitarianism’s incorporation of
responsibility all follow from the moral tyranny constraint.”” It will
thereby show that the moral tyranny constraint has both significant
explanatory power — that is, it explains why these various principles
obtain — and helps to establish the coherence of a number of attractive
views. This makes the moral tyranny constraint a strong candidate theo-
retical desideratum to include in any reflective equilibrium.

In sum, there are a number of reasons for adopting the moral tyranny
constraint. Two are foundationalist in the sense that the reason for accepting
the constraint is that it follows from some other plausible position, for
example, the separateness of persons argument or the republican critique of
domination. The third is coherentist in the sense that the reason for accepting
the moral tyranny constraint is that the constraint entails — and thereby helps
to explain — various other attractive positions (as will be discussed in the
subsequent section). Thus, irrespective of which sort of justification one
favors, one has reason to endorse the moral tyranny constraint.

2.4 Three Implications of the Constraint

This section will argue that three of the positions introduced in Chapter 1 —
namely, the consent theory of legitimacy, the Lockean proviso, and luck

'S Additionally, note that the various claims advanced in the opening paragraph of this chapter also
follow from the constraint. For example, von Mises (1998) can be understood as denying that social
insurance for farmers is just, as that entails that farmers who make imprudent decisions are entitled
to the transfers they receive and, thus, can leave others worse offpc when they make such decisions.
Similar remarks apply to Brennan’s (2016) objection to democracy. If democracy were a just system
of government, then hooligans who vote for dangerous policies would have a right that those
policies be implemented. This, in turn, would imply that these hooligans could, by assembling a
simple majority, leave others worse offpc. In both cases, the solution is to propose a moral theory
that does not license some people to impose costspc upon others. While this does not stop
imprudent farmers or hooligan voters from leaving others worse off as a matter of empirical fact,
it does prevent them from leaving others worse offc, which is all that the moral tyranny constraint
requires (and all that should really concern those doing normative theorizing). Admittedly, it is
unlikely that non-libertarians will find Brennan’s or von Mises’ positions attractive. For such
skeptics, the fact that the moral tyranny constraint entails a rejection of democracy or social
insurance will count against including the constraint in the ultimate reflective equilibrium.
However, any coherent normative position will likely entail some unfortunate conclusions; thus,
the question is whether its desirable implications outweigh the undesirable ones and how this net
assessment compares to the assessment of other rival positions. The hope is that non-libertarians
will find the implications discussed in the subsequent section to be more attractive (particularly the
luck egalitarian implication) to the point where they might be willing to accept the moral tyranny
constraint even if that means that they have to accept some of its less attractive implications as
a consequence.
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egalitarianism’s responsibility component — follow from the moral tyranny
constraint. To begin, consider the consent theory of legitimacy’s assertion
that a state or person can impose obligations on others (if and) only if the
latter have consented to being morally bound in this way. While there have
been many arguments presented in defense of this position (see, e.g.,
Simmons 2001), it also follows from the moral tyranny constraint’s conten-
tion that moral theories cannot license persons to unilaterally, discretiona-
rily, and foreseeably leave others worse offgc. Recall from Section 2.1 that
one way in which a person might leave others worse offgc is by imposing
obligations on them that would be costly to discharge. Thus, the constraint
entails that any power to impose such obligations must be restricted such
that the imposition cannot be carried out foreseeably, discretionarily,
and unilaterally.

This result entails that the moral tyranny constraint is incompatible
with any theory of legitimacy that does not have consent as its necessary
condition. As noted in Section 1.1, a legitimate authority has the power to
oblige others via the issuing of edicts, where this power is content indepen-
dent in the sense that the authority can oblige others to act in some way
irrespective of the properties of that act (with the possible exception of the
act being morally prohibited). Thus, a legitimate authority has the power
to impose obligations irrespective of whether or not the obligor would be
worse off if she discharged the obligation; that is, she has the ability to
leave others worse offpc. Further, there is seemingly no way to either
eliminate the discretionary character of legitimacy or make it such that
legitimate authorities can impose only those obligations that do not fore-
seeably leave others worse offpc. Note that the latter restriction would
negate the content-independent character of legitimacy: The proposition
that an agent can impose only those obligations that do not foreseeably
leave obligors worse offy:c is just the kind of content-based restriction that
legitimacy lacks as a matter of definition. Similarly, limiting legitimacy
such that it becomes a power to non-discretionarily impose costly obliga-
tions (i.e., impose such obligations only when there is no other permissible
option available) strips the power of its essential character. While perhaps
there may be such a power, it would only loosely resemble the power that
is at issue when philosophers debate whether states are legitimate.

Given that legitimate authorities necessarily have the power to discre-
tionarily and foreseeably impose costly obligations on others, there is only
one way to make the power of legitimacy compatible with the moral
tyranny constraint: Make others’ consent a necessary condition for legit-
imacy obtaining. If consent is a necessary condition of legitimacy, then
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legitimate authorities cannot wnilaterally impose costly obligations on
others, as those others will be able to fully control whether the authority
leaves them worse offpc. By contrast, the absence of this necessary condi-
tion entails that legitimate authorities can unilaterally, foreseeably, and
discretionarily leave others worse offgc.”® Thus, the moral tyranny con-
straint entails the consent theory of legitimacy."”

A similar argument can be given for why the Lockean proviso — or, more
precisely, its posited necessary condition of initial appropriation — follows
from the moral tyranny constraint.”® Note that, much like legitimate
authorities, those who appropriate natural resources and convert them into
private property impose obligations on others (namely, obligations to
refrain from using or making nonconsensual contact with the appropriated
thing).”” Thus, the moral tyranny constraint entails that one must posit
some necessary condition of initial appropriation to preclude appropriators
from unilaterally, discretionarily, and foreseeably leaving others worse
offgc via this obligation imposition. One option is to adopt the consent
theorist’s approach and make consent a necessary condition of appropria-
tion, thereby precluding appropriators from wunilaterally leaving others
worse offpc. However, almost all proponents of initial appropriation reject
this option on the grounds that it is too stringent. Given the difficulties of

" As noted in Section 2.2, it is possible to nonconsensually and non-unilaterally impose costly
obligations on others if those obligations have the right sort of conditional structure. However,
an authority whose normative power is limited to imposing such obligations cannot qualify as a
legitimate authority, as such a restriction contradicts the content independence that is an essential
characteristic of legitimacy. Only consent can render content-independent obligation imposition
non-unilateral.

This is a slight overstatement of what has been demonstrated. Strictly speaking, there is a stronger
and weaker version of consent theory, where the former holds that consent is a necessary and
sufficient condition of legitimacy while the latter holds that it is merely a necessary condition. The
preceding argument shows only that the weak version of consent theory follows from the moral
tyranny constraint. One might thereby endorse both the moral tyranny constraint and hold that
even consent does not allow authorities to impose obligations on others via edict (perhaps for
reasons such as those advanced by Robert Paul Wolff (1970)). However, insofar as one takes
consent to be a promising ground for obligation imposition (e.g., in the case of promissory
obligations), then one should take consent to be a sufficient condition of legitimacy — and, thus,
accept the strong version of consent theory in light of the moral tyranny constraint’s implication
that consent is also a necessary condition of legitimacy. For a quick argument along these lines
against WolfP’s position, see Simmons (1987, 269fn2).

Note that there are also stronger and weaker versions of the proviso analogous to the stronger and
weaker versions of consent theory discussed in the previous footnote. And, just as was true of
consent theory, the moral tyranny constraint implies only the weaker version of the proviso that
makes non-worsening a necessary — but not sufficient — condition of successfully appropriating
unowned resources.

Much more will be said about the relationship between legitimacy and initial appropriation in
Chapter 4.

~
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obtaining universal consent, this standard would unacceptably preclude
the establishment of any private property.”® Thus, a less controversial way
to satisfy the moral tyranny constraint is to permit unilateral appropriation
but hold that such appropriation cannot leave others worse offgc — that is,
affirm Chapter 1’s interpretation of the Lockean proviso.

As was noted in Section 2.2 of that chapter, the Lockean proviso is
typically presented as asserting that an act of initial appropriation suc-
ceeds if and only if it does not leave anyone worse off rour court.
However, it was argued there that this interpretation of the proviso is
unacceptable because it is trivially satisfied by every act of appropriation.
Thus, the section concluded that the proviso is better understood as
asserting that it is full compliance with the established claims that must not
leave others worse off (where this thesis can now be stated using the
“worse offpc” shorthand presented earlier). What is now hopefully
apparent is that this adjustment makes the proviso an application of
moral tyranny constraint to the appropriation of private property: The
constraint insists that moral theories cannot allow persons to leave each
other worse offgc, and the proviso makes it such that the posited theory
of property rights complies with this restriction.

Further, one can now see that the moral tyranny constraint also entails
the final adjustment that Section 1.2 made to the Lockean proviso. The
proposal there was that it is not just appropriators” established claims that
must not leave others worse offgc; rather, any potential waiving of the
established claims must also not leave others worse offgc. The justification
for this adjustment appealed to a premise about arbitrariness: Given that
the power to establish property claims is constrained by a non-worsening
condition, it seems unacceptably arbitrary to not impose this same con-
straint on the power to waive these claims. However, now that the moral
tyranny constraint has been introduced, the appeal to arbitrariness is no
longer needed, as the constraint directly entails that people cannot have
any normative power that enables them to leave others worse offgc. Given
that initial appropriation entails the existence of powers to waive the
established claims, it follows that initial appropriation can succeed only if
any subsequent exercise of these powers would not leave anyone worse

*® See van der Vossen (2019, § 3) and Mack (2010). For an early and influential rejection of consent as
a necessary condition of appropriation, see Locke (2005, §28). That said, Chapter 4 will raise some
complications for those who want to reject consent as a necessary condition of appropriation
without accepting the broader moral tyranny framework presented in this book.
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offgc. In this way, the moral tyranny constraint entails the revised Lockean
proviso presented in Section 1.2.”"

So far it has been argued that two prominent libertarian theses follow
from the moral tyranny constraint: the consent theory of legitimacy and
the (slightly adjusted) Lockean proviso. However, there are also influential
non-libertarian positions that follow from the moral tyranny constraint.
Most notably, luck egalitarianism presupposes the constraint, as the pri-
mary reason for accepting the luck egalitarian position over strict egalitar-
ianism is that the latter allows for moral tyranny in a way that the former
does not. Recall from Section 1.6 that the signature feature of luck
egalitarianism is its incorporation of responsibility into an otherwise strict
egalitarian theory of justice. There it was noted that strict egalitarian
theories are, by definition, insensitive to responsibility, demanding an
equal distribution of advantage regardless of anyone’s past actions. By
contrast, luck egalitarians are willing to declare certain inequalities just if
and only if those inequalities correspond to some sanctionable choice for
which the worse-off parties are responsible. And, as it turns out, there is
good reason for moderating strict egalitarianism in this way: Absent this
responsibility condition, strict egalitarianism is vulnerable to a species of
reductio argument that renders the position implausible. Consider, for
example, how a principle that demands strict equality of advantage would
handle the case of a spiteful person who maliciously destroys any advantage
she receives. In this case, a strict egalitarian would demand that advantage
continually be reallocated to this person such that her share remains as
great as everyone else’s — a demand that is sustained even as she destroys
each bit of advantage that is transferred to her until, eventually, no one has
any advantage left to transfer. This result is an apparent reductio of
strict egalitarianism.

Other examples popularly cited by luck egalitarians can be substituted
into the reductio to reach the same conclusion. For example, consider
Cohen’s  Aesopian case of the ant who assiduously works all summer
storing up food while a neighboring grasshopper lounges idly — a decision
the grasshopper makes even while recognizing that she will end up worse
off when winter comes (2008, 27-8). In this case, a strict egalitarian

*' If the foregoing argument is correct and both the consent theory of legitimacy and the Lockean
proviso follow from the moral tyranny constraint, this would reveal a little-discussed coherence in
Locke’s Second Treatise on Civil Government, which endorses both positions. Similar remarks apply
to Nozick’s Anarchy, State, and Utopia, as he defends both the Lockean proviso (1974, 178) and, in
the first section of the book, something proximate to a consent theory of legitimacy, though he is
not entirely consistent on this point (see Simmons 2005, 334-6).
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principle of justice would demand that the ant redistribute some of her
food to the grasshopper; however, there is something seemingly unfair
about the ant having to make do with less because of the grasshopper’s
choice not to work. Thus, insofar as justice is supposed to track fairness, a
strict egalitarian principle must be rejected, as it declares an unfair out-
come just.””

Why would redistribution in these cases be unfair? Cohen has suggested
that such redistribution is a form of exploitation (e.g., of the assiduous
ant), where exploitation runs contrary to egalitarianism (Cohen 2011, 8).
However, as Michael Otsuka notes, it is unclear in what respect such
exploitation can be inegalitarian given that the redistribution is equalizing
by definition (Otsuka 2010, 223). Rather, Otsuka plausibly argues that
what is unfair about such redistribution is that it forces some people to
“pick up the tab” for the poor choices of others (2010, 229).

While Otsuka does not provide any analysis of what it means for
someone to “pick up the tab” for someone else’s choices, a natural way
of specifying this notion is in terms of the moral tyranny constraint:
A person has to pick up the tab for another’s actions when the latter
foreseeably, discretionarily, and unilaterally leaves her worse offgc. Indeed,
this specification explains why strict egalitarianism’s prescriptions in the
spiteful destroyer and lazy grasshopper cases seem intuitively unacceptable.
In both cases, a strict egalitarian theory of justice licenses one party to leave
others with less advantage in the counterfactual world where everyone
complies with the demands of morality. Note that the spiteful destroyer
and grasshopper might not, as a matter of empirical fact, leave others with
less, as those others might refuse to transfer any of their advantage-
producing resources. Rather, both the spiteful destroyer and the grasshop-
per strip others of a claim to advantage according to the strict egalitarian
theory — while simultaneously acquiring a claim to that stripped advan-
tage — such that others would transfer resources to these parties if the
former were to fully comply with the latter’s claims. Thus, the worry that
motivates luck egalitarianism is that there is something problematic about
a theory that allows people to leave others worse offgc.

As noted in Section 1.6, the luck egalitarian solution to this problem is
to hold people responsible for making sanctionable choices, where a theory

** For similar motivating cases, see Kymlicka (2002, 73) and Stemplowska (2009, 241, 252-3). Note
that such cases seem to count against Segall’s (2016) thesis that there is nothing morally
objectionable about any equal state of affairs. Contra Segall, the luck egalitarian theory posited
by this paper will entail that equal distributions generated by sanctionable choice are unjust. Any
theory that does not have this implication will problematically allow for moral tyranny.
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holds someone responsible for a choice if and only if it maintains that she
forfeits a claim to some quantity of advantage in virtue of that choice. By
holding people responsible for their choices, luck egalitarianism is able to
avoid granting the spiteful destroyer (or grasshopper) the Hohfeldian
power to discretionarily, unilaterally, and foreseeably acquire a claim to
others’ holdings, thereby leaving them with lessgc. According to strict
egalitarianism, when the spiteful destroyer diminishes her own advantage,
she acquires a claim against others that they make equalizing transfers to
her. By contrast, luck egalitarianism treats her act of destruction as a
sanctionable choice in virtue of which she forfeits a claim to advantage.
Specifically, there is some quantity of advantage A such that the conjunc-
tion of the destroyer having a claim to A and her act of destruction entails
that others are obliged to give her some of their holdings. Luck egalitar-
ianism holds that the destroyer forfeits her claim to A in virtue of her act of
destruction, thereby precluding her from acquiring a claim to others
making equalizing transfers. This, in turn, implies that fully compliant
people would not make any transfers to the spiteful destroyer and, thus, no
one else ends up with lessgc as a result of her actions. Luck egalitarianism
thereby satisfies the moral tyranny constraint in a way that strict egalitar-
ianism does not — which is to say that the constraint entails that an
egalitarian theory must include a responsibility component.™

Note that the foregoing discussion does not demonstrate that the moral
tyranny constraint entails luck egalitarianism. Rather, it entails that egal-
itarians must endorse the luck egalitarian incorporation of responsibility,
that is, the proposition that inequality is just if the worse-off party has
chosen sanctionably (more on this in Chapter 6). What it does not entail is
the luck egalitarian presumption that persons are entitled to equal shares of
advantage absent such sanctionable choice. In other words, unlike the
consent theory of legitimacy and the Lockean proviso — each of which
merely constrains the kinds of claims and correlative obligations that
persons can establish given any arbitrary initial set of claims/obligations —
luck egalitarianism also asserts that persons start out with a claim to an
equal share of advantage. Chapter 5 will argue that this thesis also

*3 This conclusion helps to elucidate Cohen’s famous assertion that luck egalitarianism incorporates
“within it the most powerful idea in the arsenal of the antiegalitarian Right: the idea of choice and
responsibility” (2011, 32). Specifically, the moral tyranny constraint is the foundational principle of
the “antiegalitarian Right” as it both entails core theses endorsed by right-libertarians and entails the
unacceptability of strict egalitarianism. Luck egalitarianism then incorporates the constraint by
ensuring that it is satisfied while still articulating a highly demanding form of egalitarianism (i.e., a
position that entails that a large portion of existing inequality is unjust).
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ultimately follows from a libertarian desideratum for moral theories (albeit
not the moral tyranny constraint). For now, though, the argument will
pause at the conclusion that the responsibility component of luck egali-
tarianism follows from the moral tyranny constraint. Such a result is
seemingly sufficient for establishing the point that the constraint entails
a number of influential and attractive philosophical theses and, thus, ought
to be included as part of one’s ultimate reflective equilibrium.”*

2.5 Three Objections to the Constraint

Having discussed some reasons for accepting the moral tyranny constraint,
it is worth addressing three objections that might be raised against this
meta-principle. The stringency objection posits that the moral tyranny
constraint is implausible because the constraint entails that persons have
a number of excessively demanding duties. For example, suppose that P
would have married Q but for the fact that Q fell in love with R and got
married to R instead. In this case, O’s choice to marry R seemingly leaves P
worse offpc than she would have been otherwise. Thus, according to the
moral tyranny constraint, a moral theory is acceptable only if it does not
license Q’s choice to marry R rather than P, where this might be taken to
require assigning Q a duty to marry P. However, given that no acceptable
theory will restrict Q’s moral freedom in this way, a contradiction is
reached. Similarly, 7" might leave S worse offgc by opening a rival business
that drives down S’s profits. Here, again, one might worry that the moral
tyranny constraint unacceptably entails that 7 has a duty to refrain from
competing with S. If the constraint restricts persons’ moral freedom in this
way, it must seemingly be rejected despite its virtues (as described in
Section 2.3).

Alternatively, one might raise a laxity objection against the constraint.
According to this objection, the constraint entails that persons do not
acquire duties in cases where an adequate moral theory would assign them
such duties. Consider, for example, the case where A and B are standing on

** An additional advantage of the moral tyranny constraint is that it precludes certain varieties of moral
blackmail. For example, Johan E. Gustafsson (2022) notes that a committed act utilitarian (or rule
utilitarian) can be successfully extorted if other agents commit to bringing about a non-utility-
maximizing outcome if and only if the utilitarian does not give them money. As Gustafsson notes,
“A plausible moral theory shouldn’t lay one open to that kind of exploitation” (2022, 388) and the
moral tyranny constraint formalizes this contention: Utilitarianism is defective because a moral
theory should not allow would-be extorters to unilaterally, foreseeably, and discretionarily leave
others worse off under conditions of full compliance.
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the shore of a pond where a child is drowning. Assume that B (and not A)
has an obligation to rescue the child, as B is better positioned to carry out
the rescue and could do so costlessly while A would incur a modest cost if
she were to rescue the child. Further, suppose that B refuses to assist the
drowning child. Given B’s refusal to assist, it seems that A acquires a
remedial duty to rescue the child. However, the acquisition of such a duty
would violate the moral tyranny constraint, as B would have thereby left 4
worse offpc with her choice not to rescue. Thus, the moral tyranny
constraint appears to deliver the wrong results in this case.

The reply to the first objection begins with the observation that, for any
given action ¢, the moral tyranny constraint does not imply that a moral
theory must declare ¢-ing to be either permissible or impermissible.
Rather, it implies that the moral theory’s entire set of posited claims must
adjust in response to an agent ¢-ing such that no other person ends up
worse offc than she would have been had the agent not ¢-ed. Thus, the
constraint does not entail that Q has a duty to marry P; rather, it entails
that any lossgc of advantage that P incurs in virtue of not marrying Q must
be offset by some other advantage-conferringgc rights assigned by the
theory (where P would not be assigned these rights if she married Q). By
assigning rights in this way, the posited theory of duties avoids moral
tyranny by precluding Q from leaving P worse offgc via her choice to
marry R — and, crucially, it achieves this without assigning Q a duty to
marry P. Similarly, the constraint does not entail that 7 has a duty to
refrain from competing with s business; rather, it mandates that the
theory of duties in question must preclude 7" from disadvantaginggc S by
assigning S other compensatory claims that, if respected, would offset any
loss of advantage imposed by 7’s choice. Thus, the stringency objection
does not succeed, as the moral tyranny constraint does not entail the
posited unacceptable duties.

The laxity objection poses a greater threat to the moral tyranny con-
straint, as it begins with the recognition that the constraint sets limits on
which duties and permissions persons can have conditional on the choices
that agents make. Specifically, it contends that the constraint entails an
improper restriction on which remedial duties can obtain when B fails to
discharge her duty to rescue a drowning child (namely, that A cannot
acquire a duty to rescue the child, as such a rescue would leave A worse
offpc relative to the world where B chose differently). However, this
objection incorrectly assumes that one must hold all other permissions
and duties constant when assessing whether A acquires a duty to rescue the
child. Were this the case, then the constraint would, indeed, imply that A
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cannot acquire such a duty. Fortunately for proponents of the constraint,
there are many alternative patterns of remedial duties that both satisfy the
constraint and assign A a duty to rescue the child. For example, a moral
theory might maintain that 4 acquires a duty to rescue the child @nd that B
acquires a duty to compensate A such that A ends up no worse offgc in
virtue of B’s choice not to rescue the child.”’ In fact, one might take this
conjunction of duties to be a more plausible result than simply holding
that A has to rescue the child and must shoulder the associated costs
without any compensation from B. If so, this putative counterexample to
the moral tyranny constraint is transformed into additional reason for
favoring the constraint, as the constraint can explain why it is that B must
compensate A (despite the fact that her undischarged duty was owed to the
child). Thus, the stringency and laxity objections fail to undermine the
plausibility of the moral tyranny constraint.

Finally, the paternalism objection contends that the moral tyranny con-
straint is incompatible with any claim against paternalistic interference
(including so-called hard paternalism that is explicitly unwanted by the
beneficiary).”® While not everyone believes that people have claims against
paternalistic interference, such claims are widely endorsed by anarchists,
libertarians, and liberals of all stripes — that is, those who would be most
naturally attracted to the position advanced by the book. Thus, if the

** What if B is unable to compensate A4? If one thinks that a person can still have a duty even if she is
unable to discharge that duty, then B’s inability does not pose any special problem for the
compensation solution proposed in this section. However, given that the constraint is concerned
with the world of full compliance, it may well presuppose that persons can have a duty only if they
are able to discharge it. If duties imply “can” in this way, then B’s inability to compensate 4 makes
moral tyranny inevitable: either one assigns A a duty to rescue the child thereby enabling B to leave
A worse offc or one does not assign A this duty thereby enabling B to leave the child worse offgc.
Given this predicament, the suggestion here is that the moral tyranny constraint should be
understood to declare a moral theory unacceptable only if it violates the constraint and there is
some rival theory that does not violate the constraint. In other words, if all possible theories entail
that a person has the ability to foreseeably, discretionarily, and unilaterally leave someone worse
offrc by making a particular choice, then no theory should be taken to violate the constraint in
virtue of that person’s ability. Suppose, for example, that a nuclear-weapon-possessing villain has the
ability to destroy the planet. If she makes this choice, everyone will be left worse off and there will
be no way for her to compensate them. This, in turn, implies that no moral theory will be able to
assign duties in such a way as to preclude her from leaving others worse offyc. And, given that no
theory can satisfy the constraint vis-3-vis this choice, it seems like the fact that some particular
theory does not satisfy the constraint vis-a-vis that choice does not count against the theory. For this
reason, the moral tyranny constraint should be understood to be satisfied in both this case and the
aforementioned rescue case where no compensation is possible.

In fact, one might even think that it entails that agents are 0bliged to paternalistically interfere with
others, as this is the only way for a theory to avoid licensing those agents to leave others worse offgc.

o
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moral tyranny constraint implies that paternalism is acceptable, that would
represent a serious theoretical cost.””

The quick reply is that this objection mistakenly presupposes that
persons must be assigned the set of duties such that each person ends up
with the maximum possible quantity of advantage conditional on full
compliance with those duties. However, the constraint merely insists that
persons must lack the ability to diminish others’ advantage conditional on full
compliance. While a theory that assigned a person a claim against paternalist
interference would fail to maximize her advantagegc relative to an otherwise-
identical theory that did not assign that claim, it does not give others any
greater ability to choose how much advantage she ends up with under
conditions of full compliance. Thus, the moral tyranny constraint does
not entail that persons lack a claim against paternalistic interference.

This reply is “quick” because it does not adequately address an interesting
complication that arises when the moral tyranny constraint is applied to
theories that include claims against such interference. Consider an arbitrary
moral theory that assigns Q a claim against P ¢-ing where ¢-ing is an act of
paternalistic interference. Because ¢-ing is an act of paternalism, P ¢-ing will
leave Q better off than if she discharges her duty and does not ¢ — which is
to say that she leaves Q better off in the actual world A4 than in the world of
full compliance F,. However, her choice to ¢ also changes what the full-
compliance world looks like because 2 will acquire remedial duties in virtue
of her failure to discharge her duty to not paternalistically interfere with Q
(call this adjusted full compliance world F,). Specifically, one might think
that P will acquire a new duty to compensate Q for failing to discharge her
duty to Q, where this compensatory remedial duty entails that Q is better off
in F, than she is in A. Further, given that Q is better off in A than she is in
F,, transitivity implies that Q is better off in F, than she is in F,. Thus, Q is
better offgc if P ¢-s than if P discharges her duty and does not ¢. This result
may seem like a problem for the moral tyranny constraint because it appears
that the moral theory — which is to say, any moral theory that includes a
claim against paternalistic interference — violates the constraint, as P can
unilaterally leave Q worse offgc by doing her duty and refraining from ¢-ing.
One might therefore conclude that the constraint does, in fact, problemat-
ically imply that there are no claims against paternalistic interference.

Against this worry, note that the moral tyranny constraint does not
merely hold that a theory cannot license a person to leave others worse

*7 For a recent defense of paternalism, see Jason Hanna (2018).
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offgc. Rather, it maintains that the theory must not license her to unilat-
erally, foreseeably, and discretionarily leave others worse offpc. For these
purposes, the last qualifier is the crucial one, as P discharging her duty to
refrain from ¢-ing would not qualify as discretionary in the sense described
in Section 2.2. There it was stipulated that a person acts discretionarily
only if she does not have to carry out that action, where “have” can be
interpreted either in terms of ability — that is, there is no other option
physically available to the agent — or normatively, which is to say that the
agent lacks a permission to carry out any rival action. Because P’s duty to
refrain from ¢-ing entails that she lacks a permission to ¢, it follows that
she does not discretionarily leave Q worse offpc by declining to ¢
(although she does, in fact, leave Q worse offzc). Thus, the posited theory
does not violate the moral tyranny constraint, which, in turn, implies the
more general conclusion that the constraint is compatible with duties
against paternalistic interference.

2.6 Conclusion

This chapter has taken the first steps toward demonstrating the coherence
of social anarchism. Specifically, it has argued that three of the position’s
theses follow, either in part or in whole, from a more general constraint on
which normative theories are acceptable, namely, the moral tyranny con-
straint. The chapter has thereby demonstrated that these theses are neither
incompatible nor an arbitrary set of views conjoined together without
reason. Rather, they are logically connected in a way that renders the social
anarchist position coherent in the sense defined in Section I.2. Additionally,
this chapter has argued that the moral tyranny constraint is independently
plausible. Given its plausibility, the fact that the constraint entails consent
theory, the Lockean proviso, and luck egalitarianism’s incorporation of
responsibility is a reason to accept these positions. The task of the next
three chapters is to show that the remaining anarchist theses — namely, the
self-ownership thesis, the anarchist rejection of private property, and the
anarchist conclusion — similarly cohere with the other components of the
anarchist position.
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CHAPTER 3

You Own Yourself and Nothing Else

The granary is full; the national treasury is substantial. But the
starving and frozen are everywhere. It is the result of the private
ownership of property.

Chu Minyi, “Universal Revolution”

Chapters 1 and 2 have introduced the social anarchist position and the
moral tyranny constraint. Chapter 1 proposed that social anarchism should
be understood as a set of theses that includes (i) the consent theory of
legitimacy (which, in turn, implies philosophical anarchism), (ii) the
Lockean proviso, (iii) the anarchist self-ownership thesis, (iv) the denial that
there is any existing private property, and (v) an endorsement of luck
egalitarianism as the moral principle regulating the permissible use of
unowned external objects (what was there called “the anarchist conclusion”).
Chapter 2 then introduced the moral tyranny constraint and argued that this
theoretical desideratum entails the first and second anarchist theses as well as
luck egalitarianism’s responsibility component. This conclusion represents
the first step in the book’s broader project of demonstrating the coherence of
the social anarchist position — that is, that the position’s posited theses are
not a set of arbitrarily selected (and potentially conflicting) moral principles,
bug, rather, stand in relations of logical entailment to one another. However,
even if both the consent theory of legitimacy and the Lockean proviso follow
from the moral tyranny constraint, that still leaves three additional theses
that do not obviously stand in any logical relation to these aforementioned
propositions.

This chapter will demonstrate that both the self-ownership thesis (as
articulated by ASO in Section 1.3) and the rejection of private property
follow from the Lockean proviso (and a few other plausible premises). This
argument turns conventional libertarianism on its head in two respects.
First, libertarian philosophers generally take the self-ownership thesis to be
a foundational commitment while viewing the proviso as an auxiliary thesis
that one might adopt to avoid the unsavory implications of unlimited
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appropriation. This prioritization is evidenced by the fact that natural rights
libertarians universally endorse the self-ownership thesis but only a proper
subset endorses the proviso, with many rejecting it as an ad hoc restriction
on the power to acquire property.” However, this chapter suggests that the
proviso should be treated as the more basic commitment with self-
ownership ultimately following from the proviso. Second, it is typically
assumed that the Lockean proviso allows for the appropriation of a signif-
icant quantity of natural resources.” Against this assumption, the chapter
will argue that the proviso actually precludes almost all appropriation of
resources (while still allowing people to appropriate their own bodies).
The chapter will thereby take a right-libertarian premise and use it to derive
a conclusion favored by social anarchists, namely, that people own them-
selves and nothing else.

The argument proceeds as follows. Section 3.1 argues that the Lockean
proviso entails the social anarchist rejection of private property. Specifically,
it argues that the proviso, at least as is has been specified in Section 1.2, is
stringent to the point where it will not be satisfied by practically any act of
initial appropriation, thereby precluding the conversion of natural resources
into property. Section 3.3 then argues that, although the proviso is almost
never satisfied when it comes to natural resources, it is necessarily satisfied
when it comes to each person’s own body — at least, if appropriation is taken
to only establish the weaker ownership rights posited by ASO. Thus, the
section concludes that the proviso entails that persons own themselves, but
only in the sense specified by ASO. Given that much of the chapter’s
argument rests on the specific interpretation of the Lockean proviso pro-
vided in Chapter 1, Sections 3.3 and 3.4 will provide an extended defense of
this interpretation. Finally, Section 3.5 will discuss what the chapter’s
conclusion implies vis-a-vis the rights of children.

3.1 The Proviso and Private Property

To see why the proviso entails the rejection of external private property,
recall how it was interpreted in Section 1.2:

" Recall from Chapter 1, Footnote 6 that these “radical right-libertarians” include Rothbard (1998),
Narveson (1998), Feser (2005), and Mack (1995) (though he qualifies his radicalism).

* One of the few exceptions is Attas (2003) who argues that any plausible specification of the Lockean
proviso will entail that no appropriation has occurred. This chapter will provide slightly different,
complementary reasons for accepting the conclusion that no appropriation of external natural
resources has occurred.
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The Lockean Proviso — A person appropriates some unowned resource via
some suitable action if and only if (a) her established claims would not leave
anyone worse off under conditions of full compliance and (b) no subse-
quent waiving of those claims would leave others worse off under condi-
tions of full compliance (where, in both cases, the baseline for comparison is
the closest possible world where the appropriator did not exist).’

At first glance, the proviso might seem to preclude practically all appropriation,
even without the additional restrictions that Condition (b) places on appro-
priators. This is because most unowned resources are both useful and scarce;
that is, a non-appropriator would benefit from the use of those resources
and there is not an available substitute that would allow her to acquire that
same benefit at an equal or lower cost.* Seemingly, the appropriation of
such resources would leave others worse offc, as they would now be unable
to obtain the benefit in question without incurring a greater cost under
conditions of full compliance. Thus, any appropriation of these resources
would violate the Lockean proviso.

However, in response to this suggestion, proponents of the proviso will
note that one must consider the net effectsgc of appropriation, not just the
costsgc that it imposes on non-appropriators. To do this, one must attend
to the various ways in which appropriation benefitspc non-appropriators.
For example, by precluding fully compliant non-appropriators from using
a resource, a person’s appropriation might enable her to improve the
resource in a way that is ultimately to their benefit (Schmidtz 1994). Or,
alternatively, appropriation can prevent fully compliant people from
destroying some resource, thereby allowing future non-appropriators to
use and benefit from it (Schmidtz 1990). In such cases, although appro-
priation imposes certain costsgc on others by forbidding their free use of
the resource, it will actually leave them better offpc on net, with this fact
undermining the prior quick argument that most appropriation violates
the Lockean proviso.

There are two things to be said in response to this defense of appropri-
ation. First, even when one factors in the conservation and improvement
of resources that appropriation enablesgc, there will still be many cases

w

This chapter will make use of the strong version of the proviso discussed in Footnote 18 of
Chapter 2. While the moral tyranny constraint only implies the weaker version (as discussed in
that footnote), it is assumed here that it is independently plausible that non-worseninggc is a
sufficient condition of the successful appropriation of unowned resources in addition to a
necessary condition.

Note that even if two useful resources are qualitatively identical, the fact that one is closer to an agent
than the other will render former scarce, as the agent will have to travel further to benefit from the
resource and will thereby incur a slightly higher cost to obtain that benefit.
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where appropriation harmsgc people on net. For example, the appropria-
tion of beaches and other scenic locations will often violate the proviso, as
fully compliant people will suffer due to not being able to access these
spaces and will not benefit from any development made possible by
compliance with the established rights. More generally, the proviso pre-
cludes the appropriation of any land if there is a single person who would
both benefit from moving across that land and would not benefit from the
development of that land. Similar remarks apply to consumable resources:
While appropriation might leave many excluded parties better offpc
(because appropriation would allow for these resources to be either pre-
served or improved in the full-compliance world in ways that are ulti-
mately to these non-appropriators” benefit), appropriation will not occur if
there is at least one person who would not benefitpc in this way and,
instead, incurs a net costgc in virtue of the owner’s claim against her using
the resource. For example, suppose that the appropriation of a fishpond
prevents full compliers from overfishing and depleting the fish stock (as
they otherwise would have). Such appropriation might leave most people
better offgc, as they are better off purchasing fish from the owner for years
than eating for free for a few weeks but running out of fish later. However,
if there is even one person who does not benefitgc in this way — for
example, because she only wants to consume fish in the short term — then
the appropriation of the pond will not satisfy the Lockean proviso.

Additionally, the proviso entails that one could not appropriate any
object where a person would provide some benefit to another in exchange
for the latter not using the object in question. In such cases, the appro-
priation of the object would stripgc this second person of her bargaining
power, as she would no longer be able to use the object in the world of full
compliance. She would, thus, end up worse off in this world because she
would not receive the benefit that she would have been paid absent
appropriation.’ In this way, the proviso entails that a significant portion
of natural resources cannot be appropriated even if one considers only
Condition (a)’s contention that the claims established by appropriation
must not leave others worse offgc.

To arrive at the anarchist’s conclusion that practically all appropriation
fails to satisfy the Lockean proviso, however, one must appeal to
Condition (b) of the proviso. This condition asserts that, in addition to
the established claims not leaving anyone worse offgc, it must also be the

> For a relevant discussion of a bargaining situation where people trade away the permission to use
natural resources in exchange for benefits, see Alan Gibbard (1976, 78-82).
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case that no subsequent waiving of those claims would leave anyone worse
offrc. To see why this condition precludes almost all appropriation,
consider the case of an explorer who discovers a waterfall and attempts to
appropriate it. A few days later, a hiker arrives who wants to spend every
morning swimming at the base of the waterfall. If the explorer’s act of
appropriation succeeded, then she has a set of claims against the hiker
swimming, where it is assumed that each day’s swim is a distinct action,
and the explorer has a distinct claim against each. As it turns out, full
compliance with these claims would actually be to the hiker’s benefit:
Although not swimming each day imposes a cost upon the hiker, it also
keeps her from unknowingly polluting the only available water source with
her sunscreen, thereby making the water forever taste of soap. Because the
hiker prefers never swimming to drinking soap-flavored water, she would
end up better off on net if she were to fully comply with the explorer’s full
set of (hypothetical) claims. Thus, the explorer’s appropriation would satisfy
an unamended statement of the Lockean proviso that merely asks whether
the explorer’s full set of established exclusionary claims leaves others worse
offgc (i.e., a proviso that includes Condition (a) but not Condition (b)).
However, Condition (b) of the proviso holds that one must ask whether
the hiker would be left worse off given any possible pattern of waiving of the
explorer’s posited claims. Suppose, for example, that the hiker wanted to
take a post-arrival swim and the explorer decided to waive her claim against
this one action. Such waiving would leave the hiker worse off in the full-
compliance world, as she would end up with soapy tasting water (due to
her swim) and would not get to swim on any of the other days. Given that
a possible pattern of post-appropriation waiving would leave the hiker
worse offgc, the explorer’s attempted appropriation of the waterfall does
not satisfy the restated Lockean proviso and, thus, does not succeed.
This case helps to illustrate why the proposed interpretation of the
proviso entails that practically all purported appropriations of external
resources violate the proviso. Note that, for any posited appropriation of
a resource, there is a possible world where the appropriator waives all her
posited claim rights — functionally treating the resource as though it were
still unowned — excep for those claims that would impose the greatest costs
on full compliers. For the proposed specification of the proviso to be
satisfied, it must be the case that every non-appropriator is no worse
offgc in this world than she would be in the world where the appropriator
did not exist to appropriate the resource in question. Given that the
appropriation of practically any resource would violate this constraint, this
specification of the proviso entails the anarchist thesis that practically no
one has acquired — or will acquire — private property over external things
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via acts of initial appropriation.® Specifically, Condition (b) of the proviso
undermines the previous libertarian reply that appropriation often benefitsgc
non-appropriators by enabling the improvement and preservation of natural
resources. For, even if appropriation does establish claims that have this
beneficialgc effect, it also gives appropriators the power to waive these claims
while leaving in place only those claims that impose costsgc on non-
appropriators. Given that an appropriately specified proviso must preclude
the possibility of appropriators acting in this way, even much beneficialgc
appropriation will violate the proviso. Thus, one arrives at the anarchist
contention that there has been (practically) no successtul appropriation of
external resources.”

3.2 The Lockean Proviso and Self-Ownership

Section 3.1 has argued that the Lockean proviso, as specified in Section
1.2, entails the absence of private property rights.” This section will argue
that, while the proviso may entail that there is no ownership of external

¢ The “practically” qualifier is included because it is at least possible that the appropriation of certain
resources will satisfy the proviso. For example, in a world without scarcity even the most disadvantageous
pattern of compliance will not leave others worse off, as they would have equally good resources available
to them to use as a substitute.
7 Tt should be noted that the foregoing argument assumes that initial appropriation of external things
establishes fu/l private property rights including both claims against others using the owned thing in
any way and the power to waive any of these claims. However, one might maintain that
appropriation establishes a weaker set of rights, where a suitably weak set might satisfy the
proviso. For example, a theory of ownership might narrow the set of established property rights
by limiting owners’ power to waive those rights. That said, this move is not available to will theorists,
who maintain that a person possesses a claim (e.g., a claim against others using an owned thing) only
if she has a power to waive that claim. Additionally, those who wish to restrict the power to waive
must provide some explanation of why the owner’s consent is not a sufficient condition for waiving
the claims that are declared unwaivable — a task that will be difficult due to the many reasons for
thinking that a rightholder’s consent is sufficient for waiving any of her rights (see, e.g., Hurd
(1996)). Given these difficulties, one might, instead, posit that appropriation establishes a more
limited set of claims against use. Specifically, one might hold that it establishes whichever maximal set
of rights satisfies the proviso, that is, the strongest set of claims against use such that compliance with
any post-waiving pattern of those rights would not leave anyone worse off (where this set might
include only a single right). The problem with this proposal is that the set of claims that would not
leave anyone worse offc irrespective of whether or not they are waived might be extremely small to
the point where it no longer satisfies any of the theoretical desiderata that motivate libertarians to
endorse private property-based theories of justice in the first place.
The Lockean proviso does not entail the supplementary anarchist contention that rights vis-a-vis
external resources are determined by an egalitarian principle of distributive justice (i.e., what Section
1.6 calls “the anarchist conclusion”). However, the conclusion that there are (practically) no existing
property rights makes this contention much more attractive, as it allows for proponents of the
proviso to avoid the conclusion that the world is in a state of moral free-for-all where any person can
permissibly use any resource at any time, no matter how that use affects others. Rather, she is able to
maintain that people still have distributive claims against others using resources in various ways.
A full defense of the distributive component of the view will be provided in Chapter 5.
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things, it entails that persons can easily acquire ownership of the self —and,
more specifically, self-ownership of the kind articulated by ASO. In this
way, it aims to provide a novel ground for the self-ownership thesis while
simultaneously demonstrating the coherence of the anarchist position (by
showing that its various theses stand in the appropriate relations of logical
entailment to one another).

So why does the proviso allow for ownership of the self when it also
entails that there is no ownership of external natural resources? To answer
this question, recall that the proviso holds that an act of appropriation
succeeds if its established claims — and any possible subsequent waiving
thereof — would not leave others worse offpc relative to the world where the
appropriator did not exist to appropriate. Further, note that the truth of the
antecedent of this conditional can be determined by applying the following
nonexistence test to the various costsgc incurred by non-appropriators: such
costsgc pass the nonexistence test if and only if they obtain in the
appropriation world but not the counterfactual world where the appropri-
ator did not exist. For example, if s appropriation gives her a claim
against Q eating some fruit that Q would have enjoyed in the world where
P never existed, then Q suffers a costgc that passes the nonexistence test.
This, in turn, implies that P's appropriation leaves Q worse offc relative
to the nonexistence baseline (assuming that there are no offsetting
benefitspc that similarly pass the nonexistence test) and, thus, P’s appro-
priation violates the proviso.

By contrast, an imposed costgc fails the nonexistence test if and only if it
would equally obtain in the nonexistence world. For example, if P's
appropriation establishes a claim against Q eating some fruit, but Q would
not have been able to eat that fruit in the nonexistence world due to it
being out of her reach, then the costsgc of non-enjoyment fail the
nonexistence test. And, crucially, because costsgc that fail the nonexistence
test obtain in both the appropriation world and the baseline for compar-
ison, they will not contribute to non-appropriators being worse offgc in a
way that would violate the proviso.” Thus, an act of appropriation will
satisfy the Lockean proviso if all of its imposed costsgc (and all incurred
costsgc more generally) fail the nonexistence test. Or, to slightly restate
this point, an act of appropriation satisfies the Lockean proviso if its

? Note that it does not matter whether the act of appropriation imposes costsgc in the sense that those
costsgc would not have obtained absent appropriation. Because the proviso’s baseline for comparison
is the nonexistence world rather than the non-appropriation world, any actual-world costsgc that do
not obtain in the non-appropriation world but still obtain in the nonexistence world will not
contribute to non-appropriators being worse offzc in the relevant sense. More will be said to defend
the proviso’s specified baseline in Section 3.4.
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established claims — and any possible waiving of these claims — would not
impose costsgc that pass the nonexistence test.

This test has little bearing on the appropriation of external natural
resources, as there does not appear to be any case where the costsgc
imposed by exclusionary claims would equally obtain in the world where
the appropriator never existed. In other words, when it comes to external
appropriation, the imposed costsgc — that is, all of the various costsgc
discussed in the previous section — still pass the nonexistence test, with the
associated acts of appropriation thereby violating the Lockean proviso.
Thus, the nonexistence test does not undermine the previous section’s
denial that people have acquired or will acquire external property.

By contrast, when it comes to people appropriating their own bodies, the
nonexistence test entails that the proviso is necessarily satisfied — at least, if
self-appropriation is taken to establish the claims posited by ASO (i.e.,
claims against any actions that initiate bodily contact without generating
unique supplemental benefit). To see why this is the case, consider the
scenario where P's body is unowned (due to her never having previously
appropriated it) and Q is in desperate need of a new kidney. Suppose that
P then self-appropriates, thereby acquiring a claim against Q that Q not
take one of her kidneys. In this case, P’s self-appropriation leaves Q worse
offpc relative to the world where P has no such claim: Absent such a claim,
a fully compliant Q would have taken one of s kidneys, thereby avoiding
the pain and suffering of kidney failure (while a fully compliant Q would
now suffer these costs given P’s claim against this action). However, as far
as the Lockean proviso is concerned, the question is not whether Q is left
worse offy relative to the world where some alternative moral facts obtain.
Rather, the question is whether Q is left worse offgc relative to the world
where P did not exist — that is, whether the costspc she incurs pass the
nonexistence test. And, notably, these costspc fzi/ this test, as in the
counterfactual world where P never existed, a fully compliant Q would be
just as disadvantaged as she would be in the self-appropriation world where
she complies with s established claims. Specifically, in both worlds, she
does not get the kidney and suffers the associated costs. Thus, these costsgc
do not count when assessing whether P’s self-appropriation leaves Q worse
offgc in a way that would violate the Lockean proviso. This, in turn, implies
that the establishment of a claim against kidney harvesting via self-
appropriation does not entail a violation of the proviso.

One might be tempted to conclude that this result generalizes such that
a person establishing any right to exclude others from her body does not
leave others worse offgc in a way that violates the Lockean proviso. Were
this the case, then self-appropriation that generated the classical self-
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ownership right against all bodily contact would satisfy the proviso.
However, this is a bit too quick, as there are many cases where establishing
a general right against contact wil/ impose costsgc that pass the nonexis-
tence test. For example, consider the case where P’s unowned body stands
blocking the only entrance to Q’s office. Further, suppose that if Q is late for
work, then her wages will be docked. Given that s body is unowned, Q can
permissibly shove it to the side, thereby allowing her to enter the building and
be on time for work. But what happens if P suddenly self-appropriates?
Assuming that self-appropriation establishes a classical right against noncon-
sensual contact, it follows that P now has a claim that Q not shove her aside.
This, in turn, entails that a fully compliant Q would be unable to access her
office and would incur the associated cost. Thus, s self-appropriation leaves
Q worse offgc than she would have been otherwise.

Further, Ps appropriation leaves Q worse offgc even afier one applies the
nonexistence test. In this case, the test asks whether a fully compliant Q
would equally suffer the costs of being late for work if 2 did not exist. And,
unlike in the kidney case, the answer here is no: While Q would be late for
work in the full-compliance world, she would not be late in the full-
compliance world where P does not exist (as there would be no one
blocking her path). Thus, the costs imposed by P's self-appropriation pass
the nonexistence test, which, in turn, entails that P’s self-appropriation
leaves Q worse offgc relative to the nonexistence baseline; that is, P’s self-
appropriation violates the Lockean proviso.

Why is it that the costsgc imposed in the kidney case fail the nonexis-
tence test while the costspc imposed in the doorway case pass this test? The
explanatory difference here is that, in the kidney case, the cost of compli-
ance for Q is limited to the loss of benefits derived from bodily contact
without any loss of supplemental benefit. Note that, in this case, the only
reason that Q is worse offc in the appropriation world relative to the non-
appropriation world is that, absent appropriation, she would benefitzc
from the contact that she would make with Ps body (specifically P's
kidneys). When P then makes it such that a fully compliant Q cannot
touch her body, that leaves Q worse offgc than she would have been
otherwise. However, the nonexistence of P equally makes it such that a
fully compliant Q cannot touch P’s body and derive the associated bene-
fits. Thus, Q is no worse offgc in the appropriation world than she is in the
world where P does not exist, with the costs of P’s self-appropriation
thereby failing the nonexistence test.

By contrast, in the doorway case, Q shoving P to the side would
uniquely generate supplemental benefir not caused by the physical contact
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itself, namely, Q getting paid her full wages. Ps self-appropriation then
denies Q this supplemental benefitrc (by giving P a classical self-ownership
claim against Q shoving her), thereby imposing costsgc on Q."° Further,
because the benefit is supplemental — that is, it is not derived from contact
made with P’s body — the nonexistence of P would not equally impose
these costsgc, which is to say that these costspc would 70z have obtained in
the world where P did not exist. Thus, they pass the nonexistence test,
with P’s appropriation thereby leaving Q worse offgc in a way that violates
the Lockean proviso.

In other words, the costsgc imposed by a claim against kidney harvesting
fail the nonexistence test because they are correlative of a denial of a
benefitpc that is solely derived from bodily contact (i.e., non-supplemental
benefitgc). By contrast, the costspc imposed by Ps claim against being
shoved in the doorway case pass the nonexistence test because they are
correlative of a denial of unique supplemental benefitgc. And, importantly,
this result generalizes: The costsgc imposed by an agent’s act of self-
appropriation will fail the nonexistence test — that is, her self-appropriation
will satisfy the Lockean proviso — if and only if her self-appropriation does
not establish a claim against any person taking an action that uniquely
produces supplemental benefit beyond those benefits that result from con-
tact with the self-appropriator’s body.

There are two different conclusions that one might draw from the
preceding discussion. First, one might conclude that the proviso largely
precludes the possibility of self-appropriation. Those who favor this
approach would insist that self-appropriation establishes the classical right
against any nonconsensual bodily contact. They would then concede that
the Lockean proviso is not satisfied in the countless cases where compli-
ance with (any post-waiving pattern of) the established exclusion rights
would preclude the realization of unique supplemental benefit. This, in
turn, would imply that very few — if any — persons possess the self-
ownership rights established by initial appropriation.

Fortunately for those attracted to the self-ownership thesis, one can
reach an alternative conclusion by rejecting the classical assumption that
self-appropriation establishes rights against all bodily contact. Instead, one
would posit that appropriation only realizes the weaker exclusion rights
referenced by ASO, that is, rights against all and only those actions that
both result in bodily contact and do not uniquely produce supplemental

*° Note that if Q pushing P did not uniquely generate supplemental benefit, then P’s self-appropriation
would not deny Q these benefits, as she would still have an alternative way of securing them.
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benefit. Thus, when assessing whether P’s self-appropriation satisfies the
Lockean proviso, one only needs to consider whether P establishing these
more limited ASO rights would impose costsgc that pass the nonexistence
test. Further, given that P imposes such costsgc on Q if and only if she
establishes claims against people acting in ways that do uniquely produce
supplemental benefit for Q, it follows that P’s self-appropriation necessarily
satisfies the proviso. This, in turn, implies that all persons can freely self-
appropriate and establish self-ownership rights of the kind articulated by
ASO.""

Of course, this result does not entail that one must accept ASO. As just
noted, one could still choose to endorse the classical interpretation of self-
ownership so long as one is willing to accept the conclusion that practically
all acts of self-appropriation violate the Lockean proviso and, thus, almost no
one owns themselves. However, first, it is unclear why self-appropriation
must be taken to establish the classical set of rights against all bodily contact.
Second, one might contend that which rights self-appropriation establishes
is, at least in part, a function of which rights satisfy the Lockean proviso. On
this approach, one does not start with a particular interpretation of self-
ownership and then hope that self-appropriation satisfies the proviso; rather,
one affirms a particular interpretation of self-ownership in virtue of the fact
that such self-ownership could be established in accordance with the
Lockean proviso. In other words, the reason for thinking that self-owners
possess ASO rights is because these are the only rights that persons could
come to possess. Such a supplemental premise would render the anarchist
position coherent, as ASO would then follow from the Lockean proviso.

Finally, note that the foregoing argument does not entail the truth of
the self-ownership thesis — that is, the proposition that all persons own
themselves in the sense articulated by ASO. Rather, assuming that one
accepts ASO, it merely demonstrates that a person owns herself if and only
if she has carried out an act of self-appropriation (as all acts of self-
appropriation succeed in virtue of the fact that they necessarily satisfy
the Lockean proviso). However, if one accepts an account of appropriation

" This argument from the Lockean proviso provides support for something proximate to what Kasper
Lippert-Rasmussen calls the “Asymmetry Thesis: Ownership of external resources is intrinsically
different, morally, from ownership of one’s mind and body” (2008, 88). Lippert-Rasmussen rejects
this thesis and one can see why he might be skeptical that there is something special about the
ownership of bodies. However, the foregoing argument has demonstrated why bodies are, in fact,
special such that all persons might own their bodies even as they are precluded from owning
external resources.
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such as that proposed in Section 1.3 — namely, that persons appropriate
unowned resources by asserting that they own the resources in question
(following Rose (1985, 81)) — then it follows that practically all persons own
themselves, as almost everyone has, at some point, asserted that they own
themselves (e.g., by saying “don’t touch 7y body!”). Thus, the foregoing
proviso-based argument for ASO also provides a novel explanation of why
people own themselves: They have successfully appropriated their own
bodies in accordance with the proviso. This supplemental justification puts
the self-ownership thesis on firmer philosophical footing, albeit at the cost of
weakening the rights it assigns to each person."”

3.3 Comparing Baselines

The arguments of Sections 3.1 and 3.2 have leaned heavily on the
specification of the proviso in Section 1.2. In particular, both arguments
rely on its proposed baseline for comparison, that is, its contention that
appropriation must not leave others worse offgc relative to the world where
the appropriator did not exist. Chapter 1 did not provide a defense of this
specification, as it was primarily concerned with explicating other aspects
of the anarchist position. However, now that the specified baseline has
been shown to have significant implications, it is worth defending it at
some length. Specifically, this section will defend the specification from the
objection that it is unduly restrictive, where a more appropriately permis-
sive specification might avoid the conclusion of Section 3.1 that practically
no appropriation satisfies the Lockean proviso. To do this, it will consider
the most promising alternative specification of the proviso — one famously
endorsed by Nozick — and argue that this rival view is implausible. Further,
this section will argue that the reasons for rejecting Nozick’s specification
also support the anarchist’s proposed nonexistence baseline. It will, thus,
conclude that one ought to favor the proposed baseline.

According to Nozick’s specification, an act of appropriation satisfies the
proviso if and only if no one is left worse off — or, presumably, for the
reasons discussed in Section 1.3, worse offpc — than they would have been
in a world without any appropriation at all.”’ This specification is attractive

'* This weakening is characterized as a “cost” for the reasons discussed in Section 1.7. However,
Section 1.4 has argued that ASO’s weakening the classical self-ownership thesis gives it a number of
important theoretical advantages relative to the classical interpretation of self-ownership.

"> Nozick’s interpretation of the proviso is actually a bit ambiguous. On the one hand, his explicit
statement of the proviso puts things in terms of whether or not the appropriation of a particular
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to those who want a more permissive proviso that allows for appropriation
precluded by the anarchist’s proposed specification, as it licenses appropri-
ation in the many instances where non-appropriators would be harmedgc
by an individual’s appropriation but would still benefitgc on net from the
system of established private property as a whole. For example, suppose
that peanut farmer P appropriates some unowned field, where this appro-
priation enables her to produce a large amount of peanuts. Further,
suppose that this appropriation will worsengc the position of neighbor
Q, as Q both previously enjoyed using the field and is allergic to peanuts
(i.e., she has no interest in consuming the produced crops). In this case, P's
appropriation leaves Q worse offrc than she would have been had P never
existed to appropriate the field. However, it does not leave her worse offgc
than she would have been in the world where no appropriation ever
occurs, as she benefitsgc extensively from others’ appropriation. For exam-
ple, she benefitsgc when other farmers appropriate land and thereby
become ablegc to grow crops without interference. Thus, P’s appropriation
would satisfy Nozick’s specification of the proviso but not the proviso as it
has been interpreted here. Given this result, some proponents of the
proviso might contend that Nozick’s specification is superior to the
anarchist one, as the former allows for appropriation in cases such as the
one just described.

The problem with this contention is that the purpose of the proviso is to
ensure that appropriation is justified; however, it does not appear that
Nozick’s specification is able to play this justificatory role. This point has
been expressed by Daniel Attas, who argues that specifications like
Nozick’s — that is, specifications that compare how the entire established
set private property rights affects Q to how she fares in a world without

thing (in his words, the “process giving rise to a. .. property right” over that thing) worsens others’
position (1974, 178). However, he also asks whether their position is “worsened by a system
allowing appropriation” and devotes much more space to explaining the advantages of systems of
private property than the benefits of particular acts of appropriation (177). Additionally, while
Nozick initially sidesteps the question of how to specify the baseline for comparison (177), he later
suggests that the relevant comparison world is the world where no appropriation takes place (181).
Given that it is more natural to compare a world with property to a world without property than it
is to compare a world with a particular act of appropriation to a world without property, Nozick’s
choice of baseline additionally supports reading him as endorsing the interpretation of the proviso
attributed to him here. This interpretation of the proviso has also been explicitly endorsed by David
Schmidtz (1994, 49—50), and it is also seemingly presupposed by proviso proponents who justify
private property by appealing to the benefits of private property systems. See, for example, Loren
Lomasky (1987) and an earlier statement of the proviso posited by van der Vossen (2015). Brennan
(2014) similarly appeals to the benefits of a system of property, though he does not explicitly
endorse the Lockean proviso.
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appropriation — are “completely off the point. The proviso is a requirement
of particular appropriations. Particular appropriations have to involve
counterbalancing gains in order to be justified ... . [Thus,] a promise of
increased benefits of the general system. . .. cannot justify [P] owning [an
appropriated resource]” (2003, 359). However, while Attas is right to
assert that it is the particular act of appropriation that must be justified,
Nozick’s defenders might counter that systemic benefitsgc do justify
particular appropriations. It is, thus, worth considering why one might
think that the entire system plays this justificatory role. It will then be
argued that these apparent grounds for afhirming Nozick’s specification are
philosophically untenable.

The suggestion here is that defenders of Nozick might advance the
following baseline argument to defend the idea that systemic benefits justify
individual appropriations:

1. Ifan action — in tandem with various other actions — brings about a
state of affairs that is non-inferior to the relevant baseline for
comparison, then that action is justified.

2. Ifan appropriation satisfies Nozick’s proviso, then it (in tandem with
various other actions) brings about a state of affairs that is non-inferior
to the relevant baseline for comparison.

3. Thus, if an appropriation satisfies Nozick’s proviso, then it justified.

Admittedly, Premise 1 does not fit easily with Nozick’s signature view that
the justice of a state of affairs is a function of the justice of the actions that
bring it about, as it reverses the dependency relation between the justifi-
ability of states of affairs and the justifiability of the actions that bring them
about. However, without this premise, it is not clear how one could
establish that appropriations are just by appealing to the harmlessgc effects
of the entire established system of private property. Additionally, the
premise can be supported by appealing to cases where the comparative
non-inferiority of a resultant state seemingly justifies the actions that
brought it about. Consider, for example, the case where a surgeon saves
a patient’s life by a process that includes cutting open her chest. In this
case, the incision seems justified because it, in tandem with other actions,
brings about a state of affairs — namely, the patient continuing to live —
that is non-inferior to the relevant baseline, namely, her death. This result
seems to support the general claim asserted by Premise 1. One could then
apply this general claim to the analogous case where a proviso-satisfying act
of appropriation, in tandem with other appropriations, brings about a
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system of property rights that is non-inferior to the absence of such
a system.

The defense of Premise 2 would then point out that Nozick’s specifi-
cation of the proviso ensures that the entire set of private property rights
does not harmgc anyone — where the absence of harmgc renders that
system non-inferior to the relevant baseline for comparison (namely, the
world where no appropriation occurs). Specifically, Nozick’s proposal
would preclude any appropriation that tipped the balance such that the
entire system of property rights worked to some person’s detrimentgc.
Thus, his specification of the proviso ensures that all appropriations
preserve the comparative non-inferiority of the system of property rights
relative to the absence of any such rights.

The problem with the baseline argument is its assumption that the
world without any appropriation is the relevant baseline for comparison to
the appropriation world. Notably, the argument glosses over the question
of which alternative state of affairs is the relevant comparison point when
making judgments of non-inferiority. To answer this question, consider a
modification of the surgery case where a nurse embeds a small metal sphere
inside the patient’s chest during the operation. In this case, the action of
inserting the sphere brings about a state of affairs (the patient living with a
sphere in her chest) that is non-inferior to the alternative baseline where no
surgery occurs and the patient dies. However, given that inserting the sphere
into the chest was clearly not justified, Premise 1 will be false if this no-
surgery state of affairs is the relevant baseline for comparison. Thus, to
preserve the soundness of the baseline argument, one should seemingly hold
that the relevant baseline state of affairs is one where the surgery occurs but
no sphere is inserted into the chest — perhaps because the surgical nurse
never existed carry out this action. Such a proposal delivers the correct result
by blocking the implication that the sphere insertion was justified.

Similarly, consider the case where two parents throw their child a
birthday party but a rude guest shoves birthday cake in her face. While
this action upsets the child, suppose that she is glad that she got to have the
party on net, even factoring in the cake incident (though she would have
preferred a party where the incident did not occur). In this case, the guest
brought about an outcome that is non-inferior to the comparison world
where no party ever took place. Thus, if this is the baseline for comparison,
then Premise 1 entails that her action is justified. However, given that the
action is clearly not justified, some other baseline for comparison must be
posited. And, again, it appears that the more plausible baseline for comparison
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is the counterfactual world where the rude guest did not (exist to) smash cake
on the child.

These results can be generalized as follows. When considering whether
the actions in the prior cases were justified, the initial assessments
employed what might be called a compensation baseline, where this baseline
was defined by taking the actual world and removing from it some
conjunction of actions that, together, benefit a person on net (e.g., the
complete surgical procedure or the entire birthday party), even though at
least one of those actions actually harms the person (e.g., the sphere insertion
or the cake smashing). However, in both cases, it was argued that Premise
1 of the baseline argument (“if an action — in tandem with various other
actions — brings about a state of affairs that is non-inferior to the relevant
baseline for comparison, then that action is justified”) is false if its use of the
term “relevant baseline” refers to a compensation baseline. However, note
that Premise 2 of the argument (“if an appropriation satisfies Nozick’s
proviso, then it (in tandem with various other actions) brings about a state
of affairs that is non-inferior to the relevant baseline for comparison”) is true
only if “the relevant baseline for comparison” refers to the world that lacks
the entire advantage-generating conjunction of appropriations that have
been (and will be) carried out by many people across time. The problem
here is that this baseline is a paradigmatic compensation baseline. Thus,
barring equivocation, Premise 2 is true only if Premise 1 is false — which is to
say that the baseline argument is necessarily unsound and cannot support
the contention that appropriations that satisfy Nozick’s proviso are justified.
This, in turn, implies that Nozick’s specification of the proviso cannot fulfill
its theoretical function and should therefore be rejected.

By contrast, the following revised version of the baseline argument is
seemingly sound:

>

r’.  If an action brings about a state of affairs that is non-inferior to its
corresponding nonexistence baseline, then that action is justified.

2’.  Ifan appropriation satisfies the anarchist proviso, then it brings about
a state of affairs that is non-inferior to its corresponding
nonexistence baseline.

3’.  Thus, if an appropriation satisfies the anarchist proviso, then

it justified.

Specifically, one could defend Premise 1° by appealing to the sphere and
birthday cases, where, in each case, non-inferiority relative to a nonexis-
tence baseline — that is, the baseline where the agent did not exist to carry
out the action in the first place — would seem to justify the agent’s
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realization of a particular state of affairs. Strictly speaking, the states of
affairs produced by wunjustified actions in these cases were shown to be not
non-inferior (i.e., inferior) to a nonexistence baseline. In other words,
these cases do not function as counterexamples to Premise 1°. Further, if
one adjusts these cases such that the action brought about a state that was
non-inferior to the nonexistence baseline, then the action seems justified as
a result. For example, suppose that the sphere prevented blood clots and
thereby ensured the patient’s survival. Or, in the birthday case, suppose
that hitting the child with cake was the only way to keep them from eating
it and having a terrible allergic reaction. Together, these results suggest that
Premise 1° is true. Given that Premise 2’ is true as a matter of definition,
one can then infer the proposition asserted by 3 and thereby conclude that
the proposed nonexistence specification ensures that appropriation is
justified. In this way, the baseline argument ends up supporting the
anarchist specification of the proviso rather than Nozick’s.

3.4 Defending and Emending the Nonexistence Baseline

The previous section suggested that Nozick’s baseline specification is the
most obvious more permissive alternative to the proposed anarchist spec-
ification of the proviso. It then argued that the best apparent argument for
Nozick’s proviso actually supports the anarchist specification, with pro-
ponents of the proviso thereby having reason to favor this specification
despite the fact that it entails surprising conclusions that they would
otherwise reject. However, given the importance of the nonexistence
baseline, more needs to be said in its defense. Specifically, this section will
argue that there is a supplemental reason for endorsing the proposed
specification, namely, that it follows from the moral tyranny constraint.
Next, it will argue that the nonexistence baseline is superior to an alterna-
tive counterfactual inaction baseline. Finally, it will present a slightly
technical emendation of the proposed baseline so as to bring the proviso
into full compliance with the moral tyranny constraint.

To begin, note that there are many libertarians who reject the Lockean
proviso, as they take it to be an auxiliary theory that can be costlessly
excised from the core set of propositions endorsed by libertarian property
theorists.'* Given the existence of such proviso skeptics, proponents of the
proviso need to provide an adequate justification for building the proviso

** Recall the radical right-libertarians from Footnote 6 of Chapter 1. That said, the claim that no-
proviso libertarians think the proviso can be “costlessly excised” slightly overstates things, as there
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into a theory of property. Fortunately, Section 2.4 provided just such a
justification, namely, that the proviso follows from the moral tyranny
constraint. However, whether this conclusion holds depends on how one
specifies the content of the Lockean proviso. Thus, there is reason to
interpret the proviso in such a way as to ensure that it does, in fact, follow
from the moral tyranny constraint.

While Chapter 2 did not specifically demonstrate that the constraint
entails the nonexistence specification, that gap can now be filled in here.
Or, more precisely, it will be argued that a slight generalization of con-
straint entails the specification in question, where those who accept the
constraint ought to accept the generalization as well. Recall that the moral
tyranny constraint holds that a theory of duties is acceptable only if it
precludes persons from unilaterally, discretionarily, and foreseeably leaving
others worse off under conditions of full compliance. Additionally, recall
that these qualifiers were built into the constraint because there is seem-
ingly nothing problematic about a theory allowing persons to unforesee-
ably, nondiscretionarily, or non-unilaterally leave others worse offgc. For
example, suppose that a person makes a choice that, as a matter of pure
bad luck (i.e., unforeseeably), leaves her much worse off than others.
Further, suppose that she would not have ended up worse off had she
made a different choice. In this scenario, a luck egalitarian theory of justice
holds that she is entitled to equalizing transfers from others — a conclusion
that seems unproblematic even though it entails that the person was able to
leave others worse offgc than they otherwise could have been. Similarly,
there seems to be nothing problematic about the fact that luck egalitari-
anism entitles her to transfers if her advantage-destroying action was
nondiscretionary, for example, because her action was a mere reflexive
movement rather than an exercise of agency. Nor is there anything
problematic about a moral theory permitting some person P to leave
another person Q worse offgc if the only reason that Q ends up worse
offgc is that she made a particular advantage-destroying choice in light of
P’s action (i.e., Qs lossgc of advantage is a function of both s choice and
@Q’s subsequent choice such that Q is fully able to avoid that lossgc).

While Chapter 2 opted for a more modest statement of the constraint
that enumerated the qualifications restricting when a theory cannot allow

are no-proviso libertarians who recognize that allowing genuinely unrestricted appropriation would
entail certain highly implausible conclusions — for example, that a person could acquire the entire
Earth and oblige all others to starve to death — and, thus, try to adjust their theory to avoid such
implications (see Mack (1995) and Feser (2005, 71-6)). For a critique of their proposed solution,
see Peter Bornschein (2018).
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persons to leave others worse offpc, the posited qualifications suggest a
more general statement of the moral tyranny constraint: A moral theory is
acceptable only if it precludes a person from taking any action such that (a)
this action leaves others worse offgc and (b) the person is morally respon-
sible for this action. With respect to Condition (b), note that each of the
qualifications listed by the original moral tyranny constraint expresses an
apparent necessary condition of moral responsibility. Seemingly, P is
morally responsible for s predicament only if P could have reasonably
foreseen that Q would end up in this predicament. Similarly, P is morally
responsible for that outcome only if she could have avoided bringing about
that outcome (i.e., it was brought about by a discretionary choice). And, if
Q’s predicament is brought about by s own actions carried out in light
of Ps actions, then that, too, seems to negate the P’s responsibility, as Q is
responsible for her own predicament, with that responsibility exculpating
P. Thus, it appears that moral tyranny requires moral responsibility — that
is, the constraint should condemn a theory that allows 2 to leave Q worse
offgc in some situation if and only if P is also responsible for leaving Q
worse offpc in that situation.

If one accepts this more general moral tyranny constraint, then one
must adjust the proviso if one wishes to sustain the desired entailment
relation between the two propositions. Specifically, the proviso must pro-
hibit all and only those appropriations where the appropriator is responsible
for leaving others worse offgc. And this, in turn, requires adopting the
posited nonexistence specification of the proviso. To see why the proviso
must be specified in this way, consider the case where person O both
watches person B pour a bucket of sand in A’s house and declines to do
anything to help clean up the sand. In this case, it is B who is responsible for
leaving H worse off rather than O. But what explains this fact? The answer
cannot appeal strictly to counterfactual choices that B and O could have
made, as A would have been better off had either of the two chosen
differently (i.e., had B not dumped the sand or had O not declined to clean
it up). Rather, it seems that the best way to determine who is responsible for
leaving H worse off is to compare the world where A incurs this cost to the
world where various agents never existed. Given that /s house would still
have had sand in it had O not existed, /s predicament cannot be attributed
to O or her choices. By contrast, the proposed comparison would not
vindicate B in this way. Thus, the nonexistence comparison appears to
adequately demarcate when a person is responsible for someone else incur-
ring a cost: O is responsible for imposing a cost on A only if / is better off
in the closest possible world where O does not exist.
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In short, the moral tyranny constraint insists that theories of duties not
enable people to both leave others worse offpc and be responsible for
leaving them worse offgc in this way. It, therefore, entails the Lockean
proviso if and only if the proviso strictly precludes each agent from being
responsible for leaving others worse offp via acts of appropriation. Further,
given that an agent is responsible for leaving others worse offgc only if they
would be better offpc in the world where she did not exist, the proviso
must preclude any and all appropriation that leaves someone worse offgc
than she would have been in the closest possible world where the appro-
priator did not exist. Thus, one arrives at the conclusion that the moral
tyranny constraint entails the proviso if and only if the proviso is specified
in the way proposed in Section 1.2, namely, with the baseline for com-
parison being the world where the appropriator did not exist.

There are two objections to this argument that are worth considering,
First, one might argue that, when assessing whether an agent is responsible
for some cost, the relevant comparison is 7oz the world where the agent did
not exist but, rather, the world where she refrained from carrying out some
set of actions that imposed that cost.”” In other words, O is responsible for
a cost incurred by H only if 4 would have been better off had O refrained
from exercising her agency in the situations in question — or, to restate this
consequent a bit more precisely, there is some set of actions § such that A/
would have been better off had O refrained from carrying out every
member of S. This proposal has the apparent advantage of comparative
evaluative simplicity, as one need only consider a possible world where
some set of actions did not occur rather than the more distant possible
world where O did not exist at all. Additionally, it seems to equally deliver
the correct results in the sand case: A would have been better off if B had
refrained from pouring the bucket of sand in A’s house, but there is no
action on the part O such that / would have been better off had O not
carried out that action. Given that (a) the inaction comparison is able to
equally demarcate responsible parties from non-responsible parties in this
test case and (b) it is easier to apply than the nonexistence comparison, one
might conclude that it should replace the latter comparison in the pro-
posed necessary condition of responsibility.”® And, this, in turn, would
entail that the Lockean proviso, if it is to follow from the generalized

" This point was raised by an anonymous referee for Ethics who reviewed an adapted version of
this chapter.

' Cf. Nozick’s (1974, 84—6) discussion of productive exchange wherein he uses the two comparisons
interchangeably (or, strictly speaking, something quite proximate to these comparisons).
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version of the moral tyranny constraint, must be specified such that the
inaction world is the relevant baseline for comparison.

However, there are four reasons for favoring the nonexistence compar-
ison over this proposed inaction comparison. First, it is not clear that the
inaction comparison is simpler than the nonexistence comparison. Note
that the former comparison is already more syntactically complex than the
nonexistence comparison (where syntactic complexity is a standard metric
for assessing theoretical simplicity) (Baker 2016). Additionally, contrary to
initial appearances, the inaction comparison does not seem to be any easier
to apply to specific cases. Note that, in order to exculpate someone, one
must consider every possible subset of the actions she has carried out and
compare the actual world with the possible world where every member of
that subset was not carried out — where this possible world will often be
quite distant from the actual one, for example, the world where the agent
did nothing at all."” Thus, carrying out the rival inaction comparison turns
out to be significantly more epistemically demanding than merely com-
paring the single nonexistence world to the actual world.

Second, the inaction comparison seems to deliver incorrect results in
certain cases. For example, suppose that O is moved against her will and
placed in a doorway. Minutes later, a fire starts inside the building, but O
declines to move, thereby blocking the doorway with her body. This, in
turn, results in / sustaining a serious injury due to not being able to escape
the fire. According to the inaction comparison, O is not responsible for A’s
injury: A would not have been better off had O refrained from exercising her
agency in this situation, as this counterfactual world is identical to the actual
world (due to O not exercising her agency in either). By contrast, the
nonexistence comparison delivers the intuitively correct result that O is
responsible for /s injury. Given that / can freely pass through the doorway
in the world where O does not exist, she will avoid injury and thereby end
up better off relative to the actual world. Thus, the nonexistence comparison
appears to have greater extensional adequacy than the inaction comparison.

The doorway case suggests a third worry about the inaction comparison,
namely, that it may prove difficult to draw a defensible metaphysical

7 One could simplify this procedure my considering only single actions rather than sets of actions.
However, this modified procedure would deliver incorrect results in cases where an agent has acted
in a way that overdetermines some outcome (e.g., she both poisons and stabs a person). In such
cases, there will be no single action such that the victim is better off in the possible world where that
action does not occur; however, it seems clear that the agent is responsible for the victim’s
predicament. Thus, one must consider whether the victim would be better off in worlds where
conjunctions of the agent’s actions were not carried out.
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distinction between action and inaction or the exercise of agency and the
absence of such exercise. If the comparison is to yield any determinate
judgment, each action must have a counterpart nonaction (as opposed to
some rival action, which might generate confounding effects). However, it
is not clear what would count as a nonaction given a natural account of
what actions are — for example, intentional positionings of the body across
space and time — as standing in one place is equally an intentional
spatiotemporal positioning of the body. Absent such an account, the
inaction comparison will lack determinate content.

Finally, the inaction comparison does not provide adequate theoretical
support for exculpatory judgments relative to the nonexistence compari-
son. Briefly, the nonexistence comparison supports the conclusion that a
person is not responsible for some state of affairs because it functions as a
premise in the following argument:

1. A person P is responsible for some state of affairs S only if her choices
are part of the explanation of why S obtains.

2. If S would equally obtain absent P making any choices at all, then P's
choices are not part of the explanation of why S obtains.

3. If Sequally obtains in the world where P does not exist, then § would
equally obtain absent P making any choices at all.

Thus, if S obtains in the world where P does not exist, then P is not
responsible for S.

By contrast, the inaction comparison could only be substituted into this
argument by changing the argument as follows:

>

r’. A person P is responsible for some state of affairs S only if her choices
are part of the explanation of why § obtains.

2’ If S would have equally obtained had P not carried out any subset of her

actions, then P's choices are not part of the explanation of why

S obtains.

Thus, if S would have equally obtained had P not carried our any subset
of her actions, then P is not responsible for S.

While this argument would still be valid, it would be much weaker, as
Premise 2’ is contestable: s choices could still explain why § obtains even
if S would equally obtain if any conjunction of s actions were replaced by
their inaction counterparts because P’s choice to not carry out some rival
action(s) might explain why § obtains. Indeed, it was just such a choice by
O in the doorway case that seems to explain A’s injuries.
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Premise 2" could be strengthened if one adjusted the argument as
follows:

1”. A person P is responsible for some state of affairs S only if her actions
are part of the explanation of why § obtains.

2”.  If S would have equally obtained had P not carried out any subset of

her actions, then P's actions are not part of the explanation of why

S obtains.

Thus, if S would have equally obtained had P not carried out any
subset of her actions, then P is not responsible for S.

The problem with this revision is that Premise 1” is open to contestation
by those who contend that P might be responsible for § in virtue of some
of her omissions explaining S (even if her actions do not explain §). By
contrast, it seems much harder to dispute Premise 1 (and the identical
Premise 1’), as it makes reference to s choices rather than merely her
actions. Thus, the nonexistence comparison should be favored over the
proposed inaction comparison.

While this first objection to the nonexistence comparison does not
succeed, there is a second objection that can only be addressed by emend-
ing the proposed comparison and the associated specification of the
Lockean proviso’s comparative baseline. Specifically, this objection notes
that the nonexistence comparison will wrongly exculpate people (i.c., declare
them not responsible) in cases where B has provided prior benefit to H. For
example, consider the case where wind blows sand into A’s house, B cleans
it up, but then, a few days later, pours a bucket of sand into /s house. In
this case, B seems responsible for A’s predicament in virtue of her second
action. However, the nonexistence comparison would say that B is not
responsible, as  would not be worse off had B never existed. To avoid this
bad result, the comparison must be modified such that B is held to be
responsible for leaving H worse off via some action only if A would be better
off in the world where B never existed and all of the costs and benefits that B
had previously provided to H — that is, all of the other costs and benefits for
which B is responsible — were provided in some other way."”

"8 Strictly speaking, one would also have to modify the comparison so that it delivers correct judgments
in cases of overdetermination — that is, cases where B is seemingly responsible for imposing some cost
on H but there is some other person who would impose an equal cost on A if B did not (e.g., suppose
a third party 7'would have dumped just as much sand in the house if B did not do so). In such cases,
H would similarly be no better off in the world where B never existed; however, it seems that B is
responsible for leaving H worse off. Thus, the nonexistence comparison delivers the incorrect result
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In short, when assessing whether B is responsible for leaving someone
worse off (or worse offgc), one must carry out the more complex compar-
ison presented just prior.”” Further, given that the proviso must be
specified so as to ensure that it only precludes appropriations where the
appropriator is responsible for leaving others worse offgc, it follows that its
baseline for comparison must correspond to this emended comparison.
Specifically, the proviso must hold that appropriation succeeds if and only
if its established claims — or any subsequent waiving of those claims —
would not leave anyone worse offgc relative to the world where the
appropriator did not exist but all of her prior imposed costsgc and
benefitspc still obtained. That said, this emendation does not seem to
undermine the arguments presented previously. The establishment of —
and most-harmful selective waiving — of claims over external resources will
still almost always leave others worse offpc than they would have been in
the nonexistence world where they still possessed the prior past benefitsgc
and costsgc imposed by the appropriator. In fact, this adjustment actually
makes the proviso slightly more restrictive for reasons that will be discussed
in the next section. Similarly, self-appropriation still necessarily satisfies the
proviso. The fact that the baseline for comparison now includes all of
the costsgc and benefitsgc previously produced by the self-appropriator does

and is in need of further emendation. That said, because the concern here is specifically whether
appropriators are responsible for leaving others worse offrc via appropriation, one need not worry
about cases of overdetermination. Note that overdetermination cases arise if and only if one person
imposes a cost on someone but another person would have equally imposed that cost had the former
acted differently. However, in the case of appropriation, such overdetermination is not possible, as one
of its necessary conditions is negated by the Lockean proviso. To see this, consider the case where B
attempts to appropriate some resource R, where the appropriation of R would leave A worse offrc
relative to the world where R is not appropriated. In this case, B’s appropriation would also leave A
worse offc relative to the world where B never existed and, thus, would violate the Lockean proviso.
But what if the costspc imposed on H are overdetermined such that they would obtain even if B did
not exist? In order for the costsgc to be overdetermined in this way, it must be the case that there is
some other person 7 who would impose these costspc if B did not exist — that is, who would
appropriate R in the nonexistence world. However, the Lockean proviso entails that there could be no
such counterfactual appropriation, as this appropriation, too, would violate the proviso. This is
because H would be better off in the world where 7 never existed relative to the counterfactual
appropriation world (as the closest possible world where 7" never existed is also one where B never
existed and, thus, where no appropriation of R occurs). Thus, the costs imposed by appropriation
cannot be overdetermined and one need not worry about such overdetermination when specifying the
proviso’s baseline (even though the aim is to provide a specification that ensures that a person violates
the proviso only if she is responsible for leaving others worse off, and overdetermination complicates
counterfactual analyses of responsibility (as noted by Nozick 1974, 85)).

It was suggested previously that the nonexistence comparison may actually be easier to carry out
than the inaction comparison. However, with the emendation it is no longer clear that this is
the case.
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nothing to change the fact that all costsgc imposed by her self-appropriation
will be equally imposed by her nonexistence in that comparison world.
Thus, the emended proviso still supports the anarchist contention that
people own themselves and practically nothing else (with only those who
have yet to self-appropriate being excluded from the set of self-owners).

3.5 Appropriation and Children

With the foregoing argument in place, it is now possible to discuss what
the anarchist position entails vis-3-vis children. The primary thing to note
is that it implies that children are not self-owners until they self-
appropriate, where such self-appropriation requires the cognitive capacities
discussed in Section 1.3. Specifically, it was suggested there that persons
self-appropriate by asserting that they own themselves. Thus, persons
cannot be self-owners if they lack the capacities to make such an assertion
(the linguistic capacity needed to make assertions more generally, the
cognitive capacity needed to conceptualize ownership, etc.). Given that
infants and young children lack these capacities, it follows that they are
not self-owners and that their bodies therefore qualify as unowned
natural resources. There are two worries that might be raised about this
implication.

First, one might worry that the absence of self-ownership unacceptably
permits people to mistreat children in various ways, as children lack
important claims against bodily contact of the kind possessed by adult
self-owners. However, there are three things that can be said in response to
this worry. First, practically no theories of rights, libertarian or otherwise,
take infants and young children to be self-owners. Thus, it is not a unique
problem for the anarchist position that it, too, denies self-ownership rights
to young children. Second, as was discussed in Sections 1.6 and 1.7, the
fact that someone does not possesses a (self-)ownership claim against a
person taking some action does not imply that she lacks any claim against
the person taking that action. Rather, she might have a distributive claim
against that action (or, perhaps, some other variety of claim, though, for
the sake of parsimony, no other kinds of claims have been posited here).
One can then apply this observation to the case of children who have
not yet self-appropriated: although these children lack self-ownership
rights, they will still have a robust set of claims against mistreatment, as
they will have a claim against any uses of their body that would leave
them worse off than others absent some sanctionable choice on their part
(where it is assumed that children lack the requisite capacities to choose
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sanctionably).” Granted, they have this same claim vis-a-vis all other
natural resources and not just their respective bodies; however, given that
they will be particularly affected by how people interact with their bodies,
their bodily distributive claims will likely be much more restrictive than
their other distributive claims (i.e., their claims against uses of their bodies
will far outnumber their claims against uses of any other object). One can,
therefore, expect that the anarchist position will entail that children have a
claim against practically all actions that intuitively seem like child abuse or
mistreatment.

There is a third quick reply that can be made to the worry that the
anarchist position entails that children lack self-ownership rights. Specifically,
one might argue that this result actually counts in fzvor of social anarchism, as
it has the intuitively attractive implication that paternalistic bodily contact —
that is, contact that benefits the child — is permissible. Note that ASO entails
that self-owners have a claim against paternalistic interference with their
bodies (so long as that interference does not uniquely generate supplemental
benefits). Thus, if children were self-owners, one could not clothe them, for
example, without infringing upon their rights. By contrast, if children merely
possess distributive claims vis-a-vis their bodies, then it will typically be
permissible to make contact with their bodies when that contact is to their
benefit.”’

The second worry that one might have about the proposition that the
bodies of young children qualify as unowned natural resources is that it
implies that parents can appropriate their children’s bodies before the
children develop the requisite capacities to self-appropriate. Indeed, this
concern is raised by Susan Moller Okin (1989, 79-85) as part of her
critique of Nozick’s entitlement theory of justice. A quick reply to this
concern is that parental appropriation violates the proviso, as there are

*® One might defend this parenthetical assumption by appealing to the generalized moral tyranny
constraint in Section 3.4. There it was suggested that moral theories are unacceptable if they allow
an agent to leave others worse offpc while also being responsible for leaving them worse offgc.
Further, Section 2.4 argued that luck egalitarianism holds people responsible for sanctionable
choices in order to satisfy the moral tyranny constraint. Thus, it should declare that a person has
chosen sanctionably if and only if not doing so would entail that the person is responsible for
leaving others worse offgc. If one then assumes that young children are never responsible for leaving
others worse offyc (because they lack the requisite cognitive capacities to be morally responsible for
their actions), it follows that luck egalitarianism should not declare that they have chosen
sanctionably or hold them responsible for their choices.

The “typically” qualifier is included because, strictly speaking, other people would have a claim
against someone making paternalistic bodily contact with a child if that contact somehow left them
with less than their appropriate share of advantage (according to a luck egalitarian theory of
distributive justice).

2
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many post-waiving patterns of the established claims that would leave the
child worse off under conditions of full compliance. For example, parental
appropriation would give parents a claim against the child putting food in
her own mouth, where compliance with this claim would leave the child
much worse off. However, one might worry that this reply is, in fact, too
quick, as it neglects the way in which the proviso’s nonexistence baseline
interacts with parental appropriation. Note that this specification — at least,
the unemended version — entails that parental appropriation violates the
proviso if and only if some subset of the established claims leaves the child
worse offpc relative to the world where the appropriating parent did not exist.
However, if a child’s parent(s) did not exist, then the child would not exist
either, with the costgc of nonexistence seeming to equal or even exceed
whatever costs the child would incur by complying with her parents’
ownership rights over her body.

One way of responding to this worry is to argue that parental appro-
priation actually does leave the child worse offgc relative to the nonexis-
tence baseline (i.e., the world where the appropriating parent(s) — and, by
extension, the child — did not exist). For example, one might maintain that
being a moral slave to one’s parents is a “fate worse than death.” If it is
better to not exist than have to comply with any arbitrary parental
ownership claims vis-a-vis one’s own body, then parental appropriation
still violates the proviso. Alternatively, one might simply respecify the
baseline of the proviso to avoid this arguably marginal problematic impli-
cation. Specifically, one could hold that the relevant baseline is the closest
possible world where the appropriator does not exist but where all of the
non-appropriators under consideration do. Thus, the nonexistence world
would be one where the child’s parents did not exist but she was somehow
conjured into existence or engineered in a lab. And, given that the child is
worse offc in the world where her parents own her body than she is in this
respecified comparison world, it follows that parental appropriation vio-
lates the Lockean proviso.

An easier response, however, is to simply appeal to the more precise
formulation of the proviso presented in the prior section. There it was
argued that the proviso must be emended such that the comparison world
is the one where the appropriator did not exist but all of her previously
produced costsgc and benefitsgc still obtained. Given that these benefitsgc
include the child getting to experience life, the relevant baseline for
comparison would be the world where the parents did not exist but the
child still existed. Thus, parental appropriation of a child’s body would
violate the emended proviso, as the established claims would leave the
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child worse offgc than she would be in the appropriate baseline for
comparison. This result, in turn, implies that no one can appropriate a
child’s body prior to her developing the relevant capacities needed to self-
appropriate. In this way, the anarchist position avoids the unacceptable
implication that adults or parents can come to own a child’s body.

3.6 Conclusion

This chapter has attempted to demonstrate that the Lockean proviso
simultaneously entails that most people own themselves in the sense
articulated by ASO (as it is trivially easy to self-appropriate) and that there
is no external private property. In this way, it has attempted to demon-
strate the coherence of the anarchist position while also addressing some of
the most obvious objections that might be leveled against the foregoing
argument. It has also provided an extended defense — and slight emenda-
tion — of the Lockean proviso, thereby bolstering the starting premise on
which the chapter’s argument rests. Finally, it has completed the explica-
tion of what anarchism implies vis-a-vis children that was started in
Section 1.3. There it was argued that children lack self-ownership rights
because they lack the capacities needed to self-appropriate. This chapter
has now explained why this lack of self-ownership does not leave them
vulnerable to permitted mistreatment or the appropriation of their bodies.
In this way, it has demonstrated that the anarchist position can be
employed to provide a well-grounded and extensionally adequate account
of the rights of children.

Finally, it is worth noting that this discussion of children’s rights is
another illustration of how the component parts of the anarchist position
complement each other by jointly entailing attractive results. The anarchist
premise that people acquire self-ownership via self-appropriation helped to
explain why practically all adults — despite varying cognitive capacities —
have the same set of rights while young children do not possess these rights.
The anarchist rejection of external property in favor of luck egalitarian
distributive claims then helped to ensure that these children still have rights
against mistreatment and abuse (while permitting paternalistic bodily con-
tact). And the anarchist interpretation of the Lockean proviso protected
children from having their bodies appropriated before they had a chance to
self-appropriate. In this way, the distinct components of the anarchist
position come together to help answer notoriously difficult philosophical
questions about the moral equality of persons and the rights of children.
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The fact that the anarchist theses jointly entail attractive conclusions in
this way also reveals an additional sense in which the anarchist position is
coherent: Its separate theses hang together in the sense that affirming only
some of these theses but not others will negate certain attractive implica-
tions and often generate unfortunate ones in their place. For example,
rejecting the Lockean proviso — as radical right-libertarians are inclined to
do — raises difficult questions about why adults are not able to appropriate
the bodies of young children prior to their achieving self-ownership.”* One
can perhaps solve this problem by contending that children are self-owners
from birth, perhaps in virtue of the fact that they will eventually develop
certain capacities later on. However, one must then address the apparent
implication that parents are forbidden from making even paternalistic
contact with their children’s bodies. Additionally, by grounding self-
ownership in scalar cognitive capacities, one faces the difficult challenge
of explaining human moral equality (as was discussed in Section 1.3).
Similarly, if one denies that people possess distributive claims over
unowned things while accepting the other anarchist theses, then it is
difficult to explain why child abuse and other forms of mistreatment are
wrongful, as one can no longer appeal to the anarchist’s posited distribu-
tive claims as part of this explanation. Thus, there is additional reason to
affirm the entire set of anarchist theses as opposed to some proper subset —
that is, reason beyond the fact that these theses both stand in entailment
relations with one another and are also jointly entailed by the moral
tyranny constraint — namely, that these theses jointly deliver favorable
results that do not follow from the conjunction of any proper subset of the
theses.

** This objection is directed explicitly at Feser’s radical right-libertarian position in Spafford (2021b, 332).
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CHAPTER 4

Property and Legitimacy

But nobody has the right to seize a single one of these machines and
say: “This is mine; if you want to use it you must pay me a tax on
each of your products,” any more than the feudal lord of medieval
times had the right to say to the peasant: “This hill, this meadow
belong to me, and you must pay me a tax on every sheaf of corn you
reap, on every rick you build.”

All is for all! If the man and the woman bear their fair share of work,
they have a right to their fair share of all that is produced by all, and
that share is enough to secure them well-being. No more of such
vague formulas as “The right to work,” or “To each the whole result
of his labour.” What we proclaim is the Right to Well-Being: Well-
Being for All!

Peter Kropotkin, The Conquest of Bread

Chapter 3 argued that no one has successfully appropriated external
natural resources because (practically) no acts of appropriation satisfy the
Lockean proviso. This chapter will provide an alternative route for reach-
ing this conclusion by arguing that those who accept a consent theory of
legitimacy must also concede that there have been no successful acts of
appropriation. Specifically, it will contend that property ownership is a
form of legitimacy and, thus, has the same necessary conditions as legiti-
macy, namely, consent. Given that no one has actually consented to the
establishment of property, it follows that there is no existing private
property, as social anarchists contend.

To reach this conclusion, Section 4.1 will begin by introducing a
slightly modified notion of legitimacy called territorial legitimacy. Next,
Section 4.2 will argue that anyone who endorses a consent theory of
legitimacy should also endorse a consent theory of territorial legitimacy.
Section 4.3 will then argue that property ownership in land entails terri-
torial legitimacy (and, thus, has consent as its necessary condition).
Further, Section 4.4 will argue that there is no relevant distinction between

I21
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land and objects such that consent becomes a necessary condition of
appropriating any natural resource — a result that, in turn, entails that no
one has any private property rights over such resources. Sections 4.5—4.7
consider and reject three objections to the proposed argument. However,
whereas these objections do not succeed, Section 4.8 will note that a
consent theory of property acquisition is in tension with the claim in
Chapter 3 that persons can easily appropriate themselves. It will then
consider three possible ways to resolve this tension. Finally, Section 4.9
will conclude with a discussion of the relationship between philosophical
anarchism and the anarchist conclusion — that is, the conclusion that the
permissible use of external resources is governed by distributive claims
rather than property claims.

4.1 Territorial Legitimacy

The crucial step in this chapter’s argument is to show that anyone who has
property rights over some tract of land has the same normative power as a
legitimate state, where the term “legitimacy” is used to refer to this power.
For, if this is the case, then the consent theory of legitimacy entails that
land ownership can only be established with the consent of others — that is,
the initial appropriation of land has consent as its necessary condition. To
see why property rights entail legitimacy, recall the definition of legitimacy
offered in Section 1.1: Person P is a legitimate authority with respect to
another person Q when P has the power to determine what obligations Q
has via the issuing of edicts. In other words, if a legitimate P at time # issues
the edict that Q must ¢, then Q is obligated to ¢ at z. Additionally, it will
be helpful to label the set of duties imposed by a legitimate authority the
duty bearer’s political obligations.

Notably, this account makes legitimacy an interpersonal relation that
might obtain between any two agents. Thus, one cannot simply assert that
a state is legitimate zout court; rather, it must be specified which persons are
subject to its legitimate authority. However, this notion of legitimacy is
very different from the power that actually existing states claim to possess.
As Simmons notes, one of the primary rights claimed by states is the
jurisdictional control right to impose and coercively enforce laws upon all
people within its claimed territory (2016, 4—5). According to Simmons, the
legitimacy of states should be understood as bounded by the borders of
their territory such that “only those persons within a state’s claimed
territories are claimed as subjects of that state’s authority, as bound by
its laws” (2016, 31).
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Note that this makes the actual power claimed by states both weaker
and stronger than unbounded legitimacy as defined just prior. On the one
hand, it is weaker because states only claim the right to regulate conduct
within their territory. By contrast, an unbounded legitimacy relation
obtains irrespective of the location of the person(s) subject to the legitimate
authority. On the other hand, the power claimed by states is stronger than
unbounded legitimacy in that it is the power to specify the obligations of
anyone who is within their respective territories. An alien — who, by
definition, is not a person with respect to whom a state is legitimate in
the unbounded sense — is, nonetheless, taken by the state to be obligated to
comply with its edicts upon entering its territory. Further, the state takes
her to be obliged to comply with edicts that were issued prior to her entry.
If the state passed a law in January prohibiting drug use, an alien who
enters the territory in February would, in the eyes of the state, be obliged
to refrain from using drugs (despite the fact that she was not in the
territory when the edict was issued).

To put this point more precisely, states claim the power to specify the
conditional obligations of others, where such obligations are those that
obtain only on the condition that the obliged party is within a given state’s
territory.” This power will be called zerritorial legitimacy, where some person
P is territorially legitimate with respect to person Q if and only if there is
some bit of territory 7 such that, if P issues an edict of the form “if Q is
within 7, then Q must ¢,” then Q is obligated to ¢ if she is within 7" States
can then be understood as claiming that they possess universal territorial
legitimacy; that is, they are territorially legitimate with respect to all people.

Section 4.2 will argue that it is zerritorial legitimacy that should concern
consent theorists; that is, if one takes consent to be a necessary condition of
unbounded legitimacy, then one should also take consent to be a necessary
condition of territorial legitimacy. Section 4.3 will then argue that having
property rights is equivalent to possessing territorial legitimacy. Thus,
consent theorists should also take consent to be a necessary condition of
the initial appropriation of private property. The remaining sections will
then address some objections to this argument, discuss how it bears upon
the self-ownership thesis, and explicate the relationship between philo-
sophical anarchism and the anarchist conclusion.

" Or, alternatively, conditional obligations might be understood as obligations to make certain
conditional propositions true. For example, if a legitimate state passes a law that all those within
its territory 7'must ¢, then any given Q is obliged to act in a way that makes true the proposition that
if Q is within 7, then Q ¢-s. This might be done either by making the antecedent false (i.e., not

entering 7) or the consequent true when the antecedent is true (i.e., ¢-ing within 7).
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4.2 A Consent Theory of Territorial Legitimacy

As noted in Section 4.1, territorial legitimacy is weaker than unbounded
legitimacy, as the latter is a power to specify subjects’ unconditional
obligations while the former is the power to specify conditional obligations
(where such obligations obtain conditional on a subject’s location). Given
this difference, a consent theory of legitimacy does not necessarily entail a
consent theory of territorial legitimacy. Indeed, there is no logical inconsis-
tency in simultaneously holding that (a) a person must consent if another is
to have the power to specify her unconditional obligations and (b) the
weaker power to specify conditional territorial obligations does not require
such consent. The question, then, is whether a person who endorses
Proposition (a) should also endorse a consent theory of territorial legitimacy.

There are a number of reasons to answer this question in the affirmative.
First, from a purely dialectical standpoint, proponents of consent theory
are typically concerned with the moral standing of actually existing states.
Given that such states insist that they have territorial legitimacy rather than
unbounded legitimacy, consent theorists will want to make consent a
necessary condition of the former as well as the latter. Additionally, consent
theorists would not want their thesis to be rendered irrelevant by the
conditionalization of an unbounded legitimacy claim. For example, suppose
that a monarch denies that she needs consent to oblige others because she is
not legitimate in the unbounded sense but, rather, is simply zerritorially
legitimate vis-a-vis the entire Milky Way Galaxy. Unless consent theorists
are willing to admit that their thesis loses all relevance in this case — that is,
when what is asserted is not “Q is obligated to ¢ when P says she must ¢,”
but, rather, “Q is obligated to ¢ if she is within the Milky Way and P says
she must ¢ while in the Milky Way” — then the consent theorist should also
take consent to be a necessary condition of territorial legitimacy.

More importantly, the grounds for adopting a consent theory of
legitimacy equally support endorsing a consent theory of territorial
legitimacy. Consider, for example, Simmons’ prominent argument by
elimination for a consent theory of legitimacy (2001).” Simmons begins
by introducing three possible categories of moral requirement under which
political obligations might fall. First, there are natural duties, which are

* Simmons makes this argument across a number of works, beginning with his Moral Principles and
Political Obligations (1979). However, the cited 2001 text appears to be his attempt at a definitive
and condensed restatement of the argument. Thus, the following synopsis largely reconstructs the
argument as it is presented there, turning to the 1979 text only to supplement the argument and fill
in some minor gaps.
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“moral requirements which apply to all [persons] irrespective of status or of
acts performed” and are “owed by all persons to all others” (1979, 13).
Additionally, because the duties are owed to all others, the content of those
duties must be general, making no reference to particular persons or
institutions (2001, 47).” By contrast, special obligations are owed by
particular people to other particular people and arise from the actions of
individuals. For example, the moral requirements generated by acts of
promising are special obligations, as (a) only a proper subset of people are
obliged to carry out the promised action; (b) only a proper subset of people
are owed this action (where the content of the obligation makes specific
reference to these people); and (c) the moral requirement to act did not
previously exist, but, rather, came into existence via the actions of the
involved parties.

Simmons divides special obligations into two subcategories: those that
are voluntary and arise via intentional acts of consent (e.g., promissory
obligations) and those that do not come about via voluntary action (e.g.,
filial obligations) (2001, 45). Simmons then argues by elimination, argu-
ing, first, that political obligations cannot be natural duties, and, second,
that they cannot be nonvoluntary special obligations. He, therefore, con-
cludes that political obligations must be voluntary special obligations, that
is, they have consent as their necessary condition.

Simmons makes two arguments to support his claim that political
obligations are not natural duties. First, he argues that political obligations
are particular in a way that natural duties are not: Political obligations are
owed to only one state, with the content of one’s obligation specifically
referencing that state (2001, 47). One might have a natural duty to
support states that are just or aid states in desperate need, but one will
owe this duty to any state that meets the relevant posited criteria. By
contrast, political obligations are owed to only one particular state. Thus,
political obligations cannot be natural duties.

Second, Simmons argues that natural duties come in two varieties.
Negative duties are requirements that agents refrain from acting in certain
ways. By contrast, positive duties require positive action by the agent.
Simmons contends that, while negative natural duties are perfect and,
thus, allow for little to no discretion in terms of how they are carried

? Technically, Simmons claims that the content of duties must be general in this way because “duties
are binding on all persons” (2001, 47). However, this seems like a non sequitur, as it seems possible
that all persons might have a requirement that specifies a particular person. Rather, it seems

generality follows not from all having the duty, but the fact that the duty is owed to all.
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out, positive natural duties are imperfect and allow people a degree of
discretion over how to discharge those duties (2001, 48). For example, an
agent is typically permitted to refrain from discharging positive natural
duties if discharging those duties would impose a significant cost on her
(47). Given that political obligations do not allow for such discretion —
including those that demand the agent carry out some positive action — it
follows that they cannot be natural duties and must, instead, be
special obligations.

Having shown that political obligations are special obligations,
Simmons still needs to show that they are of the voluntary variety as
opposed to the involuntary variety. Here, again, he employs an argument
by elimination, considering the most plausible theories of involuntary
special obligation and rejecting each in turn. While Simmons’ arguments
against these theories are too numerous to reconstruct here, he provides
sufficient conceptual resources for constructing an abbreviated version of
his argument that eliminates whole classes of theories without having to
consider them individually.* Specifically, nonvoluntary special obligations
can be divided into two kinds: those that are grounded in the provision of
benefits — that is, have the provision of benefits as their necessary condi-
tion — and those that can obtain even absent any such benefit being
provided. Simmons rejects the possibility of the latter, contending that it
is implausible to hold that anyone might owe involuntary duties to an
agent from whom they receive no benefit (1979, 158).” As a supporting
example, he considers the case of a fur trapper living in isolation so deep
within the interior of a territory that the state is not able to provide her
with any benefits such as security or defense (159). Simmons contends
that, given her circumstances, the trapper is not obligated to comply with
the laws of the state (e.g., its gun control laws) (159). Further, if one
accepts that the trapper has no such obligation because she does not receive
any benefits from the state, then it follows that receipt of benefit is, at least
partially, a ground of having a (nonvoluntary) special obligation.

This leaves only one remaining competitor to voluntary special obliga-
tions: the class of nonvoluntary special obligations grounded in the

* For Simmons’ discussion of various specific proposals, see Simmons (1979, ch. 6; 1996; 2001,
50-5).

> In the context where he advances this claim, Simmons speaks specifically of political obligations
having receipt of benefit as a necessary condition, but, presumably, this claim would generalize to all
special obligations, or, at least, special obligations of the kind under consideration here (namely,
political obligations and territorial obligations).
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provision of benefits. These obligations purportedly arise when the receipt
of benefits leaves the recipient indebted to the provider. However,
Simmons argues that the receipt of benefits fails to give rise to such special
obligations. First, he notes that the mere receipt of benefits (as opposed to
the acceptance of benefits) cannot ground obligations, as it is implausible to
think that a person who explicitly refuses some benefit but has it forced
upon her owes a special obligation to the provider of that benefit (2001,
56). Further, even when benefits have been accepted, Simmons insists that
this acceptance still cannot ground special obligations. Specifically, he
argues that, even insofar as an indebted person owes some return to her
benefactor, she does not owe whatever the benefactor demands (56). Rather,
she merely owes some “fitting return” that is adequately “responsive to the
benefactor’s needs” (56). Thus, benefaction cannot generate political
obligations, as such obligations are “content-specific,” that is, they demand
specific performances over which the obligor has little to no discretion
(56—7). In this way, Simmons rules out the possibility of any sort of
nonvoluntary political obligations; that is, one must be a consent theorist
about political obligations/legitimacy.

Does this argument for a consent theory of legitimacy also commit its
proponent to a consent theory of territorial legitimacy? The answer to this
question will depend on whether any of the premises or inferences
described previously would be compromised if one were to replace all
references to the political obligations of unbounded legitimacy with refer-
ences to the conditional obligations of territorial legitimacy. To put the
question a bit more precisely: Must such conditional obligations also fall
under the category of voluntary special obligations? Or could they be
natural duties or involuntary special obligations? The answer to these
questions appears to vindicate a consent theory of territorial legitimacy.
Quick consideration of each step of Simmons’ argument suggests that, just
as political obligations are voluntary special obligations, so, too, are the
conditional obligations established by territorially legitimate authorities.
Thus, territorial legitimacy has consent as its necessary condition.

First, note that, like political obligations, territory-specific conditional
obligations are special obligations, as they are owed only to some person(s)
rather than to all persons. There is a slight disanalogy between political
obligations and territorial obligations, as the former are typically thought
to be owed to a single political authority (the state) while the latter
can be owed to multiple authorities, each corresponding to some distinct
bit of territory. However, as with political obligations, territorial obliga-
tions are owed to a proper subset of people rather than being owed to all
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people.(’ Additionally, the territorial obligations that states claim to impose
are both perfect and often demand positive actions — a conjunction of
properties that is incompatible with an obligation being a natural duty.
Thus, Simmons’ argument that the obligations associated with unbounded
legitimacy cannot be natural duties applies equally to the conditional
obligations established by territorially legitimate authorities.

Similarly, the fact that the obligations associated with territorial legiti-
macy are conditional fails to exempt them from the second step of
Simmons’ argument, which denies that there are nonvoluntary special
obligations grounded in something other than the receipt of benefit.
Given that territorial obligations are special obligations, Simmons’ conclu-
sion implies that they also cannot be both nonvoluntary and grounded in
something other than benefit receipt. This implication can be further
supported by appealing to a modified version of Simmons’ fur trapper
case. Simmons’ contention is that the state is not legitimate with respect to
the trapper because it does not provide her with any benefits. However,
suppose, instead, that the state merely asserts that it is zerritorially legiti-
mate such that the trapper must comply with its laws if she is within its
territory. Such a weakening of the state’s asserted power does nothing to
make it more plausible that the trapper must comply with its gun control
laws. Thus, if territorial obligations are to be nonvoluntary, they must be
grounded in the receipt of benefits.

Finally, consider Simmons’ rejection of the receipt of benefits as a
ground for political obligation. Simmons suggests that benefaction cannot
generate moral requirements that have the kind of specific content that
characterizes political obligations. Similarly, the specificity of territorial
obligations precludes them from being grounded in the receipt of benefits:
They are requirements to act in the specific way(s) dictated by the
territorially legitimate authority (when one is within the territory) without
any of the discretion characteristic of benefaction-grounded obligations. Thus,
the conditional obligations imposed by territorially legitimate authorities must

¢ There is some oversimplification here. Strictly speaking, natural duties would be owed to a proper
subset of persons if some people were to waive their correlative claims. Inversely, a special obligation
would be owed to all persons if a single person made an identical promise to each of them (as noted
by Diane Jeske (2014, fn1)). Thus, the distinction between natural duties and obligations is better
put in terms of achievement: All persons start out owing a natural duty to all persons, though a state of
affairs might be achieved where these duties are only owed by some to some (e.g., due to the waiving
or forfeiture of claims). By contrast, no one starts out owing a special obligation to all persons; rather,
such a state of affairs can only be achieved through human action. However, the main text opts for
the simpler statement of the distinction, both for ease of exposition and because this is how it is
articulated by Simmons.
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be special obligations of a voluntary kind. Given this result, any consent
theorist who bases her view on Simmons’ argument by elimination
should also accept a consent theory of territorial legitimacy.”

4.3 The Absence of Appropriation

Sections 4.1 and 4.2 introduced the concepts of legitimacy and territorial
legitimacy and argued that, if one is a consent theorist about the former,
one should also be a consent theorist about the latter. The current section
builds upon this conclusion by arguing that the holder of private property
rights in land is territorially legitimate with respect to all other persons.
Thus, consent theorists are committed to the conclusion that the estab-
lishment of property rights in land has consent as its necessary condition.

To begin, note that to have a private property right over some tract of
land is to have a bundle of rights including the right to use the land, the
power to transfer the land (i.e., all of the listed rights and powers), the right
to exclude others from that land, and the power to waive these rights.8
This last-mentioned power is notable because, when paired with the right
to exclude others from the land, it follows that the right-holder has the
power to determine the conditions under which others are permitted to
use the land. If P has property rights over some tract of land, then P has a
waivable right to exclude Q from that land, where she can specify the
conditions under which the right is waived. Thus, P has the power to make
it such that Q rightfully occupies and/or uses that land if and only if Q
complies with some edict issued by P. For example, P might declare that
anyone who wishes to use the land — where such use includes standing/
walking upon the land — must wear red. She would then have a conditional
right against Q that Q wear red if Q is on the land. Further, because this
conditional right has a correlative conditional obligation, it follows that Q
is obligated to wear red if she is within P’s property. Thus, P has the power
to establish conditional obligations for Q via the issuing of edicts, where
the antecedent of the obligation is Q being within the bounds of some

~

Indeed, Simmons appears to tacitly accept the arguments of the preceding section, as he takes control
rights over territory — which is seemingly implied by territorial legitimacy — to be grounded in the
legitimacy of the governing authority (2016). Given that he takes legitimacy to have consent as its
necessary condition, he is seemingly committed to the conclusion that territorial legitimacy has
consent as its necessary condition.

The following discussion will focus exclusively upon land. However, Section 4.4 will contend that
the argument generalizes to // property.

o
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geographic territory. In other words, P has the power of territorial legiti-
macy described in Section 4.1.

Given that the consent theorist is committed to the proposition that
territorial legitimacy has the consent of all claimed subjects as its necessary
condition, she is consequently committed to the proposition that property
rights in land have the consent of all claimed subjects (namely, all other
people) as their necessary condition. This, in turn, implies a commitment
to the proposition that the acts of initial appropriation that establish such
property rights have the consent of all others as their necessary condition.
Further, given that no one has, as a matter of empirical fact, consented to
appropriation, consent theorists must maintain that such initial appropriation
has not occurred, which, in turn, implies that all land remains unowned.
Thus, consent theorists must deny that there are any existing property rights
in land, with one anarchist thesis thereby entailing another.”

4.4 Land, Resources, and Artifacts

Note that the aforementioned conclusion only applies to land-based prop-
erty rights. But what about property rights over objects and resources? Are
such entitlements also ruled out by a consent theory of legitimacy? If not,
then consent theorists are committed to a much less radical position than
the anarchist contends, as there could still be ownership of any resources
aside from land (setting aside the proviso-based argument of Section 3.1).
However, there is reason for thinking that a lack of property rights in land
entails that a// resources and objects are similarly unowned. Specifically, it
appears that all property rights over objects entail the power of territorial
legitimacy. To see why, recall that P is territorially legitimate with respect
to some territory if and only if P issuing the edict that Q must ¢ if she is
within the territory entails that Q is obligated to ¢ if she is within the
territory. But what counts as a territory? And what counts as being within

° The foregoing argument also puts dialectical pressure on many of those who reject the consent
theory of legitimacy. Typically, those who reject the theory also want to deny the libertarian
contention that persons have private property rights. However, if legitimacy is one of the powers
conferred by property ownership, then critics of consent theory are actually endorsing the view that
persons can unilaterally establish at least partial property ownership. Thus, if they want to avoid this
conclusion, they must abandon their position vis-a-vis legitimacy and endorse the anarchist thesis
that consent is a necessary condition of establishing this power.
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that territory? The answers to these two questions, it will be argued, reveal
that to use an owned object or resource is to be within its owner’s territory.

With respect to the former question, territory might be thought of as a
portion of physical space. However, this isn’t quite right — at least, insofar
as this portion of physical space is understood as being a fixed spatial
region. Consider, for example, the territory claimed by the United States
Federal Government: From a cosmic perspective, this territory is moving
extremely rapidly in a corkscrew-like motion as the Earth simultaneously
rotates and orbits the Sun, which is, itself, in motion. Thus, to make sense
of territorial claims, territory must be understood as space defined in
relation to some bit of mass such as a planet. Specifically, a territory is a
portion of the surface of some massive object (it may also extend above
and/or below the surface, but this is more controversial).

The answer to the question of what counts as being within a territory is
more straightforward: To be within a territory is to be in contact with that
territory. For example, when a person walks onto land claimed by the
United States, she makes contact with the relevant surface region of the
Earth, thereby qualifying her as being within that territory. One might also
contend that those who tunnel under or fly above the surface are within
the territory. However, the suggestion here is that to hold such a view is to
presuppose the more controversial view (noted just prior) that the region
below and above the surface is part of the territory as well. Thus, to remain
neutral regarding whether one should hold this more expansive notion of
territory, one might say that Q is within some territory 7" if — but not
necessarily only if — she is in contact with the relevant surface region of the
relevant massive object.

Given this account of being within a territory, P is territorially legiti-
mate with respect to Q if, when P issues the edict that Q must ¢ if she is in
contact with the surface of some massive object, Q is obligated to ¢ if she is
making such contact.”® Once territorial legitimacy has been recast in this
way, the apparent distinction between property rights in land and property
rights over objects collapses. To have property rights vis-a-vis some object
is to be able to declare that Q must ¢ if she is in contact with the object
and thereby make it obligatory that Q ¢-s if she touches the object. Thus,
the owner of that object is territorially legitimate with respect to all
other persons.

*® The account of territorial legitimacy drops its original necessary condition here to leave open the
possibility that 2 might also be legitimate with respect to Q if Q is above or below the surface in
addition to being in direct contact with the surface.
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Put somewhat differently, the territorial legitimacy of the land owner (or
head of state) entails that she is able to issue conditional exclusion orders
barring others from making permissible noncompliant contact with some
surface region of one of the very large objects that we call planets. Similarly,
the object owner is able to issue conditional exclusion orders barring others
from making permissible noncompliant contact with the surface region of
the smaller objects that rest on what we call planets. Of course, there is a size
difference between large objects (planets) and the smaller objects resting on
those large objects, but, for these purposes, this difference does not seem
morally salient. One might think of objects as microplanets that differ in
size — but not in kind — from the macroplanets that we generally associate
with territory.

Given the lack of a principled distinction between massive objects of
different sizes, all property rights can be understood as belonging to a
single kind (as opposed to there being distinct kinds of property rights over
land vs. resources and objects). Specifically, a property right over any item
includes a right to conditionally exclude others from coming into contact
with some bit of mass — and, thus, bestows territorial legitimacy upon the
rights-holder. Therefore, consent theorists cannot merely deny that there is
any owned land; rather, they must also deny that there are any owned
resources or artifacts. This conclusion represents a libertarian reason for
rejecting external private property altogether.

4.5 Initial Appropriation and Obligation Imposition

There are a few different objections that libertarian defenders of private
property might raise against this argument. First, they might appeal to a
set of existing objections to the claim that initial appropriation requires
consent. Specifically, a number of libertarian philosophers have raised
objections to the popular argument that (a) initial appropriation imposes
obligations on others and (b) one can impose obligations on others only if
they consent to being so obliged. For example, Gerald Gaus and Loren
Lomasky (1990), Simmons (2001), and Hugh Breakey (2009) have all
objected to Contention (b) by arguing that there are many examples of
nonconsensual obligation imposition; thus, there is nothing problematic
about imposing obligations via initial appropriation. Gaus and Lomasky
appeal to the case of the outstanding professor whose excellent perfor-
mance unproblematically imposes an obligation upon the head of her
department to sign off on a merit-based pay raise (1990, 492). Simmons
cites (among others) the case of people who make use of a tennis court and
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thereby nonconsensually — but unproblematically — oblige others to not
use it (2001, 220). And Breakey presents a number of seemingly unpro-
blematic cases of duty imposition, including the case of the person who
tells another a secret and thereby obliges her not to tell anyone, as well as
the case of the person who occupies some bit of physical space and thereby
imposes obligations on others not to invade that space (2009, 622-3).

Alternatively, Bas van der Vossen (2015) has argued against Contention
(a) by positing that no one ever imposes new obligations upon others, as
acts like initial appropriation merely change the practical requirements of
other people’s already existing conditional obligations. To illustrate this
point, van der Vossen suggests that, for any given agent Q, the following
conditional statement would be obligatory (i.e., Q is obliged to make the
conditional statement true): If some person P has hair, then Q does not
touch P’s hair without permission. Given the existence of this conditional
obligation, it follows that P does not impose any new obligations on Q when
she grows out her hair; rather, she merely changes the practical requirements
of Qs preexisting conditional obligation, where these requirements follow
from the conjunction of the obligation and empirical facts about the world
(69—70). Similarly, van der Vossen contends that each person has a condi-
tional obligation to treat other people as property owners if those people
carry out acts of initial appropriation. Thus, when people engage in such
acts, they do not problematically impose new obligations but, rather, change
the practical requirements of that conditional obligation (74).

However, even if one concedes the objections to both Contentions
(a) and (b), the argument of this chapter is still sound. Recall the previous
contention that a (territorially) legitimate authority is not merely a person
who has the power to impose obligations; rather, she is a person who has
the power to specify the content of people’s obligations via the issuing of edicts.
Thus, those who affirm the prior claim that legitimacy — and, conse-
quently, initial appropriation — requires consent need only maintain #hat
this particular method of obligation imposition has consent as its necessary
condition, without having to defend Contention (b)’s much broader claim
that a// obligation imposition requires consent. Given this limited com-
mitment, one might fully concede that playing tennis or telling people
secrets imposes obligations upon others without their consent while simul-
taneously maintaining that one cannot nonconsensually impose obliga-
tions on others via the issuing of edicts.”" Indeed, while a person’s choice

** This is not to say that one must concede these counterexamples. Consider, for example, Breakey’s
suggestion that telling someone a secret obliges her to not tell that secret to others. One might argue
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to play tennis may oblige others to stay off of the court, it seems highly
implausible that she can oblige them to stay off of the court simply by
ordering them to do so — unless, of course, they agree to comply with
her orders.

In other words, those who endorse a consent theory of legitimacy need
not insist that the generation of obligations always has consent as its
necessary condition. Rather, they need only affirm the more modest thesis
that a certain sort of power to generate obligations has consent as its
necessary condition, namely, the power to oblige others within a certain
geographic space via the issuing of edicts. Thus, even if the arguments
against Contention (b) succeed in showing that one can impose obliga-
tions without consent, that does not negate the claim that the more
specific power of legitimacy — and, consequently, the possession of
property rights — has consent as its necessary condition.

Further, note that if these arguments id succeed in showing that initial
appropriation requires consent, this result would, in turn, entail the falsity
of consent theories of legitimacy. As was argued in Section 4.3, to possess
property rights is simply to be a (territorially) legitimate authority; thus, if
one can obtain property rights without consent, then one can also become
a legitimate authority without consent, which is to say that the consent
theory of legitimacy is false. However, if this is the conclusion of Gaus
et al.’s arguments, then they have seemingly proved too much, as those
who criticize Contention (b) typically have other commitments that entail
the consent theory of legitimacy. For example, practically all of these critics
are libertarians who believe that anyone can acquire private property,
where such ownership gives them both a permission to use their property
as they like and an immunity from the nonconsensual loss of this

that this claim only seems plausible because people tacitly consent to not share others’ secrets;
absent such consent, it does not seem plausible that merely telling someone a secret obliges her to
keep that secret. Suppose that a tax cheat tells another person that she is underreporting her income
but then immediately says, “Oh, and, by the way, that’s a secret, so you can’t tell anyone about it!”
Is the other party now obligated to refrain from passing along this information? Seemingly not, as
she might reasonably respond, “Sorry, but I never agreed to that,” with the naturalness of this
response suggesting that persons are obliged to keep a secret only if they voluntarily receive it. By
contrast, suppose that the tax cheat had first said “Hey, can I tell you a secret?” and the other party
had responded in the affirmative. Only then does it seem plausible that the latter is obliged to keep
the secret. Further, the apparent reason that there is an obligation in this case (but not the original
version of the case) is that the offer to share a secret seemingly includes the tacit condition that the
other party not tell the information to others — hence why the other party has to explicitly accept the
offer. Thus, contra Breakey, consent appears to be a necessary condition of becoming obliged to
keep a secret. Similar arguments can be made against many of the other posited counterexamples,

though they will not be provided here.
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permission. However, if a state is legitimate, it can enact laws that impose
regulations on persons’ property, thereby obliging them to only use their
property in a certain way. Given that a legitimate state can strip people of
their permissions in this way, the only way to preserve the claim that
persons are immune from the nonconsensual loss of such permissions is to
maintain that states are legitimate only if they have received everyone’s
consent. Thus, while libertarians might think that they are rescuing
property rights by attacking Contention (b), they are actually opening
the door to states having the power to nonconsensually regulate or even
transfer away people’s property claims."”

A similar reply can be made to van der Vossen’s denial that initial
appropriation imposes obligations on others. Suppose that one fully
accepts his claim that an agent never imposes new obligations on others
and, instead, merely realizes the antecedents of their already-existing
conditional obligations.”” Given this assumption, P can be understood to
be territorially legitimate with respect to Q if and only if, for any given
action ¢ , Q has the conditional obligation to ¢ if P issues the edict that Q
must ¢ within her territory and Q is within said territory. Indeed, this is how
territorial legitimacy was defined in Section 4.1. In other words, the consent
theory of territorial legitimacy can be understood as insisting that Qs
consent is a necessary condition of her having this particular set of condi-
tional obligations. Further, the contention has been that the possession of
property rights entails that this same set of conditional obligations obtains —
and, thus, that initial appropriation has consent as its necessary condition.

This restatement of consent theory helps to clarify why van der Vossen’s
argument cannot function as an objection to this chapter’s conclusion. Even
if he is correct in claiming that initial appropriation does not impose any
novel obligations, the claim being advanced by the chapter is that the
conditional obligations entailed by initial appropriation obtain only if con-
sent has been given. Thus, consent would still be a necessary condition of
initial appropriation even if such appropriation imposes no new obligations.

4.6 The Propertarian Objection
There is a second possible objection that right-libertarians in particular

might raise against the foregoing argument. According to this objection,

* Libertarians might reply that property rights function as a prior constraint on whether states qualify
as legitimate. This proposal will be critically assessed in the subsequent section.
> For my more-detailed objection to van der Vossen’s argument, see Spafford (2020a).
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while property ownership entails territorial legitimacy, libertarians who
think that state legitimacy requires consent need not concede that there is
no private property. This is because their claim does not entail or presup-
pose the more general proposition that anyone must receive consent to be a
territorially legitimate authority. Rather, only szates must obtain consent
because that is the only way for them to acquire the power of territorial
legitimacy in a context of already-established property rights. The idea here
is that, for any given region, private individuals arrived first, appropriated,
and thereby became territorially legitimate with respect to — that is, owners
of — certain holdings. Given their title to the land, later-arriving states are
unable to establish ownership/legitimacy over individuals’ already-claimed
territory — unless, of course, the latter agree to transfer their claims to
former, thereby ceding to states the power to conditionally exclude people
from the relevant territories. Thus, despite the fact that both property
owners and legitimate states possess an identical moral power, only states
require consent to acquire said power, as they uniquely face the challenge
of establishing rights over a territory that encompasses other people’s
already-claimed property. Call this the propertarian position.

There are four problems with this proposal. First, note that it makes the
truth of the consent theory of state legitimacy a contingent matter, as the
theory will be true only if certain empirical claims about the history of state
formation and property formation are also true. Specifically, property
claims over some territory must predate the formation of the state that
claims that territory. While this temporal relation will certainly obtain in
some instances, there are likely many regions that were uninhabited prior
to a state claiming them, with people only establishing residence and state-
sanctioned property claims (i.e., obtaining legal property rights rather than
natural ones) in those regions later on."* Thus, the propertarian can, at
most, claim that cerzain states are not legitimate with respect to certain
unconsenting individuals. Indeed, there will be many people for whom the
edicts of the state are morally binding even absent any form of consent
having been given. Further, one cannot know whether a particular indi-
vidual is obliged to comply with the edicts of a state without first con-
ducting an elaborate empirical investigation of the history of that state and
that individual’s claimed property to see which territorial right was estab-
lished first. Thus, the propertarian position represents a significant retreat
from the claim favored by most libertarians, namely, that any state must
acquire consent if it is to be legitimate.

** For a theory of how states might come to acquire property, see Cara Nine (2008a).
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Second, propertarianism imposes an additional theoretical cost on lib-
ertarians because it entails that there could be nonvoluntary legitimate
states in a world without previously acquired private property. Note that,
in order to countenance the formation of private property without con-
sent, the propertarian has to maintain that the oy situation in which state
territorial legitimacy has a person’s consent as its necessary condition is
when the territory in question overlaps with her already-established private
property. Thus, in the absence of such property, the propertarian would
have no theoretical resources to deny the legitimacy claims made by states.
Perhaps some libertarians will bite the bullet and concede that some people
might have the power to impose obligations on others via edict in such a
world; however, most libertarians — particularly those attracted to a stan-
dard consent theory of legitimacy — will likely reject this conclusion.

A third and related point is that the propertarian position is dialectically
weak. Note that the position’s core claim is that there is an incompatibility
between the existence of private property owners and a state being legit-
imate with respect to those owners. The propertarian then posits that there
are such owners and rejects state legitimacy as part of a modus ponens
argument. However, one might equally accept one of the many arguments
for state legitimacy and employ the propertarian incompatibility premise as
part of a modus tollens argument: Given that there are legitimate states
and such states are incompatible with libertarian entitlements, it follows
that there are not any such entitlements. Further, because the propertarian
claim is that the on/y reason that states are illegitimate is because legitimacy
is incompatible with private property, propertarians would have no inde-
pendent grounds for denying the posited premise that there are legitimate
states. Granted, they could appeal to their positive reasons for endorsing
the existence of property rights. However, these reasons would then have
to be weighed against the reasons for thinking that states are legitimate,
with there being a nontrivial chance that the latter prove weightier, thereby
negating the propertarian position.

Finally, note that propertarianism is incompatible with any consent
theory of legitimacy grounded in considerations other than the conflict
between state legitimacy and preexisting private property. As discussed just
prior, the propertarian must concede that there is no problem
with legitimacy obtaining without consent, as she insists that initial
appropriation does not have consent as its necessary condition. On her
view, consent is only needed when late-arriving states want to govern a
territory, where some portion of that territory is already owned. However,
this claim contradicts any position that holds that legitimacy requires
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consent irrespective of facts about property. For example, both Simmons’
position as described in Section 4.2 as well as other influential arguments
against nonconsensual legitimacy (e.g., those advanced by Huemer (2013)
or van der Vossen (2019)) would contradict the propertarian claim that, in
the absence of property, there can be legitimacy without consent. Given
that such legitimacy allows for the establishment of arbitrary perfect,
special obligations, Simmons would still insist that it has consent as its
necessary condition. Similarly, van der Vossen (2019) observes that liber-
tarians often reject nonconsensual legitimacy on the grounds that it
amounts to an unacceptable form of moral subordination. Given this
commitment, such libertarians would still seemingly reject nonconsensual
legitimacy as an unacceptable form of subordination even when it does not
conflict with preexisting private property rights. Thus, most libertarian
consent theorists would not want to adopt propertarianism, as that would
require rejecting their grounds for endorsing consent theory. Or, to put
this point a different way, all of the arguments that they have developed for
consent theory will bear against propertarianism, thereby calling its plau-
sibility into question.

4.7 Commonsense Distinctions

Finally, property-sympathetic libertarians might object to the chapter’s
thesis by appealing to a family of existing arguments for the nonidentity
of property ownership and state legitimacy. What these arguments all have
in common is that they rest on various commonsense claims about the
relationship between private property and state territory. However, it will
be argued that these arguments are either flawed or unacceptable to those
who endorse core libertarian theses, that is, the people at whom the
foregoing argument is directed.

The first commonsense argument is one that has been put forward by
Lea Brilmayer (1989, 15), Allen Buchanan (2003, 234), and Cara Nine
(2008a, 149). It begins with the premise that, if person P buys a tract of
land L within the borders of state S, P owns that land but § is still
legitimate with respect to L, as § retains the right to regulate conduct
within Z, collect taxes on L, etc. If territorial legitimacy and ownership are
identical powers as argued previously, then both P and § are owners of L.
However, there cannot be multiple (non-joint) owners of L. Thus, own-
ership and territorial legitimacy are distinct relations. Specifically, on this
view, legitimacy is a jurisdictional power to impose and enforce rules in Z;
by contrast, ownership exists within jurisdictions as a distinct power. Only
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if one accepts this distinction can one make sense of how all of the land
within a territory belongs to the state (and, on a democratic view, those it
represents) while certain tracts of that land are owned by private individ-
uals (Buchanan 2003, 234).

The first problem with this argument is that it is not clear how the
jurisdictional power is supposed to differ from property ownership, par-
ticularly given the foregoing argument that 7’s ownership entails the power
to impose rule regulating conduct in L. While perhaps the above-
mentioned philosophers might posit that ownership is in some sense
subordinate to — and, thus, distinct from — legitimacy, that would seem-
ingly just assert that which needs to be demonstrated. Second, note that
libertarians cannot appeal to this argument because they reject its starting
premise. On their view, ownership entails exclusive control of the owned
thing by the owner. In other words, if 2 owns L, it cannot be the case that
S retains the right to regulate and tax L. Admittedly, this understanding of
property entails the counterintuitive result that the citizens of legitimate
states cannot own property. However, libertarians would insist that this is
the correct conclusion and that, while such citizens perhaps have /lega/
property rights afforded to them by the state, such rights are not genuine
moral ownership rights of the kind that they endorse. Indeed, the incom-
patibility of ownership and legitimacy is part of the reason that libertarians
insist that legitimacy requires consent, as noted in the previous section.

A second quick argument also made by Buchanan holds that “property
in land is conceptually and morally distinct from the right to territory . ..
because land is not the same as territory” (2003, 232). Specifically, he
maintains that land is “a geographical concept” while territory “is a
geographical jurisdiction,” where a jurisdiction is domain in which an
authority gets to make and enforce rules (232—3). However, while it is
true that land is strictly a geographic notion, the ownership of land gives one
the ability to make rules governing those within that region, as discussed
previously. Thus, while the concept of territory might have normative
implications that the concept of land lacks, it does not follow that the
ownership of land is conceptually distinct from the possession of territorial
legitimacy.

A third argument proposed by Nine (2008b) contends that ownership
and legitimacy are distinct because they serve different functions. Nine
argues that the rights associated with ownership protect people’s ability to
“pursue their own conception of the good” (961). By contrast, the rights
established by legitimate states protect actions and relations of the kind
that “makes possible the establishment of justice,” for example, the
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enforcement of laws and the protection of the commons (961). This
difference in function entails that ownership is not reducible to legitimacy
(and vice versa).

However, libertarians who wish to defend the existence of property
would have to reject this proposal for a number of reasons. First, most
would deny that the proposed examples of justice-upholding actions are
properly carried out by states rather than property owners. For example,
anarcho-capitalists like Huemer (2013) contend that law enforcement
should be carried out by private companies and purchased on the market.
And David Schmidtz (1990) contends that private property rights are a
way of protecting the commons from degradation and preserving resources
for latecomers. Second, libertarians take the relations between people and
their holdings to be relations of justice. Given that property rights protect
the upholding of these relations, libertarians would deny that territorial
rights are justice-promoting in a way that property rights are not. Finally,
many libertarians would reject Nine’s background assumption that rights
“are social tools that we use to protect and encourage the realization of
certain values” (2008b, 961). For most natural rights libertarians, rights
express pre-social facts about the justice and permissibility of various
actions. They would, thus, deny that property rights have a function (in
the relevant sense), and, by extension, would deny that property rights
have a function distinct from territorial rights.

The final argument to be considered is one independently advanced by
both Margaret Moore (2004) and Buchanan (2003). Drawing from
democratic theory, this argument contends that a state’s territory differs
from property in that the former belongs to the people of that state, where
this belonging constrains state authority. For example, Buchanan argues
that this belonging relation entails that exercises of state authority must be
for the benefit of its citizens (2003, 234—5). Similarly, Moore argues that
this relation precludes the state from transferring parts of its territory to
other states, particularly if the inhabitants of those regions do not want
such a transfer to occur (2004, 141—2). These restrictions set territorial
legitimacy apart from ownership, which lacks any such constraints upon its
associated rights of use, exclusion, and transfer.

Insofar as libertarians endorse a consent theory of legitimacy, they
cannot employ this argument to fend off the preceding argument against
private property. Specifically, such libertarians cannot consistently accept
the proposed democratic restrictions on state legitimacy, as they would not
see a legitimate state as subject to any restrictions beyond those imposed by
the consenting parties. According to consent theory, if all parties agree to
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obey the laws of the state, then those parties would be obligated to obey
territorial transfer laws mandating that they now obey the laws of a
different state. Similarly, they would be obliged to obey laws that were
not to their benefit. Of course, a state’s subjects may have insisted on
prohibitions on territorial transfer and/or non-beneficial legislation as a
condition of their consent, thereby giving their state only partial legiti-
macy. However, the fact that it is possible for a state to have full legitimacy
free of such constraints negates the claim that territorial legitimacy is
limited in a way that ownership is not. Thus, libertarians sympathetic to
consent theory could not appeal to this argument to reject the conclusion
that property rights entail territorial legitimacy.

Even if one concedes that legitimacy is bounded in the sense described
previously, the argument against property still goes through. Note that, in
order to succeed, the argument does not have to demonstrate that legiti-
macy and the powers afforded by ownership are identical. Nor does it have
to prove that property rights endow their possessors with a power identical
to some alternative power that states possess (where it is Moore’s and
Buchanan’s contention that this latter power is weaker than — and, thus,
nonidentical to — property owners’ territorial legitimacy). Rather, the
argument merely needs to show that ownership entails territorial legiti-
macy, as one can then infer from the consent theory of territorial
legitimacy that ownership has consent as its necessary condition (given that,
if A implies B and B implies C, then one can validly infer that 4 implies C).
In other words, even if Moore and Buchanan are correct that states are not
territorially legitimate because their powers are constrained in various ways
that territorial legitimacy is not, it would still follow that property owners are
territorially legitimate. Thus, property ownership would still have consent as
its necessary condition irrespective of whether or not states are territorially
legitimate.

4.8 Consent Theory and Self-Ownership

While the foregoing objections do not succeed, the conclusion that
property has consent as its necessary condition creates an apparent prob-
lem for the anarchist contention that persons are able to acquire ownership
of their own bodies through appropriation. If the appropriation of any bit
of matter grants the owners the power of territorial legitimacy, then self-
owners possess territorial legitimacy, as the bodies they own are just bits of
matter like any other resource. Thus, consent theory seemingly entails that
self-appropriation has consent as its necessary condition — a result that
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precludes the kind of easily achievable self-appropriation that was posited
in Chapter 3.

The quick response to this objection is to note that the anarchist
position affirms ASO as opposed to the classical self-ownership thesis —
that is, that self-owners have claims against only certain forms of contact,
namely, contact that does not uniquely generate supplemental benefit.
Because ASO’s posited exclusion rights are much more limited than those
posited by the classical self-ownership thesis, anarchist self-owners are
correspondingly limited when it comes to their ability to issue edicts that
conditionally oblige others. In the case of classical self-ownership, if self-
owner P issues the edict that Q must ¢ if she is in contact with P’s body,
then Q is obligated to ¢ if she is making such contact (as P has the
power to waive her right to exclude Q from her body on the condition
that Q ¢-s). By contrast, this is not true if P has only the exclusion
rights posited by ASO. Given that P only has a right against Q using P’s
body in ways that do not uniquely generate supplemental benefit, she
would have only the following power of self-~sovereignty: If P issues the
edict that Q must ¢ if she is in contact with P’s body, then Q is
obligated to ¢ if she is making such contact and such contact does
not uniquely generate supplemental benefit. Given that this is a much
weaker power than territorial legitimacy, it is not clear that the basis for
positing a consent theory of territorial legitimacy will also support the
claim that self-sovereignty has consent as its necessary condition.
Anarchists might thereby avoid any contradiction between consent
theory and the self-ownership thesis by denying that self-sovereignty
requires consent in the way that territorial legitimacy does.

What if this quick reply does not succeed? Suppose it turns out that self-
sovereignty is, in fact, relevantly similar to territorial legitimacy such that it
has others’ consent as its necessary condition as well. In this case, some
anarchists may be tempted to simply abandon the self-ownership thesis
and maintain that the permissible use of @// resources — including bodies —
is governed by distributive claims rather than property claims. This would
not be an entirely intolerable outcome, as most of the anarchist position
would remain intact: One would still end up with a rejection of private
property and an endorsement of luck egalitarian distributive rights, both of
which have been shown to follow from the moral tyranny constraint and
other core libertarian theses such as the consent theory of legitimacy.
However, as discussed in Sections 1.4 and 1.9, the self-ownership thesis
has many attractive implications; thus, retaining the thesis would enhance
the anarchist position’s plausibility. Additionally, an anarchist position
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that included the thesis would better reflect the commitments of self-
identified anarchists who typically prize bodily autonomy.

Fortunately, there are a number of possible ways to resolve the tension
between consent theory and self-ownership, even supposing that one
rejects the quick reply. Specifically, this section will critically discuss three
additional ways to avoid the posited contradiction, beginning with the
least promising proposal and concluding with the most promising. That
said, each proposal has its own theoretical advantages and disadvantages,
and reasonable people might disagree about which is best when it comes to
resolving the contradiction between the two anarchist theses.

The first way to avoid a contradiction between self-ownership and
consent theory is to weaken the latter such that consent becomes a
necessary condition of a person establishing legitimacy rather than a nec-
essary condition of legitimacy tout court. One would then need to reject
the anarchist contention that self-ownership is acquired rather than native —
that is, one would have to hold that people enter existence with self-
ownership rights already in their possession (either at birth or when they
first attain moral personhood). Together, these adjustments would allow
one to maintain that persons possess self-ownership rights even absent
others’ consent due to the fact that these rights are given rather than
established; by contrast, initial appropriation would require consent, as it
bestows territorial legitimacy vis-a-vis some bit of matter on persons who
did not previously possess this power. In this way, the anarchist could
preserve the self-ownership thesis while still rejecting private property on
consent theory grounds.

However, both of these proposed adjustments come at a cost. First,
treating self-ownership as native rather than acquired gives rise to the
theoretical problems discussed in Section 1.3 and Section 3.6. And,
second, it is not clear why consent would be a necessary condition of
establishing legitimacy but not a necessary condition of legitimacy itself.
Perhaps one might hold that what is problematic is people having discre-
tionary control over what powers they have. Thus, while consent is not
needed to justify a person’s territorial legitimacy, her making herself
legitimate requires such justification. The problem with this suggestion is
that it seems to be the power itself that requires consent, even when it is
not subject to a person’s control. Suppose, for example, that a monarch
insisted that she has possessed territorial legitimacy over some region since
birth. Few consent theorists would think that this makes her claimed
power any less problematic than if it were acquired. This suggests that a
distinction between established and native territorial legitimacy cannot
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support a more limited consent theory that only applies to the former;
rather, such a weakening of the theory would be ad hoc and arbitrary.

A more promising way to resolve the tension between consent theory
and acquired self-ownership is to further weaken the self-ownership thesis
such that it not only assigns the more limited set of exclusion rights
articulated by ASO but also does not assign self-owners the power to waive
those rights conditional on certain future acts being performed. Without
this power, self-owners cannot conditionally permit others to make contact
with their bodies and, thus, cannot impose conditional obligations on
others via the issuing of edicts. For example, standard ASO assigns self-
owner P the power to waive her right against Q using P’s body in a way
that does not uniquely generate supplemental benefit on the condition that
Q wears red, where such conditional waiving obliges Q to wear red if she
touches P in a way that does not uniquely generate supplemental benefit.
By contrast, the even-more-limited version of ASO would deny that P has
this power. This, in turn, entails that Q is obliged to not make the
specified use of P’s body irrespective of what P says, thereby stripping P
of her power of self-sovereignty. Given that the weakened version of ASO
does not entail either self-sovereignty or territorial legitimacy, self-
appropriation would be fully compatible with the conjunction of consent
theory and the fact that no one has consented to anyone else’s self-
ownership.

There are three potential objections to this proposal, though replies can
be made to each. The first objection is that the theoretical choice to
exclude the power to conditionally waive from the bundle of self-
ownership rights is both ad hoc and unmotivated. Why deny persons this
power aside from the fact that it makes self-ownership compatible with
consent theory? In response to this challenge, one might appeal to various
objections that have been made to the conditional exchange of goods and
services. For example, I have elsewhere argued that anarchists’ opposition
to limiting others” freedom leads them to assert that conditional exchange
is morally objectionable (2020b). If this thesis is correct, it would represent
a principled, anarchist-friendly reason for denying that persons have the
power to waive their self-ownership rights conditional on others acting in
some way."’

The second objection is that the proposal threatens to undermine this
chapter’s foregoing argument against the existence of private property, as

*> See also Spafford (2019, 233—4) for an argument that socialists who care about community should
oppose conditional exchange.
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the property proponent could make the same argumentative move and
posit that property owners lack the power to conditionally waive their
property rights. Given that property owners are territorially legitimate only
if they can waive their claims to exclude, the acquisition of non-waivable
exclusionary property rights would not require consent, thereby sidestep-
ping the argument presented in Sections 4.1—4.4. Admittedly, this move
would succeed in its aim of defusing this chapter’s consent theory-based
argument against private property. However, it will be unacceptable to the
defenders of property who would seek to deny this argument. Additionally,
Section 3.1’s argument from the Lockean proviso would still be sound even
if exclusionary property rights are not waivable. Thus, the anarchist could
still maintain that no one owns any external natural resources (though she
would have only one argument to support this claim rather than two)."®

Finally, one might reject this proposal on the grounds that non-waivable
exclusion rights are unattractive, as they do not give self-owners enough
moral control over their bodies. Consider, for example, the person who
wishes to spar in a boxing ring with a friend or be kissed by someone who
made her laugh. Absent a power to waive her self-ownership rights, she
could not give others moral permission to make such contact with her
body. Such activities would thereby wrong her — and this would be true
even if she held all of the attitudes and performed all of the actions
associated with giving consent. Such a result would be highly implausible,
thereby ruling out this strategy for rescuing self-ownership from consent
theory.

In response to this objection, note that the proposed weakening of ASO
does not deny self-owners the power to waive their rights. Nor does it
deny them the power to waive their rights conditional on some already
obtaining fact or even most future occurrences. Rather, it merely denies
them the power to waive their exclusion rights conditional on the

*® This reply requires qualification. Section 3.1 did appeal to the waivability of property rights as part

of its argument for the claim that appropriation almost never satisfies the Lockean proviso.
Specifically, it appealed to the interpretation of the proviso put forward in Section 1.2 wherein it
was held that appropriation succeeds only if no subsequent waiving of the established claims could
leave others worse offpc. It then argued that practically all candidate appropriations would violate
this necessary condition, as someone would almost always be left worse offyc if the appropriator’s
established exclusion rights were waived in the most disadvantageous way possible. However, if
property rights do not include the specified power to waive, that limits the extent to which
appropriators could realize costpc-imposing patterns of exclusionary claims via waiving. Thus,
there will be more cases of appropriation that satisfy the Lockean proviso, potentially allowing for
some ownership of external resources (though it would likely be quite limited given the scarcity of
resources and the associated costspc of (non-waivable) exclusion rights).
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otherwise-excluded party performing some future action. Thus, in both
the boxing and kissing cases presented just prior, the person would be able
to waive her claims against bodily contact. Granted, there would still be
some cases where this proposal would not allow for conditional waiving of
the kind favored by libertarian-minded people. For example, sex work,
hired surrogacy, and the purchase of kidneys or blood plasma would
violate the self-ownership rights of the persons whose bodies are being
used — and this would be true irrespective of whether they agreed to sell
their bodies in this way. However, this is a relatively small theoretical cost
to pay for rescuing the self-ownership from the consent theorist’s argument
against property ownership."'”

The final proposed way to make ASO compatible with consent theory is
to weaken the latter such that P can acquire the power of territorial
legitimacy — or, more precisely, self-sovereignty — vis-a-vis Q if and only
if (a) P acquires consent from Q or (b) she would not be responsible for
leaving Q worse offgc regardless of how P exercised her acquired power.
This added disjunct (b) would then be satisfied by self-appropriation for
reasons similar to why self-appropriation satisfies the Lockean proviso (as
discussed in Section 3.2). To see this, consider a case where Q’s ¢-ing would
make contact with P’s body and thereby generate x units of advantage
for Q without uniquely generating any supplemental benefit. Further,
suppose that P exercises her power of self-sovereignty and issues the edict
that, if Q ¢-s, she must also y, where y-ing imposes some cost of y on Q.
Given that P’s established claim is conditional, Q’s choice to either ¢ or not
¢ will determine what her future full compliance involves, and, thus, what
costsgc she incurs. In the full-compliance world where Q declines to ¢, the
costgc she incurs is simply x;, as she foregoesgc the advantage she would have
had if she had made the specified contact with P’s body. By contrast, the
full-compliance world where Q ¢-s is one where Q also y-s, with Q thereby
avoiding the cost of x but incurring the cost of y.

Why, then, is P not responsible for leaving Q worse offgc when she
issues her edict? Recall from Section 3.4 that P is responsible for imposing
some costgc on Q only if Qs incurred costgc survives the nonexistence

'7 Interestingly, this result actually brings the position into greater alignment with the intuitions of many
non-libertarians who believe that sex workers/plasma sellers/etc. are wronged despite explicitly
agreeing to permit the use of their bodies in exchange for money. Thus, this implication of the
proposed modification of ASO may actually be an advantage for the theory rather than a cost. That
said, the argument of the book is primarily directed at libertarians who do not share these intuitions.
For this reason, the fact that the proposal’s implications run contrary to libertarian intuitions is
presented as a theoretical weakness rather than a strength.
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comparison — that is, Q would not suffer that cost in the closest possible
full-compliance world where P does not exist. Further, note that the costgc
that Q would incur if P had never existed is equal to x, as 's nonexistence
would preclude Q from obtaining the x units of advantage that she would
otherwise acquire by using s body. Thus, the costsgc of Q not ¢-ing are
equal to the costsgc she incurs in the world where P does not exist — that is,
the former costspc do not survive the nonexistence comparison. This, in
turn, implies that P is not responsible for Q incurring a costgc of x when
she does not ¢.

What if a fully compliant Q does ¢? Given that her ¢-ing entails that she
will then y and incur a costgc of y, there are two possibilities: either she
ends up no worse offgc than if she did not ¢ (because x > y) or she ends up
worse offpc (because x < y). If ¢-ing leaves her no worse offgc, then P is
not responsible for leaving her worse offgc, as she is no worse offgc in the
world where she ¢-s than the world where P does not exist. For, as noted in
the previous paragraph, Q is no worse offgc in the world where she does
not ¢ than she is in the nonexistence world; thus, if she is no worse offgc in
the world where she ¢-s than she is in the world where she does not ¢,
then, transitively, she is no worse offgc in the world where she ¢-s than she
is in the world where P does not exist.

Suppose, instead, that Q is worse offgc if she ¢-s relative to the world
where she does not due to x being less than y. In this case, Q may end up
worse offzc than she would be in the world where P does not exist.
However, recall from Section 3.4 that an additional necessary condition
of P being responsible for leaving others worse offgc is P having unilaterally
left them worse offgc. In other words, any avoidable costsgc that Q incurs
due to her subsequent choices do not count when assessing whether 2 is
responsible for leaving her worse offpc (i.e., whether Condition (b) is
satisfied). Given that Q could avoid the supplemental costspc of ¢-ing
by not ¢-ing, it follows that P is not responsible for these costsgc. Thus,
irrespective of which choice Q makes, P is not responsible for her incurred
costsgc, that is, P is not responsible for leaving Q worse offgc. Further,
given that P’s edict was described generically, it follows that a self-sover-
eign P will never be responsible for leaving Q worse offgc by issuing an
edict, with self-sovereignty thereby necessarily satisfying Condition (b) of
the revised consent theory of self-sovereignty. Thus, self-sovereignty is
compatible with the previously proposed revised consent theory.

There are two objections to this proposal that are worth addressing. The
first worry is that the move to append Condition (b) to standard consent
theory is ad hoc and, more problematically, in tension with the motivations
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for adopting consent theory in the first place. Here, one might reply by
appealing to the claim in Chapter 2 about the relationship between consent
theory and the moral tyranny constraint. Specifically, Section 2.4 suggested
that the reason for endorsing consent theory is that legitimacy satisfies the
moral tyranny constraint only if it has consent as its necessary condition.
Because legitimate authorities are able to foreseeably and discretionarily leave
others worse offpc via the issuing of edicts, they must be denied the ability to
unilaterally do so; that is, consent must be a necessary condition of this
power to oblige. However, Section 3.4 argued that the moral tyranny
constraint should be generalized such that it condemns moral theories that
allow people to leave others worse oftpc while being responsible for leaving
others worse offpc in this way. And it has now been shown that self-
sovereign agents are never responsible for leaving others worse offgc in
this way. Thus, there is no moral tyranny-related reason for insisting
that consent is always a necessary condition of self-sovereignty and territorial
legitimacy more generally. Rather, Condition (b) is an appropriate
addition to standard consent theory, as, like Condition (a), it allows for
(territorial) legitimacy so long as that power does not violate the moral
tyranny constraint.

The second objection is that this amendment effectively reduces consent
theory to the Lockean proviso. Once one makes non-worseningpc a
disjunctive sufficient condition of legitimacy (and self-sovereignty) along-
side consent, the resultant principle starts to closely resemble the proviso
with its contention that an act of appropriation establishes (self-)ownership
rights if and only if the established claims and the possible subsequent
waiving of those claims would not leave others worse offgc. After all, both
consent theory (in its revised form) and the proviso are satisfied if the
established rights of exclusion — when paired with the power to waive those
rights — do not leave others worse offpc. Thus, one might worry that this
third compatibilist proposal renders the argument of this chapter redun-
dant (even if it does allow for self-appropriation).

Two things can be said in response to this objection. First, one might
reply that even if the Lockean proviso and the proposed revision of consent
theory do not differ importantly in their content, this does not diminish
the dialectical significance of the foregoing argument. Even if one ends up
accepting a consent theory that is quite similar to the Lockean proviso, one
does so because standard consent theory threatens to negate the existence
of all private property including the modest self-ownership rights posited
by ASO. In other words, the proposed revision represents the conclusion
of an independent argument against private property that has the standard
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consent theory of legitimacy as its starting premise. This is of particular
dialectical significance given that those who favor private property seem-
ingly need to endorse a consent theory of legitimacy for the reasons
discussed in Section 4.5: Absent such a theory, people are liable to have
various permissions to use their owned property stripped from them by
state regulation. Thus, one can understand the foregoing argument as a
way of pressuring both consent theorists and property rights proponents
into first giving up private property and then accepting a revised version of
consent theory that approximates the Lockean proviso.

Second, note that there is an important difference between the compa-
tibilist revision of consent theory and the Lockean proviso, namely, that
the latter does not make consent a sufficient condition of appropriation.
However, the foregoing discussion also suggests that this is something of
an oversight and that the proviso should really take a disjunctive form with
both consent and non-worseninggc serving as individually sufficient and
disjunctively necessary conditions of appropriation. Thus, one might take
the proposed compatibilist position to represent a synthesis of the proviso
and standard consent theory. Specifically, each principle can be under-
stood as an attempt to address initial appropriation’s moral tyranny
problem, with the proviso aiming to preclude culpable worseninggc while
consent theory aims to preclude any sort of wunilateral worseninggc. Yet,
when considered in sequence, each principle appears to be overly stringent.
The proviso is too stringent because it precludes consensual appropriation
that leaves the consenter worse offgc — an outcome that is unproblematic
vis-a-vis the moral tyranny constraint. And standard consent theory is too
stringent because it demands consent even when a successful appropriator
would be unable to leave anyone worse offpc irrespective of how she
exercised her established powers. By contrast, the posited compatibilist
version of consent theory allows for appropriation given either consent or
non-worseninggc, thereby correcting for the respective overreaches of the
proviso and standard consent theory. It is, thus, importantly distinct from
the Lockean proviso (in addition to the fact that it is derived from standard
consent theory).

4.9 Philosophical Anarchism and the Anarchist Conclusion

Before concluding, it is worth drawing attention to how the argument of
this chapter — or, more precisely, the thesis that ownership entails territo-
rial legitimacy — helps to contextualize what Section 1.6 called the anarchist
conclusion. When it comes to discussions of state legitimacy, consent
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theorists are philosophical anarchists who insist that there are no existing
legitimate states (while allowing that there could be a legitimate state under
the appropriate conditions).”” However, this position raises a natural
objection, namely, that it seems to problematically imply that there is no
obligation to comply with just laws. While much legislation is immoral,
states also pass laws mandating that persons act in ways that morality seems
to require, for example, laws that forbid murder. Thus, upon first encoun-
tering philosophical anarchism, many worry that it negates obligations to
comply with these laws — that is, obligations to act in the way that morality
requires — or to cooperate with state authorities who are enforcing these
laws.

In reply to this worry, philosophical anarchists typically note that there
are many independent grounds for obligations aside from the edicts of the
legitimate state. For example, Simmons (1999) draws a distinction
between justification and legitimacy. On this account, a legitimate state
is one that has the exclusive right to impose novel obligations upon its
subjects as a result of some sort of special relation that they stand in with
respect to one another (746, 752)."” By contrast, a justified state is one that
a person has reason not to undermine (and perhaps even reason to
support) in virtue of its moral quality (753). Additionally, Simmons
introduces a notion that might be called justified action. The idea here is
that the moral character of some specific action carried out by a state gives
others reason to not interfere (and possibly assist) with that action. Thus,
even if a state is neither legitimate nor justified, one might be morally
required not to interfere with some moral action such as its deployment of
police officers to prevent violence (770).

In other words, the philosophical anarchist reply to the aforementioned
worry is that, even if a state is not legitimate, individuals might still have
certain obligations with respect to that state and its actors. Similarly, the
anarchist who rejects private property can apply this rejoinder to worries
about what obligations people have vis-a-vis natural resources in a world
without private property. Specifically, even if the anarchist position denies
individuals the territorial legitimacy entailed by property rights, it can still
assign them distributive rights that determine which uses of natural resources
are permissible. Thus, the anarchist conclusion can be understood as an

"8 For a helpful discussion of philosophical anarchism, see Simmons (2001, 102—21).

' This statement of legitimacy is not quite identical to that introduced in Section 1.1, as the latter
notion is not defined in terms of the introduction of novel obligations. However, that account of
legitimacy is also based upon an account provided by Simmons, albeit a later one that appears to
articulate his revised understanding of legitimacy.
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application of Simmons’ philosophical anarchism to the special case of
property ownership: Given the absence of legitimate property owners, it
appeals to other moral bases to posit a set of distributive obligations vis-a-vis
the use of land and resources.

4.10 Conclusion

Thus concludes the anarchist argument against private property. The
contention has been that two distinctively libertarian theses — namely,
the Lockean proviso and the consent theory of legitimacy — independently
entail that persons lack any sort of private property rights over natural
resources. Social anarchism can, thus, be understood as an inversion of
standard libertarianism: While it starts out with core libertarian premises,
it arrives at the opposite conclusion regarding the existence of private
property. However, this result does not establish that one ought to instead,
accept the egalitarian anarchist conclusion introduced in Section 1.6.

Defending this claim will be the task of Chapter s.
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Entitlement Theory without Entitlements

Likewise the land is indispensable to our existence, — consequently a
common thing, consequently insusceptible of appropriation; but
land is much scarcer than the other elements, therefore its use must
be regulated, not for the profit of a few, but in the interest and for the
security of all. In a word, equality of rights is proved by equality of
needs. Now, equality of rights, in the case of a commodity which is
limited in amount, can be realized only by equality of possession.
Pierre-Joseph Proudhon, Whar Is Property?

Chapters 3 and 4 have argued that there are no existing property rights.
Further, they argued that this conclusion follows independently from two
principles that libertarians generally accept, namely, the Lockean proviso
and the consent theory of legitimacy. The chapters, thus, articulated the
distinctive anarchist thesis that private property ought to be rejected on
libertarian grounds. However, this thesis underdetermines which permis-
sions people have vis-a-vis the unowned resources that make up the natural
world. One possibility is that, absent property rights, persons remain in the
state of nature with respect to natural resources; that is, all persons have a
permission to use any unowned resource and no one has a right against any
other person using any resource. In this view, the only claims that persons
can have vis-a-vis natural resources are the property rights that are gener-
ated by acts of initial appropriation. Thus, if practically all atctempted
appropriations fail because they violate the Lockean proviso or require
consent that has not been given, it follows that there are simply no claims
against others using any unowned object. Call this the Hobbesian conclu-
sion. By contrast, the anarchist conclusion proposed in Section 1.6 main-
tains that people do possess certain claims against others using unowned
resources. Specifically, these claims correspond to the prescriptions of a
luck egalitarian principle of distributive justice such that each person has
a set of claims against others interacting with unowned resources in a
way that would generate an unjust distribution of holdings (where a
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distribution is just if and only if it is either equal or any inequality
corresponds to some sanctionable choice on the part of the worse off).

Given that there are multiple conclusions that are compatible with the
rejection of private property, why should one accept the anarchist conclu-
sion rather than the Hobbesian conclusion? After all, there is a strong
reason for favoring the latter over the former, namely, that the anarchist
conclusion appears to be incompatible with the kind of entitlement theory
of justice that is both a signature commitment of libertarian thought and
seemingly presupposed by the endorsement of ASO in Chapter 1. Briefly,
entitlement theories assert that justice is a function of the historical choices
that persons have made. While there are many ways of formulating an
entitlement theory, most variants approximate Nozick’s paradigm account
wherein the justice of some set of holdings depends on whether people are
entitled to the holdings they possess (1974)." Specifically, Nozick’s theory
of entitlement posits that a person is entitled to some holding if and only if
(a) it was unowned and she acquired it in accordance with the relevant
principles of justice in acquisition or (b) it was owned by some person
from whom she acquired it in accordance with the relevant principles of
justice in transfer (1974, 151).” Justice in holdings, then, obtains if
everyone is entitled to the holdings they possess (151).

In addition to positing this historical account of justice in holdings, Nozick
also argues that entitlement theories are incompatible with any non-entitle-
ment principle of distributive justice, where “non-entitlement theories” is
inclusive of both “end-state” principles of justice (i.e., principles that make no
reference to historical events) and “patterned” principles of justice (i.e.,
principles that make justice a matter of how much people have relative to
some relevant property they possess, such as merit or their having contributed
some quantity of labor to the social product) (1974, 153-60). Given that luck
egalitarianism is a non-entitlement theory of justice, it follows that entitle-
ment theories are incompatible with luck egalitarianism — and, thus, so are the
set of distributive rights posited by the anarchist conclusion.’

Some prominent proponents of entitlement theories of justice include Mack (1976), Rothbard (1978),
Lomasky (1987), Steiner (1994), Narveson (1988), Feser (2005), and van der Vossen (2009).
Nozick goes on to revise this account so as to incorporate a principle pertaining to the rectification of
injustice. This principle holds that each person is entitled to the holdings they would have had absent
all historical rights violations (Nozick 1974, 152-3). For a discussion of the shortcomings of both the
original account and the revised version, see Lawrence Davis (1976, 838—40).

The reason that “entitlement theories” is plural is because an entitlement theory is a kind of moral
theory that posits that justice is a function of whether holdings were acquired in accordance with
principles of just acquisition and just transfer. Given that there are various principles of just
acquisition and just transfer that one might posit, there will be many different entitlement

M
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If this is correct, this incompatibility would be a serious problem for the
anarchist conclusion, as there are two reasons that the anarchist cannot
simply reject entitlement theories of justice as false. First, note that one of
the theoretical advantages of the anarchist position is that it puts dialectical
pressure on libertarians to accept egalitarian conclusions. Because it
embraces core libertarian principles as its starting premises, the anarchist
argument is much harder for libertarians to dismiss than other egalitarian
arguments. If, for example, one defends egalitarianism by arguing from
some set of non-libertarian premises, libertarians can avoid the conclusion
by, first noting that egalitarianism is incompatible with their preferred
principles and, second, using that incompatibility to justify rejecting the
most controversial non-libertarian premise. By contrast, the anarchist
position is not so easily avoided, as it begins with libertarian premises —
that is, premises that libertarians cannot easily reject. However, this
dialectical advantage is compromised if the anarchist has to reject entitle-
ment theories on the grounds that they are incompatible with the anarchist
conclusion. For, in that case, libertarians might simply insist that the
anarchist’s modus tollens argument against entitlement theories is actually
a modus ponens argument; that is, the anarchist conclusion must be rejected
as its negation follows from the acceptance of an entitlement theory
of justice.

Second, and more straightforwardly, the anarchist position presupposes
an entitlement theory of justice, as it grants that people can establish
property rights over things via proviso-satisfying acts of initial appropria-
tion, thereby endorsing a central tenet of entitlement theories. Granted,
the set of established self-ownership rights is weaker than those posited by
entitlement theorists; however, given that these rights are acquired via
actions that accord with a principle of just acquisition, the anarchist
argument for ASO still presupposes an entitlement theory of justice.
Thus, if the anarchist conclusion proves to be incompatible with entitle-
ment theories of justice, the anarchist cannot simply reject such theories
without potentially negating her thesis that people can appropriate their
bodies. This suggests that anarchists might be forced to choose between
self-ownership and egalitarianism, with those who favor the former having
to give up the anarchist conclusion in favor of the Hobbesian conclusion.

This chapter will argue that this is a false dilemma, as the anarchist
conclusion is, in fact, compatible with entitlement theories — at least, when

theories, where these theories are individuated based upon which combination of principles
they endorse.
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the latter are properly specified. First, though, it will argue that there 7s a
serious cost to endorsing the anarchist’s Hobbesian rival. Specifically,
Section 5.1 will argue that the Hobbesian conclusion violates the moral
tyranny constraint, and, for this reason, is unacceptable. Thus, those who
accept the moral tyranny constraint (and the argument of the Chapters 3
and 4) ought to accept the anarchist conclusion rather than the Hobbesian
one. Sections 5.2 through 5.6 will then argue that the anarchist conclusion
is compatible with both entitlement theories of justice and the arguments
for accepting such theories. Finally, Section 5.7 will defend the egalitarian
component of the anarchist conclusion. Specifically, it will defend the
conclusion’s presumption that all persons start out with a claim to an equal
share of advantage by arguing that it, too, follows from a core libertarian
premise (albeit, not the moral tyranny constraint).

5.1 Hobbesian Moral Tyranny

The argument against the Hobbesian conclusion need not be terribly
extensive, as even libertarians averse to the anarchist conclusion will likely
find the implications of this alternative comparatively unattractive. For
example, few libertarians would want to affirm the Hobbesian implication
that a person who labors on some resource and improves its value has no
claim against others coming and destroying that resource or taking it for
themselves. However, it is worth briefly exploring why this result is a
theoretical problem for the Hobbesian conclusion, as the answer to this
question will help to further bolster the contention in Chapter 2 that the
moral tyranny constraint entails a broad array of particular moral judg-
ments and, thus, should be accepted as the conclusion of a process of
reflective equilibrium.

A natural temptation is to reject the Hobbesian conclusion on the
grounds that a world with neither private property rights (over external
resources) nor distributive rights would be miserable and poor. According
to this line of thinking, it would almost always be imprudent to improve
resources in such a world, as others would be free to come and take
whatever it is that one produced without having to bear any of the
associated costs of production. Thus, all but the most altruistic persons
would refrain from producing goods or carrying out even very basic
economic activities like agriculture. This would make the Hobbesian
world a world without industry — a world of hunters, gatherers, scavengers,
and deep poverty. Given the unattractiveness of such a world, the
Hobbesian conclusion must be rejected.
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The problem with this argument is one that will be familiar from the
discussion in Section 1.2. There, in the context of discussing the Lockean
proviso, it was argued that moral changes are causally inert due to not
being physical (or mental) events. When someone stakes a claim and
declares herself to be the owner of some resource, people will behave in an
identical fashion whether or not that attempted act of initial appropriation
succeeds as a matter of moral fact. Thus, an act of initial appropriation will
never leave others worse off. For this reason, it was posited that the
real concern with initial appropriation was whether or not counterfactual
compliance with the established rights would leave others worse off.
Similarly, when considering what was wrong with strict egalitarian theories,
it was noted that someone spitefully destroying her own advantage will not
actually leave others worse off because their post-destruction holdings are a
function of their society’s contingent redistributive institutions, not any
moral fact about whether their holdings are just. Rather, the problem with
strict egalitarianism is that it enables the spiteful destroyer to leave others
worse off assuming everyone were to fully comply with the prescriptions of
that moral theory.

The posited objection to the Hobbesian conclusion seems to make the
same kind of mistake. It presupposes that an absence of property claims
and distributive claims will result in persons behaving differently than they
would in the world where they have such claims. However, this presump-
tion is incorrect for the reasons just discussed: People’s behavior is a
function of their beliefs and their social contexts, not the moral facts.
Thus, any objection to the Hobbesian conclusion that appeals to its
supposed undesirable outcomes cannot succeed. Even if the Hobbesian
conclusion were true, people would not behave any differently than they
would if it were false, which is to say they would have still set up systems of
legally enshrined private property with all of the attendant economic and
social consequences.

Rather, the unacceptability of the Hobbesian conclusion is better
explained by appealing to the moral tyranny constraint. Note that if a
person has a property claim or a distributive claim against others using
some resource in an advantage-diminishing way, then they will owe her
compensation if they infringe upon this claim. Given that this remedial
duty would be discharged in the full-compliance world, she will end up no
worse offgc as a result of their use of the resource, as the compensation
would offset any costsgc she would have otherwise incurred due to their
infringing action. By contrast, if the Hobbesian conclusion is correct, then
persons lack any claims vis-a-vis natural resources. This, in turn, implies

https://doi.org/10.1017/9781009375429 Published online by Cambridge University Press


https://doi.org/10.1017/9781009375429

5.2 The Incompatibilist Argument 157

that they have no claim to any sort of compensation when others act on
any given resource. For example, a scavenger could come and take every-
thing that a farmer produces without owing the farmer anything in virtue
of this action.” Thus, the scavenger would be able to unilaterally, discre-
tionarily, and foreseeably leave the farmer worse offgc, in violation of the
moral tyranny constraint.

Given that the Hobbesian conclusion violates the moral tyranny con-
straint in this way, one can appeal to the constraint to explain the
unacceptability of this conclusion. While the truth of the Hobbesian
conclusion would not entail that people end up living up in a chaotic
and impoverished state of nature, it would license people to foreseeably,
discretionarily, and unilaterally leave others with lesspc. Thus, one can
deny the Hobbesian conclusion on moral tyranny grounds. This result
further bolsters the moral tyranny constraint’s explanatory power, thereby
strengthening the reflective equilibrium argument for the constraint pre-
sented in Section 2.3.

5.2 The Incompatibilist Argument

Given that the Hobbesian conclusion violates the moral tyranny constraint,
one must posit some other thesis that does assign persons duties vis-a-vis
natural resources. Further, given the arguments of Chapters 3 and 4, these
duties cannot be property rights and must, instead, be distributive claims of
some variety. Given these constraints, the anarchist conclusion seems like a
promising candidate thesis to endorse to avoid the moral tyranny of both
private property acquisition and the Hobbesian conclusion.” However, as
noted earlier, this conclusion’s incorporation of luck egalitarianism appears
to render it incompatible with any entitlement theory of justice. Thus, one

* Granted, there are certain measures that the farmer could take to preclude this outcome. While she
will not be able to protect her crops via coercive means when such coercion violates the rights of
others, she might employ various noncoercive measures such as building a very secure wall around
her farm. That said, barring a state of complete security where no person is able to seize any other
person’s products, the Hobbesian conclusion will still violate the moral tyranny constraint.
Additionally, even if, as a matter of contingent fact, no person was able to seize someone else’s
holdings, one might think that both moral theories and meta-theories like the moral tyranny
constraint are necessarily true; thus, the Hobbesian conclusion would still violate the moral
tyranny constraint because it would allow people to leave others worse offpc in the possible worlds
where people’s holdings are not totally secured.

Granted, the moral tyranny constraint would be satisfied by many theories of distributive claims so
long as those theories are sensitive to responsibility in the sense discussed in Chapter 6. Thus, the
foregoing argument does not show that one must accept the egalitarian aspect of the anarchist
conclusion. Much more will be said about this point in Section 5.7.

“
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might worry that accepting the anarchist conclusion requires rejecting
entitlement theories with all of the attendant theoretical costs discussed in
this chapter’s introduction. The task of the subsequent four sections is to
argue against this conclusion by demonstrating that the anarchist conclusion
can be reconciled with entitlement theories of justice.

Why think that the anarchist conclusion is incompatible with an
entitlement theory of justice? Begin by returning to luck egalitarianism’s
contention that an inequality is unjust if (and only if) it is due to luck —
that is, if the worse-off party has not made some relevant sanctionable
choice that justifies that inequality. By contrast, Nozick’s articulation of
entitlement theories holds that a distribution is just if each person is
entitled to her respective holdings. Now consider a case where holdings
are distributed contrary to the prescriptions of luck egalitarianism — that is,
someone is worse off than another person despite not having chosen
sanctionably — but, by hypothesis, all such holdings have been obtained
via just appropriation and transfer. In such a case, luck egalitarianism
would entail that the distribution is unjust while the entitlement theory
would entail that it is just. Thus, one must reject one of the two theories to
avoid contradiction.

Does this simple incompatibilist argument demonstrate that entitlement
theories of justice are incompatible with the anarchist conclusion in
addition to standard luck egalitarianism? Entitlement theorists might be
tempted to answer this question affirmatively, as the anarchist conclusion
assigns distributive claims in accordance with the prescriptions of a luck
egalitarian principle of justice. As just noted, luck egalitarianism holds that
a distribution is just if and only if any inequality reflects some sanctionable
choice on the part of the worse off. The anarchist conclusion then
incorporates this judgment by assigning to each person claims against
others using unowned resources in a way that would leave her worse off
than others (where a person forfeits some of these claims when she chooses
sanctionably). Thus, entitlement theorists might reasonably infer that the
anarchist conclusion is similarly incompatible with entitlement theories
of justice.

Against this inference, one might contend that the anarchist conclusion
does not presuppose or otherwise imply the luck egalitarian principle of
justice. Rather, it simply employs this principle as a way of determining
which claims people have, without aflirming luck egalitarianism’s assertion
that any luck-based inequality is unjust. Thus, the anarchist conclusion
sidesteps the incompatibilist argument, as it does not entail that distribu-
tion in the posited case is unjust. However, this move is a bit too quick, as
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there is arguably a conceptual relation between people’s assigned claims
and justice that allows for the incompatibilist argument to be applied to
the anarchist conclusion. Specifically, one might think that, at least in
most cases, if a person has a claim to some state of affairs obtaining, then it
is just if that state of affairs obtains — that is, the state of affairs is just.® Or,
more modestly, one might merely hold that a state of affairs is unjust if a
person has a claim against the realization that state of affairs. (Perhaps she
must hold this claim against all other persons.)

If this is right, then the anarchist conclusion’s assignment of claims does
entail that certain unequal distributions are unjust. Specifically, it will
declare that a state of affairs is unjust if someone generated a luck-based
inequality by acting on an unowned resource. Notably, this includes
distributions where everyone is also entitled to their holdings — that is,
distributions that are just according to an entitlement theory of justice.
Thus, one cannot rescue the anarchist conclusion from the incompatibilist
argument by denying that it declares distributions unjust.

5.3 The Left-Libertarian Solution

One strategy for avoiding the incompatibilist argument is to constrain
entitlement theories in a way that precludes the possibility of the posited
case obtaining (i.e., someone suffering luck-based disadvantage when
everyone is entitled to their holdings). This approach is popular among
left-libertarians, who maintain that the appropriation of resources is con-
strained by an egalitarian proviso. For example, Otsuka (2003), in defend-
ing a luck egalitarian principle of equal opportunity for welfare, argues that
there can be no case where this principle is violated but all holdings
have been acquired through either just transfer or just appropriation.

© The reason for the qualifier is that there are some potential counterexamples to the unqualified
version of this claim. For example, David Miller (2017, S1.2) suggests that emergency situations
might give rise to duties — and more specifically enforceable duties — that exceed what is required by
justice. Similarly, Buchanan (1987, 562—3) argues that people might have enforceable duties that are
not duties of justice, for example, duties to solve collective action problems. However, as Miller
notes, these exceptions are rare. More importantly, when it comes to the foregoing dialectic, the
incompatibilist argument will extend to the anarchist conclusion so long as its posited case is one
where duties to refrain from realizing some state of affairs imply injustice. In other words, the
anarchist conclusion will be incompatible with entitlement theories if there is a# least one case where
(a) a luck-based inequality obtains, (b) everyone has justly acquired their holdings according to the
relevant entitlement theory, and (c) duties to refrain from realizing a state of affairs in this case imply
that the state of affairs is unjust.
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Specifically, he argues that an egalitarian proviso obtains such that one can
appropriate some natural resource only if everyone else is left an equally
good share of unowned natural resources — where two shares are equally
good if and only if the holders of those shares have an equal opportunity to
obtain welfare via the use and/or exchange of their holdings. Given that
luck-based inequality can obtain between two people only if they did not
have equal opportunities to obtain welfare, it follows that any luck-based
inequality implies a violation of Otsuka’s egalitarian proviso. Thus, the
existence of luck-based inequality implies that the better-off did not justly
acquire their property. This, in turn, implies that the case posited by the
incompatibilist argument is impossible: There cannot be a situation where
a luck-based inequality obtains but each person is entitled to her respective
holdings.

While this strategy may succeed, it is vulnerable to various objections.
For example, Mathias Risse notes that anti-egalitarian libertarians might
simply reject Otsuka’s egalitarian proviso on the grounds that they reject
the fairness considerations that ground it (2004, 354—5). Notably, Otsuka
defends his proviso by suggesting that it would be unfair if the first person
to encounter a natural resource were able to acquire it and thereby
preclude later arrivals from reaching the level of welfare that they would
have achieved had they arrived first and appropriated that resource (1998,
78). However, in response to this complaint, an anti-egalitarian libertarian
might simply deny that fairness is a genuine moral concern, or, more
modestly, contend that it does not bear upon whether a holding is just.
Thus, she would deny the egalitarian proviso, thereby readmitting the
possibility of cases where the anarchist conclusion and entitlement theories
entail incompatible claims about justice.

More importantly, note that the posited egalitarian proviso is incom-
patible with the Lockean proviso introduced in Chapter 1 and defended in
Chapters 2 and 3. Because the latter allows for appropriations that deny
others an equal opportunity to obtain welfare (so long as no one is left
worse offgc), there will be cases where the two provisos will yield contra-
dictory judgments. Thus, the anarchist cannot employ the kind of egali-
tarian proviso favored by left-libertarians while sustaining her commitment
to the Lockean proviso. Of course, she could abandon that part of her
position, but doing so would undermine the argument of Chapter 3,
which, in turn, would leave her endorsement of ASO without its founda-
tional supporting argument. Given the high theoretical costs of abandon-
ing the Lockean proviso, some other strategy is needed for making the
anarchist conclusion compatible with entitlement theories of justice.
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5.4 Just Holdings vs. Just Distributions

Fortunately for the anarchist, there is an alternative compatibilist strategy
available to her. This approach revises entitlement theories but does so
without any appeal to fairness or egalitarian notions that entitlement
theorists might be happy to reject. Rather, it contends that there is an
internal problem with the foregoing account of entitlement theories that
should motivate any entitlement theorist to revise her theory in the way
suggested subsequently. Recall that entitlement theories have so far been
defined using Nozick’s formulation: A distribution is just if all persons are
entitled to their respective holdings. However, suppose that someone’s
holdings include some unowned thing that she has never bothered to
appropriate but nonetheless possesses.” Given such possession, Nozick’s
posited sufficient condition of justice would not obtain, as it would not be
the case that each person is entitled to her respective holdings. While this
does not imply that the distribution is unjust (as it might be neither just
nor unjust), it does mean that, even if everyone else is entitled to their
holdings, this is insufficient for establishing the justice of the overall
distribution and everything that justice entails. For example, one implication
of a distribution being just is that one cannot permissibly redistribute or
destroy anyone’s holdings without her consent. Indeed, the reason that
Nozick seemingly posits an entitlement theory of justice is to explain the
purported wrongness of such nonconsensual redistribution/destruction.
Thus, if a single person’s possession of an unowned object is sufficient
for negating the justice of the entire distribution — where this implies that
it might be permissible to redistribute or destroy any holding — then the
posited account of entitlement theories seems inadequate.

To resolve this problem, the entitlement theorist should maintain that
what justice predicates is not the distribution as a whole but, rather, any
given holding or set of holdings. In other words, Nozick’s suggestion that a
distribution is just if each person is entitled to her holdings should be
rejected in favor of the following revised entitlement theory: Some holding is

7 An anonymous reviewer suggests that proposed case is impossible, as Nozick might take the
possession of any unowned thing to entail its appropriation so long as such appropriation satisfies
the Lockean proviso. It is not fully clear whether Nozick would endorse this view, but even if one
grants that he would, the posited case can simply be adjusted by stipulating that the possessed object
cannot be appropriated because such appropriation would violate the Lockean proviso. Or,
alternatively, one might even take the object to be stolen. For the argument to succeed, one must
merely grant that there is at least some case where a person possesses a thing without owning it.
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just if its possessor is entitled to it.” This theory would allow the entitle-
ment theorist to maintain that it is impermissible to nonconsensually
redistribute or destroy those holdings to which people are entitled (as
those holdings are just), even if that person or some other person possesses
an unowned thing. At the same time, it would allow that one might
permissibly redistribute unowned holdings. Such a result seems to best
capture what entitlement theorists like Nozick have in mind when advanc-
ing their theories.

However, if one accepts this restatement of the relationship between
entitlements and justice, then one must reject the argument that entitle-
ment theories are incompatible with the anarchist conclusion. Recall that
this argument posits a case where everyone is entitled to their holdings but
someone uses an unowned resource in a way that generates a luck-based
inequality between two persons. The anarchist conclusion entails that the
worse-off party had a claim against this use of resources, which, in turn,
implies that the resulting distribution is unjust. By contrast, the entitle-
ment theory as originally stated entails that the resulting distribution is just,
as everyone is entitled to their holdings. Thus, a contradiction was reached.
However, the revised entitlement theory does not affirm that the distribu-
tion is just; rather, it merely maintains that the owned holdings are just —a
result that is entirely compatible with the anarchist conclusion’s implica-
tion that the entire distribution is unjust. One is therefore free to endorse
the anarchist conclusion without having to give up the entitlement theory
presupposed by the social anarchist position (at least, once this entitlement
theory is appropriately specified in the way just described).

5.5 Is Entitlement Necessary for Justice?

Proponents of the incompatibilist argument might object to this conclu-
sion by disputing the way in which entitlement theories of justice have
been characterized. Note that the foregoing discussion of the incompatibi-
list argument follows Nozick in positing that a distribution is just if every
person is entitled to her holdings. However, the incompatibilist might
argue that entitlement is not merely a sufficient condition of justice but also
a necessary one. In other words, a proper interpretation of Nozick’s theory
would assert that justice obtains if and only if each person is entitled to her

Or, more precisely, if its possessor is entitled to it @nd does not owe anyone compensation for
past wrongdoing.
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respective holdings.” Similarly, the revised entitlement theory should
maintain that a holding is just if and only if its possessor is entitled to it
(as opposed to how it is stated previously, where entitlement is a sufficient —
but not necessary — condition of a holding being just).

If entitlement is a necessary condition of some holding being just, that
would allow for a revitalization of the incompatibilist argument. Specifically,
consider the case where P is not entitled to a particular resource R but it is in
her possession. Additionally, suppose that 2 would be left worse off than Q if
Q were to interact with R in any way. Finally, assume that the comparative
disadvantage that P would suffer if Q were to interact with R would not
reflect any sanctionable choice on Ps part (in the sense proposed in
Chapter 6). In this case, the anarchist conclusion would entail that Q has
a duty to refrain from interacting with R. This, in turn, implies that the state
of affairs where Q refrains from interacting with R is just (given the
conditional relationship between duties and justice posited -earlier).
However, if entitlement is a necessary condition of justice, an entitlement
theory would hold that Q’s exclusion from R is not just, as P is not entitled
to her holding. Thus, entitlement theories of justice still contradict the
anarchist conclusion.

But why think that entitlement is a necessary condition of justice? There
are two reasons for denying this proposition and, by extension, the
revitalized incompatibilist argument. First, if one grants that a holding is
just only if its possessor is entitled to that holding, that seemingly entails
that borrowed holdings are not just, as a borrowed item is, by definition,
an item that one possesses but does not own. Further, given that the return
of a borrowed holding would meet the sufficient condition of justice (as
the possessor of the item would now be the person who is entitled to that
item), it seems that borrowers have a duty of justice to return the item to
its owner even though they had full permission to be in possession of the
item in question. Given that practically any entitlement theorist would
reject this result as unacceptable, one ought to reject the proposal that
entitlement is a necessary condition of a holding being just.

There are various replies that could be made to this objection. Mack, for
example, suggests that this counterexample might be avoided by positing
that a person with a borrowed holding is entitled to said holding (2018, pri-
vate communication). However, endorsing this suggestion would require
making significant modifications to other parts of a Nozick-inspired

? Vallentyne endorses such an interpretation, arguing that Nozick’s failure to posit such a necessary
condition was an oversight on his part (2011, 151).
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entitlement theory. For example, while Nozick says little about his prin-
ciple of justice in transfer, presumably it holds that a transaction is just if
the holding in question is voluntarily given and received. Thus, if a
borrower is entitled to the borrowed item — and, she then gives that item
to a third party — it would follow that the third party is now entitled to the
item per Nozick’s account. However, entitlement theorists would reject
this conclusion. More generally, it seems that Nozick understands entitle-
ment as something very close to full ownership of the holdings (with the
caveat that certain exclusion and transfer rights are limited by his posited
version of the Lockean proviso). However, borrowers have fairly limited
rights over borrowed items, as they lack a right to destroy, transfer, or
exclude others from said items. Thus, borrowers cannot be said to be
entitled to borrowed items, at least as Nozick uses the term.

The second objection to making entitlement a necessary condition of
justice is that this amendment does not follow from the considerations that
motivate libertarians to endorse entitlement theories of justice in the first
place. Absent such a logical connection to the premises that ground an
entitlement theory of justice, making entitlement a necessary condition of
justice seems ad hoc and, thus, an implausible way of demonstrating that
entitlement theories are incompatible with the anarchist conclusion. Most
notably, the primary motivation for positing an entitlement theory is seem-
ingly to negate the permissibility of redistributing those things that persons
have justly appropriated or received via just transfer. However, this result is
achieved by simply positing that entitlement is a sufficient condition of
justice — at least, if one accepts the plausible supplemental premise that it is
impermissible to transform a just holding into one that is not just via
redistribution. Given that the original statement (and restatement) of entitle-
ment theory satisfies this core theoretical desideratum, the proposed amend-
ment to make entitlement a necessary condition of justice seems unmotivated.

5.6 Wilt Chamberlain and the Anarchist Conclusion

It is worth considering a final reason for thinking that entitlement theories
of justice are incompatible with the anarchist conclusion. This third
incompatibilist argument would concede that there is no contradiction
between the implications of the two positions. However, it would main-
tain that the arguments for rejecting non-entitlement theories in favor
of entitlement theories apply equally to the anarchist conclusion. Thus,
even if entitlement theories are not technically incompatible with the
anarchist conclusion, any entitlement theorist would still reject the anarchist
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conclusion on the grounds that it is negated by the arguments that led her to
accept an entitlement theory in the first place. The anarchist conclusion
would thereby lose its dialectical significance for the reasons discussed in the
introduction to this chapter.

The problem with this proposal is that the anarchist conclusion
sidesteps the primary arguments for favoring entitlement theories of
justice over non-entitlement theories. Consider, for example, Nozick’s
(1974) influential Wilt Chamberlain argument. In this thought experi-
ment, holdings are distributed in accordance with the prescriptions of
one’s preferred non-entitlement principle. However, each person then
voluntarily pays Wilt Chamberlain a small amount of money to watch
him play basketball, with the result being the emergence of a new
distribution that is (by hypothesis) unjust according to the non-
entitlement principle.

While Nozick is not fully explicit regarding the structure of his argu-
ment, he is best understood as making two distinct reductio arguments
against non-entitlement principles of justice.'” The first begins with the
observation that, if the post-transfer distribution of resources is unjust
according to the non-entitlement principle, then one would act permissi-
bly if one enforced the original distribution and thereby prevented the
unjust distribution from arising. However, Nozick argues that such
enforcement must take the form of either (a) unacceptably interfering with
freedom by blocking free exchanges between consenting adults, or (b)
allowing such acts but then redistributing the fruit of Chamberlain’s
labor — an act that is unacceptable because it is tantamount to slavery
(19745 163, 169—72). In other words, a non-entitlement theory declares
the enforcement of the original distribution permissible when such
enforcement is, in fact, impermissible. Thus, any non-entitlement theory
must be rejected to avoid contradiction.

The second reductio posits that if one has a just share according to a
non-entitlement principle of justice, then one has the right to dispose of
that share as one wishes, with any resultant state of affairs thereby quali-
fying as just (1974, 161). Thus, given that the starting state in the Wilt
Chamberlain case is just, it follows that the state of affairs after people
choose to give some of their holdings to Chamberlain is also just.

' Different interpreters of Nozick tend to focus on only one of these reductios at the expense of the
other (e.g., with Onora O’Neill (1981, 308) primarily addressing the first and Cohen (2011, 127)
and Mack (2002, 81—4) focusing on the second). However, for these purposes, it will be granted
that Nozick is making both arguments.
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However, the resultant distribution is also unjust according to the posited
non-entitlement principle because it does not align with its prescribed
pattern/end-state. To avoid this contradiction, one must reject the
assumed non-entitlement principle of justice.

When considering these reductios, one question to ask is whether
Nozick assumes that all persons in the Wilt Chamberlain case are
entitled to their holdings. Seemingly, the answer to this question must
be “yes” given Nozick’s own understanding of the moral status of
unowned holdings. Nozick must maintain that there is nothing morally
problematic about interfering with unowned holdings, as the person who
possesses a resource but does not own it has no claim against others
coming and using it without permission. Similarly, the possessor would
have no claim against them taking that thing and redistributing it to
someone else (assuming the absence of any distributive claims). And she
would lack any power to give a person a claim to exclude others from
that resource. These Hohfeldian no-claims and disabilities follow from
non-ownership as a matter of definition. However, there would then be
nothing wrong with blocking transfers made by someone who is not
entitled to a thing (e.g., someone attempting to bequeath an unowned
thing to someone else). Given that Nozick’s first reductio rests on the
premise that such blocking is wrong, he must be presupposing that the
people in the Wilt Chamberlain case are entitled to their holdings. Similar
remarks apply to the second reductio’s contention that the people have a
right to dispose of their share as they see fit — a claim that would be true
only if they were entitled to their shares. Thus, by his own lights, Nozick’s
Wilt Chamberlain reductios are sound only if it is assumed that the people
in the scenario are entitled to their holdings.

There are two things to note about this conclusion. First, as a more
general point, it reveals a dialectical weakness in Nozick’s argument, as
those who endorse some non-entitlement theory of justice can avoid his
posited reductios by simply denying the possibility of people being entitled
to their holdings. Specifically, a non-entitlement theorist can deny that
persons are able to acquire the power to transfer claims to others; this, in
turn, would allow her to insist that there is nothing problematic about
blocking transfers between consenting adults. To preclude this reply,
Nozick would have to maintain that the power to transfer follows directly
from a person’s holdings conforming to the non-entitlement theory in
question. If such conformance entailed the power to transfer, then the
non-entitlement theorist would be vulnerable to Nozick’s reductios.
However, it is unclear why the non-entitlement theorist should affirm this
conditional and give up her denial that anyone has the power to transfer
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claims to resources. Additionally, the foregoing discussion reveals that
Nozick cannot consistently assert this conditional, as it conflicts with his
own distinction between entitlement and non-ownership. Nozick’s con-
tention is that the power to transfer is a distinctive feature of entitlement —
that is, it has entitlement as its necessary condition. Thus, he cannot
consistently maintain that a particular distribution of holdings obtaining
is a sufficient condition of the power to transfer holdings. This leaves him
with no way to object to the non-entitlement theorist who denies both the
proposed entailment relation (i.e., that a just distribution entails that each
person has the power to transfer her holdings) and the more general
premise that persons can possess the power to transfer holdings.

That said, the anarchist cannot avail herself of this argument because she
does grant that persons can possess the power to transfer. She is thereby
precluded from denying the premise that the people in the Wilt
Chamberlain case have the power to transfer their holdings. Rather, like
Nozick, she must affirm that persons have this power if and only if they are
entitled to their holdings. Granted, she denies that persons could, in
practice, acquire such entitlements via appropriation for the reasons dis-
cussed in Chapters 3 and 4. However, she must concede that, at least in
theory, a scenario could arise where a group of people do acquire property
either via everyone’s consent or because a total absence of scarcity entails
that the Lockean proviso is satisfied vis-3-vis natural resources. Thus,
unlike the pure non-entitlement theorist, she must allow that there is a
possible Wilt Chamberlain scenario where persons are entitled to their
initial holdings (in addition to those holdings conforming to the pre-
scriptions of her favored non-entitlement theory).

Fortunately for the anarchist, she can reject a different premise of
NozicKk’s reductios to avoid having to reject the anarchist conclusion.
Specifically, both reductios contend that the post-transfer distribution is
unjust according to the non-entitlement theory in question. However,
while this implication does follow from standard non-entitlement distrib-
utive principles, it does not follow from the anarchist conclusion. This is
because the anarchist conclusion only assigns persons luck egalitarian
distributive claims vis-a-vis unowned resources. Given that Nozick must
affirm that all of the holdings in his Wilt Chamberlain case are owned, it
follows that there would be no distributive claims restricting the permis-
sible use of these holdings. Rather, the permissible use of these holdings
would be strictly governed by people’s property claims over those holdings.
Thus, the anarchist conclusion does not entail that Wilt Chamberlain has
any duty to redistribute his post-transfer holdings; rather, it concedes that
he has property claims against such redistribution. This, in turn, implies
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that the post-transfer distribution is just according to the anarchist con-
clusion — a result that does not contradict Nozick’s contention that the
post-transfer distribution is just. The anarchist conclusion thereby side-
steps both of Nozick’s Wilt Chamberlain reductios.

The anarchist conclusion similarly avoids a third argument against non-
entitlement theories that Mack (2002, 82—3) attributes to Nozick. This
argument holds that, if some state is unjust, one must be able to explain how
it came to be unjust via appeal to some historical occurrence — that is, one
must be able to identify the particular event responsible for the emergence of
the injustice. However, given that the post-transfer state in the Wil
Chamberlain case is reached via just steps from a just pre-transfer state,
there is no such apparent explanation. Thus, the post-transfer state cannot
be unjust, contra what a non-entitlement theory implies — and one must,
therefore, reject such a non-entitlement theory. However, again, this argu-
ment is only valid because non-entitlement theories declare the post-transfer
state unjust. By contrast, the anarchist conclusion affirms the justice of the
distribution, as there are no luck-based inequalities #har have resulted from the
use of unowned resources. It thereby sidesteps this interpretation of Nozick’s
Wilt Chamberlain argument in addition to the ones presented previously.

Unfortunately, it is not possible to consider whether the anarchist conclu-
sion avoids every objection to non-entitlement theories of justice. However,
the fact that it is able to sidestep all three interpretations of Nozick’s Wilt
Chamberlain argument is at least suggestive that it will similarly survive
whatever other arguments entitlement theorists might develop in the defense
of their theory. The general reason for thinking that the anarchist conclusion
will avoid such arguments is the fact that it concedes to the entitlement
theorist that a holding is just if its possessor is entitled to it. By granting people
ownership rights over whatever resources they justly acquire, the anarchist
conclusion effectively incorporates an entitlement theory into its broader
account of how to assess the justice of holdings. This incorporation means
that it will be difficult for entitlement theorists to object to the position.

5.7 Libertarian Egalitarianism

The previous sections have defended the thesis that the anarchist conclu-
sion is the appropriate philosophical response to the fact that no one
has acquired ownership over natural resources outside of their bodies
(as argued in Chapters 3 and 4). Specifically, Section 5.1 argued that one
cannot simply concede that people have no claims vis-a-vis natural
resources, as such a conclusion would violate the moral tyranny constraint.
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Thus, one must posit that people have some such claims, for example, those
posited by the anarchist conclusion. Sections §5.2—5.6 then argued that
there is no tension between the anarchist conclusion’s posited distributive
claims and the anarchist position’s incorporation of an entitlement theory
of justice. Thus, one might be an orthodox libertarian — that is, one who
endorses an entitlement theory of justice — while still accepting the
anarchist conclusion.

However, there is a gap in this argument when it comes to defending
the particular distributive claims posited by the anarchist conclusion. Note
that one can avoid the moral tyranny of the Hobbesian conclusion by
positing any set of distributive claims so long as full compliance with those
claims would sustain a particular pattern of advantage (and the theory
holds people responsible for sanctionable choices). Recall that the
Hobbesian conclusion allowed for moral tyranny because it did not posit
any distributive claims. Absent such claims, a person can act on unowned
resources in a way that leaves others worse offgc, as she will not owe any
compensation to others for costs imposed by her usage. Thus, future full
compliance would do nothing to offset those costs, with others ending up
worse offgc as a result. By contrast, the anarchist conclusion’s assignment
of luck egalitarian distributive claims precludes persons from leaving others
worse offpc. While person P might still impose costs upon another person
Q and/or infringe upon Q’s claims, Q would still be entitled to the same
quantity of advantage according to the anarchist conclusion. Thus, if P
were to act in the posited way(s), the anarchist conclusion would reassign
distributive claims such that full compliance with those claims would leave
Q with just as much advantage as she would have had if everyone had
complied with the original set of distributive claims (i.e., the claims
assigned prior to s action). Given this reassignment, full compliance will
leave Q with the same amount of advantage irrespective of s action, with
P being thereby precluded from leaving Q worse offyc.

However, one can avoid the moral tyranny of the Hobbesian conclusion
without assigning persons luck egalitarian distributive claims — that is, the
set of distributive claims such that full compliance would eliminate all
inequalities except those that reflect sanctionable choice. Rather, one
merely needs to posit a set of distributive rights where full compliance
would yield some fixed pattern of advantage.”" For example, consider a

" As noted in parentheses in the previous paragraph, this pattern must be sensitive to responsibility
for the reasons discussed in Section 2.4. There it was suggested that one must reject strict
egalitarianism in favor of luck egalitarianism, as the former was inadequately sensitive to
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theory that assigns each person a set of distributive claims such that full
compliance would leave one person with 100 units of advantage and
everyone else with 5 units. So long as this theory reassigns claims in light
of persons’ actions such that full compliance would generate these same
outcomes, it will equally satisfy the moral tyranny constraint, as people will
be unable to leave anyone worse offpc than she would have otherwise been.
Thus, one cannot appeal to the constraint to justify the anarchist’s assign-
ment of egalitarian distributive claims — which is to say that the argument
of Chapters 2, 3, and 4 does not quite deliver the anarchist conclusion as
promised. Rather, it demonstrates that the moral tyranny constraint entails
both (a) the absence of external private property and (b) that there is some
(responsibility-sensitive) advantagerc-preserving set of distributive rights.
Further argument is therefore required to demonstrate that one ought to
accept the anarchist conclusion over rival theories of distributive rights.

There are two approaches one might take to filling in this argumentative
gap. First, one might appeal to existing defenses of luck egalitarian prin-
ciples of distributive justice to ground the anarchist conclusion’s egalitarian
distributive claims. While these defenses do not typically put things in
terms of distributive claims, they do affirm that justice requires that each
person receive an equal share of advantage (absent sanctionable choice).
Given that the anarchist conclusion insists that each person has a claim to
an equal share of advantage, it seems that any proposed argument for luck
egalitarianism will also provide support for the anarchist conclusion’s
egalitarian presumption.

The disadvantage of this approach is that the overarching argument of
the book loses some of its dialectical force. As noted previously at various
points, the argument is intended to be a libertarian defense of egalitarian
conclusions that puts dialectical pressure on libertarians to give up private
property rights and, instead, endorse a variety of luck egalitarianism. For
this reason, the foregoing chapters have granted as many libertarian pre-
mises as possible when arguing for the anarchist position. Similarly, this
chapter has attempted to preserve this dialectical pressure by demonstrat-
ing that the anarchist conclusion is compatible with libertarian entitlement

responsibility — and, thus, would allow some people to unilaterally, discretionarily, and foreseeably
leave others with lesspc. However, similar remarks would apply to the comparison between any
responsibility-insensitive distributive principle and its responsibility-sensitive counterpart. Thus,
any share-assigning theory must be structured in such a way that an agent forfeits some claim to
advantage if she makes a sanctionable choice — that is, a choice where full compliance conditional on
that choice would leave others worse off than full compliance conditional on a rival choice (much
more on this in Chapter 6).
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theories of justice. However, if the anarchist conclusion follows from both
libertarian premises 2nd non-libertarian egalitarian premises — that is, those
posited by the luck egalitarian defenses mentioned in the previous para-
graph — then libertarians could, at low theoretical cost, deny the anarchist
conclusion by rejecting the egalitarian premises. Granted, it is not clear
what alternative pattern of advantage the libertarian would endorse instead
(for she must endorse some pattern to avoid the moral tyranny of the
Hobbesian conclusion). Nonetheless, one can imagine certain anti-egalitarian
libertarians insisting that there is no positive reason to favor egalitarian
distributive claims, with any arbitrary set of advantagepc-preserving distribu-
tive claims being an equally acceptable theoretical alternative to the anarchist
conclusion.

Fortunately, there is a second approach available to the anarchist that
restores the dialectical pressure of the anarchist argument. Specifically, the
anarchist might observe that practically all libertarians already accept an
egalitarian approach to the assignment of claims. This point is made by
many libertarians themselves, as they argue that their rejection of distrib-
utive egalitarianism is grounded in a more fundamental kind of egalitari-
anism. Specifically, these libertarians contend that their view uniquely
recognizes human moral equality by initially assigning all persons equal
rights — which is to say either identical or symmetrical rights."” For
example, if one person starts out with the Hohfeldian power to appropriate
some object, then all persons start out with an identical power to appro-
priate that object. Similarly, if one person initially has the right to exclude
others from her body, then all persons initially have the symmetrical right
to exclude her from their bodies. Of course, some people might end up
with fewer rights than others in virtue of having either waived or forfeited
their rights; however, there remains a presumption of initial moral equality
that insulates libertarianism from charges of moral arbitrariness.

Given this commitment to assigning persons equal rights, it follows that
libertarians should assign persons equal distributive rights as well. Granted,
libertarians have not heretofore recognized that people have distributive

* Some notable examples include Locke (2005, §§ 4—7), Herbert Spencer (1851, 77-8), Anthony
Fressola (1981, 316—7), Lomasky (1987, 122-3), Wendy McElroy (1991, 3), Rothbard (1998,
42-3), Narveson (1988, 98), Long (2005, 18—9), and Flanigan (2019b). Critics of libertarianism
have similarly recognized libertarianism as egalitarian in this respect including Amartya Sen (1992,
13, 21-3), Cohen (1995, 213), Carl Knight (2009, 340), and Matthew Braham and Martin van
Hees (2014, 427, 431). The claim that treating like people alike entails assigning individuals equal
rights is also endorsed by Steiner (1974, 223). However, he contends that people should be
understood as having equal rights vis-a-vis natural resources, thereby staking out a left-libertarian
view that is much closer to the anarchist conclusion proposed here.
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rights. However, if the foregoing argument is correct and there are such
rights, then they should be assigned in the same egalitarian fashion that
libertarians assign other rights. There is admittedly some ambiguity here
regarding what qualifies as an assignment of equal rights. As just noted,
one might take two persons to have equal rights if both have #he same right,
for example, P and Q each have a claim that R not ¢. More commonly,
libertarians propose that persons have symmetrical rights, where P and Q
have a symmetrical right if and only if P and Q would have an identical
right if every reference to P in P’s right is replaced by a reference to Q and
every reference to Q is replaced by a reference to P. For example, if P has a
claim that Q not touch P's body and Q has a claim that 2 not touch Q’s
body, then the two have symmetrical rights, as changing P’s right in the
way just discussed yields a right that is identical to Q’s. However, there is
no apparent reason why equal assignments of rights might not also include
cases where P and Q are assigned distributive claims that entitle each of
them to an equal share of advantage. After all, such an assignment seems to
equally avoid the accusation of moral arbitrariness that motivates libertar-
fans to assign persons identical or symmetrical rights.

Additionally, seemingly any rights schema that assigns persons strictly
identical and/or symmetrical distributive claims would not generate a fixed
pattern of advantage under conditions of full compliance. This, in turn,
implies that all such schemas violate the moral tyranny constraint. To see
this, note that the Hobbesian conclusion represents just such a schema, as
it assigns to each person a set of claims that are either identical or
symmetrical to those possessed by each other person. Specifically, each
person has a symmetrical right against others making ASO-infringing
contact with her body and all persons have an identical permission to
use any given unowned resource. However, because they lack advantagerc-
preserving distributive claims over unowned objects, the Hobbesian con-
clusion violates the moral tyranny constraint (as discussed in Section 5.1).
Similarly, assigning persons additional identical/symmetrical claims will
fail to resolve this problem unless those claims somehow offset imposed
costsgc in the way discussed at the start of this section. Thus, there does
not appear to be a way to assign persons claims in an advantagepc-
preserving fashion while also assigning each person a claim if and only if
each other person is assigned an identical/symmetrical claim. Given this
result, libertarians should concede that the proposed schema of luck
egalitarian distributive claims instantiates an equal assignment of rights
(lest their insistence on moral equality be rendered incompatible with the
moral tyranny constraint). They would then be able to affirm human
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moral equality while avoiding moral tyranny by endorsing the anarchist
conclusion.

5.8 Conclusion

The bulk of the argument for anarchism is now complete. The foregoing
chapters have attempted to show that a single plausible theoretical
desideratum entails a number of conclusions typically embraced by
anarchists. Specifically, these chapters argued that the moral tyranny
constraint entails the Lockean proviso and the consent theory of
legitimacy, each of which further entails the absence of external private
property (despite it still being the case that people can easily acquire
ownership over their own bodies). This chapter has argued that the moral
tyranny constraint also implies that the non-ownership of external resources
cannot entail an absence of all claims vis-a-vis those resources. Rather, each
person must be assigned some set of advantagepc-preserving distributive
claims that preclude other agents from discretionarily leaving her worse
offpc. Additionally, this chapter argued that such distributive claims are fully
compatible with an (appropriately interpreted) entitlement theory of justice —
a result that sustains social anarchism’s claim to being a thoroughly libertarian
position. Finally, the chapter argued that libertarians should endorse the luck
egalitarian distributive claims posited by the anarchist conclusion, as such
rights best reflect libertarians’ egalitarian approach to assigning rights to
persons.

In short, libertarians who are sympathetic to the moral tyranny con-
straint should reject private property in external resources and endorse the
anarchist conclusion. However, this conclusion is still in need of a bit of
further precisification. Notably, the distributive claims posited by the
anarchist conclusion are not simply egalitarian in character but, rather,
luck egalitarian in character; that is, compliance with those claims would
leave everyone equally well off excluding those who have chosen sanctionably.
This italicized qualifier is included for the reasons described in Section 2.4:
An egalitarian theory that does not hold people responsible for sanction-
able choices (e.g., the choice to spitefully destroy all of one’s holdings) will
still run afoul of the moral tyranny constraint. But which choices count as
sanctionable? This question has so far been left unanswered. It is the task
of Chapter 6 to provide a theory of sanctionable choice that brings luck
egalitarianism — and, by extension, the anarchist conclusion — into full
compliance with the moral tyranny constraint.

https://doi.org/10.1017/9781009375429 Published online by Cambridge University Press


https://doi.org/10.1017/9781009375429

CHAPTER 6

Luck Egalitarianism without Moral Tyranny

We want to put everything in common, starting from the principle
that everybody should do some work and all should live as well as
possible. It’s not possible to live in this world without working, so if
one person doesn’t do anything he has to live at the expense of others,
which is unfair and harmful. Obviously when I say that everybody
should work I mean all those that are able to, and do the amount
suited to them. The [disabled], the weak and the aged should be
supported by society, because it is the duty of humanity that no one
should suffer.

Errico Malatesta, Between Peasants

Chapters 3, 4, and 5 have attempted to provide a libertarian argument for
luck egalitarianism.” Chapters 3 and 4 each took a prominent libertarian
thesis and argued that it entails that there are no existing private property
rights. Chapter 5 then argued that, in the absence of property, libertarians
ought to embrace the anarchist conclusion, which assigns persons luck
egalitarian distributive claims over unowned natural resources. More pre-
cisely, this conclusion posits that each person has a claim against others
interacting with unowned resources in a way that (a) would leave her worse
off than someone else where (b) this comparative disadvantage does not
appropriately correspond to previous sanctionable choices on her part. The
obvious — and so far unanswered — question is: What choices count as
sanctionable and which inequalities can be said to appropriately corre-
spond to those choices? This chapter seeks to answer both parts of this
question by appealing to the moral tyranny constraint.

Recall from Section 2.4 that luck egalitarianism avoids the moral tyranny
of strict egalitarianism by holding people responsible for making sanctionable

" This chapter is an adapted version of a paper originally published in Philosophical Studies (Spafford
2022). While the animating idea is the same in both versions, some of the technical details of the
paper have been adjusted here to improve the proposed theory (particularly in Sections 3-5).
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choices. The problem with strict egalitarianism is that it allows a spiteful
destroyer to preserve her claim to an equal share of advantage even as she
destroys any advantage in her possession. Because the destroyer preserves
this claim, full compliance would require that others make costly equal-
izing transfers to her. She is thereby able to discretionarily, foreseeably,
and unilaterally leave those others worse offrc when she destroys her
holdings. By contrast, luck egalitarianism declares that the destruction of
her holdings is a sanctionable choice, which, in turn, implies that she
forfeits a claim to some portion of advantage (where this forfeiture
negates her claim to any transfer). The theory thereby holds her respon-
sible for her sanctionable choice and, in this way, satisfies the moral
tyranny constraint.

However, as was noted in Section 1.6, there are two respects in which
this general idea of holding people responsible needs to be specified if the
anarchist conclusion is to have determinate content. First: Which choices
qualify as sanctionable? Some general theory is needed here that can be
applied to cases like the spiteful destroyer or Cohen’s parable of the ant
and the grasshopper. Second: To what quantity of advantage does a person
lose her claim when she makes a sanctionable choice? Most luck egalitar-
ians answer these questions by either explicitly or tacitly assuming what
might be called prudential contextualism: A person chooses sanctionably if
and only if she is responsible for leaving herself worse off than she could
have been otherwise.” She then forfeits a claim to however much addi-
tional advantage she would have had if she had chosen differently. For
example, if the norm in a given society is that people who park on a certain
street have their car towed, then the person who parks there and has her car
towed forfeits her claim to the extra advantage she would have possessed
had her car not been towed.

Unfortunately, this interpretation of luck egalitarianism has left the
position vulnerable to three serious objections — each of which would
equally apply to the anarchist conclusion. Most notably, one of these
objections holds that this interpretation puts both luck egalitarianism

* The term “prudential contextualism” is a slight modification of Olsaretti’s term “contextualism,”
which she uses to describe this dominant interpretation of luck egalitarianism (2009, 180). The
chapter will not take a stand on the exact sense in which an agent must be responsible for leaving
herself worse off — at least, beyond a few claims about the necessary conditions of such responsibility
discussed subsequently. It should be noted that not all luck egalitarians are prudential contextualists
with some explicitly rejecting the position (e.g., Olsaretti (2009), Stemplowska (2009), and Thaysen
and Albertsen (2017)). These alternative views will also be discussed. It should also be noted that
there is some dispute over whether certain influential luck egalitarians were contextualists. For a
critical discussion, see Stemplowska (2013).
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and the associated anarchist conclusion in violation of the moral tyranny
constraint. The task of this chapter is to present an alternative account of
sanctionable choice that avoids these objections. Specifically, it will pro-
pose that an agent chooses sanctionably if and only if the choice, under
conditions of full compliance, can reasonably be expected to produce less
appropriately distributed advantage than some alternative choice that
could have been made. The remainder of the chapter will explain what is
meant by each of these terms and how the proposed account resolves the
three objections. First, though, these objections need to be introduced,
with particular attention paid to the moral tyranny objection.

6.1 Three Objections to Prudential Contextualism

The first objection to contextualist luck egalitarianism has been forcefully
raised by Richard Arneson, who argues that luck egalitarianism delivers
incorrect results in cases of charitable action. For example, a Mother
Teresa figure who impoverishes herself assisting the poor would, on the
prudential contextualist view, have made a sanctionable choice, as she
leaves herself worse off in a way that could have been avoided. Thus, the
luck egalitarian (or social anarchist) who endorses prudential contextualism
would seemingly be committed to saying that she is not entitled to any sort
of compensatory redistribution; however, Arneson contends that this is the
wrong result, with luck egalitarianism then being rejected as part of a
modus tollens argument (Arneson 20112, 244; 2011b, 33—4).”

Second, there is what Susan Hurley has called luck egalitarianism’s
“boring problem.” This objection aims to call into question the core luck
egalitarian contention that sanctionable choice can justify inequality.
Hurley argues that this contention is plausible only if sanctionable
choosers are responsible for the inequality in question. However, on the
prudential contextualist view, a person chooses sanctionably if and only if
she is responsible for her particular level of advantage. Given that someone
can be responsible for her level of advantage but not the associated
inequality — as the inequality is partly a function of the advantage levels
of others for which #hey are responsible — it follows that sanctionable choice
cannot justify inequality in the way that luck egalitarians contend (Hurley

? For an alternative version of this argument, see Larry Temkin’s case of a good Samaritan who rescues
a drowning child from a pond but injures herself in the process (2011, 63). Here, again, it is
maintained that her failure to act prudently means she is held responsible for this personal cost via
the denial of any compensation.
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2003, 160-1).* Similarly, insofar as the anarchist is motivated by
egalitarian concerns, she will want to posit that, while there is something prima
facie unjust about inequality, there is nothing unjust about inequality corre-
sponding to sanctionable choice. Thus, her position will similarly be vulnerable
to the objection that sanctionable choice fails to defeat the prima facie injustice
of inequality.

Finally — and most importantly for the purposes of this chapter — there
is Serena Olsaretti’s objection (though she does not use this language) that
contextualist luck egalitarianism violates the moral tyranny constraint.
Specifically, she begins with the observation that most luck egalitarians
tacitly assume a contextualist theory of sanctionable choice where a person
forfeits a claim to however much advantage she foregoes due to contingent
social circumstances and the choices that others make (2009, 180).
However, given such a prudential contextualist view, a person’s claim to
advantage will often — and problematically — depend on the capricious
choices of others (176). To illustrate this point, Olsaretti introduces Marc
Fleurbaey’s (1995) case of a reckless motorcyclist who crashes and is
injured as a result of driving too fast and not wearing a helmet. She notes
that, on the contextualist theory, the quantity of advantage to which the
motorcyclist forfeits a claim will be a function of whether a passerby
provides assistance, leaves her unaided, or confiscates her motorcycle — a
result that makes contextualist luck egalitarianism seem unacceptable
(2009, 175-6).

While Olsaretti does not provide a general theory of why this is a
problem for contextualism, one can provide such an explanation by
appealing to the moral tyranny constraint. Specifically, contextualism
allows the passerby to unilaterally, foreseeably, and discretionarily reduce
the quantity of advantage to which the motorcyclist has a claim which, in
turn, would reduce how much advantage she would have in the world of
full compliance. If the passerby declines to assist the motorcyclist, the latter
will be left with lesspc advantage than if she would possess if she were
assisted. And she would be left with lesspc still if the passerby were to
confiscate her motorcycle. Contextualist luck egalitarianism thereby vio-
lates the moral tyranny constraint, as it enables the passerby to unilaterally,
discretionarily, and foreseeably leave the motorcyclist worse offgc. This
result explains why prudential contextualism is an unacceptable theory of

* For a recent paper that attempts to extend the boring problem into a more general objection to
theories that declare luck-based inequality unjust, see Matthew T. Jeffers (2020). For an alternative
reply to the boring problem, see Spafford (2023).
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which choices count as sanctionable (particularly given the fact that
satisfying the constraint was the motivating reason for adopting luck egali-
tarianism in the first place). Thus, the anarchist conclusion must employ
some alternative account of sanctionable choice — ideally, one that also
resolves the other two objections to luck egalitarianism discussed just prior.

6.2 Moralized Contextualism

What is needed is an alternative account of sanctionable choice that
satisfies the moral tyranny constraint. The task of the remainder of the
chapter is to provide such an account. First, though, it is worth briefly
considering an alternative account that might seem like a simple solution
to contextualism’s moral tyranny problem. This account posits that
a person chooses sanctionably if and only if (a) she leaves herself worse
off than she would have been otherwise and (b) she does not end up worse off
as a result of someone infringing upon her rights. She then forfeits a claim to
the surplus advantage that she would have possessed had she chosen
differently.’

This moralized contextualism seems to rule out some of the more
intuitively problematic forms of moral tyranny endorsed by standard
contextualist accounts. For example, in the motorcycle case, one might
think that Condition (b) is not met, as the passerby who confiscates the
motorcycle infringes upon the rights of the motorcyclist to continue to
use her motorcycle. Thus, the motorcyclist does not choose sanctionably,
which, in turn, implies that she does not forfeit a claim to the advantage
that would result from her continued use of the motorcycle. Further,
given that she still has a claim to this advantage, full compliance with
her claims would ensure that she retains possession of this advantage
(e.g., because the passerby would immediately return the motorcycle),
thereby preventing the passerby from leaving the motorcyclist with
lesspc. This result suggests that moralized contextualism satisfies the
moral tyranny constraint.

> This seems to be what Olsaretti is suggesting when she says that “the notion of responsibility a theory
of justice employs is necessarily moralized, in that it must presuppose a view of what individuals owe
to one another in order to determine the legitimate consequences of choices” (2009, 186). A more
formal articulation of moralized contextualism is proposed by Zofia Stemplowska (2009), though she
significantly qualifies the view. Unfortunately, working through the interesting details of her view

would take things too far afield.
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However, there are two problems with this suggestion. First, even
if moralization /imits the extent to which a person is able to leave others
with lessgc, it does not eliminate her ability to leave them with lessgc.
For example, while the motorcyclist may have a right to her motorcycle,
she does not obviously have a right to assistance after the accident (at
least, if assisting would be reasonably costly to the passerby). Given the
absence of such a right, moralized contextualism delivers the same result
as standard contextualism in the case where the passerby chooses not to
assist the motorcyclist: The motorcyclist forfeits a claim to however
much advantage she fails to secure as a result of the passerby’s choice.
Thus, full compliance under moralized contextualism would still allow
the passerby to (unilaterally, foreseeably, and discretionarily) leave the
motorcyclist with lesspc. The fact that moralized contextualism grants
the passerby this ability entails that the theory still violates the moral
tyranny constraint.

The second problem with the moralized contextualist approach is that it
would render the anarchist conclusion circular. Note that the anarchist
conclusion is supposed to answer the question of which rights people have
over objects and resources. Indeed, this is the very point at issue in debates
over taxes and transfers, with anarchists contending that natural resources
should be distributed in a responsibility-sensitive egalitarian fashion.
However, one cannot then assume that there is a given set of rights over
objects for the anarchist to use as an input for her theory. For example, it
cannot be maintained that the passerby infringes upon the motorcyclist’s
right to use her motorcycle, as it is an open question whether the motorcy-
clist does, in fact, have a right to use that motorcycle (particularly given her
choice to ride without a helmet). Thus, an anarchist position that assigns
claims in accordance with moralized contextualist luck egalitarianism not
only fails to satisfy the moral tyranny constraint, but also appears to be
unacceptably circular.

6.3 A Theory of Sanctionable Choice

Given the unacceptability of (moralized) contextualism, anarchists need a
theory of sanctionable choice that satisfies the moral tyranny constraint.
This section proposes the following account: An agent chooses sanction-
ably if and only if she fails to maximize warranted expected distributed
advantage assuming full compliance. The task of this section is to explicate
each of these italicized concepts and explain why the theory defines
sanctionable choice in this way.
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To begin, recall that a theory satisfies the moral tyranny constraint if
and only if it does not enable any person to unilaterally, foreseeably, and
discretionarily leave others with lessgc. Further, recall that there are two
ways that a theory might enable a person in this way. First, it might grant
her the power to directly strip others of their claims to advantage (or
impose advantage-diminishing obligations on them), thereby changing
how much advantage they would possess under conditions of full compli-
ance. Second — and more importantly for these purposes — it might fail to
adequately sanction those who diminish the total quantity of advantage
that would be available if all persons were to fully comply with the
demands of morality. To put this point a bit more precisely, such a failure
occurs when a person reducesgc the total quantity of advantage by some
quantity x but the theory in question holds that her just share is dimin-
ished by a quantity that is less than x. Indeed, this is what a strict
egalitarian theory asserts in the case of the spiteful destroyer: Even as the
destroyer reducespc the total amount of available advantage by x, the
theory holds that she only forfeits a claim to a quantity of x/n, where 7
is the number of people in the scenario. As a result, if others were to
respect her adjusted claim to advantage, at least some persons would end
up with less advantage than they would have had otherwise.

To avoid moral tyranny, then, a theory must hold that those who
reducegc the total quantity of advantage forfeit a claim to a sufficient
quantity of advantage such that compliance with their claims would not
leave others worse off. In other words, when people reducegc the total
quantity of advantage, the theory must declare that they choose sanction-
ably and hold them responsible by reducing the quantity of advantage to
which they are entitled, thereby making them internalize the costspc of
their actions. This is the core idea of the theory of sanctionable choice
presented here. However, some additional groundwork and a few refine-
ments are needed to both make the theory acceptably egalitarian and
ensure that the correct people are held responsible.

To further explicate the theory, it will be helpful to stake out a position
regarding the equilisandum of the anarchist conclusion (i.e., the thing to
which persons have equal distributive claims). Specifically, it will be
assumed that what is to be equalized is /ifetime levels of advantage, as
opposed to the advantage persons possess at a particular time or over some
specified period. Thus, there is no injustice in an arrangement where one
person labors for the first half of her life while another relaxes, so long as
the two switch roles for the second halves of their respective lives. Early on,
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the two people will have very different quantities of advantage; however,
injustice only obtains if things are not adequately evened out in the
future.® Given this assumption, any future use of terms like “the distribu-
tion of advantage” should be understood as referring to how lifetime
advantage is distributed.

With this simplifying assumption in place, it becomes possible to
determine the quantity of destroyedpc advantage that an agent must
internalize. A natural temptation is to simply calculate the total quantity
of advantage destroyedgc by her choice by taking the total advantagerc
that obtains given her choice and comparing it to the maximum quantity
that would have obtained had she chosen differently (assuming full com-
pliance in both cases). However, this approach is unacceptable for two
reasons. First, it would still violate the moral tyranny constraint. Note that
a consequence of using this method is that later choices by other parties
will sometimes determine how much destroyedgc advantage an agent has to
internalize. Thus, a theory that calculates lost advantage in this way grants
later choosers the power to unilaterally, discretionarily, and foreseeably
render an agent’s earlier choice sanctionable, thereby leaving her with
lesspc. Second, this approach would make sanctionable choice a function
of luck, as a choice might reducerc the quantity of total advantage more than
a rival choice due to an unforeseeable future event. Assuming that sanction-
able choice requires that the agent be responsible for the state of affairs that
grounds the forfeiture of her claim to advantage — and given the fact that
agents are not responsible for the unforeseeable consequences of their
actions — it follows that the sanctionability of a choice cannot be a function
of whether or not it reducesgc the total quantity of advantage relative to a
counterfactual choice.”

o

This assumption helps to simplify things in the following way. Later, there will be much talk of how
advantage is distributed. If the equilisandum of the luck egalitarian principle is lifetime advantage,
then there is only one distribution to be assessed, namely, the lifetime levels of advantage everyone
ends up with. By contrast, alternative approaches entail that there are many distributions that obtain
across time, each of which would have to be assessed. That said, there are objections to taking entire
lives as the basic unit of egalitarianism. See, for example, McKerlie (1989) and Temkin (1993).
This assumption is posited because forfeiture seems unacceptably arbitrary if it is not grounded in
some kind of responsible choice. Absent responsibility as a necessary condition, it seems one might
equally forfeit claims to advantage in virtue of others’ choices. Granted, such a condition does allow
persons to act in ways that leave others with lessgc, as it allows them to sustain their claim to having
as much advantage as everyone else despite diminishing the total quantity of availablegc advantage.
However, it does not allow them to foreseeably leave others with lessgc, thereby avoiding any
contradiction with the moral tyranny constraint.

~
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The observation that responsibility requires foreseeability suggests an
alternative approach to quantifying how much destroyedgpc advantage an
agent must internalize: Instead of determining whether her choice reducesgc
the total quantity of available advantage, one must determine whether that
choice is expected to reduceg the total quantity of advantage. Note that, at
any point in time, there is a set of possible ultimate distributions of
advantage that could still arise given all of the preceding events (where
distributions extend across lifetimes as described earlier). Further, for any
given choice that an agent might make, each of those distributions will
have a particular probability of obtaining conditional on that choice being
made and future full compliance. These conditional probabilities make it
possible to calculate the expected advantage of that choice (assuming full
compliance) by taking the total quantity of advantage of each distribution,
multiplying it by the aforementioned conditional probability, and sum-
ming the results. This value can then be compared to the expected
advantage value of other rival choices that could have been made. When
a person makes a choice that has a lower expected advantage value than a
rival choice that she could have made, she can be preliminarily understood
as having chosen sanctionably, as her action is expected to diminishgc the
total quantity of advantage.”

This account of sanctionable choice is merely preliminary because a
significant revision must be made vis-a-vis calculations of expected value.
To calculate the expected value of a choice, one must assign an advantage
value to each of the possible distributions and then multiply that value by
the probability of that distribution obtaining conditional on the choice
being made and future full compliance. So far, this advantage value has
been set equal to the total quantity of advantage that obtains in that
distribution (as bringing about a distribution with less total advantage
leaves others with lessgc, ceteris paribus). However, using total advantage
obscures how advantage is distributed across persons. This is a problem
because the moral tyranny constraint requires that agents must not be able
to leave any person with lesspc than she would have had otherwise, not
people on average. But agents will be able to leave particular persons with
less if sanctionable choices are specified to be all and only those choices
that do not maximize expected value.

% This use of expected value has been embraced by a number of luck egalitarians including Arneson
(1989), Knight (2013), and Vallentyne (2002; 2008).
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To see this, consider the case where agent P can either ¢ or y. If she y-s,
she will realize a distribution where she, Q, and R each end up with
10 units of advantage. Alternatively, if she ¢-s, she will realize a state of
affairs where R has 20 units of nontransferrable advantage and she and Q
have 16 units to split between the two of them (at /s discretion). In this
scenario, there are two possibilities: either P’s ¢-ing is sanctionable or it is
not. If P’s ¢-ing does not count as sanctionable, then P would retain her
claim to an equal share of the available distributable advantage (8 units).”
Thus, in the world of full compliance, she keeps 8 units for herself and
similarly leaves Q with 8 units of advantage — that is, P is able to leave Q
worse offpc by ¢-ing relative to the world where P had chosen to y instead.
By contrast, if s choice to ¢ is sanctionable, then she loses her claim to a
full 8 units of advantage, thereby allowing a portion of that advantage to be
reassigned to Q such that Q would receive 10 units of advantage under
conditions of full compliance. Given this result, it follows that ’s choice
to ¢ must be declared sanctionable if the proposed theory is to satisfy the
moral tyranny constraint. However, note that P ¢-ing also maximizes the
expected total quantity of advantage (by producing 36 units of advantage
rather than the 30 produced by y-ing). Thus, an acceptable theory cannot
hold that a person chooses sanctionably if and only if she fails to
maximizegc expected total advantage.'”

? Tt is assumed here that P and Q have an equal claim to the quantity of distributable advantage; i.e.,
they each have a claim to 8 units of the 16 that can be split between them. Alternatively, one might
maintain that P and Q have a claim to an equal share of the #oza/ advantage, which is to say they
each have a claim to 12 units of advantage. However, the former approach is endorsed here because
it simplifies some of the subsequent discussion and also avoids any incompossibility of rights (i.e.,
cases where two rights cannot be simultaneously respected). Either way, the following point remains
true about this case: P is able to leave Q with lessgc by ¢-ing relative to y-ing if her choice to ¢ is
non-sanctionable.

It is worth noting that 2 y-ing will also leave R with lessgc than R would have had if P had ¢-ed.
Thus, one might worry that moral tyranny is inevitable in cases where advantage is nontransferrable.
However, this concern can be sidestepped by qualifying the moral tyranny constraint such that
moral tyranny does not obtain if the person who is left with lessgc (a) ends up with a just share of
advantage and (b) is only left worse off relative to a counterfactual where full compliance would
have delivered her a quantity of advantage that exceeded her just share (due to agents’ limited ability
to transfer). Indeed, there is seemingly nothing problematic about a theory that enables agents to
deny full compliers advantage exceeding that to which they have a claim. For the sake of parsimony,
though, the rest of the chapter will gloss over this qualification.

Alternatively, one might hold that while both ¢-ing and y-ing leave someone with lessgc, P does
not discretionarily leave R with less when she y-s because y-ing is the only way to respect Qs claim
to receiving an equal share of advantage (in addition to everyone else). Given that ¢-ing does not
respect Q’s claim in this way, P is obliged to y. Thus, it is only ¢-ing that is problematic vis-a-vis the
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This observation demands that the theory be refined as follows:
A sanctionable choice does not merely fail to maximize the expected total
advantage under conditions of full compliance but, rather, fails to maximize
the total quantity of appropriately distributed advantage under conditions of
full compliance. The idea here is as follows. At any given point in time, a
luck egalitarian theory of justice — and, by extension, the anarchist assign-
ment of distributive claims — will dictate what quantities of possessed
advantage are just: Each person is entitled to as much advantage as everyone
else minus however much advantage she has forfeited due to previous
sanctionable choices. When each person possesses her just share, advantage
can be said to be appropriately distributed, with full compliance entailing
that people do everything permissible to realize this state of affairs. The
problem is that certain choices preclude the possibility of fully compliant
persons bringing about an appropriate distribution of advantage, with some
persons thereby ending up with lessgc than they could have had otherwise
(and less than the amount of advantage to which they have a claim). To
avoid this form of moral tyranny, the theory must treat such choices as
sanctionable 77 addition to choices that leave others with lessgc by failing to
maximizepc the total quantity of transferrable advantage.

To deliver the result that such choices are sanctionable, one can modify
the advantage values used to calculate the expected advantage of a choice.
Specifically, any distribution where advantage is appropriately distributed
receives an advantage value equal to the total quantity of advantage (i.e.,
the sum of each person’s lifetime advantage). By contrast, for any distri-
bution U where advantage is inappropriately distributed, U’s advantage
value is calculated via the following procedure. First, of those distributions
that have a nonzero probability conditional on all past events obtaining,
identify the distribution £ that has the greatest total appropriately distrib-
uted advantage. Second, identify all those persons in U who have less
advantage than they would have had in £. Third, sum the differences
between how much advantage each such person has in £ and how much
she has in U. Fourth, calculate the advantage value of U by subtracting this
sum from the total value of £ (as this reduction reflects how much lessgc
advantage people end up with in U relative to the counterfactual £ where

moral tyranny constraint, as the worseninggc due to w-ing is nondiscretionary given that w-ing is
obligatory. This means that a theory of sanctionable choice should only treat s ¢-ing and the
associated losspc of advantage as sanctionable. This is the aim of the theoretical refinement
proposed in the next paragraph. Additionally, Section 6.6 will say more about the relationship
between obligatory actions and the proposed theory of sanctionable choice.
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their just shares are maximized). Fifth, weight the advantage value of each
distribution by multiplying it by the probability that the distribution
obtains conditional on the choice in question being made and all persons
complying with the demands of justice going forward."" Finally, calculate
the expected distributed advantage value of the choice by summing those
weighted advantage values.

Once the expected distributed advantage value of each possible choice
has been calculated, it becomes possible to compare the value of the actual
choice to those of rival choices that could have been made. When the
former is less than one of latter values, the agent is responsible for leaving
everyone with lesspc, where this difference quantifies the total advantage
lostgc due to her choice. More precisely, everyone’s combined lossgc of
advantage is equal to the absolute value of the difference between the
expected distributed advantage value of her choice and the value of the
choice with the maximal expected distributed advantage value.

Note that the proposed theory of sanctionable choice does not need to
prevent an agent from leaving everyone with lesspc. Rather, to satisfy the
moral tyranny constraint, it must merely preclude her from leaving ozhers
with lessgc. Thus, the relevant question is what portion of the expected
total lossgc of distributed advantage would be imposed upon others if the
agent were not held responsible for her choice. Fortunately, calculating this
value is fairly straightforward. Because the anarchist conclusion is
egalitarian in character, it holds that, in the absence of sanctionable choice,
any diminution in the total stock of advantage is distributed equally across
persons. Thus, if the total quantity of lostgc advantage is equal to x and
there are 7 persons in the world, each person will absorb 1/, of that lostgc
advantage, that is, - X x."” Given that the total number of people who are
not the agent — that is, all those upon whom the costgc would be

" Note that to avoid circularity, the theory must maintain that, when determining what fully
compliant people will do given some choice, it must be assumed that they will treat the choice as
non-sanctionable. Otherwise the theory will problematically maintain that the sanctionability of a
choice depends on what fully compliant people will do in response to that choice, which, in turn,
depends on whether the choice is sanctionable. This stipulation is perhaps a bit ad hoc, but this
slight theoretical vice does not seem like a significant problem given the account’s many significant
theoretical virtues.

This is a slight oversimplification, as it ignores cases where some people receive a quantity of
nontransferrable advantage that is either equal to or exceeds their just share. In such cases, they will
not absorb any of the cost imposed by the agent (because none of their advantage can be transferred
away). Thus, rather than standing for the total number of people, “7” should really stand for the
total number of people minus those whose nontransferrable advantage insulates them from the
effectspc of any choice-responsive adjustment of claims.

12
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imposed — is equal to 7z — 1, the sum of all of their incurred costsgc would
then be equal to ~* X x. This value represents the costsgc that the agent
would impose upon others absent any forfeiture. The theory of sanction-
able choice then holds the agent responsible by asserting that she forfeits a
claim to this same quantity of advantage — that is, this forfeited quantity is
subtracted from the quantity of advantage to which she would have been
entitled absent forfeiture. Additionally, everyone else acquires a claim to a
share of the total quantity of forfeited advantage such that they are not left
worse offpc by the agent’s choice.”” Together, this forfeiture and accom-
panying claim acquisition forces the agent to internalizepc any foreseeable
lossesgc of advantage attributable to her action (by effectively transferring
her claim to this advantage to those who would otherwise be left worse
offgc). Thus, the proposed theory of sanctionable choice precludes the
agent from foreseeably leaving others with lessgc and thereby satisfies the
moral tyranny constraint.

One final bit of elaboration is needed to complete the formal account of
sanctionable choice. So far, sanctionable choice has been defined in terms
of expected distributed advantage, where this value is a function of
distributions’ distributed advantage values and the conditional probabili-
ties of those distributions obtaining. However, note that the term “prob-
ability” is ambiguous. On the one hand, it might refer to objective
probabilities, which, in this case, represent how likely it is in some
metaphysical sense that a distribution will arise. Alternatively, it might
refer to subjective probabilities representing the agent’s beliefs about how
probable it is that a distribution will arise. To eliminate this ambiguity,
one can adopt Carl Knight’s suggestion that the proper account of prob-
ability to incorporate into luck egalitarian (and, in this context, anarchist)
calculations of expected value is warranted subjective probability adjusted for
non-culpable incapacity (2013, 1067). Briefly, Knight contends that the
relevant probability is that which the agent should have assigned given the
evidence available to her — at least, in those cases where she is capable of
assessing that evidence (1067). The advantage of this evidentialist view is
that it does not differentially hold people responsible for their unchosen
epistemic states. By contrast, on the objective probabilities approach,
people might be unaware of relevant objective probabilities “through no

*? For the sake of concision, the chapter will only talk of the sanctionable party forfeiting a claim going
forward. However, this should always be taken as shorthand for the assertion that the sanctionable
party forfeits a claim and the relevant non-sanctionable parties acquire claims in the way
just described.
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fault or choice of their own,” and this makes it unfair to hold them
responsible for non-maximizing choices (1066). Similarly, using subjective
probabilities is unfair because those who are, as a matter of luck, overly
confident that their choices are optimal will be found less culpable than
those who lack that confidence (1066).

For the purposes of this argument, it is helpful to restate Knight's
argument in terms of responsibility. An agent cannot seemingly be respon-
sible for that which she could not have known given the evidence available
to her. Further, even if she could know certain things, she may not be
responsible for failing to form the proper beliefs given certain extenuating
circumstances.”* Given that responsibility is a necessary condition of
sanctionable choice, it follows that an account of sanctionable choice that
incorporates calculations of expected value should adopt Knight’s notion
of probability.”” Thus, sanctionable choice should be understood as a
failure to maximize warranted expected distributed advantage (WEDA)
under conditions of full compliance."®

6.4 Applying the Theory

This abstract description of the theory can be illustrated by applying it to a
highly simplified version of Fleurbaey’s (1995) reckless motorcyclist case.
Specifically, it will help to provide some invented numbers to demonstrate
how the relevant calculations are carried out, beginning with the WEDA
value of the motorcyclist choosing to wear a helmet:

** For more on this point, see Vallentyne (2002, 536).

> One might slightly amend Knight's account in the following way. Knight suggests that, in cases
where an agent in not culpable for her failure to assess the evidence, she should be treated as having
not made a choice at all, and, thus, not acted sanctionably (2013, 1068). However, one might
alternatively think that, in cases where an agent is not responsible for her incorrect beliefs about how
likely various distributions are to obtain, she might still be responsible for making a suboptimal
choice given those beliefs. Thus, one might calculate expected distributed value using subjective
probabilities in such cases.

One consequence of incorporating Knight's suggestion is that the proposed theory of sanctionable
choice does not countenance opzion luck. Briefly, option luck is generally understood to be the
outcome that results from a deliberate and avoidable gamble, with many luck egalitarian theories
taking persons to have chosen sanctionably if (a) they choose to make such a gamble and (b) they
lose out on advantage as a result (see, e.g., Dworkin (1981, 293)). In other words, if a person
gambles and loses, this is judged to be bad option luck for which the person is held responsible (i.e.,
the fact that she ends up worse off than others is held to be just by the theory). By contrast, the
proposed theory does not hold people responsible for losing a gamble; rather, it holds them
responsible for making any gamble that does not maximize WEDA, irrespective of how that
gamble turns out. It is, thus, a variety of what Shlomi Segall has called “all-luck egalitarianism”
(2010, 46).
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Table 6.1 Calculating the WEDA Value of Motorcycling with a Helmet

Distribution 1 Distribution 2 Distribution 3 Distribution 4

Wears a Helmet

Does Not Crash Crashes
Assist (No

No Transfer Transfer) Assist (Transfer) Failure to Assist
Distributed Advantage M = 500, P = 500 M =480, P = 500 M = 490, P = 490 M =360, P = 500
Advantage Value 1000 980 980 860
P(Distribution | 0.7 o 0.1 0.2

Helmet)

Expected Advantage 700 o 98 172
WEDA 970

Each column of Table 6.1 represents a distribution, where that distri-
bution is defined in terms of the unique set of events compatible with the
ultimate quantity of advantage possessed by all persons (in this case, the
motorcyclist and the passerby). In Distribution 1, the motorcyclist wears
her helmet, does not crash, and no subsequent transfers of advantage (or
additional events) occur. In Distribution 2, the motorcyclist wears a
helmet, crashes, and is then assisted by a passerby. Distribution 3 is
defined by the same series of events as Distribution 2 except the passerby
also makes an equalizing transfer to the motorcyclist. And, finally, in
Distribution 4, the passerby simply drives past the injured motorcyclist
and does not assist her. (For simplicity, assume that the passerby cannot
help the motorcyclist.)'”

The first row of Table 6.1 represents how much advantage each person
is stipulated to possess in each distribution. In Distribution 1, where the
motorcyclist does not crash, she and the passerby each end up with
soo units of advantage. In Distribution 2, the passerby is able to costlessly
treat the motorcyclist’s injuries from the crash and, thus, is left with the
same quantity of advantage that she would have had if no crash had
occurred (soo units). The motorcyclist, however, is a bit bruised and
battered, so she ends up with only 480 units of advantage. In Distribution
3, the passerby’s supplemental transfer increases the motorcyclist’s advantage

'7" Additionally, it will be assumed that the passerby is unable to make any transfer to the motorcydlist in
this scenario, perhaps because she continues traveling to a distant location where her spatiotemporal
position makes it impossible to relocate the motorcyclist and transfer advantage to her.
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to 490, but that comes at the expense of the passerby, who also ends up with
490 units of advantage. Finally, if no assistance is given, the passerby
maintains her original 500 units of advantage while the motorcyclist’s
untreated injuries reduce her advantage to 360 units.

The second row of Table 6.1 represents the advantage value of each of
the four distributions, where this value is a function of the values listed in
the first row. As noted earlier, the first step of calculating the advantage
value of a distribution is to identify the distribution with the greatest total
quantity of advantage that is appropriately distributed and that has a
nonzero probability of obtaining conditional on the choice under consider-
ation being made under conditions of full compliance. Assuming no prior
sanctionable choice on the part of either party, Distribution 1 satisfies these
conditions, and, thus, receives an advantage value equal to the total
advantage possessed by all persons (1000 units). The next step is to calculate
the advantage value of each additional distribution by identifying every
person in that distribution who ends up worse off than she would have
been in the comparison distribution. In Distributions 2 and 4, only the
motorcyclist ends up worse off, while in Distribution 3, both the motorcy-
clist and the passerby end up worse off. Each difference in advantage is then
subtracted from the advantage value of the comparison distribution. So, for
Distribution 3, one would subtract 10 (the difference between how much
advantage the motorcyclist has in Distribution 1 and how much she has in
Distribution 3) and another 10 (the difference between how much advantage
the passerby has in Distribution 1 and how much she has in Distribution 3)
from 1000 to get an advantage value of 98o.

The third row of Table 6.1 represents the warranted probability of each
distribution obtaining conditional upon the motorcyclist not wearing a
helmet under conditions of full compliance. For the purposes of this example,
it is stipulated that the motorcyclist’s evidence suggests there is a probability
of 0.7 that Distribution 1 obtains, a probability of o that Distribution 2
obtains, a probability of 0.1 that Distribution 3 obtains, and a probability of
0.2 that Distribution 4 obtains. Distribution 2 has a probability of o because
the theory is only concerned with the probability of a distribution obtaining
under conditions of full compliance. Given that fully compliant people
would equalize holdings (as neither party has chosen sanctionably prior to
the motorcyclist’s choice), it is assumed that the passerby transfers 10 units of
advantage to the assisted motorcyclist, as this is what the latter is owed as a
matter of justice. Thus, Distribution 2 is assigned a probability of o, and
whatever probability it would have been assigned assuming actual compliance
(say, 0.1) is added to the probability of Distribution 3 obtaining assuming
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actual compliance (again, 0.1) to yield the probability of Distribution 3 obtain-
ing under conditions of fu// compliance (0.2).

The fourth row lists the probability-adjusted distributed advantage value
of each distribution. The values in this row are determined by multiplying
the advantage value of each distribution by its conditional probability. For
example, Distribution 3 has an advantage value of 980, which is then
multiplied by the conditional probability of .1 to get an expected distrib-
uted advantage value of 98. The WEDA value for the choice not to wear a
helmet is then the sum of the distributed advantage values of all possible
distributions, which, in this case, equals 970.

The WEDA value of not wearing a helmet can be similarly represented
by the following table:

Table 6.2 Calculating the WEDA Value of Motorcycling withoutr Wearing
a Helmet

Distribution § Distribution 6 Distribution 7 Distribution 8

Does Not Wear a Helmet

Does Not Crash Crashes

Assist (No
Transfer Transfer) Assist (Transfer) Failure to Assist

Distributed Advantage M=510,P =510 M = 460, P = 500 M = 480, P = 480 M = 100, P = 500

Advantage Value 1020 960 960 600

P(Distribution | No 0.7 o 0.1 0.2
Helmet)

Expected Advantage 714 o 96 120

WEDA 930

As with Table 6.1, the distributions represented in Table 6.2 are defined in
terms of the sets of events that generate a particular distribution of advantage.
However, Table 6.2 describes the possible distributions that might arise from
the motorcyclist choosing 7oz to wear a helmet. Thus, the numbers in the
distributed advantage row have been adjusted to model the distributional
consequences of this choice. For example, the motorcyclist is assigned more
advantage in Distribution s than she is in Distribution 1, as it is assumed that
she derives greater enjoyment from riding without a helmet. Additionally,
because WEDA calculations are made under the assumption of full compli-
ance, it is assumed that the motorcyclist transfers half of this surplus advantage
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to the passerby, thereby leaving each party with 10 more units of advantage
than she possesses in Distribution 1. Similarly, it is assumed that an accident
without a helmet is much more severe than an accident with a helmet. Thus,
the motorcyclist is assigned less advantage in Distributions 6, 7, and 8 than in
counterpart Distributions 2, 3, and 4. Finally, because the fully compliant
passerby makes an equalizing transfer in Distribution 7, she ends up with less
advantage than she is assigned in counterpart Distribution 3.

Using the procedure described eatlier, these inputs yield a WEDA value
of 930 for the choice to not wear a helmet. Given that this value is 40 units
less than the WEDA value of wearing a helmet, the proposed theory
maintains that the motorcyclist chooses sanctionably when she declines to
wear a helmet. She then forfeits a claim to a quantity of advantage that is
equal to the quantity of advantage that all others would be expected to
foregogc absent such forfeiture. Recall that this value is calculated by dividing
the total expected lossgc of advantage by the total number of people and then
multiplying that by the total number of people minus 1. So, in this simplified
two-person world, one would divide 40 by 2 and then multiply by 1 to get
20 units of forfeited advantage. Additionally, the passerby would acquire a
supplemental claim to this same quantity of advantage.

Finally, one can use these values to calculate the quantity of advantage to
which each person is entitled. Specifically, one would subtract 20 units from
the quantity of advantage to which the motorcyclist would have had a claim
were her choice not sanctionable. For example, suppose that the motorcy-
clist crashes but is assisted by the passerby. According to Table 6.2, this pair
of events leaves everyone with a total of 960 units of available advantage that
can be distributed between the two parties. Were the motorcyclist’s choice
non-sanctionable, then a luck egalitarian principle of justice would assign
her a claim to an equal quantity of advantage — that is, 480 units — as no one
has made any past sanctionable choice that would justify inequality.
However, because her choice 75 sanctionable, one must subtract the forfeited
20 units of advantage to arrive at a just share of 460 units. Additionally, one
would add 20 units to the passerby’s counterfactual share to yield a just share
of 500 units. Thus, a just distribution is realized without any supplemental
transfer from the passerby to the motorcyclist. The anarchist conclusion
would then assign both the motorcyclist and the passerby a claim against
anyone (i.e., the other party) using unowned resources in a way that would
diminish — or, in the case of the motorcyclist, further diminish — her
respective share. In other words, the passerby sustains all of her prior claims
against the motorcyclist using various resources despite the fact that respect-
ing those claims will now leave the motorcyclist comparatively worse off.
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6.5 Anarchism without Moral Tyranny

Sections 6.3 and 6.4 have explained how the proposed theory of sanction-
able choice holds people responsible for destroyinggc advantage such that
they cannot leave others with lesspc. In other words, these sections have
demonstrated that the theory satisfies the moral tyranny constraint in a
way that standard prudential contextualism does not. However, note that
this demonstration does not show that the theory fully satisfies the moral
tyranny constraint. To fully satisfy the constraint, a theory must not only
preclude sanctionable choosers like the motorcyclist from leaving others
with lesspc but also preclude those others (e.g., the passerby) from leaving
sanctionable choosers with lessgc. Only then will the proposed account
have a theoretical advantage over contextualism.

Fortunately, the demonstration of this point is fairly straightforward.
Note that contextualism’s moral tyranny problem follows from (a) its
claim that the sanctionability of a choice is a function of the actual
advantage the chooser foregoes as a result of that choice and (b) the fact
that other agents are able to determine the quantity she forgoes affer her
choice has been made. Together, these two propositions entail that other
people have the power to unilaterally render a person’s choice sanctionable,
thereby stripping her of a claim to advantage, which, in turn, leaves her
with lesspc. By contrast, the theory proposed here makes sanctionable
choice strictly a function of the agent’s choice and the evidence already
available to her (namely, the evidence about the consequences of various
choices under conditions of full compliance). As a result, the agent is able
to avoid choosing sanctionably, meaning that others lack the ability to
unilaterally leave her with lessgc. Given that such unilaterality is a neces-
sary condition of moral tyranny, it follows that the proposed theory fully
satisfies the moral tyranny constraint in a way that contextualism does not.

Suppose, for example, that, after the motorcyclist crashes without a
helmet, the passerby refuses to assist her. According to the proposed
theory, this choice would also be sanctionable, as the WEDA value of
not assisting (600) is lower than the WEDA value of providing assistance
without transfer (960)."® Thus, according to the proposed theory, the
passerby would forfeit a claim to 180 units, as this value is equal to the

™8 Tt is assumed that the probability of each distribution obtaining is 1 conditional on the choice to not
assist and assist, respectively. Thus, the WEDA value of each choice is equal to the distributed
advantage value of the distribution it will bring about.
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total lostgc advantage (360) multiplied by 2>+ . This value must then be
subtracted from what would have been the passerby’s just share, were her
choice not sanctionable. In this case, this counterfactual just share is equal
to 320. Note that there are 600 total units of advantage available to
distribute, with an equal distribution assigning 300 units to each party."”
However, given the motorcyclist’s past sanctionable choice to not wear a
helmet, her share has to be adjusted downward to 280 units to reflect the
20 units of advantage she forfeited in virtue of that choice. These units are
then reassigned to the passerby such that her counterfactual just share is
320 rather than 300 units. One then subtracts the forfeited quantity of
180 units from this amount to yield a just share of 140 units of advantage.
Finally, one reassigns these 180 units to the motorcyclist, who ends up
having a just share of 460 units (with the anarchist conclusion assigning
her the appropriate corresponding set of distributive claims). Crucially,
this is the same quantity of advantage to which she would have been
entitled had the passerby assisted her; thus, assuming future full compli-
ance, the motorcyclist will end up with just as much advantage without
assistance as she would with assistance. In other words, the passerby is
unable to leave the motorcyclist with lesspc — a result that demonstrates
that the WEDA-based anarchist conclusion satisfies the moral tyranny
constraint in a way that a contextualist version of the position does not.

6.6 Amending the Theory

Before completing the argument, a quick amendment must be made to the
theory to avoid an objection that might otherwise undermine its plausi-
bility. In its present form, the proposed theory makes sanctionable choice a
function of the failure to maximize WEDA assuming full compliance.
However, in many cases, people will not actually comply with others’
claims. As a result, there will be cases where the choice that maximizes full-

2 When calculating the WEDA value of the motorcyclist’s choice, it was assumed for simplicity that
there was no opportunity for further advantage transfer conditional on the passerby declining to
assist the motorcyclist. This assumption has now been relaxed so as to illustrate how advantage is to
be distributed in virtue of the passerby’s choice. If one were being very precise, all of the possible
distributions of advantage conditional on non-assistance should have been included in the two
tables and each assigned a probability. However, given that this would have added hundreds of
columns to the tables without changing the result of the WEDA calculations, these distributions
were excluded from the foregoing discussion.
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compliance WEDA runs contrary to the demands of justice. Consider, for
example, David Estlund’s Slice and Patch case:

Slice and Patch Go Golfing

Suppose that unless a patient is cut and stitched he will worsen and die
(though not painfully). Surgery and stitching would save his life. If there is
surgery without stitching, the death will be agonizing. Ought Slice to do the
surgery? This depends, of course, on whether Patch (or someone) will be
stitching up the wound. Slice and Patch are each going golfing whether the
other attends to the patient or not. Does anyone act wrongly? (2020, 33)

In this case, Slice choosing to operate would maximize WEDA under
conditions of full compliance, as a fully compliant Patch would stitch up
the wound, thereby leaving everyone with maximal equal advantage.
However, given that actual Patch wil/ not stitch up the wound, it seems
plausible to think that justice demands that Slice refrain from operating.
(For these purposes, this can simply be stipulated.) Given these premises,
the posited theory entails a seemingly unacceptable result: Slice declining
to operate is both a just choice and a sanctionable choice in virtue of which
she forfeits a claim to advantage.

To avoid this problem, the theory can be amended as follows. Rather
than define sanctionable choice strictly in terms of a failure to maximize
WEDA under conditions of full compliance, a second necessary condition
of sanctionable choice can be added to the theory: A person chooses
sanctionably if and only if she fails to maximize WEDA under conditions
of full compliance and fails to maximize the chances that advantage is
appropriately distributed assuming actual compliance. Thus, when Slice
chooses not to operate on the patient, she does not choose sanctionably, as
the added necessary condition is not met.

Further, the amended theory still satisfies the moral tyranny con-
straint. Admittedly, when Slice declines to operate, she leaves the patient
with lessgc advantage than if she chose to operate. However, recall from
Chapter 2 that the moral tyranny constraint is only violated when a
theory enables a person to discretionarily leave others with lessgc, where
a discretionary action is one that is not obligatory according to the
theory in question. Given that it is obligatory that Slice not operate,
the fact that this choice leaves the patient with lessgc advantage under
the proposed theory does not entail that the theory permits moral
tyranny. The amended theory thereby avoids declaring just actions
sanctionable while also satisfying the moral tyranny constraint.
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6.7 Additional Advantages of the Theory

In addition to resolving the moral tyranny objection, the proposed theory
of sanctionable choice also allows the anarchist conclusion to avoid the
other problems with luck egalitarianism presented in Section 6.1. Recall,
first, Arneson’s objection that luck egalitarianism delivers incorrect results
in cases of costly rescue, for example, by declaring Mother Teresa to have
chosen sanctionably when she gives her money to the poor (Arneson
20112, 244; 2011b, 33—4). While this objection seems like a genuine
problem for prudential contextualist luck egalitarianism, there are two
reasons that the proposed theory would not entail that Mother Teresa
chooses sanctionably.

First, there are certain ways of filling in the details of the case such that
Mother Teresa maximizes WEDA under conditions of full compliance
and, thus, does not choose sanctionably. For example, if the poor are in
their position due to bad luck and Mother Teresa has a comparative
advantage in transferring advantage, then her actions would be expected
to leave others with moregc than if she focused on generating advantage.
Second, even if her actions do not maximize WEDA assuming full
compliance, the poor would have distributive claims that others only use
natural resources in ways that increase their advantage, thereby making her
transfers obligatory. Given such a duty to transfer, Mother Teresa’s choice
to aid the poor does not meet the second necessary condition of sanction-
able choice introduced in Section 6.6. Thus, the anarchist conclusion
avoids delivering an incorrect result in this case because it does not entail
that she forfeits any distributive claims.

Section 6.1 also introduced Hurley’s “boring problem.” Recall that this
problem emerges from (a) luck egalitarianism’s claim that inequality is
justified if and only if those with less have chosen sanctionably and (b) the
standard contextualist view that sanctionable choice is a function of
whether or not a person has imprudently failed to maximize her possessed
advantage. When taken together, these two claims entail that a compara-
tive relation between levels of advantage can be justified by appealing to a
responsibility relation that obtains between a person and her individual
holdings. However, Hurley argues that the latter relation does not appear
to justify the former: The fact that a person is responsible for having a
particular quantity of advantage would not seem to justify others having
more advantage, as the person is not responsible for this difference. Thus,
Hurley worries that luck egalitarianism is internally incoherent (2003,
160-1).
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What is now apparent is that this objection is specific to contextualist
versions of luck egalitarianism, as only contextualism maintains that a
person’s imprudent choices — that is, those that leave her with some
diminished quantity of advantage — justify a comparative inequality in
advantage. By contrast, the proposed theory holds a person responsible for
failing to position herself and others in a way that would allow everyone to
bring about justice via compliance without anyone needlessly foregoing
advantage. This seems like a much more apt justificans for comparative
inequality than a person being responsible for her own level of advantage.”
Alternatively, the comparative relation might be justified by the fact that this
relation obtaining is a necessary condition of avoiding moral tyranny.
Regardless of the exact justification offered, the proposed theory solves
Hurley’s boring problem by explicating why an individual’s sanctionable
choice justifies inequality despite that individual not being responsible for
the inequality in question. Thus, the anarchist who takes inequality to
require justification (for the reasons discussed in Section 5.7) can avoid
Hurley’s worry that sanctionable choice is not a suitable justificans.

** Gerald Lang (2015; 2021) has suggested that the boring problem might be solved by modifying the
Jjustificandum of sanctionable choice: Rather than have such choice justify a comparative inequality
between two persons — that is, the gap between their respective levels of advantage — it would,
instead, justify a gap between an agent’s level of advantage and some egalitarian baseline. On this
proposal, each person is assigned some baseline share of advantage. If she then ends up with either
more or less advantage than her assigned baseline share, that deviation would be just if and only if
the difference between her share and the baseline is attributable to her choices rather than luck
(2015, 706). The thought here is that, while a person is not responsible for the fact that she has less
advantage than someone else, she is responsible for the fact that she ends up with less than her baseline
share. Thus, there is no longer a justificatory gap of the kind identified by the boring problem, as the
agent’s sanctionable choices make her responsible for the state of affairs that those choices are
supposed to justify.

However, there are three problems with this proposal. First, as Lang notes, it is unclear how to
determine each person’s appropriate baseline share (714). Second, the proposal seems to fail on its
own terms. Lang’s suggestion is that, while all interpersonal inequalities qualify as luck because they
depend on the choices of the better-off party in addition the choices of the worse off, deviations
from the baseline depend solely on the choices of the agent and, thus, are controlled in a way that
renders these deviations non-luck (and therefore justifiable). However, deviations from the baseline
would equally qualify as luck (so construed), as such deviations almost always depend on the
uncontrolled choices of others. For example, the person who drops below the baseline due to losing
at roulette ends up in this state only because of how forcefully the casino employee spun the wheel —
a fact over which she had no control. Finally, note that Lang’s proposal still assumes a prudential
contextualist theory of sanctionable choice where a choice justifies a deviation from the baseline if
and only if it leaves the agent worse off than she might otherwise have been. Given this assumption,
Lang’s baseline account is still vulnerable to the moral tyranny objection, making the proposed
WEDA account a superior solution to the boring problem.
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6.8 The Disadvantage Creation Account

The proposed theory of sanctionable choice is similar in certain respects to
a revised version of luck egalitarianism proposed by Jens Damgaard
Thaysen and Andreas Albertsen (2017). Thus, it is worth explicating their
theory in some detail so as to clarify the similarities and differences between
the two theories. Specifically, this section will suggest that their theory is best
understood as asserting that sanctionable choice is a function of how agents’
choices affect the total quantity of advantage. It will then argue that the
proposed WEDA-based theory of sanctionable choice has three advantages
over this interpretation of Thaysen and Albertsen’s account.

Like the proposed account, Thaysen and Albertsen attempt to solve the
problem of costly rescues — that is, the problem illustrated by Arneson’s
Mother Teresa case — by revising which choices count as sanctionable.
Specifically, they posit that a choice is sanctionable if and only if it creates
disadvantage that would not have otherwise been possessed by anyone. For
example, if a villain drops a brick off of a building and it strikes someone,
she creates disadvantage because she leaves someone worse off while no one
would have been worse off had she chosen differently (95). By contrast, the
hero who pushes someone out of the way of a falling brick and gets struck
herself distributes disadvantage, as she merely changes who possesses dis-
advantage that would have obtained irrespective of her choice (96). In this
way, Thaysen and Albertsen’s theory avoids the implication that Mother
Teresa makes a sanctionable choice when she aids the poor, as she is merely
distributing disadvantage to herself rather than creating disadvantage.

To fully explicate Thaysen and Albertsen’s proposal, a more precise
account of disadvantage creation must be provided. Their formal statement
is that an “agent is responsible for creating a (dis)advantage if, and only if,
she is responsible for behaving in such a way that somebody was (dis)
advantaged” (94). If taken literally, this statement is misleading, as it suggests
that an action ¢ creates disadvantage if and only if there is a person who is
left worse off in the world where ¢ occurs relative to the counterfactual
world where it does not.”" However, this is clearly not how Thaysen and
Albertsen intend their analysis to be interpreted, as such an account would
entail that the hero creates disadvantage due to the fact that there is a person
who is left worse off by her action (namely, herself).

*' This is also the natural way of precisifying Thaysen and Albertsen’s later restatement of duty
creation wherein they assert that such creation obtains when “nobody would be worse off if not for
[the agent’s] exercise of responsibility” (95).
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To clarify Thaysen and Andersen’s analysis of disadvantage creation,
it will be helpful to consider their analysis of disadvantage distribution, as
the former is supposed to contrast with the latter. Specifically, they posit
that disadvantage distribution occurs if and only if “X; rather than Y, was
(dis)advantaged” by the agent’s action. However, there is some potential
ambiguity in this statement that calls for additional precisification. One
way of interpreting this analysis is as follows: An agent distributes disad-
vantage by ¢-ing if and only if X is worse off in the world where the agent
¢-s than in the world where she does not ¢ and Y'is worse off in the latter
world than she is in the former. Notably, this restatement delivers the
correct results in the hero case, as the hero is worse off in the world where
she pushes the beneficiary than she is in the world where she does not
push, while the beneficiary is worse off in the latter than she is in the
former. One could then define disadvantage creation as cases where (a) the
agent’s action leaves someone worse off relative to inaction and (b) the
action is not an instance of disadvantage distribution.

The problem with this proposal is that the restated analysis of disad-
vantage distribution seems to deliver incorrect results. Consider, for exam-
ple, a modified case where a villain has a small quantity of fun dropping a
brick on her victim. In this case, the victim is worse off in the world where
the brick is dropped than she is in the world where it is not dropped; at the
same time the villain is worse off in the latter world than she is in the
former (because she has less fun). Thus, the restated account would entail
that the villain distributes disadvantage rather than creates it. Given that
this is seemingly a paradigmatic case of disadvantage creation, this result is
a reductio of the proposed restatement.

So what is a better statement? The apparent solution is to put things in
terms of the total quantity of disadvantage resulting from an action: An
agent distributes disadvantage by ¢-ing if and only if (a) some person has
either more or less advantage in the world where the agent ¢-s than the
counterfactual world where the agent does not ¢ and (b) there is the same
total quantity of disadvantage in the former world as there is in the latter.
This account seems to deliver the correct results in the paradigmatic cases.
For example, when the hero saves the beneficiary from the falling brick,
the resulting world contains the same quantity of disadvantage as the world
where no rescue occurred; the only difference is that the beneficiary has
more advantage in the rescue world while the hero has less. Thus, the hero
merely distributes disadvantage in that case. By contrast, the villain who
derives enjoyment from dropping a brick off of a building does not
distribute disadvantage, as there is more disadvantage in the world where
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she drops the brick than there is in the world where she does not act in
this way.

One final adjustment is needed. The fact that Thaysen and Albertsen
use the term “(dis)advantage” when articulating their distribution/creation
distinction suggests that they actually take there to be four distinct phenom-
ena: advantage distribution, disadvantage distribution, advantage creation,
and disadvantage creation. This fourfold division is incompatible with the
just-posited restatement, as this restatement would only allow for disadvan-
tage creation/distribution with there being no apparent acts of advantage
creation/distribution. To fix this problem, the analysis can be amended as
follows. An agent distributes disadvantage by ¢-ing if and only if (a) there is
the same total quantity of disadvantage in the world where she ¢-s as there is
in the counterfactual world where she does not ¢ and (b) there is less total
advantage after she ¢-s than there was just prior to her ¢-ing. This joint
counterfactual and trans-temporal comparison seems to capture the idea that
people are worse off — that is, there was disadvantage generated — but the
agent merely distributes that worsening without contributing to it. The
account of advantage distribution would then be identical to the just-
proposed analysis except that Condition (b) asserts that there is more total
advantage after the agent ¢-s.

The restatement of (dis)advantage creation is a bit more straightforward,
as one can capture the idea of leaving everyone (worse off) better off
without having to make any trans-temporal comparisons. Specifically, an
agent creates disadvantage by ¢-ing if and only if there is less total
advantage in the world where she ¢-s than there is in the counterfactual
world where she does not ¢. And she creates advantage by ¢-ing if and only
if there is more total advantage in the world where she ¢-s than in the
counterfactual world where she does not ¢.

This explication helps to reveal the similarities and differences between
Thaysen and Albertsen’s theory of sanctionable choice and the one posited
by this chapter. The primary similarity is that both theories reject con-
textualist theories of sanctionable choice and, instead, make sanctionable
choice a function — at least in part — of what effect the agent’s choice has on
the total quantity of advantage (more on the qualifier later). This allows
both theories to sidestep Arneson’s objection that luck egalitarianism
unacceptably entails that costly rescues are sanctionable. Given that such
rescues do not paradigmatically affect the total quantity of advantage, they
would not count as sanctionable choices under either theory.

However, there are three important differences that give the posited
WEDA-based account a theoretical advantage over Thaysen and Albertsen’s
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proposal. First, their theory makes sanctionable choice strictly a function
of created disadvantage rather than the expected advantage value of
choices. As a result, their theory entails that a person chooses sanction-
ably when she makes a choice that maximizes expected advantage but
ultimately creates disadvantage due to bad luck. For example, suppose that
a person reasonably believes that there is a probability of .9 that she will
create 100 units of advantage if she ¢-s and a probability of .1 that she will
create 10 units of disadvantage (i.e., —10 units of advantage). By contrast, if
she does not ¢, she will create 5 units of disadvantage with a probability of 1.
Given that the expected value of ¢-ing is 89 while the expected value of not ¢-
ing is —s, the agent chooses to ¢; however, she gets unlucky and generates
10 units of disadvantage. Given that there is more total advantage in the world
where the agent ¢-s than the counterfactual world where she does not, the
posited restatement of Thaysen and Albertsen’s proposal entails that she has
created disadvantage and can thereby be held responsible — a seemingly
unacceptable result.”” By contrast, the WEDA account avoids this implica-
tion by making sanctionable choice a function of expected total advantage
rather than counterfactual advantage comparisons.

A second important difference is that Thaysen and Albertsen’s account
seemingly declares inequality to be just both when someone chooses
sanctionably — that is, creates disadvantage — and @/so when someone
makes a choice that creates advantage. For example, they hold that the
miner who happens to strike a vein of gold that no one else would have
found creates advantage and is, thus, entitled to keep some of the profits
even if that results in inequality (98).”” However, it seems inappropriate
for a luck egalitarian theory to declare such a luck-based inequality just.
After all, the fact that the miner was lucky enough to be uniquely
positioned to extract the gold does not seem to justify her ending up
better off than everyone else. By contrast, the WEDA theory incorporated
into the anarchist conclusion does not posit such a category of rewardable
choice; rather, anything short of maximizing WEDA is sanctionable while
only the maximizing choice entitles a person to an equal share of advantage

** Thaysen and Albertsen do specify that a choice is sanctionable only if it was foreseeable that it would
create disadvantage (100). However, they do not consider cases where the disadvantage creation was
foreseeable but not the reasonably expected outcome.

Note the caveat that the miner is only entitled to some of the profits. This is because, according to
Thaysen and Albertsen, she is only responsible for generating part of the created advantage, as some
of that advantage is attributable merely to the resources rather than anything the miner did (98).
Unfortunately, they do not provide an account explicating how one determines the portion of
created advantage for which a person is responsible.
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relative to the shares of other successful maximizers. Thus, the proposed
theory would not license the inequality in question.

Finally, while Thaysen and Albertsen make sanctionable choice a func-
tion of counterfactual differences in total advantage, the posited account
makes sanctionable choice a function of both the quantity and distribution
of advantage in the relevant counterfactual worlds. This allows the posited
WEDA account to avoid seemingly counterintuitive implications of
Thaysen and Albertsen’s proposal. Consider, for example, a case where P
has a choice between realizing world £ where she and Q each have 1o units
of advantage or world U where she has s units of advantage and Q has 20
(assume, for simplicity, that the warranted probability of each outcome is
1). On Thaysen and Albertsen’s account — at least, as it has been inter-
preted here — P would create disadvantage if she realizes £, as it has less
total advantage than U. In other words, if P were to realize the egalitarian
distribution, she would thereby make a sanctionable choice for which she
could be held responsible. However, this result is seemingly a reductio of
any posited theory of luck egalitarianism. By contrast, the theory proposed
in this chapter would assign a higher WEDA value to E, thereby making
P’s choice to realize an egalitarian distribution non-sanctionable.

In sum, Thaysen and Albertsen make the right kind of theoretical move
by rejecting contextualism in favor of an account that makes sanctionable
choice a function of total advantage. However, their failure to build
expected value into their theory, their endorsement of rewardable choice,
and their neglect of distributive considerations all compromise the exten-
sional adequacy of their account. Thus, luck egalitarians troubled by
Arneson’s objection ought to adopt the proposed WEDA-based theory
rather than Thaysen and Albertsen’s proposal.

6.9 Conclusion

This concludes the argument for the anarchist position. It began with a
fairly simple and plausible constraint on which theories of duties are
acceptable. It then argued that a number of influential libertarian and
egalitarian principles follow from this constraint, namely the consent
theory of legitimacy, the Lockean proviso, and luck egalitarianism’s
incorporation of responsibility. These principles, in turn, were shown to
entail other components of the anarchist position: Both the Lockean
proviso and the consent theory of legitimacy independently entail the
absence of external private property, while the former entails that persons
can easily appropriate their bodies, thereby allowing for (near) universal
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self-ownership of the kind articulated by ASO. Finally, it was argued that,
in the absence of private property, both egalitarians and libertarians have
reason to accept the anarchist conclusion — that is, the contention that
each person has a claim against others using unowned resources in a way
that (a) would leave her comparatively worse off where (b) that inequality
did not correspond to any sanctionable choice on her part. This conclu-
sion, it was argued, is both compatible with libertarian entitlement theories
of justice and follows from libertarians’ egalitarian approach to assigning
persons rights and powers.

The purpose of this chapter was to render the anarchist conclusion fully
determinate by specifying which choices qualify as sanctionable — and,
more specifically, to do so in a way that brings the position into full
compliance with the moral tyranny constraint. This chapter posited that
a choice is sanctionable if and only if it fails to maximize warranted
expected distributed advantage under conditions of full compliance (and
fails to maximize the chances that advantage is appropriately distributed
assuming actual compliance). Such an account ensures that no person is
able to unilaterally, discretionarily, and foreseeably leave others with lessgc,
thereby satisfying the moral tyranny constraint. Additionally, this theory of
sanctionable choice allows the anarchist conclusion to avoid some of the
major objections that plague standard luck egalitarian theories of distrib-
utive justice while still delivering equally egalitarian prescriptions vis-a-vis
the use of natural resources.

In this way, the foregoing chapters have aimed to defend a heterodox
philosophical position that synthesizes both libertarian moral principles
and an egalitarian principle typically associated with the socialist left. Of
course, the suggestion that these principles might be combined in this way
will be intuitive to social anarchists, as their movement is composed of
people who endorse (or would, upon reflection, endorse) just such a set of
principles. However, they might still have been surprised to discover that this
position can be largely derived from a single, simple theoretical desideratum
and, thus, has the kind of coherence discussed in Section I.2. Similarly,
libertarians may have been surprised to find that some of their core principles
commit them to rejecting private property in favor of egalitarianism. And, for
those who were not already sympathetic to either libertarianism or the
anarchist position, the foregoing argument has hopefully demonstrated that
there is at least a plausible and coherent variety of anarchism that deserves
serious consideration when assessing what duties we have vis-a-vis resources
and the state.
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CHAPTER 7

A State-Tolerant Anarchism

Given that this book is about anarchism, it may seem odd that so little has
been said about the state. Section 1.1 did introduce the consent theory of
legitimacy and the associated conclusion that no one is obligated to
comply with the laws of the state (as practically no one has actually
consented to the state’s governance). However, this philosophical anarchism
is a much weaker claim than the political anarchism typically espoused by
self-identified anarchists. For the philosophical anarchist, the state merely
lacks a certain kind of moral power, where this does not necessarily entail
that one has any obligation to dismantle the state. Indeed, the philosoph-
ical anarchist may even allow that persons are obliged to supporr the state
and the activities of its agents if doing so aligns with demands of justice. By
contrast, the political anarchist contends that states are unjust, where this,
in turn, implies that persons have a duty to abolish existing states (or, more
modestly, that each state has a duty to abolish itself). More strongly, the
political anarchist holds that similar duties would obtain vis-a-vis all — or at
least most — possible states.” Thus, the fact that the proposed social
anarchist position does not declare states unjust in this sense may come
as a disappointment to those interested in a more radical sort of political
anarchism.”

" As noted in Footnote 17 of Chapter 2, Simmons persuasively argues that there is no reason to deny the
legitimacy of a state if everyone has consented to comply with its laws; thus, one should reject Wolff’s
(1970) contention that there are necessarily no legitimate states and, instead, take philosophical
anarchism to assert that there are no existing legitimate states (1987, 269fn2). Further, there is no
obvious reason for thinking that the existence of a state is unjust if it is legitimate or all persons
otherwise endorse its existence. Thus, a charitable interpretation of political anarchism would not assert
that states are necessarily unjust. Rather, it would allow that consensual states are just but no others. Or,
perhaps some other possible states would be excepted, so long as it is still the case that the vast majority
of possible states are declared unjust.

An anonymous commenter has suggested that the proposed position might be redescribed as
“socialist minarchism,” as it holds that a state is just if and only if it takes the minimal form
required to promote luck egalitarian redistribution while respecting self-ownership rights. Any
regulatory action of the state beyond advancing this end would be unjust — and, thus, persons
would have reason to strip the state of the power to carry out such activities.
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This chapter will argue that political anarchism is misguided. This is not
because there are pragmatic disadvantages to eliminating the state in favor
of some non-state political arrangement. Rather, the chapter will argue that
there is a conceptual problem with political anarchism that undermines its
plausibility. Specifically, it will note that the political anarchist must
provide an analysis of statehood such that one can determine what must
be changed if existing states are to be abolished. Further, if political
anarchism is to be plausible, the posited analysis must satisfy two desiderata
(introduced in the subsequent section). However, it will be argued that
none of the most plausible analyses of statehood satisfy both of these
desiderata. Thus, political anarchism is implausible and should not be
incorporated into the social anarchist position.

7.1 Two Desiderata of Political Anarchism

As was just noted, the political anarchist must provide an account of the
necessary and sufficient conditions of some group qualifying as a state.
Further, if political anarchism is to be plausible, these conditions must
satisfy two desiderata. First, the analysis must support the political anar-
chist’s contention that the mere existence of a state constitutes an injustice,
where that injustice is negated by the elimination of the state. Thus, the
political anarchist must endorse the following grounding desideratum: Any
acceptable analysis of statchood must entail that (a) any given state is
unjust and (b) the elimination of that state would eliminate the injustice.’
One can test whether Proposition (a) is true by considering whether there
is any case where some group meets the posited sufficient condition of
statchood but no injustice obtains. If, for example, the posited analysis
held that some group constitutes a state if and only if it has more than
1,000 card-carrying members, then Proposition (a) would be false, as there
are many possible worlds where some group exceeds that size but no
injustice obtains. This is a way of testing the adequacy of the sufficient
condition(s) of the proposed analysis. Additionally, if injustice obtains
when the sufficient condition of statehood is met, one must ensure that

? Proposition (a) needs to be qualified in light of the discussion that appears in Footnote 1. If the state
has obtained universal consent to carry out the activities that render it a state, then the political
anarchist will presumably have to concede that there is nothing unjust about the state. However, this
is a special case, and the political anarchist might reasonably maintain thart all states that lack this
consent are unjust. Thus, the grounding desideratum should be understood to be satisfied by an
analysis if and only if that analysis entails that Proposition (a) is true for all states excepr those that
have obtained universal consent.
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Proposition (b) is true by considering whether, for each posited necessary
condition of statechood, that same degree of injustice would still obtain in
the closest possible world where that necessary condition of statehood is
not met. If the injustice persists, then Proposition (b) is false and the
grounding desideratum goes unsatisfied. This test assesses the adequacy of
the analysis’ posited necessary conditions of statehood.

Second, the political anarchist needs an analysis of statehood that
delivers the result that there are actually existing states, where these states
at least roughly correspond to the groups that are pre-theoretically under-
stood to be states. For example, the proposed analysis should not deliver
the result that the United States Federal Government is not actually a state.
Such a result would conflict with the intuition that motivates the political
anarchist in the first place, namely, that the existing institutions that we
call states are unjust. Call this constraint on analyses of statchood the
actuality desideratum.

The political anarchist is committed to endorsing both of these desider-
ata, as they are presupposed by her claim that arrangements like the
United States Federal Government are morally defective and should be
abolished. However, the subsequent section will argue that none of the
most plausible analyses of statehood satisfy both desiderata. Thus, political
anarchism does not meet its own presupposed criteria of plausibility and
should be rejected in favor of the more modest philosophical anarchism
posited by the social anarchist position. Finally, the chapter will conclude
by considering a recent argument that philosophical anarchism collapses
into either political anarchism or statism.

7.2 Twelve Analyses of Statehood

So what is a state? As just discussed, the political anarchist must provide an
answer to this question that satisfies both of the posited desiderata. To this
end, she might draw upon Max Weber’s influential claim that a state is “a
human community that (successfully) claims the monopoly of the legitimate
use of physical force within a given territory” (1991, 78).* This proposal
suggests a number of potential analyses of statehood, beginning with one
that makes use of Weber’s appeal to legitimacy. Previously, the term
“legitimacy” has been used to refer to the Hohfeldian power to oblige
others via the issuing of edicts. However, political anarchists cannot posit
that some group is a state if and only if it is legitimate in this sense, as they

* Emphasis in the original text.
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are also philosophical anarchists who deny that those entities popularly
assumed to be states — and more generally, any existing candidates for
statehood — are legitimate.” Thus, if legitimacy in the just-specified sense is
a necessary condition of statehood, then there will also be no existing
states, where this result entails that the proposed analysis does not satisfy
the actuality desideratum.

Alternatively, one might construe Weber’s claim that states monopolize
“the legitimate use of physical force” as an assertion that some group is a
state if and only if it possesses political authority, that is, a special moral
permission to use violence/coercion that ordinary people lack (e.g., a
permission to coercively regulate behavior or violently enforce rights).
However, this second proposed analysis of statehood runs into the same
problem as the first, as political anarchists also deny that states possess
political authority in this sense. Given this commitment, the second
analysis of statchood would imply that there are no existing states, thereby
failing to satisfy the actuality desideratum.

Given the failure of an analysis that makes reference to the actual moral
status of candidates for statchood, one might employ the notion of
“legitimacy” as Weber interprets it, that is, to express a claim about what
people believe about the moral status of these candidates for statehood.
According to this third analysis, a group is legitimate if and only if its
purported subjects believe that they are obliged to obey the edicts issued by
some members of the group (but not edicts issued by nonmembers). Or
alternatively, the group is legitimate if and only if its purported subjects
believe that the group possesses political authority — that is, that coercion/
violence deployed by some members of the group is permissible while
identical acts of violence by nonmembers is impermissible. In either case,
this proposed analysis makes statehood a function of the beliefs that the
purported subjects have about the candidate’s Hohfeldian incidents rather
than the actual Hohfeldian incidents that it possesses.

This revised analysis aims to satisfy the actuality desideratum, as one can
concede that all existing candidates for statehood are not legitimate and
lack political authority while also observing that most people mistakenly
believe that entities like the United States Federal Government, the
Government of the United Mexican States, etc., are legitimate and possess
political authority. However, note that nor all of the purported subjects of

> Technically, one could be a political anarchist without being a philosophical anarchist. In other
words, one might think that states both have the power to oblige their citizens and are unjust and
ought to be abolished. However, in practice, no one seems to hold this conjunction of views.
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these entities hold these beliefs. As a contingent matter, every society
contains at least a few philosophical anarchists who explicitly deny that
the purported state of that society possesses legitimacy or political author-
ity. Thus, strictly speaking, the actuality desideratum is not satisfied by this
third analysis of statehood.

If one wanted the proposed analysis to satisfy the actuality desideratum,
one would need to posit a fourth analysis of statehood such that a group is
held to be a state if and only if some suitable portion of its purported
subjects believe that it has special powers to oblige and/or special permis-
sions to enact violence. However, it is not clear how one would specify the
required portion without rendering the analysis of statehood arbitrary and
ad hoc. Additionally, the proposed analysis would fail to satisfy Proposition
(b) of the grounding desideratum. Suppose that everyone in the United
States were to endorse philosophical anarchism. On the posited account,
the United States Federal Government would not, in this world, qualify as
a state. However, presumably the political anarchist would not judge the
United States Federal Government to be just in this world. Thus, the
desideratum is not satisfied, and the revised legitimacy-based account of
statchood must also be rejected.

Perhaps these problems can be avoided by embracing Weber’s proposal
that a state claims the monopoly on legitimate violence. On this line of
thinking, what matters is not whether a group has special moral status or is
believed to have special moral status but, rather, whether iz contends that it
has a special moral status (i.e., that it possesses either political authority or
the power to oblige and that its subjects lack the associated permissions
and powers). This fifth analysis of statchood would maintain that a group
qualifies as a state if and only if it publicly affirms that, unlike its subjects,
it is legitimate and/or possesses political authority. However, as Nozick
notes, this analysis proposes an implausible sufficient condition of state-
hood, as it is implausible that any single person can transform herself into a
state by making a public moral claim (1974, 23).° Or, to slightly restate
this point, the analysis does not satisfy the grounding desideratum because
it allows that there are many possible just states (since, presumably, there is
no injustice when an arbitrary person insists to her friends that she has the
power to impose obligations on them via the issuance of edicts).
Additionally, suppose that the United States Federal Government formally
endorsed the philosophical anarchist position while sustaining all of its

¢ It is not fully clear whether this is Nozick’s observation or if he is recapitulating a point made in an

unpublished paper by Marshall Cohen.
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current activities. Such a resolution would render it no longer a state on
the proposed analysis. However, given that this endorsement does nothing
to eliminate the injustice posited by the political anarchist, Proposition (b)
of the grounding desideratum goes unsatisfied.

Fabian Wendt (2015, 329) revises this proposal by suggesting that the
defining feature of a state is that it both denies that persons have a
permission to privately enforce their rights — that is, it asserts that it alone
has political authority — and it legally enshrines that assertion by denying
them the legal right to carry out acts of private enforcement. The problem
with this sixth suggested analysis is that, from the perspective of the
philosophical anarchist, there is no moral difference between a group that
refuses to grant persons some legal right and a group that publicly asserts
that they lack this right. In her view, laws do not have any normative
implications; thus, the issuance of a law can seemingly do more than
command people to act in certain ways and inform them that there might
be consequences for noncompliance. Granted, laws are typically enacted
via a complicated social process, where the exact nature of this procedure
will depend upon one’s substantive view of the necessary conditions of
lawmaking. However, irrespective of how one fills in those details, it is
unclear how that process could render the issuance of a law against private
enforcement more unjust than a mere public declaration that only the state
has political authority. Thus, the proposed legal analysis of statechood
would fail to satisfy the grounding desideratum for the same reason that
the previous analysis failed to satisfy it: There would be no improvement
vis-a-vis justice if the United States Federal Government were to eliminate
its laws against private enforcement (while still continuing to carry out all
of its current coercive operations to preclude such enforcement). And,
similarly, a private individual might — without committing any injustice —
develop her own legislative process and declare others’ rightful actions
illegal according to her set of laws (so long as she does not coercively
enforce those laws). In this way, the proposed analysis fails to make
statchood adequately track injustice in the way that the grounding
desideratum requires.

The foregoing discussion has demonstrated that, for the political
anarchist’s purpose, statehood cannot be a function of the special moral
properties of some candidate for statehood, the beliefs that people have
about its moral properties, or the assertions it makes about its moral
properties (where the passing of laws is one such mode of assertion).
Rather, there must be some other property of groups, the possession of
which is a necessary and sufficient condition of statehood. Here one might
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appeal to the final component of Weber’s account of statechood and
contend that some group is a state if and only if it has an actual monopoly
on violence; that is, it successfully uses its power to preclude its subjects
and/or those within its claimed territory from employing unauthorized
violence or coercion. However, this seventh analysis also fails to satisfy the
actuality desideratum. As Marshall Cohen has noted in an unpublished
paper, for any given purported state, some of the subjects in its territory
continue to use violence and coercion that is not authorized by the state
(e.g., various gangs).” Given that no group successfully monopolizes
violence, this proposed analysis would unacceptably entail that there are
no existing states.

This result suggests an alternative analysis of statehood that drops the
requirement that states must successfully monopolize coercion/violence in
the way just described. Specifically, one might, instead, endorse Nozick’s
proposal that, although states need not actually monopolize the use of
violence or coercion, “a necessary condition for the existence of a state is
that it. . . announce that, to the best of its ability (taking into account costs
of doing so, the feasibility, the more important alternative things it should
be doing, and so forth), it will punish everyone whom it discovers to have
used force without its express permission” (1974, 24). However, while
Nozick puts things simply in terms of what the group announces, it seems
better to analyze the notion of statehood in terms of what the state actually
attempts. Otherwise, the proposed analysis will fail to satisfy the grounding
desideratum for the same reason that the fifth proposed analysis of state-
hood failed to satisfy it: If mere assertion is a sufficient condition of
statechood, then a person would become a state simply by making the
relevant assertion, despite there not being any attendant injustice. Thus, to
avoid this problem, the eighth proposed analysis of statehood posits that
some group qualifies as a state if and only if it attempts to preclude its
subjects and/or those within its claimed territory from employing
unauthorized violence or coercion whenever doing so is both feasible and
within the bounds of prudence.”

7 This paper is not available but its details are discussed by Nozick (1974, 23).

8 This seems to be what Vallentyne proposes when he contends that “to be a state, an organization
need neither have, nor claim to have, a de jure (i.e., rightful) monopoly on the use of force. It just has
to prohibit the use of force without its permission (i.e., it has to claim a de facto monopoly)” (2007,
189n5). As Wendt notes, it seems odd to think that the defining feature of a state is that it asserss that
it has a de facto monopoly on the use of force, as opposed to actually having such a monopoly (2015,
321). However, one might make sense of this claim if one interprets Vallentyne’s assertions that
states “prohibit the use of force” and “claim a de facto monopoly” to mean that states aztempt to
regulate all use of force by their respective subjects and/or those within their respective territories.
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Unfortunately for the political anarchist, this analysis has problems of its
own. First, consider the case of a large armed group that attempts to
preclude all other persons from using unauthorized violence — that is, a
group that qualifies as a state according to the proposed analysis. However,
that group also authorizes each person to carry out all and only those acts
of violence/coercion that the political anarchist deems morally permissible
(acts of proportionate self-defense, coercive acts required to preserve the
just distribution of resources, etc.). Further, the group’s agents act in only
those ways that the anarchist judges permissible. Would such a state be
just? It is unclear on what basis the political anarchist could deny that it is.
From her point of view, the actions of its agents are all morally impeccable.
And the only actions it attempts to prevent are those that she believes
ought to be prevented. Thus, there is no apparent basis for her maintaining
that the state is unjust, with the proposed analysis thereby failing to satisfy
the grounding desideratum.

Alternatively, consider the single anarchist who attempts to directly
realize justice via her actions. Presumably, she will also attempt to preclude
unauthorized acts of violence — at least, when doing so seems feasible and
reasonably prudent. For example, she will intervene to break up fights or
threaten people to deter them from violating the rights of others. Further,
there is no obvious limit to her ambitions: If she could prevent all rights-
violating coercion and violence, she would. The only reason she does not
attempt to intervene is because she knows that she will either not succeed
or incur great costs for doing so. However, this makes her efforts of a kind
with those of the hypothetical state discussed in the previous paragraph, as
it, too, presumably tolerates a certain degree of unauthorized violence
simply because it lacks the ability to prevent that violence from occurring.
While there is a difference in the degree to which these two entities are able
to regulate others’ use of violence, they are both still states as far as the
eighth analysis of statechood is concerned. And, because their respective
efforts are seemingly just, these cases entail that the proposed analysis fails
to satisfy the grounding desideratum.

Does the mere act of authorization render the state posited two para-
graphs prior unjust (despite the fact that it authorizes all and only
morally permissible acts)? Wendt argues that it does, as he contends that
imposing “an authorization process on others is a violation of their moral
immunity protecting their moral power to enforce their rights” (2015,
325). However, there are a few problems with this suggestion. First, it
seems to problematically imply that individual anarchists act unjustly
when they allow some acts of violence while trying to prevent others.
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The only way to avoid this implication is to contend that a state’s
authorization process goes beyond that of the individual in a way that is
morally significant. But what is the morally salient difference? The political
anarchist cannot claim that, unlike individual anarchists, the state changes
the moral status of actions when it authorizes or refuses to authorize them,
as this would presuppose that states are legitimate — a premise that she
rejects. In her view, state authorization can be no more than the declara-
tion of an intention to prevent certain acts of violence. Given that such a
declaration might be equally issued by any street gang or individual
anarchist, it is unclear on what basis she might maintain that the individual
anarchist’s authorization process is just while the morally impeccable
state’s authorization process is not.

Second, even if one sets aside this problem, Wendt’s proposal seems to
be making a pair of category mistakes. He contends that state authoriza-
tion — or, really, the state’s refusal to authorize — violates a moral immunity
protecting the power to enforce one’s rights. However, first, people have
permissions to enforce their rights, not powers. Powers give people the
ability to alter what Hohfeldian incidents they or others possess while
enforcement is a physical activity that is either permitted or not. Second,
while rights might be violated, immunities cannot be. Assuming that one
working within the Hohfeldian analytical system, an immunity is the
correlative incident of the absence of a power. In other words, to say that
a person is immune from the loss of her permission to enforce her rights is
just to say that no other person has a power to negate her permission (i.e.,
oblige her to not enforce her rights). Thus, when the state refuses to
authorize some person’s act of enforcement, the immunity implies that
this refusal does not strip her of her permission to enforce. But no violation
occurs that would ground the proposition that the state has acted unjustly.

Of course, if some group like the United States Federal Government
goes out and actually prevents people from enforcing their rights, it will
violate their claims against interference and thereby act unjustly. One,
might, thus, suggest that #is is the necessary and sufficient condition of
statehood, as such an analysis will ensure that the grounding desideratum is
satisfied. However, this ninth proposed analysis of statehood also runs into
problems. First, if statehood is defined in terms of unjust actions such as
violating claims against interference, then it follows that a group could
cease to be a state simply by refraining from carrying out such actions — a
result that will likely run contrary to the intuitions of most political
anarchists, who may not want to concede that the United States Federal
Government would no longer be a state if it refrained from violating
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persons’ claims against interference. More significantly, this result trivial-
izes political anarchism: If the only difference between a state and its
counterfactual non-state counterpart is that the former carries out some
unjust action(s) that the latter does not, then clearly justice requires that
the latter entity be realized rather than the former. If this is all that political
anarchism demands, then there would be no disagreement between the
position and the one advanced by this book (as well as by other philo-
sophical anarchists who are typically taken to reject political anarchism).

Additionally, this analysis of statehood would counterintuitively imply a
proliferation of states, as private individuals will often try to prevent others
from enforcing their rights. Further, there is no apparent basis for insisting
that an agent is a state if and only if she violates one kind of right — namely,
a person’s claim against interference when enforcing her own rights — while
also holding that she is not a state if she violates other kinds of rights.
Thus, a consistent political anarchist would seemingly have to maintain
that states are abolished if and only if no one violates others™ rights.
However, this contention would both further proliferate the number of
states and also further trivialize political anarchism.

Perhaps the idea of the state having a monopoly on violence can be
salvaged by appealing to another popular account of statehood put forward
by exponents of anarchism (e.g., David Miller (1984, 5—8) and Michael
Huemer (2013, 232-3)). In this view, the defining feature of a state is its
nonvoluntary character and the absence of choice when it comes to state
affiliation. For example, an analysis focusing on the absence of choice
would posit that some group is a state if and only if (a) there are other
people who receive services from the group conditional on deferring to its
regulations and (b) there is an insufficient number of alternative groups
that those persons could choose to receive services from instead. Such an
account would help support the anarcho-capitalist’s claim that she is
endorsing the abolition of the state when she proposes that the police
and military should be replaced with competing private security firms that
people hire in an open market. Additionally, it might appeal to social
anarchists who envision security and welfare provision being administered
by small, decentralized, and voluntarist private societies. However, this
tenth proposed analysis would also seemingly violate the actuality desider-
atum, as the fact that there are multiple existing governed regions that
allow immigration entails that persons are able to choose to receive security
(and welfare) services from a variety of groups.

Granted, the conditions that persons must meet to change security services
in the status quo are a bit more onerous than what anarcho-capitalists
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envisage when they propose their security markets. For example, for a
Canadian to receive (indefinite) protection from the United States Federal
Government, she must move locations, go through a difficult bureaucratic
process, and be subjected to a novel regulatory regime. However, it is not
clear that these barriers are different in kind from what she might encoun-
ter in a private security market. It seems entirely likely that the anarcho-
capitalist’s private security firms would limit the areas in which they
operate such that a person must move to a particular location if she wishes
to be protected. Similarly, one might expect that these firms would run
background checks on prospective clients and require them to go through
an onboarding process that is not substantially dissimilar from that which
the United Sates Federal Government imposes on people who apply for
American citizenship. And such firms would similarly make regulatory
compliance a condition of service provision. (They will protect some
person only if she refrains from theft, does not start fights with others,
refrains from the use of amphetamines, etc.) Thus, there is not an obvious
basis for maintaining that the status quo does not offer people genuine
choice of security provider of the kind provided by private security
markets. This, in turn, makes it difficult for the political anarchist to
contend that the actuality desiderarum is satisfied by the tenth proposed
analysis of statehood.

In response to this worry, Huemer argues that competition between
security firms would keep the costs of choosing a different security firm
low — much lower than choosing a different state via emigration (2013,
232-3). Thus, he might maintain that a group is a state if and only if it
provides persons with security and the cost of their receiving services from
a rival provider exceeds some threshold. This eleventh analysis would then
satisfy the actuality desideratum if and only if the posited cost threshold is
set to be lower than the current costs of emigration (but higher than the
costs of switching security providers in a free security market, as this is
needed to prevent Huemer’s security firms from qualifying as states).
However, the analysis would not seemingly satisfy the grounding desider-
atum, as the difference in cost between emigrating and switching security
firms does not appear to ground a difference in justice between the current
system of security provision and its replacement with a private security
market. The difference in cost might ground a difference in justice if the
cost of emigrating were prohibitively high such that persons did not have a
genuine exit option. In this case, there would be a difference in kind
between the cost of emigrating and the cost of switching firms, where such
a difference could explain why the current system of security provision is
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unjust in a way that a security market is not. But if the difference in cost is
merely a matter of degree — as appears to be the case — then it does not
seem that one can posit a nonarbitrary threshold such that security provision
arrangements with exit costs above the threshold are unjust while those with
exit costs below the threshold are just. This, in turn, implies that the posited
analysis of statchood would not satisfy the grounding desideratum, as a state
dropping below the threshold would cease to be a state without any
concomitant improvement vis-a-vis justice.

In response to this objection, Huemer might reply there is a unique
injustice that arises when some group artificially drives up exit costs by
preventing competition in a way that violates the rights of competitors.
Such a proposal would seemingly articulate the difference between the
current state system and the private security market, as the former is
characterized by groups like the United States Federal Government
violently preventing certain varieties of security provision. However,
Huemer would not need to appeal to increased exit costs to establish that
the group in question is unjust; rather, he would merely need to cite the
fact that it violates the rights of its competitors when it suppresses
competition. But this reveals that this posited reply trivializes political
anarchism as it has been previously described: If a state is just a group
that acts unjustly, then justice trivially demands the abolition of the state,
thereby rendering political anarchism an uninteresting thesis.

Given these difficulties, a final posited analysis of statehood might
suggest that it is not the absence of choice berween security providers that
renders them states. Rather, it is the absence of a choice about whether to
afhiliate with a security provider a# a// that makes those security providers
states; that is, it is the nonvoluntary character of state regulation and
security provision that is the defining feature of statehood. Stated explic-
itly, this twelfth analysis of statehood holds that some group is a state if and
only if it either provides others with benefits or regulates their behavior
without their consent. However, this analysis also fails to satisfy the
grounding desideratum. Consider, again, the individual anarchist who acts
in a morally impeccable fashion. Sometimes she will provide people with
benefits even when those benefits are not requested (e.g., when those
benefits are necessary and sufficient for ensuring that the recipient acquires
her just share of advantage). Similarly, the anarchist will sometimes
coercively regulate others’ behavior without their consent, for example,
by preventing them from violating others’ rights. Thus, the proposed
analysis of statehood entails that such anarchists are states despite the fact
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that they act in a just fashion. This result implies that the grounding
desideratum is not satisfied by the proposed analysis.

It is not possible to provide an exhaustive list of potential analyses of
statchood. However, this section has attempted to present the most
plausible analyses that the political anarchist might incorporate into her
position. And, in each case, it has argued that the proposed analysis fails to
satisfy one of the political anarchist’s crucial desiderata. Thus, there does
not appear to be a plausible, nontrivial version of political anarchism —
and, for this reason, the proposed social anarchist position rejects political
anarchism in favor of a more modest philosophical anarchism.” Granted,
there may be some overlooked analysis that satisfies both the grounding
and actuality desiderata, in which case political anarchism might be shown
to be a viable position. However, Section 7.3 will argue that there is a
general reason for thinking that no such analysis can be provided.

~.3 A State-Tolerant Anarchism

The similarity of many of the previous objections to proposed analyses of
statchood suggests that there is a more general problem with political
anarchism. Specifically, it appears that political anarchists face a general
dilemma that precludes them from providing a satisfactory analysis of
statchood. Note that, when analyzing statechood, one must hold that the
defining feature of a state is either (a) some action that the state carries out
(e.g., preventing private rights enforcement) or (b) some structural

? Wendt (private communication, 2022) wonders whether the difficulties of analyzing statehood also
create problems for the philosophical anarchist position defended here. After all, philosophical anarchism
is typically characterized as the position that there are no existing legitimate states. But how can one
assess this claim if no satisfactory analysis of statechood can be provided? In response to this question, it
should be noted, first, that the foregoing argument merely maintains that there is no analysis of
statehood that is compatible with the political anarchist’s own prior commitments. Thus, one cannot
infer that there is no analysis of statehood suitable for the philosophical anarchist’s purposes. More
directly, the philosophical anarchist can contend that her thesis does not have to be stated in terms of
there being no existing legitimate states. Rather, she merely contends that the entities that we pre-
theoretically think of as states are illegitimate. Note that the position defended here grounds the
philosophical anarchist thesis in the consent theory of legitimacy: If consent theory is correct, then
the United States Federal Government and other such entities are illegitimate because they have not
obtained the consent of those whom they claim to govern. However, note that this conclusion does not
presuppose that these entities have anything in common, and the premise that the United States Federal
Government is a state does not play any role in the proposed argument. Given this proposed
argumentative structure, no analysis of statchood needs to be provided to support the proposed
philosophical anarchist conclusion. By contrast, political anarchists are committed to the view that the
United States Federal Government is unjust in virtue of the fact that it is a state. Thus, it seems that they
do have to provide an account of statechood to support this contention — and, more specifically, an
account that satisfies both the grounding and actuality desiderata introduced earlier.
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property that does not entail that the state carries out any set of actions. If
one opts for the latter variety of analysis, then one is faced with the problem of
the possible state that meets the sufficient condition in question while acting
in a morally impeccable fashion. The possibility of such a state — and there
should always be such a possibility given that the sufficient condition of
statchood implies nothing about the candidate for statechood’s actions — entails
that the grounding desideratum goes unsatisfied, as there is seemingly nothing
unjust about the state that acts impeccably. That means that the political
anarchist must adopt an analysis that declares some group a state if and only if
it acts in some unjust way. But such an analysis will trivialize political
anarchism for the reasons discussed previously. Thus, political anarchism ends
up being either implausible or trivial.

Given this dilemma, the suggestion here is that political anarchists should
abandon their view in favor of a position that tolerates groups like the United
States Federal Government conditional on their acting justly. When these
groups discharge their duties, there is no reason for an anarchist to resist their
activities. By contrast, when these groups violate others’ rights, then the
anarchist does have reason to resist the rights-violating activities in question.
In this way, the proposed social anarchist position puts states on a moral par
with private individuals: In both cases, one is concerned strictly with the
deontic status of the agent’s actions rather than some other property pos-
sessed by the agent. Further, this approach seems to follow from the denial of
state legitimacy (which political anarchists endorse). Once one rejects that
states have any special moral status, one should treat them as one would any
individual or group agent. Given that anarchists typically respond to bad
behavior by individuals and groups by positing that others have permissions
and obligations to resist the unjust actions — as opposed to insisting that the
rights-violating individuals or groups should be abolished — it seems that
anarchists should adopt a similar attitude toward states.

That said, there is a contingent, empirical argument for political anar-
chism that is compatible with the posited social anarchist position and the
arguments advanced previously. This argument begins with the plausible
starting premises that (1) persons sometimes have obligations to prevent
other agents from violating rights and (2) if one is obliged to ¢ and w-ing is
a necessary condition of ¢-ing, then one is obliged to ."” The argument

' Some libertarians and anarchists might reject (1) because they might insist that persons have only
negative duties to refrain from actions without any positive duties to act in particular ways. The
argument of the book has tried to remain neutral on the question of whether persons have positive
duties, so it should be noted that the proposed argument for political anarchism does presuppose
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would then propose that (3) there are certain properties of individuals or
groups that are both (a) a necessary and sufhcient condition of statehood
and (b) a necessary and sufficient condition of some rights violation of the
kind that all persons are obliged to prevent. Together, these three premises
entail that persons have an obligation to prevent states from existing
because they are obliged to negate the necessary conditions of statehood
(as negating the necessary conditions of statehood is, itself, a necessary
condition of preventing rights violations, which is obligatory).”” For
example, suppose that some group is a state if and only if it has a certain
amount of power to realize its desired states of affairs. Further, suppose
that simply having this degree of power will, as a matter of contingent
empirical fact, lead any given group to violate the rights of others. In this
case, other agents would be obliged to preclude any group from acquiring
or possessing the quantity of power in question — that is, to abolish any
existing state.

This argument is valid and may turn out to be sound. However, its
soundness will depend upon whether empirical Proposition (3) is true,
where the truth of this proposition seems quite difficult to establish. Thus,
the political anarchist faces a demanding burden of proof that cannot be
obviously met, even if the posited argument cannot be rejected a priori. If
it were to be met, however, then one might amend the posited social
anarchist position to include a political anarchist thesis in addition to its
philosophical anarchist component.

7.4 In Defense of Philosophical Anarchism

Before concluding, this section will briefly address Wendt’s (2020) recent
argument against philosophical anarchism, as it seems to threaten the
posited endorsement of the position presented just prior. Specifically,
Wendt suggests that the position is unstable and ultimately collapses into
either political anarchism or a form of statism. Given that the social
anarchist position advanced by the book includes a philosophical anarchist

the existence of such duties. That said, the political anarchist might avoid this commitment by
restating the argument strictly in terms of the negative duties possessed by the state and/or the
agents who compose it. Specifically, she would posit that these agents have negative obligations to
refrain from carrying out actions that are a sufficient condition of the properties that are themselves
a sufficient condition of both statechood and future rights violations.

One might, alternatively, construct a probabilistic version of this argument, where this variant
would contend that individuals are obliged to eliminate social structures that make rights violations
more likely (with states being instances of such social structures).
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component — and that this chapter has been a critique of political anar-
chism — it is worth discussing and replying to Wendt’s argument.

Wendt takes philosophical anarchists to be committed to three propo-
sitions. First, philosophical anarchists deny that the state has political
authority, where Wendt stipulates that political authority entails both
the power to impose obligations on others and permissions to coercively
enforce laws (2020, 528). Second, because philosophical anarchists deny
that states possess political authority, they also deny that the state has
legitimacy, where Wendt defines this notion as referring to “the moral
rights that allow the institution to function as the institution that it is”
where “these moral rights are the rights that constitute political authority”
(529). This definition is a bit odd because it seems to identify political
authority and legitimacy, thereby rendering the second philosophical
anarchist thesis trivial. For this reason, it seems better to revise Wendt's
definition of “legitimacy” such that the referent of the term is limited to
the permission to enact and enforce certain kinds of laws."* Additionally,
to avoid trivializing the second proposition, it seems better to redefine
“political authority” such that it merely refers to the power to oblige, as
opposed to the conjunction of the power to oblige and the permission to
coercively enforce laws, which is to say, the power to oblige and legitimacy
(otherwise, states would, as a matter of mere definition, lack legitimacy in
virtue of lacking political authority). Thus, the first thesis would merely
assert that states lack the power to oblige while the second would assert
that, in virtue of this lack of authority, states also lack a permission to
enforce certain kinds of laws — that is, they have a duty to not enforce
certain kinds of laws. Finally, philosophical anarchists hold that states can
be either justified or act justly, where the former notion entails that
persons have content-dependent reasons to comply with laws or otherwise
support states (e.g., because noncompliance would bring about a morally
bad state of affairs) and the latter notion entails that states act permissibly
when they enforce certain laws due to the content of those laws (e.g., laws
against murder) (529).

* To avoid confusion, it is important to note that Wendt is switching the referents of “legitimacy”
and “political authority” relative to how the terms are defined by the book. Prior to this section,
“political authority” has been used to refer to the permission to coercively enforce laws while
“legitimacy” has been used to refer to the power to oblige via the issuing of edicts. By contrast,
Wendt uses the term “legitimacy” to refer to political authority and uses “political authority” to
refer to the conjunction of legitimacy and political authority. To avoid misrepresenting Wendt’s
argument, this section will adopt his definitions for the terms in question, but one should keep in
mind that any subsequent appearances of the terms “legitimacy” and “political authority”
correspond to different referents than the appearances of these terms in previous sections.
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Wendt’s argument against this position proceeds in two stages. First, he
argues that the second and third theses are incompatible as a matter of
definition: It cannot be the case that a state both lacks a permission to
enforce certain kind of laws (i.e., it is not legitimate) while also being
justified in enforcing those laws, as “having a [permission] not to do
something simply means not having a duty not to do it” (533). In other
words, because the illegitimate state Jacks a permission to enforce the law, it
has a correlative duty to zor enforce the law, where this duty is incompat-
ible with the philosophical anarchist’s thesis that states are justified in
enforcing the law."’

This incompatibility generates a dilemma for the philosophical anar-
chist. On the one hand, she can give up her contention that the state is
justified in enforcing certain kinds of laws; however, to make such a
concession is to abandon philosophical anarchism in favor of political
anarchism, as one seemingly has reason to abolish the state if it is not
justified in carrying out any of its law enforcement operations (535). On
the other hand, the philosophical anarchist might insist that law enforce-
ment is justified, but this would then force her to concede that the state is
legitimate, which Wendt takes to be a form of statism rather than philo-
sophical anarchism (532). Granted, the philosophical anarchist could avoid
this conclusion if she revised her notion of legitimacy such that it did not
refer merely to the permission to enforce the law but, rather, some other
moral virtue, where this virtue (a) is not entailed by the permission to
enforce laws and (b) is negated by the absence of political authority (536).
However, this position is plausible only if some reason can be given for
thinking that the state’s lack of political authority is problematic enough to
undermine the state’s legitimacy (in this revised sense) but not so prob-
lematic as to render its enforcement actions unjustified (536). Given the
apparent absence of such a reason, Wendt concludes that philosophical
anarchism collapses into either political anarchism or statism.

There are two objections that can be made to this argument. First, one
might contest Wendt’s claim that a state cannot be both justified in
carrying out enforcement actions and lack legitimacy, that is, a permission
to enforce its laws. Wendt seemingly takes this to be a self-evident
conceptual truth — one that follows from the similarly self-evident prop-
osition that an action being justified implies a permission to carry out that

> Note that this sentence is simply negating both sides of the identity claim quoted in the previous
sentence, as this transformation helps to clarify the logical relationship between the quoted claim
and this section’s exposition of Wendt’s argument.
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action (534). However, this entailment does not hold if one takes rights
and duties to be merely pro tanto moral considerations such that a duty to
¢ does not imply that one ought to ¢, all things considered. For example,
one might think that even if 2 has a property claim against Q breaking into
P’s cabin, Q may still break in if doing so is the only way for her to avoid
freezing to death.’® In this case, s need does not negate her duty to
remain outside, as evidenced by the fact that she would owe certain
remedial duties to P in virtue of her action (e.g., a duty to compensate P
for any damage or to at least apologize for using the cabin without
permission). The persistence of this duty, in turn, implies that Q lacks a
permission to break into the cabin, as one has a permission to ¢ if and only
if one does not have a duty not to ¢. Yet Q is, nonetheless, justified in
breaking into the cabin (where a person is more generally justified in ¢-ing
if and only if it is not the case that she ought not ¢).

Given this plausible view of the relationship between duties/permissions
and justification, Wendt is wrong to assert that a justified action is one that
a person has a permission to do (i.e., no duty not to do). This, in turn,
implies that a state might lack legitimacy vis-a-vis some act of enforcement
but also be justified in carrying out that act of enforcement. Thus, contra
Wendt, one might maintain that there is no contradiction between the
philosophical anarchist’s second and third commitments, that is, the denial
that the state is legitimate and the insistence that it might be justified in
enforcing certain laws.

Alternatively, the philosophical anarchist might argue that Wendt’s
objection to philosophical anarchism is primarily verbal rather than sub-
stantive. To advance this argument, the philosophical anarchist would
simply concede that the state is legitimate in the sense that it has a
permission to enforce some of its laws. She would then contend that the
core philosophical anarchist claim is that the state lacks political authority
but sometimes has Hohfeldian permissions to enforce its laws; that is, it is
legitimate but lacks political authority. Given that the denial that states
possess political authority is compatible with those states also being legit-
imate, the posited position sidesteps Wendt’s argument, thereby avoiding
any collapse into political anarchism.

Wendt anticipates this argument, and his preemptive reply is that the
concession that states are legitimate is an abandonment of philosophical

'+ This case is borrowed from Joel Feinberg (1978, 102). Feinberg also endorses the proposed account
of the relationship between duties/permissions and what one ought to do, all things considered. For
another explication and defense of this account of duties, see Thomson (1990).
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anarchism in favor of statism (542). Here one might object that this reply
still makes the dispute sound merely verbal, as nothing of philosophical
significance hangs on whether one labels the position in question “philo-
sophical anarchism” or “statism.” However, Wendt argues that the dis-
agreement is substantive, not verbal, as those who endorse the proposed
position (i.e., that states are legitimate but lack political authority) “do not
see themselves as anarchists. And they have good reason not to. A position
that deserves the name ‘anarchist’ should deny that states are legitimate,
and the position under consideration does not do this. As Simmons says,
‘one central claim unites all form [sic] of anarchist political philosophy: all
existing states are illegitimate. I take this thesis to be an essential, if not
defining, element of anarchism™ (543)."

This reply is unconvincing for a few reasons. First, it seems to be no less
of a verbal move than any of those it is supposed to support. So far, this
section has granted that a state is appropriately labeled “legitimate” if and
only if it has a permission to enforce some subset of its laws, with the term
“political authority” being used to refer to a state’s power to oblige.
However, as noted in Footnote 12, this is an inversion of how these terms
have been used by both this book and many other philosophers. Given
that different philosophers assign different referents to the term “legiti-
macy,” it is not clear that the denial of state legitimacy-as-Wendt-defines-it
is the essential characteristic of an anarchist view as opposed to the denial
of legitimacy-as-it-is-defined-earlier-in-this-book ~(i.e., the power to
oblige). Indeed, when Simmons claims that the denial of state legitimacy
is the defining feature of anarchism, he is using the latter sense of the term
rather than Wendt’s (1996, 106) — a point that Wendt, himself, recognizes
(2020, 541). Thus, Wendt’s appeal to Simmons’ authority seemingly
undermines his contention that the book’s posited view would not qualify
as a variety of anarchism.

Further, even if Simmons were referring to the permission to enforce
rather than the power to oblige, it is not clear that one must accept his view
as the correct one. As noted in Section I.1, it is difficult to answer the
question of which philosophical positions deserve the “anarchist” label,
and neither Simmons nor Wendt provide reasons for accepting their
proposal that such positions must include the denial of state legitimacy
(irrespective of what “legitimacy” refers to). Absent such reasons, one
might assess this proposal by applying Section I.1’s posited criterion of

"> The “sic” indicates a slight mistranscription of Simmons’ text by Wendt rather than an error in
Simmons’ original text being noted by Wendt.
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what counts as an anarchist view: The anarchist position is that which the
bulk of self-identified anarchists would accept given adequate philosoph-
ical reflection. Of course, as was noted there, it is difficult to determine
whether a given position meets this criterion a priori. However, it was
suggested that anarchists’ post-reflection uptake of some position is a
function the extent to which the position is independently plausible and
the extent to which it coheres with their prior beliefs. Thus, to convinc-
ingly show that the posited philosophical anarchist position is not a
genuine form of anarchism, Wendt would need to show that a position
that assigns states a permission to enforce certain laws is either (a) less
plausible than a rival view that does not assign such a permission or (b) is
less coherent with other anarchist commitments.

It does not seem that Wendt would be able to demonstrate (a). Doing
so would require showing that states lack a permission to enforce all and
only those laws that any private individual would be permitted to enforce
(e.g., a law against violent aggression). But this seems implausible. Why
would a police officer lack a permission to stop an assault when a person
standing next to the police officer possesses such a permission? Perhaps
the answer to this question is that the state and its officers uniquely lack
this permission due to the fact that the state should not exist at all. This
answer would also support Proposition (b), as the political anarchist
commitments of self-identified anarchists would then be incompatible
with the state having a permission to enforce certain laws. However, first,
even if the state should not exist, it is not clear that this negates its
permissions to carry out many acts of law enforcement. Consider, as an
analogy, the case of a trespasser who witnesses an assault occurring within
the bounds of the private property she is invading. Presumably, she
would be permitted to stop the assault even though it is also true that
she should not even be positioned to stop the assault in the first place.
This result suggests that an agent’s permission to enforce certain rights
can persist despite her failure to discharge other duties. Thus, more
argument would be needed to show that the state’s duty to dissolve itself
negates the permission of its agents to enforce certain laws. Second, the
discussion of the previous section has aimed to show that the political
anarchist insistence on abolishing the state is misguided. If that conclu-
sion is correct, then any (purported) incompatibility with political anar-
chism does nothing to diminish the plausibility of the posited position.
Further, the incompatibility would not preclude anarchists from endors-
ing the position after adequate philosophical reflection, as such reflection
would lead them to abandon any prior political anarchist commitments.
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For these reasons, one should reject Wendt’s claim that the proposed
view is not an anarchist one."®

In sum, there is nothing inconsistent about the book’s allowance that,
although states lack the power to oblige, its agents sometimes act permis-
sibly when they enforce their laws. Indeed, Wendt does not dispute this
basic point. Rather, his only argument against such a position is that it is a
form of statism rather than anarchism. However, he does not provide an
account of which positions are anarchist in character, and the account
proposed in Section 1.1 does not appear to vindicate his contention. Thus,
there is no apparent problem with the social anarchist position’s rejection
of political anarchism in favor of philosophical anarchism.

7.5 Conclusion

So concludes the book’s exposition and defense of social anarchism. The
posited position is an unorthodox articulation of social anarchism gua
political philosophy. However, this unorthodoxy allows it to attain various
theoretical virtues such as a high degree of coherence and independent
plausibility. The book has not attempted to compare social anarchism’s
advantages and drawbacks with those of rival views such as utilitarianism,
Rawlsian liberalism, or other varieties of liberal egalitarianism. Instead, it
has focused on putting dialectical pressure on libertarians, arguing that
their position ultimately collapses into social anarchism. That said, its
efforts to defend the independent (i.e., non-comparative) plausibility of
the position — for example, by showing that it follows from a plausible
meta-principle and does not generate unacceptable implications — have
hopetully sufficed to show that social anarchism deserves a seat at the table
alongside the more reputable political philosophies that have garnered the
bulk of philosophers” attention.

' Wendt (private communication, 2022) pushes back on this argument by noting that the declaration
that a state is illegitimate connotes that there is something morally problematic about the state that
demands remedy. Thus, he suggests that an adequate account of legitimacy should entail that an
illegitimate state is morally defective in a way that extends beyond it merely lacking the power to
oblige. However, this point can be accommodated by appealing to the fact that existing states tend
to act as though they do have the power to oblige, where the conjunction of this behavior and the
fact that they lack said power is morally problematic. Given that states act in this way, pointing out
that they lack legitimacy is a serious moral accusation, with the proposed account thereby satisfying
Wendt’s constraint on what counts as an adequate definition of “legitimacy.”
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