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Abstract

This paper offers a comprehensive study of the jurisprudence on the ‘as a result of unforeseen
developments’ test under the WTO’s safeguards (SG) rules. It contributes to the existing scholarship by
making three fresh arguments. First, the Appellate Body’s decision to ‘revive’ this test as a prerequisite
for the application of SG measures is not necessarily incompatible with the drafting record of the SG
Agreement, even though this agreement does not make explicit reference to the test. Second, the test is
not excessively difficult to satisfy under the standard of review established by case law, even though
governments failed to pass it in almost all SG disputes to date. Third, in sharp contrast, the recent
US-Safeguard Measure on PV Products decision took a strikingly more deferential approach which fell
far short of the established standard of review, leading to the first and only decision in which the test
was found to be satisfied. This decision has arguably created a new standard which could lead to abuse
of SG measures and damage to the dispute settlement system and hence should be avoided in
future disputes.

Keywords: WTO; Safeguards; unforeseen developments; US - Safeguard measure on PV products; industrial policy;
appellate body

1. Introduction

The WTO’s safeguards (SG) mechanism allows Member governments to impose trade measures
otherwise prohibited under WTO rules. This mechanism was created under Article XIX of GATT
1947, titled ‘Emergency Action on Imports of Particular Products’, and was elaborated through
the Agreement on Safeguards (SG Agreement) concluded in the Uruguay Round which created
the WTO. As widely observed, this mechanism serves as a ‘safety valve’ necessary to incentivize
governments to engage in further trade liberalization. The World Trade Report 2009 explains this
key function of SG as follows:

countries need the flexibility to temporarily defect from their obligations under an
international trade agreement in order to be ready to commit to a higher level of
liberalization commitments. At the time that a trade agreement is concluded, countries
are unable to foresee all future events that may lead to an intensification of competitive
pressure from foreign imports. This may make contingent measures desirable for certain
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industries, be it as insurance against income loss, to facilitate industry adjustment to
competition or for political reasons.’

From a political economy perspective, the SG mechanism provides room for governments to
respond to the demand for protection by import-competing industries, particularly when they
have difficulty in competing with foreign counterparts.” In reality, protectionist interest does con-
stitute a major driver of the application of SG measures.” To avoid potential abuse, the WTO
rules impose a range of requirements or obligations on governments both before and after SG
measures are applied. The balance between maintaining sufficient flexibility for the use of SG
measures and restraining their abuse hinges on how these requirements or obligations are inter-
preted and applied.

One of the most contentious prerequisites for the application of SG measures concerns the
requirement that investigating authorities must show that import surges are a result of ‘unfore-
seen developments’. Article XIX:1(a) of the GATT states:

If, as a result of unforeseen developments and of the effect of the obligations incurred by a
contracting party under this Agreement, including tariff concessions, any product is being
imported into the territory of that contracting party in such increased quantities and under
such conditions as to cause or threaten serious injury to domestic producers in that territory
of like or directly competitive products, the contracting party shall be free, in respect of such
product, and to the extent and for such time as may be necessary to prevent or remedy such
injury, to suspend the obligation in whole or in part or to withdraw or modify the conces-
sion. (emphasis added)

The GATT provides no further guidance on the meaning of ‘unforeseen developments’. Since the
‘as a result of unforeseen developments’ test was rarely applied in the GATT era and the SG
Agreement makes no reference to it, it is widely observed that this test should no longer be a pre-
requisite for the imposition of SG measures.* Commentators have also questioned whether this
test can be properly applied in practice due to the difficulties in developing a clear and coherent
standard for determining whether an alleged development is ‘unforeseen’ and if so, whether a
logical connection exists between the unforeseen development and import surges.” As will be dis-
cussed below, these issues have been litigated intensively in a series of WTO disputes, and the
tribunals have sought to establish standard approaches to the interpretation and application of
the test. As a threshold issue, the Appellate Body (AB) maintained that despite a lack of reference
to the test in the SG Agreement, it remains a prerequisite for the imposition of SG measures
based on the operation of GATT Article XIX:1(a). In practice, this prerequisite has become a
major hurdle to the use of SG measures. The fact that the governments imposing SG measures
failed to satisfy the prerequisite in almost all SG disputes begs the question whether WTO

'WTO (2009) World Trade Report 2009: Trade Policy Commitments and Contingency Measures. Geneva: WTO, at 47. See
also Panel Report, United States - Safeguard Measure on Imports of Fresh, Chilled or Frozen Lamb from New Zealand (US-
Lamb), WT/DS177&178/R (adopted 16 May 2001), para. 7.77.

2A. Sykes (2003) ‘The Safeguards Mess: A Critique of WTO Jurisprudence’, World Trade Review 2(3), 261, 284-285;
K. Jones (2004) ‘The Safeguards Mess Revisited: The Fundamental Problem’, World Trade Review 3(1), 83, 84.

’D. Ahn et al. (2018) ‘An Empirical Analysis on the WTO Safeguard Actions’, Journal of World Trade 52(3), 415, 418;
C. Bown and R. McCulloch (2007) ‘Trade Adjustment in the WTO System: Are More Safeguards the Answer?’, Oxford
Review of Economic Policy 23(3), 415, 426-427.

“See e.g. above n 2, Sykes, ‘A Critique of WTO Jurisprudence’, at 277; Y.-S. Lee (2014) Safeguard Measures in World Trade:
The Legal Analysis, 3rd edn, Cheltenham: Edward Elgar Publishing, 58-59; T. Raychaudhuri (2010) ‘The Unforeseen
Developments Clause in Safeguards under the WTO: Confusions in Compliance’, The Estey Centre Journal of
International Law and Trade Policy 11(1), 302, 314.

*See e.g. above n 2, Sykes, ‘A Critique of WTO Jurisprudence’, at 277; above n 4, Lee, Safeguard Measures in World Trade,
at 59-60; F. Pierola (2014) The Challenges of Safeguards in the WTO. Cambridge: Cambridge University Press, 144-145.
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tribunals have set the bar too high. In contrast, in the recent US-Safeguard Measure on PV
Products case,® the panel found, for the first time, that the findings of the United States
International Trade Commission (USITC) satisfied the prerequisite. As of this writing, this
remains the only decision in which the government using SG measures has passed the test. It
raises the question of whether the US-Safeguard Measure on PV Products decision has somehow
created a different standard making the test easier to pass.

While the ‘as a result of unforeseen developments’ test has been increasingly applied and ela-
borated in WTO disputes, current studies have paid insufficient attention to the development of
the relevant jurisprudence.” To fill this gap, this paper conducts a detailed review of the jurispru-
dence developed in all SG disputes between 1995 and 2022. It makes three main arguments. First,
as will be elaborated in Section 2, the AB’s interpretation that this test remains a prerequisite for
the application of SG measures is not necessarily contrary to the drafting record in the Uruguay
Round. Second, the relevant jurisprudence does not impose an excessively high standard but
remains reasonably balanced. Third, as will be discussed in Section 3, in US-Safeguard
Measure on PV Products the panel took a remarkably more deferential approach to the findings
of the US authority, thereby creating a standard evidently lower than the one applied in other
disputes. This section will discuss the implications of this new standard, particularly in the con-
text of the prevailing scholarly views noted above and the ongoing AB crisis which largely arose
out of US concerns about the AB’s judicial activism® including creating law on ‘unforeseen devel-
opments’. Section 4 then examines the two panel decisions after US-Safeguard Measure on PV
Products and shows that the panels did not adopt the more deferential approach but have main-
tained the standard applied consistently in other cases. Section 5 sets forth the conclusion.

2. ‘As a Result of Unforeseen Developments’: A High Standard?

GATT Article XIX was modelled on SG provisions in the then existing trade treaties of the US.’
During the negotiations of the GATT, the term ‘unforeseen developments’ was barely discussed."’
However, not long after the conclusion of the GATT it became an issue in the US-Fur Felt Hats
dispute in which Czechoslovakia challenged the US’s imposition of SG measures on certain

®Panel Report, United States - Safeguard Measure on Imports of Crystalline Silicon Photovoltaic Products (US-Safeguard
Measure on PV Products), WT/DS562/R (circulated 2 September 2021).

"Most of the works on the SG rules have focused on case studies. See e.g. E. Baracat and J. Nogues (2005) ‘WTO Safeguards
and Trade Liberalization: Lessons from the Argentine Footwear Case’, Journal of World Investment ¢ Trade 6(4), 585;
R. Read (2005) ‘The Political Economy of Trade Protection: The Determinants and Welfare Impact of the 2002 US
Emergency Steel Safeguard Measures’, World Economy 28(8), 1119; C. Bown and M. Wu (2014) ‘Safeguards and the
Perils of Preferential Trade Agreements: Dominican Republic - Safeguard Measures’, World Trade Review 13(2), 179;
A. Gnutzmann-Mkrtchyan and S. Lester (2017) ‘Does Safeguards Need Saving? Lessons from the Ukraine-Passenger Cars
Dispute’, World Trade Review 16(2), 227; T. Prusa and E. Vermulst (2020) ‘Indonesia - Safeguard on Certain Iron or
Steel Products: If It Looks Like a Duck, Swims Like a Duck, and Quacks Like a Duck, Then It Is Not a Duck’, World
Trade Review 19(2), 152. Several publications did consider the rationale behind the test, whether it should remain a prerequis-
ite and clarifications needed for its application. Very few works have offered a detailed discussion of the development of the
relevant jurisprudence. See e.g. above n 2, Sykes, ‘A Critique of WTO Jurisprudence’, at 275-277; H. Horn and P. Mavroidis
(2003) ‘United States - Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand and
Australia: What Should be Required of a Safeguard Investigation?, World Trade Review 2(3), 395, 403, 406-407; see
above n 4, Raychaudhuri, ‘The Unforeseen Developments Clause in Safeguards under the WTO’; Y.-S. Lee (2001)
‘Destablilization of the Discipline on Safeguards? Inherent Problems with the Continuing Application of Article XIX after
the Settlement of the Agreement on Safeguards’, Journal of World Trade 35(6), 1235. For a notable exception, see above n
5, Pierola, The Challenges of Safeguards in the WTO.

8See e.g. W. Zhou and H. Gao (2019) ““Overreaching” or “Overreacting”? Reflections on the Judicial Function and
Approaches of WTO Appellate Body’, Journal of World Trade 53(6), 951.

°.H. Jackson (1969) World Trade and the Law of the GATT. Indianapolis: Bobbs-Merrill Company, 553-555.

"Ibid., at 560.
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women’s fur felt hats and hat bodies."' Amongst other issues, the two sides disagreed on whether
a change of consumers’ preferences for certain styles or special finishes of the goods involved was
an unforeseen development. The US argued that during the negotiations of the relevant tariff
concession, it did not foresee ‘the degree of the future shift to special finishes or the effect
which it, together with the concession, would have on imports’.'* The Working Party held
that the term ‘unforeseen developments’ means

developments occurring after the negotiation of the relevant tariff concession which it would
not be reasonable to expect that the negotiators of the country making the concession could
and should have foreseen at the time when the concession was negotiated.'”

It then found in favour of the US, holding that the US negotiators ‘could not reasonably be
expected to foresee this style change in favour of velours’ at such a large scale and for such a
long period as to trigger a significant increase in imports of special finishes and considerably
reduce the competitiveness of US manufacturers in this industry."*

After this dispute, there were no further decisions on ‘unforeseen developments’ in the GATT
era.”” It was observed that this legal condition was largely ignored in national laws and the practices
of many GATT Contracting Parties, particularly the US, leading to its absence in the SG Agreement.'®

2.1 Reviving the ‘Unforeseen Developments’ Test

The issue of whether the criterion of ‘as a result of unforeseen developments’ needs to be estab-
lished before an SG measure can be applied arose in the first two SG disputes under the WTO. In
Korea-Dairy Safeguard and Argentina-Footwear Safeguard, the defending parties contended that
this criterion was no longer such a prerequisite because it was omitted in the SG Agreement and
the conditions set out in the agreement should prevail and be applied.'” In both disputes, the
panels supported this contention holding that ‘unforeseen developments’ do not constitute an

additional condition and that the satisfaction of the requirements of the SG Agreement is ‘suffi-

cient for the application of safeguard measures within the meaning of Article XIX of GATT’.'®

The AB disagreed and ruled that the imposition of SG measures must conform with both
GATT Article XIX and the SG Agreement.19 In the AB’s view, Articles 1 and 11.1(a) of the
SG Agreement suggest clearly that the Uruguay Round negotiators did not intend that the agree-
ment would entirely replace Article XIX.>” Based on the interpretative principle of effectiveness,

""Working Party Report on the Withdrawal by the United States of a Tariff Concession under Article XIX of the General
Agreement on Tariffs and Trade (US-Fur Felt Hats), GATT/CP/106, adopted 22 October 1951.

Ibid., para. 8.

BIbid., para. 9.

"Ibid., paras. 11-12.

GATT Analytical Index, Article XIX Emergency Action on Imports of Particular Products, www.wto.org/english/res_e/
publications_e/ail7_e/gatt1994_art19_gatt47.pdf.

16Gee above n 2, Sykes, ‘A Critique of WTO Jurisprudence’, at 265, 275; above n 4, Raychaudhuri, ‘The Unforeseen
Developments Clause in Safeguards under the WTO’, at 306.

"7 Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of Certain Dairy Products (Korea-Dairy
Safeguard), WT/DS98/AB/R (adopted 12 January 2000), paras. 51, 64; Panel Report, Argentina - Safeguard Measures on
Imports of Footwear (Argentina—Footwear Safeguard), WT/DS121/R (adopted 12 January 2000), para. 8.48.

'8Panel Report, Korea - Definitive Safeguard Measure on Imports of Certain Dairy Products (Korea-Dairy Safeguard), WT/
DS98/R (adopted 12 January 2000), paras. 7.41-7.48; above n 17, Panel Report, Argentina—Footwear Safeguard, paras. 8.58,
8.67.

%See above n 17, Appellate Body Report, Korea-Dairy Safeguard, para. 77; Appellate Body Report, Argentina -Safeguard
Measures on Imports of Footwear (Argentina-Footwear Safeguard), WT/DS121/AB/R (adopted 12 January 2000), paras. 84,
89.

2See above n 19, Appellate Body Report, Argentina-Footwear Safeguard, para. 89. Article 11.1(a) of the SG Agreement
states: ‘A Member shall not take or seek any emergency action on imports of particular products as set forth in Article
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the AB felt obliged to give meaning to the phrase ‘as a result of unforeseen developments’.”' It
held that while this phrase does not create ‘independent conditions’, it imposes an obligation
on investigating authorities to demonstrate the existence of (1) unforeseen developments as a
matter of fact and (2) a logical connection between the developments and the increase in imports
causing injury to domestic producers.”” The AB believed that this interpretation is consistent with
the approach taken by the GATT Working Party in US-Fur Felt Hats.”> The AB also opined that
the word ‘unforeseen’ means ‘unexpected’, although it did not offer further guidance on the exact
scope of either of the words.** In Korea-Dairy Safeguard, the AB was unable to determine
whether Korea had fulfilled its obligations to establish this prerequisite because the panel did
not make any findings on whether the alleged increase in imports was a result of unforeseen
developments.”® In Argentina-Footwear Safeguard, the AB did not deliver any findings on
whether Argentina fulfilled this prerequisite either because the contested measure was already
found to be in breach of other requirements under the SG Agreement.*

The AB’s decision that the ‘as a result of unforeseen developments’ test remains a prerequisite
for the use of SG measures has been consistently applied in subsequent cases. However, as noted
above, one major criticism remains, that is, the view that this decision goes against the intention
of the drafters of the SG Agreement in the Uruguay Round. Contrary to this criticism, we show
that the drafting record of the SG Agreement does not provide a definitive answer to the question
of whether the omission of ‘unforeseen developments’ was actually intended to remove this
criterion.

The drafting record is sufficiently clear on the fact that the negotiators paid little attention to
the criterion of ‘unforeseen developments’ since the outset of the Uruguay Round. The
Ministerial Declaration on the Uruguay Round, which set forth the mandate for negotiations
including the main elements/items for the negotiation of an SG agreement, made no reference
to ‘unforeseen developments’.*” To assist the negotiations, the GATT Secretariat prepared a sum-
mary of the work that had been undertaken on SG, which also showed a lack of consideration of
‘unforeseen developments’.”® As a consequence, subsequent negotiations were focused on the
items listed on the negotiating agenda whereas the criterion of ‘unforeseen developments’ was
largely overlooked.”” In June 1989, the Chairman of the Negotiating Group on Safeguards
(Chairman) circulated a draft SG agreement which included the following condition:

XIX of GATT 1994 unless such action conforms with the provisions of that Article applied in accordance with this
Agreement.’

*ISee above n 17, Appellate Body Report, Korea-Dairy Safeguard, paras. 81-82.

21bid., paras. 85-87.

Bbid., para. 89.

**bid., para. 84.

*1bid., para. 92.

*See above n 19, Appellate Body Report, Argentina-Footwear Safeguard, para. 98. Subsequently in US-Wheat Gluten, the
AB upheld the panel’s decision to exercise judicial economy over the issue of ‘unforeseen developments’ on the same ground
that the panel already found the contested SG measures to be inconsistent with other conditions under the SG Agreement.
See Appellate Body Report, United States — Definitive Safeguard Measures on Imports of Wheat Gluten from the European
Communities, WT/DS166/AB/R (adopted 19 January 2001), para. 183.

*GATT, Multilateral Trade Negotiations - The Uruguay Round, ‘Ministerial Declaration on the Uruguay Round’,
MIN.DEC (20 September 1986), 6-7.

*GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Work Already
Undertaken in the GATT on Safeguards — Note by the Secretariat’, MTN.GNG/NG9/W/1 (7 April 1987). For more details
on the discussion of SG in the Tokyo Round confirming a lack of consideration of ‘unforeseen developments’, see T.P. Stewart
(ed.) (1993) The GATT Uruguay Round: A Negotiating History (1986-1992) Vol II. Deventer: Kluwer Law and Taxation
Publishers, 1745-1752.

*See eg. GATT, Multilateral Trade Negotiations - The Uruguay Round, Negotiating Group on Safeguards,
‘Communication from Australia, Hong Kong, Korea, New Zealand and Singapore’, MTN.GNG/NG9/W/8 (5 October
1987); GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Communication
from Egypt, MTN.GNG/NG9/W/9 (5 October 1987); GATT, Multilateral Trade Negotiations — The Uruguay Round,
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there has been an unforeseen, sharp and substantial increase in the quantity of such product
being imported.” (emphasis added)

However, one may argue that this reference to the term ‘unforeseen’ was not necessarily a ref-
erence to ‘unforeseen developments’ as it was concerned with an unforeseen increase in imports
as opposed to an unforeseen circumstance causing such an increase. Subsequent negotiations,
based on this draft text, continued to pay little attention to ‘unforeseen developments’.”’’ The
next draft agreement changed the word ‘unforeseen’ to ‘unexpected’, although it was unclear
why this change was made from the negotiating record.’

Mexico seems to be the only Contracting Party which proposed that the negotiations should
take into account the existing legal elements including ‘unforeseen developments™ and that this
element should be added to the draft text as follows:

there has been an unforeseen, sharp and substantial increase in the quantity of such product
being imported; as a result of unforeseen developments and of the effect of the obligations,
including tariff concessions, incurred by a contracting party under the General
Agreement.** (original emphasis)

This proposal suggests that the reference to ‘an unforeseen ... increase’ was considered to be
something different from an ‘unforeseen development’, thereby lending support to our observa-
tion above. However, Mexico’s proposal received no attention in subsequent negotiations> which
led to the removal of the reference to ‘an unforeseen/unexpected ... increase’ in another revised
draft agreement.”® This lack of reference to both ‘an unforeseen/unexpected ... increase’ and
‘unforeseen developments’ remained unchanged in the next draft circulated by the Chairman

Negotiating Group on Safeguards, ‘Proposal on Safeguards’, MTN.GNG/NG9/W/11 (13 October 1987); GATT, Multilateral
Trade Negotiations - The Uruguay Round, Negotiating Group on Safeguards, ‘US Thoughts on Safeguards - Communication
from the United States’, MTN.GNG/NG9/W/12 (9 December 1987); GATT, Multilateral Trade Negotiations - The Uruguay
Round, Negotiating Group on Safeguards, ‘Negotiating Group on Safeguards — Meeting of 24 and 25 November 1987 - Note
by the Secretariat’, MTN.GNG/NG9/4 (16 December 1987); GATT, Multilateral Trade Negotiations — The Uruguay Round,
Negotiating Group on Safeguards, ‘Negotiating Group on Safeguards - Meeting of 30 May and 1 June 1988 - Note by the
Secretariat’, MTN.GNG/NGY/6 (1 July 1988); GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating
Group on Safeguards, ‘Meeting of 26 and 28 September 1988 — Note by the Secretariat’, MTN.GNG/NG9/8 (8 November
1988); GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Submission by
the European Communities — Revision’, MTN.GNG/NG9/W/24/Rev.1 (26 June 1989).

*GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Safeguards - Draft
Text by the Chairman’, MTN.GNG/NG9/W/25 (27 June 1989).

*ISee eg. GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Meeting of 26,
27 and 29 June 1989 - Note by the Secretariat’, MTN.GNG/NG9/11 (24 July 1989); GATT, Multilateral Trade Negotiations —
The Uruguay Round, Negotiating Group on Safeguards, ‘Meeting of 11, 12 and 14 September 1989 — Note by the Secretariat’,
MTN.GNG/NGY/12 (24 October 1989); GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group
on Safeguards, ‘Meeting of 30 October, 1 and 2 November 1989 - Note by the Secretariat’, MTN.GNG/NGY/13 (12
December 1989).

*2GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Safeguards - Draft
Text by the Chairman’, MTN.GNG/NG9/W/25/Rev.1 (15 January 1990).

**GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Communication by
Mexico’, MTN.GNG/NG9/W/18 (10 June 1988) at 2-3.

*GATT, Multilateral Trade Negotiations - The Uruguay Round, Negotiating Group on Safeguards, ‘Communication from
Mexico’, MTN.GNG/NG9/W/28 (23 January 1990) at 2.

*See eg. GATT, Multilateral Trade Negotiations - The Uruguay Round, Negotiating Group on Safeguards, ‘Meeting of 29
and 31 January, 1 and 2 February 1990 - Note by the Secretariat’, MTN.GNG/NG9/14 (6 March 1990); GATT, Multilateral
Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Meeting of 12, 13 and 15 March 1990 - Note
by the Secretariat’, MTN.GNG/NG9/15 (12 April 1990).

*GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Chairman’s Report on
Status of Work in the Negotiating Group’, MTN.GNG/NG9/25/Rev.2 (13 July 1990) at 3.
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on 26 October 1990. Article 2 of this draft set out the conditions for the application of SG mea-
sures as below:

A contracting party may apply a safeguard measure to a product only if the importing con-
tracting party has determined, pursuant to the provisions set out below, that such product is
being imported into its territory in such increased quantities, absolute or relative to domestic
production, and under such conditions as to cause or threaten to cause serious injury to the
domestic industry that produces like or directly competitive products.””

It was this provision that eventually became Article 2.1 of the SG Agreement without any
substantive change.’®

This brief review of the drafting record of the SG Agreement shows that there was almost no
discussion of the criterion of ‘unforeseen developments’. The drafting record, therefore, leaves it
uncertain as to whether this criterion should remain a prerequisite for the use of SG measures.
One may argue that the removal of the reference to ‘an unforeseen/unexpected ... increase’ and
the disregard of Mexico’s proposal to add ‘unforeseen developments’ to the draft text indicate
the drafters’ intention to remove ‘unforeseen developments’ as a prerequisite.”® However, this
is not the only plausible interpretation of the drafting record. As suggested above, the reference
to ‘an unforeseen/unexpected ... increase’ was not necessarily the same as ‘unforeseen develop-
ments’ which cause an increase in imports.*> Thus, the removal of the former does not show
definitively the negotiators’ position on the latter.

An alternative interpretation is that the drafters simply overlooked the possibility that GATT
Article XIX may continue operating cumulatively with the SG Agreement. Here, it is worth not-
ing the Chairman’s remark on the last draft text, which stated that the draft agreement ‘would not
amend Article XIX or any other Article of the General Agreement’.*' This statement suggests an
understanding emerged from the negotiations that SG measures may be governed by both GATT
Article XIX and the SG Agreement. The failure of the negotiators to pay sufficient attention to
this possibility or to explicitly remove the criterion of ‘unforeseen developments’ provided
scope for the AB to ‘revive’ this criterion.*” The AB’s decision, thus, is not necessarily incompat-
ible with the drafting record.

2.2 Setting the General Standard

Since GATT negotiators failed to consider ‘unforeseen developments’ in the Uruguay Round,
WTO tribunals have been tasked with clarifying the meaning of this term and developing a
proper standard for its application. They started to do so in Korea-Dairy Safeguard and since
then have developed some general requirements on domestic authorities which conduct SG inves-
tigations. As shown above, authorities must demonstrate the existence of (1) ‘unforeseen’ circum-
stances as a matter of fact and (2) a logical connection between the circumstances and the
increase in imports causing injury to domestic producers. In US-Lamb, the AB held that

*GATT, Multilateral Trade Negotiations - The Uruguay Round, Negotiating Group on Safeguards, ‘Draft Text of An
Agreement’, MTN.GNG/NG9/25/Rev.3 (31 October 1990) at 3.

*8Subsequent negotiations continued to focus on other issues without discussions of the criterion of ‘unforeseen develop-
ments’. See above n 28, Stewart, The GATT Uruguay Round: A Negotiating History (1986-1992) Vol II, at 1790-1799.

3Gee e.g. above n 4, Lee, Safeguard Measures in World Trade, at 58-59.

“0As will be discussed in sub-section 2.3 below, GATT panels also stressed that this distinction is significant and affects the
applicable test and evidentiary requirement.

*'GATT, Multilateral Trade Negotiations — The Uruguay Round, Negotiating Group on Safeguards, ‘Meeting of 26
October 1990 - Note by the Secretariat’, MTN.GNG/NG9/21 (31 October 1990) at 1-2. We did not see any record suggesting
that the approach proposed by the Chairman was rejected or changed.

“2A. Sykes (2006) The WTO Agreement on Safeguards: A Commentary. Oxford: Oxford University Press, 102.
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authorities are required to set forth ‘reasoned and adequate explanations’ and findings on both
issues in their published report(s) that decide to impose SG measures.”> Such explanations
and findings ‘cannot be supplemented by the Member concerned during the course of WTO dis-
pute settlement procedures’ because doing so would constitute an ‘ex post facto explanation’ for
SG measures already imposed.** Overall, whether an explanation of unforeseen developments or
a logical connection between such developments and import surges is reasoned and adequate
depends on the factual circumstances of each case.*” This general standard of review does not
provide a clear answer as to whether the standard would be difficult to satisfy, although it has
left some flexibility for domestic authorities and for WTO tribunals themselves to assess whether
the authorities have complied with their obligations. To determine whether the case law has set
the standard too high, one needs to explore the reasons behind WTO tribunals’ dismissal of the
relevant explanations and findings of the authorities in individual disputes.

2.3 Applying the General Standard

Prior to the US-Safeguard Measure on PV Products dispute, the failure of the governments
imposing SG measures to satisfy the criterion of ‘as a result of unforeseen developments’ can
be attributed to three main reasons, as categorized below.

The first reason is simply that the authorities did not provide any assessment of this criterion,
especially in the earlier disputes. In US-Lamb and US-Line Pipe, the US did identify some
unforeseen circumstances in the panel proceedings such as changes in the type of lamb meat
imported into the US in the former case and the collapse in oil and gas prices and the East
Asian financial crisis in the latter.** However, this was an ex post facto explanation as these cir-
cumstances were merely considered in sections of the USITC reports that dealt with other issues.
The lack of consideration of ‘unforeseen developments’ by the USITC was understandable as the
US law did not require the authority to do so at that time.*’

The second category involves cases in which the authorities did consider ‘unforeseen develop-
ments’ but a reasoned explanation was largely lacking. Argentina—Preserved Peaches was the first
dispute in which the panel examined claims on the existence of ‘unforeseen developments’.
Argentina identified three circumstances: ‘(a) increased production as a result of an exceptional
Greek harvest; (b) substantial increase in world stocks; and (c) a downward price trend”.*® The
panel found that the report of the Argentine authority did not consider the increase in world
stocks as an unforeseen development.*” In assessing the other two circumstances, the panel
ruled that the authority did not offer any explanation as to why they were unforeseen. What
the authority did was merely to find that ‘the increase in imports, or the way in which they

“*Appellate Body Report, United States — Safeguard Measure on Imports of Fresh, Chilled or Frozen Lamb from New
Zealand (US-Lamb), WT/DS177 & 178/AB/R (adopted 16 May 2001), paras. 72, 76, 103; Appellate Body Report, United
States - Definitive Safeguard Measures on Imports of Certain Steel Products (US-Steel Safeguards), WT/DS248, 249, 251,
252, 253, 254, 258, & 259/AB/R (adopted 10 December 2003), para. 276.

44Gee above n 43, Appellate Body Report, US-Lamb, para. 73; Panel Report, Ukraine - Definitive Safeguard Measures on
Certain Passenger Cars (Ukraine—Passenger Cars), WT/DS468/R (adopted 20 July 2015), para. 7.55.

“>Panel Report, United States — Definitive Safeguard Measures on Imports of Certain Steel Products (US-Steel Safeguards),
WT/DS248, 249, 251, 252, 253, 254, 258, & 259/R (adopted 10 December 2003), para. 10.115; Panel Report, India - Certain
Measures on Imports of Iron and Steel Products (India-Iron and Steel Products), WT/DS518/R (circulated 6 November 2018),
para. 7.106.

46Gee above n 43, Appellate Body Report, US-Lamb, para. 73; Panel Report, United States - Definitive Safeguard Measures
on Imports of Circular Welded Carbon Quality Line Pipe from Korea (US-Line Pipe), WT/DS202/R (adopted 8 March 2002),
para. 7.297.

“’See above n 43, Appellate Body Report, US-Lamb, para. 74.

*$Panel Report, Argentina — Definitive Safeguard Measure on Imports of Preserved Peaches (Argentina-Preserved Peaches),
WT/DS238/R (adopted 15 April 2003), para. 7.19.

“1bid., paras. 7.20-7.21.
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were being imported, was unforeseen” which in the panel’s view, ‘does not constitute a demon-
stration as a matter of fact of the existence of unforeseen developments’ (original emphasis).”’
Accordingly, the panel drew a distinction between an unforeseen increase in imports and unfore-
seen circumstances leading to such an increase.”’ In Ukraine-Passenger Cars, Ukraine failed to
establish ‘unforeseen developments’ for a similar reason. The panel found that a demonstration
of an unforeseen increase in imports was different from and insufficient for the required demon-
stration of unforeseen circumstances causing the import surges.””> The panel also found that
Ukraine’s allegation relating to the global financial economic crisis as being unforeseen was
merely an ex post facto explanation as the authority did not explain why this crisis constituted
an unforeseen development in its report.”® In Dominican Republic-Safeguard Measures, the
panel considered two alleged circumstances: (1) ‘the entry of China into the WTO and the effect
that this had on international trade’ and (2) tariff reduction made by Dominican Republic as a
result of the entry into force of two free trade agreements (FTAs).”* The panel found that the
authority provided no explanation or reasoned conclusion as to why these events were unforeseen
at the time of the accession of Dominican Republic to the WTO in 1995 and how they resulted in
the increase in the products concerned.” In Indonesia-Iron or Steel Products, the Indonesian
authority identified two circumstances: ‘(a) the 2008 global financial crisis; and (b) a change
in Indonesian raw material preferences from wood to light steel’.>® However, the authority did
not provide any further explanation to support the allegation that these circumstances constituted
unforeseen developments.””

Only two cases, in the third category, involved more detailed claims and assessment by WTO
tribunals of the ‘as a result of unforeseen developments’ criterion. The main reason behind the
failure to satisfy this criterion was that the authorities’ explanations and supporting evidence
were found to be inadequate. In US-Steel Safeguards, the panel, for the first time, found that
the existence of ‘unforeseen developments’ was established and then examined whether the
authority had provided a proper assessment of a logical connection between such developments
and an increase in imports of the steel products involved. The USITC identified four factors - i.e.
‘the Russian crisis, the Asian crisis and the continued strength of the United States’ market
together with the persistent appreciation of the US dollar’ - arguing that they each and in com-
bination constituted ‘unforeseen developments’.>® The panel observed that an unforeseen devel-
opment may arise from either individual events or a confluence of events.”” It held that the Asian
financial crisis, the dissolution of the former Soviet Union and their impacts on the global steel
markets were circumstances that the US negotiators could not foresee at the conclusion of the
Uruguay Round in 1994.°° As regards the other two factors, the panel held that they constituted
unforeseen developments only in the context of or in combination with the two crises, but not on
their own.®’ With respect to the relationship between the unforeseen developments and the

OIbid., para. 7.24.

>1bid., para. 7.24. Again, this finding lends support to our analysis of the drafting recording in Section 2.1. The panel also
observed that there was evidence in the authority’s report to show that Argentine negotiators could have foreseen these cir-
cumstances which already existed during the Uruguay Round (para. 7.30).

*2See above n 44, Panel Report, Ukraine—Passenger Cars, para. 7.83.

*1bid., paras. 7.79-7.82.

>*panel Report, Dominican Republic - Safeguard Measures on Imports of Polypropylene Bags and Tubular Fabric
(Dominican Republic-Safeguard Measures), WT/DS415, 416, 417, & 418/R (adopted 22 February 2012), para. 7.130.

*Tbid., paras. 7.130-7.144. The panel report was not appealed.

%panel Report, Indonesia - Safeguard on Certain Iron or Steel Products (Indonesia-Iron or Steel Products), WT/DS490 &
496/R (adopted 27 August 2018), para. 7.54.

*Ibid., para. 7.56. The panel’s finding on ‘unforeseen developments’ was not appealed.

58See above n 45, Panel Report, US-Steel Safeguards, para. 10.72.

*Ibid., para. 10.99; above n 45, Panel Report, India-Iron and Steel Products, para. 7.92.

%See above n 45, Panel Report, US-Steel Safeguards, paras. 10.78-10.85.

®bid., paras. 10.86-10.99.
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import surges, the US claimed that (1) the Asian financial crisis caused a decrease in steel con-
sumption in five major economies in the region and a significant depreciation of their currencies;
(2) the post-USSR economy led to a sharp increase in steel production which flooded into the glo-
bal markets; and (3) coupled with an appreciation of the US dollar and a robust US economy, these
circumstances resulted in surges of steel imports into the US market.®> The US failed to substantiate
its claims largely due to the lack of a reasoned explanation to show the existence of such a relation-
ship ‘in respect of the specific steel products at issue’ (original emphasis).”> On appeal, the AB
upheld the panel’s findings. It clarified that the ‘reasoned and adequate explanation” standard
requires the USITC to use the data included in its report to explain how unforeseen developments
resulted in increased imports of each product subject to the SG measures.**

India-Iron and Steel Products was the last SG case before US-Safeguard Measure on PV
Products. The Indian authority considered two circumstances: (1) the fast-developing steel pro-
duction capacity in a number of major exporting countries in 2014 and 2015 leading to a global
overcapacity, and the decline in demand for steel imports in the US, the EU, and China, and (2)
the depreciation of the Russian currency and the restricted access of Russian steel products to its
traditional export markets. These circumstances, coupled with the growing demand in India, were
alleged to be unforeseen resulting in surges of steel imports into India.®® The authority provided
some data to show the excessive global steel production capacity.®® The panel ruled that ‘nego-
tiators could not reasonably have expected this confluence of events when India negotiated its
tariff concessions’.®’ Interestingly, the panel did not question whether the authority had
adequately explained why these circumstances were unforeseen. As far as the relationship between
the unforeseen developments and the import surges is concerned, the panel observed that Article
XIX:1(a) does not mandate how the relationship should be examined, thereby leaving some room
for authorities to choose the appropriate method in each case.®® India failed to show this relation-
ship due to several shortcomings in its authority’s report. First, the authority did not provide data
on steel production and exports to India by its two FTA partners, Japan and Korea. The authority
did not explain ‘why the alleged increase in imports, with a predominant share from Japan and
Korea, occurred due to the unforeseen developments of different origins’.69 Second, while the
authority considered the increase in steel imports in general, it did not provide evidence to
show that the unforeseen developments resulted in an increase in the products subject to the
SG investigation.”” Third, the panel questioned the lack of evidence showing a link between
the excess steel supply and the change in demand in several markets, on the one hand, and
the alleged increase of imports into India, on the other.”" Finally, the authority did not provide
an adequate explanation for the timing of some of the unforeseen events to show a clear temporal
connection between the events and the import surges.”

2.4 Summary

In summary, WTO tribunals have provided further guidance for how the general standard of
review would be applied, that is, what authorities are expected to do to provide a reasoned
and adequate explanation under the ‘as a result of unforeseen developments’ test. There are

“*bid., paras. 10.105-10.110.

®Ibid., paras. 10.116-10.126.

%See above n 43, Appellate Body Report, US-Steel Safeguards, paras. 322, 329. The panel’s findings that the circumstances
identified by the US constituted unforeseen developments were not appealed.

5See above n 45, Panel Report, India-Iron and Steel Products, paras. 7.79-7.81.

%°Ibid., para. 7.96.

’Ibid., para. 7.97.

81bid., para. 7.105.

*Ibid., paras. 7.108, 7.110.

7Ibid., paras. 7.111-7.112.

"bid., para. 7.113.

71bid., para. 7.114. This panel report is under appeal.
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three major steps. The first is to identify the circumstances or events alleged to be unforeseen.
This is a relatively easier task as the tribunal does not preclude any circumstance from being a
potential unforeseen development.”> The decisions above suggest that this step merely requires
authorities to identify the relevant circumstances as part of the assessment of ‘unforeseen devel-
opments’ in their reports.

The second step is to explain why the circumstances identified were unforeseen when the rele-
vant GATT/WTO concessions or obligations were made. In most of the decisions above, the
panels took the position that a mere allegation is insufficient and some explanation based on evi-
dence is required. The flexibility, though, is that in cases where an event is conspicuously unfore-
seen, less explanation/evidence would be needed. The circumstances relating to the Asian and
Russian crises in US-Steel Safeguards are arguably an example of such cases. However, in
India-Iron and Steel Products, the panel took a more deferential approach without examining
whether the Indian authority had provided adequate explanations as well as supporting evidence
to substantiate the claim that the circumstances concerning excessive steel production, currency
depreciation, and changes in domestic demand were unforeseen. Compared to the Asian and
Russian crises, it is less evident that these circumstances could have not been foreseen. The
Indian authority did not provide any explanation for why these circumstances were unforeseen
at the time when the relevant concessions were made. Such an unsubstantiated allegation was
consistently rejected in the other decisions. This panel’s approach, therefore, lowered the estab-
lished standard of review and may tilt the balance embedded in the requirement of ‘unforeseen’ in
favour of the application of SG measures. As a similar issue also arose in the US-Safeguard
Measure on PV Products decision, we will elaborate our arguments in Section 3.

The third step requires authorities to provide reasoned and adequate explanations for the exist-
ence of a logical connection between unforeseen developments and an increase in imports. It is
insufficient to record such developments and increases separately. Instead, there needs to be some
explanation and supporting evidence to show how the developments have resulted in the import
surges. Moreover, where an SG measure is applied to a subset of goods that falls within a broad
category of products (such as steel products), authorities must show how unforeseen develop-
ments have led to an increase in the importation of the goods subject to the measure.

Thus, the satisfaction of the ‘as a result of unforeseen developments’ test largely depends on
whether a reasoned and adequate explanation has been provided in the last two steps.
Whether an explanation was adequate would in turn depend on the facts in each case. While
the WTO tribunal has imposed some requirements on investigating authorities, these require-
ments were not unreasonably difficult to fulfill. It is true that the governments imposing SG mea-
sures failed to pass the test in all the decisions discussed above. However, in most of the decisions
the reason for this failure was simply because the authorities either ignored this criterion com-
pletely or addressed it too briefly. The US-Steel Safeguards and India-Iron and Steel Products
decisions did suggest that WTO panels would examine whether there are notable gaps in the
authorities’ reports which would render the evidence and explanation provided inadequate.
However, the gaps identified in both decisions can be fixed by providing more data/evidence
to show that the increase in the imports concerned was in fact a result of the unforeseen
developments.”* Overall, while the WTO tribunal will need some evidence and explanation by

7*Note that some commentators have observed that problems caused by wilful actions, negligence, or inactions of govern-
ments should not be regarded as unforeseen developments. See above n 7, Horn and Mavroidis, ‘What Should be Required of
a Safeguard Investigation?’, at 407.

7In practice, authorities may initiate a re-investigation to remedy deficiencies in their original investigation - here by col-
lecting the evidence and/or providing a fuller explanation as requested — without the need to remove the SG measures. We
thank one of the anonymous reviewers for this insight and also note that re-investigation has been widely used to
implement adverse WTO rulings on trade remedy actions and can often lead to maintenance of the measures. See
e.g. W. Zhou (2019) China’s Implementation of the Rulings of the World Trade Organization. Oxford and Portland,
Oregon: Hart Publishing, 152-182.
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authorities under the ‘as a result of unforeseen developments’ test, the standard of review, as
applied in the aforesaid decisions, was reasonably balanced and did not set the bar too high.”

3. The US-Safeguard Measure on PV Products Decision: A New Standard?

The US-Safeguard Measure on PV Products case concerned the US’s SG measures on imports of
certain crystalline silicon photovoltaic cells (CSPV Products). In the SG investigation, the USITC
prepared a ten-page supplemental report’® to specifically address the issue of ‘as a result of
unforeseen developments’. This report set out four circumstances as being unforeseen at the
time that the US acceded to GATT 1947 or later to the WTO, or at the time that it agreed to
China’s accession to the WTO, including that

1. China would implement ‘industrial policies, five-year plans, and other government support
programs favoring renewable energy product manufacturing, including CSPV products’
which directly contradicted its accession commitments;””

2. ‘These industrial policies, plans, and support programs would lead to the development and
expansion of capacity to manufacture CSPV products in China to levels that substantially
exceeded the level of internal consumption’;’®

3. This overcapacity ‘would largely be directed to export markets such as’ the US;”®

4. A series of antidumping and countervailing duties the US imposed on CSPV products
imported from China since 2011 would be of limited effectiveness while the ‘rapid changes
in the global supply chains and manufacturing processes’ would immediately follow the
imposition of these duties. The latter development concerned the expansion of investments
by major Chinese CSPV producers in other markets so that they continued to increase their
production capacity causing an increase in exports to the US from these foreign markets.*

The report provided some data to show the expansion of China’s CSPV production capacity
both in China and the third countries involved and the increase in CSPV exports to the US from
these markets during the period of investigation.®" It then concluded that these unforeseen devel-
opments resulted in an increase in the importation of CSPV products into the US.*?

3.1 Creating a New Standard

In reviewing the US’s claims, the panel took a strikingly more deferential approach. The panel
accepted all US claims on ‘unforeseen developments’ without asking for explanations and sup-
porting evidence to substantiate these claims. One of China’s major arguments was that the
USITC failed to identify the relevant Chinese industrial policies, five-year plans, and other gov-
ernment support programs and to explain why they were unforeseen.*> The panel dismissed
China’s argument holding that it is sufficient for the authority to refer to their previous

7*See also above n 7, Gnutzmann-Mkrtchyan and Lester, ‘Does Safeguards Need Saving?, at 248 (noting that in general,
“[r]easoned and adequate” has a lot of flexibility embedded it. Panels looking to be more deferential to domestic authorities
could use this flexibility to find that imperfect reasoning by domestic authorities is good enough to meet the Safeguards
Agreement obligations.”)

7SUSITC, ‘Supplemental Report Regarding Unforeseen Developments’ (27 December 2017) https://worldtradelaw.typepad.
com/files/itc-supp-report-unforseen-developments-solar.pdf.

"bid., pp. 5, 10.

781bid., p. 10.

71bid., p. 10.

81bid., pp. 5-10.

811bid., pp. 6-9.

#1bid., p. 10.

83Gee above n 6, Panel Report, US-Safeguard Measure on PV Products, para. 7.23.
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countervailing decisions in which these policies, plans, and programs were considered.** Contrary
to this ruling, however, previous panels had consistently required authorities to set out the rele-
vant evidence and explanations in the section of their reports that is specifically dedicated to the
issue of unforeseen developments.

Moreover, the panel ignored the requirement for a reasoned and adequate explanation for why
these Chinese policies and measures were unforeseen and simply accepted the US’s allegation.
This issue is not so evident or self-explanatory as to permit a discharge of the authority’s obliga-
tions. For instance, the panel should have asked the USITC to explain why, during China’s WTO
accession negotiations, the US negotiators could not foresee that China was to foster its renewable
energy industries including the solar power sector through industrial policies and support pro-
grams. To the extent that the US’s arguments concerned China’s WTO obligations, especially
those tailored to China, more evidence and explanation should have also been required to support
the allegation that Chinese industrial policies and subsidies were ‘in direct contradiction of these
commitments™®> and hence were unforeseen.

In the panel proceedings, the US did claim that ‘what was unforeseen was the scale of [China’s]
effort, the speed with which it boosted Chinese production, the overcapacity that it created, and
the degree to which these effects spilled into other countries where Chinese producers expanded
their operations’ (original emphasis).*® However, this claim which emphasized the scale of
China’s industrial policies and support and the resultant fast-growing production capacity did
not appear in the supplemental report. It therefore constituted an ex post facto explanation
which was consistently rejected by WTO tribunals in previous cases.

As regards the alleged developments associated with the ineffectiveness of antidumping and
countervailing duties and rapid changes in the global supply chains and manufacturing processes
for the products concerned, the panel accepted the US’s allegation, again without asking for an
explanation based on evidence to show that these developments were actually unforeseen.®” The
panel tried to justify its ruling by relying on the lack of dispute over these developments by China.
However, the panel did not question whether the US’s unsubstantiated allegation fell short of the
established standard. The lack of dispute by China did not relieve the US from the obligation to
demonstrate ‘unforeseen’ developments in a reasoned and adequate manner before the SG mea-
sures can be applied.®®

Regarding the connection between the developments identified and the import surges, the
supplemental report did provide some data as noted above. However, compared to the panels’
approaches in other disputes particularly US-Steel Safeguards and India-Iron and Steel
Products, the US-Safeguard Measure on PV Products decision was evidently more deferential.
The panel held that it is sufficient for the USITC to simply record the evidence relating to
China’s industrial policies and support programs, the expansion of China’s CSPV production
capacity, and the increase in Chinese CSPV imports into the US separately in different reports,
including previous countervailing decisions and other reports which were not dedicated to
addressing the ‘as a result of unforeseen developments’ criterion.* Similarly, the panel accepted
the US’s claim that the expansion of major Chinese CSPV producers in foreign markets (i.e.
Korea, Malaysia, Thailand, and Viet Nam) resulted in a significant share of imports into the
US even though the supplemental report provided almost no evidence or explanation to show
that the increased imports were necessarily linked to the expanded Chinese production capacity
in these markets.”

841bid., para. 7.26.

See above n 76, Supplemental report, pp. 4-5.

8See above n 6, Panel Report, US-Safeguard Measure on PV Products, para. 7.24.

8Ibid., para. 7.27.

8This observation finds support in other decisions. See e.g. above n 46, Panel Report, US-Line Pipe, para. 7.299.
8See above n 6, Panel Report, US-Safeguard Measure on PV Products, paras. 7.37-7.38.

1bid., paras. 7.42-7.44.
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3.2 Major Shortcomings of the New Standard

Thus, the US-Safeguard Measure on PV Products decision has arguably created a new standard
which is remarkably lower than the standard of review established and applied in all other SG
cases (including two subsequent decisions to be discussed below). While the panel followed
the AB’s position that investigating authorities must comply with the ‘as a result of unforeseen
developments’ test, it softened the relevant requirements to a significant degree making the
test considerably easier for authorities to satisfy. As such, the panel’s approach provided a way
to address the longstanding criticisms about the rigidity and applicability of the test. On rigidity,
however, we have shown above that the standard of review developed in the other SG cases is not
unreasonably high. On applicability, we have seen a positive development of judicial guidance for
the level of evidence and explanation required, as also discussed above. Here, major concerns in
the existing scholarship point to the lack of clarity in determining the relevant period for asses-
sing whether a future development is unforeseen, and the difficulties in showing such develop-
ments could have been foreseen in a long-lived agreement (such as GATT 1947) and a causal
link between unforeseen developments and import surges.”’

As regards the relevant period, the case law has clarified that it should be when the relevant
GATT/WTO concessions or obligations were made. One may further argue that where the con-
cessions or obligations were reviewed or modified in subsequent negotiations, the relevant period
should become the latest round of negotiations.”> While more clarity on this issue would be desir-
able, WTO tribunals have had no difficulty determining the relevant period for assessment of
unforeseen developments in the SG cases to date.

Furthermore, with the passage of time, it may well become increasingly difficult to argue that a
future development could have been foreseen during the relevant negotiations. However, it would
not be too difficult or impossible to advance this argument. To illustrate, let’s consider the US
claims that China’s industrial policies and support programs were unforeseen in US-Safeguard
Measure on PV Products. There is no shortage of evidence to suggest that these policies and pro-
grams could have been foreseen despite China’s accession commitments. As early as 1986, in its
7th Five-Year Plan, China had maintained an overarching industry policy to grow the energy sec-
tor.”> This was elaborated and reinforced in subsequent policy documents including the State
Council’s decisions which reiterated the essential role of industry policies for China’s economic
development, named the energy sector as one of the key sectors subject to industry policies, and
encouraged the development of high value added and high-tech products including renewable
energy technologies.”* Later during the 9th Five-Year Plan period (1996-2000), the central gov-
ernment identified new energy as a key sector for technological development and industrializa-
tion to be supported by subsidy and other programs, with the development and application of
solar power being one of the priorities.”” This brief review of China’s national policies shows
that China already had and was developing robust industrial policies in the solar power sector
during the period of its WTO accession negotiations (i.e. 1986-2001). Moreover, there was evi-
dence to suggest that China’s industrial policies could lead to massive support programs which in

ISee e.g. above n 2, Sykes, ‘A Critique of WTO Jurisprudence’, at 265, 277.

%2See above n 5, Pierola, The Challenges of Safeguards in the WTO, at 148-149.

*See “The 7th Five-Year Plan of the People’s Republic of China on National Economy and Social Development’, passed by
the 4th Meeting of the 6th National People’s Congress on 25 March 1986, www.people.com.cn/zgrdxw/zlk/rd/6jie/newfiles/
d1140.html.

°*The Decision of the State Council on Key Issues of Current Industrial Policies’, issued by the State Council on 15 March
1989, www.gov.cn/zhengce/content/2011-09/07/content_1453.htm; ‘The Outline of National Industrial Policy in the 90s’,
issued by the State Council on 25 March 1994, www.ce.cn/xwzx/gnsz/szyw/200706/17/t20070617_11788868.shtml.

>The 9th FYP of the People’s Public of China on National Economy and Social Development and Outline of Long-Range
Objectives through to the Year 2010, passed by the 4th Meeting of the 8th National People’s Congress on 5 March 1996,
www.gov.cn/test/2008-04/21/content_950407.htm. For the full version of ‘The Plan of National Scientific Key Projects
During the 9th FYP Period’, see www.zgkjcx.com/Article/ShowArticle.asp?ArticleID=984.
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turn could boost the development of the covered sectors. For example, government initiatives
introduced in the 1990s provided considerable support to the renewable energy industry. The
so-called ‘Bright Project’ alone injected approximately 10 billion RMB into the solar industry,
contributing to a remarkable growth of China’s solar manufacturing capacity.”® Thus, even
with the passage of over three decades since the inception of China’s accession negotiations, it
is not impossible for China to demonstrate that the relevant developments could have been fore-
seen. In addition, China’s industrial policies, subsidies, and other forms of government interven-
tion in the market and their potential impact attracted considerable concerns during the
negotiations.”” These concerns led China to agree to a wide range of WTO-plus obligations
including some broad commitments to restrain the conduct of state-owned enterprises (SOEs)
and to ensure domestic prices for goods and services were determined by market forces.”®
However, there is no commitment under China’s accession package which requires an elimin-
ation or reduction of such policies and subsidies. Rather, while the negotiators were fully
aware of such policies and subsidies, they agreed to confine China’s obligations to certain
areas such as notification of subsidies and elimination of prohibited subsidies.”” Like other
WTO Members, Chinese industrial subsidies, other than the prohibited ones, are actionable
only. The fact that the negotiators of other Members insisted on the imposition of certain
China-specific rules on industrial subsidies is also strongly indicative of the understanding that
China may continue to use subsidies in pursuit of industrial policies and hence the intention
to facilitate the application of countervailing measures to offset the impact of Chinese subsid-
ies.'”’ The analysis above is not meant to re-litigate the case. Rather, it reinforces our observation
that the complexity in establishing an unforeseen development can vary from case to case
depending on the nature of the development, the negotiators’ knowledge about it at the relevant
period and other relevant evidence. The passage of time does not make every modern event an
unforeseen development such that the requirement that authorities offer sufficient evidence and
explanation to facilitate an objective assessment by WTO tribunals remains necessary.

Likewise, the complexity in showing a logical link between an alleged unforeseen development
and import surges also varies among individual cases. As discussed above, the panel in India-Iron
and Steel Products already allowed some flexibility as to how authorities may demonstrate such a
link. The panel also identified the deficiencies in the Indian authority’s report, thereby providing
guidance for how these deficiencies can be rectified. In EU-Safeguard Measures on Steel (Turkey),
the latest SG dispute as of this writing, the panel provided further guidance and flexibility for the
‘logical link/connection’ test (which will be considered later). Such continued effort to develop
enhanced clarity and flexibility has served to maintain an overall balance in the application of
the ‘as a result of unforeseen developments’ test.

In contrast with the balanced approach, the US-Safeguard Measure on PV Products decision
seems to have reduced the standard of review to the minimum so that allegations about ‘as a
result of unforeseen developments’ can be accepted in the absence of adequate evidence and
explanations. Such an excessively deferential approach may well render this prerequisite practic-
ally meaningless.

%See ‘Q&A Session for Bright Project by Mr. Mi Song’ (12 February 2000, National Development and Reform
Commission) www.ndrc.gov.cn/xxgk/jd/jd/200507/t20050708_1182975.html?code=&state=123.

*7Report of the Working Party on the Accession of China (WPR), WT/ACC/CHN/49 (1 October 2001).

%For a discussion of these WTO-plus obligations and how they can be applied to Chinese SOEs, see W. Zhou, H. Gao, and
X. Bai (2019) ‘Building a Market Economy through WTO-Inspired Reform of State-Owned Enterprises in China’,
International & Comparative Law Quarterly 68(4), 977, 1011-1014.

#See above n 97, WPR, paras. 171-176; Protocol on the Accession of the People’s Republic of China (AP), WT/L/432 (23
November 2001), Section 10, Annex 5A.

199Gee above n 99, AP, Sections 10.2 and 15(b). For a discussion of how these special rules may facilitate countervailing
investigations against China, see W. Zhou and M.M. Fang (2021) ‘Subsidizing Technology Competition: China’s Evolving
Practices and International Trade Regulation’, Washington International Law Journal 30(3), 470, 525-527, 533.
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3.3 Systemic Implications

The reasons behind the panel’s approach cannot be ascertained. One explanation is that the panel
sought to advance a systemic change of the existing case law to be more deferential in trade rem-
edy cases in response to US concerns about the AB’s judicial activism - a major cause of the US’s
blocking of the resumption of the appellate review mechanism.'’" Dating back to the early 2000s,
the US already expressed the concern that WTO rulings on ‘unforeseen developments” were ‘con-
fusing and difficult to follow’.'”> More recently, the United States Trade Representative (USTR)
detailed these concerns in a report criticizing the AB’s decision on ‘unforeseen developments’ as
‘erroneous’, creating obligations that Members did not agree to, and making it nearly impossible
for governments to impose SG measures.'”> The more deferential approach adopted by the panel
in US-Safeguard Measure on PV Products offered a solution to the US’s dissatisfaction with the
existing case law. In the DSB meeting following the panel report, the US welcomed the panel’s
approach and ultimate findings.'** Indeed, one may view the panel’s approach as a positive devel-
opment towards alleviating the US hostility to the AB. However, for the US to change position,
such a deferential approach may have to be taken on the other major issues which the US con-
siders to be obstacles to its imposition of trade remedies.'*> Moreover, an effort to introduce such
systemic changes to the established case law by WTO panels would cause more problems than it
may resolve. It would undermine not only the predictability and certainty of the rules-based trad-
ing system but also the credibility of the appellate review mechanism. If all panels start to deviate
from past AB decisions by adopting more deferential approaches to trade remedies, would it not
disincentivize the US from agreeing to restore the AB?

Furthermore, an overly deferential approach would likely be treated by other WTO Members
as judicial activism, leading to the same problem currently faced by the AB. In the same DSB
meeting in which the US praised the panel decision, China criticized the decision as being ‘sys-
temically harmful’ as it ‘substantially lowered the threshold’ and ‘would lead to abuse of safeguard
measures and thus seriously undermine the rules-based multilateral trading system’.'°® These
concerns led to the first and only case to date in which China appealed a panel’s decision into
the void."”” China did so, contrary to its support for a stable and effective dispute settlement sys-
tem, apparently to minimize the potential influence of the panel’s approach on future disputes
and SG jurisprudence. It also sent a strong message that if this or a similar approach is not
avoided, it would provoke China to appeal into the void in more disputes and over time under-
mine China’s faith in the dispute settlement system.'*®

191See e.g. J. Hillman (2018) “Three Approaches to Fixing the World Trade Organization’s Appellate Body: The Good, the
Bad and the Ugly?, Institute of International Economic Law, www.law.georgetown.edu/wp-content/uploads/2018/12/
Hillman-Good-Bad-Ugly-Fix-to-WTO-AB.pdf; M.M. Fang (2022) ‘Shedding Any New Light? The WTO’s Latest Ruling in
the US-China Solar Battle’, Asian Journal of WTO & International Health Law and Policy 17(1), 239.

192US General Accounting Office, World Trade Ogranization Standard of Review and Impact of Trade Remedy Rulings
(July 2003, GAO-03-824), 32.

193USTR, Report on the Appellate Body of the World Trade Organization (February 2020) 111-113.

'°'WTO, DSB, Minutes of Meeting on 27 September 2021, WT/DSB/M/456 (2 December 2021) 15-16.

1%These issues include the legal test on ‘public bodies’ in countervailing actions, the use of zeroing in anti-dumping
actions, the application of external benchmarks for the calculation of dumping/subsidy margins etc. See above n 103,
USTR, Report on the Appellate Body of the World Trade Organization, at 81-89, 95-118.

106Gee above 104, DSB, Minutes of Meeting on 27 September 2021, at 13.

Y7WTO, United States - Safeguard Measure on Imports of Crystalline Silicon Photovoltaic Products, Notification of An
Appeal by China under Article 16 of the Understanding on Rules and Procedures Governing the Settlement of Disputes,
WT/DS562/12 (20 September 2021).

1%8See above 104, DSB, Minutes of Meeting on 27 September 2021, at 13. Another possible explanation has to do with the
fact that the practical effect of a panel ruling favouring China is likely to be limited, if not considering the jurisprudence. At
the time of this dispute, China and other adversely affected members were already entitled to suspend concessions for the US
in the absence of any compensation offered by the latter (Article 8.3 of the SG Agreement). Therefore, the possibility that the
panel took account of the circumstance and made a pro-defendant decision cannot be ruled out. We thank one of the
anonymous reviewers for this observation.
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In addition, the panel’s deferential approach in US-Safeguard Measure on PV Products would
adversely affect the balance that WTO SG rules are designed to achieve, particularly the balance
embedded in the ‘as a result of unforeseen developments’ test. As reiterated by the AB, SG mea-
sures are designed to allow governments to address matters of urgency, particularly where ‘an
importing Member finds itself confronted with developments it had not “foreseen” or “expected”
when it incurred [the relevant] obligation’.'”” Drawing a distinction between SG measures and
the measures designed to address ‘unfair trade’ actions (i.e. antidumping and countervailing mea-
sures), the AB has also stressed that it is important to ensure that the former ‘are not applied
against “fair trade” beyond what is necessary to provide extraordinary and temporary relief.''’
The lowered standard applied in US-Safeguard Measure on PV Products tilted the desired balance
in favour of the application of SG measures by effectively removing the substantive requirements
under the ‘as a result of unforeseen developments’ test. Since this case was predominantly con-
cerned with Chinese industrial subsidies, the panel’s overly deferential approach also led to the
use of SG measures to address unfair trade actions enabled by subsidies, thereby confusing the
distinct functions of SG measures and countervailing measures.''" Overall, if this approach
becomes the new standard, it would likely lead to tit-for-tat (ab)use of SG measures,''> which
will cause damage to the integrity and credibility of the WTO.

4. Decisions after US-Safeguard Measure on PV Products

Two panel decisions - i.e. US-Safeguard Measure on Washers and EU-Safeguard Measures on
Steel (Turkey) - came several months after the US-Safeguard Measure on PV Products decision.
In contrast with the US-Safeguard Measure on PV Products decision, however, the two panels
have continued to apply the standard of review established in the previous decisions.

In US-Safeguard Measure on Washers, the US sought to challenge the established case law by
contending that authorities do not need to set out reasoning and findings on ‘unforeseen devel-
opments’ in their report(s) and that claims relating to this matter can be raised exclusively in
WTO proceedings.''” The panel quickly rejected the US contention and endorsed the previous
decisions."'* The panel went on to find that the USITC’s report contained no explanations or
findings on ‘unforeseen developments’ and it was insufficient for the US to refer to materials
in sections of the report that did not deal with this issue.'"> Accordingly, the US’s failure to
pass the test was simply due to the lack of assessment of ‘unforeseen developments’, just like
the failures in the category 1 cases discussed in Section 2.3.

In EU-Safeguard Measures on Steel (Turkey), the panel added more clarity to the existing jur-
isprudence and offered a thorough examination under the ‘as a result of unforeseen develop-
ments’ test. It observed that ‘unforeseen developments’ refer to ‘an event, fact, or circumstance
that emerges or comes to light, including a new stage in an evolving situation, that was not

1%%Gee above n 17, Appellate Body Report, Korea-Dairy Safeguard, para. 86; above n 19, Appellate Body Report,
Argentina-Footwear Safeguard, para. 93.

%A ppellate Body Report, United States — Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality
Line Pipe from Korea (US-Line Pipe), WT/DS202/AB/R (adopted 8 March 2002), para. 83.

"'A related issue is whether SG measures should be permitted to address injury to the domestic industry caused by an
increase in imports largely enabled by subsidies. Article 32 of the Agreement on Subsidies and Countervailing Measures pro-
hibits any action against a subsidy unless the requirements under that agreement are satisfied.

Y24 Asmelash (2022) “The Turn to Safeguard Measures in the Solar Trade War’, Journal of World Trade 56(5), 803, 822
(observing that the USITC investigation set a blueprint for a WTO-consistent SG measure that can be easily replicated in
other jurisdictions).

"*Panel Report, United States - Safeguard Measure on Imports of Large Residential Washers (US-Safeguard Measure on
Washers), WT/DS546/R (circulated 8 February 2022), paras. 7.13-7.16.

""1bid., paras. 7.17-7.22.

"3Ibid., paras. 7.24-7.27.
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anticipated or expected’.!'® It confirmed that ‘the point in time at which a development must
have been “unforeseen” is when the relevant obligations were incurred’.''” Based on the US-
Steel Safeguards and India-Iron and Steel Products decisions, it clarified that developments
such as changes in market conditions and financial circumstances as well as economic crises
can constitute ‘unforeseen developments’.''® It also pointed out that to show the existence of
‘a logical connection’ between unforeseen developments and import surges, authorities do not
‘need to provide the same quantum of reasoning and evidence’ as required under the ‘causation’
test.""” These clarifications are consistent with our understanding of the standard of review estab-
lished and applied in previous decisions, although more detailed guidance - e.g. the exact scope
of unforeseen developments, the evidentiary requirements under the ‘logical connection’ test —
will need to be developed in future disputes.

The panel then went on to examine whether the EU authority adequately demonstrated the ‘as
a result of unforeseen developments’ criterion in its reports through the three-step test discussed
in Section 2.4. First, the panel agreed that the authority satisfactorily identified three circum-
stances including: (1) the significant expansion of global steel production capacity; (2) the grow-
ing use of trade restrictive measures on steel products in markets of major steel importers
particularly the US; and (3) the US’s Section 232 measures which imposed extra tariffs on
steel imports since March 2018.'%°

Under the second step, the panel accepted the authority’s explanation of why these circum-
stances were unforeseen. In relation to the global overcapacity, what was unforeseen was the
expansion of the overcapacity to unprecedented levels even though overcapacity per se was
known at the time of the Uruguay Round.'”' As regards the rise of trade restrictive measures,
the panel agreed with the EU that such measures can constitute unforeseen developments even
though they are already contemplated under WTO agreements.'*” In this respect, what was
unforeseen was ‘the unprecedented and increased number of [antidumping and countervailing]
measures taken by third countries’.'*® Regarding other types of trade restrictive measures, the
authority’s report set out these measures and the countries which applied them.'** Finally, des-
pite the longstanding US legislation which authorizes the use of Section 232 measures, the steel
tariffs imposed under the legislation were still unforeseen because they covered almost all coun-
tries and had the effect of reducing around 13 million tonnes of steel imports into the US.'*’
Altogether, the panel upheld the authority’s findings that these measures, introduced in the con-
text of the persistent global overcapacity, amounted to unforeseen developments. This decision
suggested that the unforeseen developments arose from a confluence of events and not necessarily
from each of these trade restrictive measures.

Turning to the third step, the panel found some deficiencies in the authority’s explanation of
how the unforeseen developments resulted in an increase in steel imports into the EU. Essentially,
the EU claimed that it was sufficient for its authority to show that the unforeseen developments
and the import surges occurred in the same period of time.'*® The panel disagreed and held that
more explanation was required. In relation to the global overcapacity, the authority’s explanation

""panel Report, European Union — Safeguard Measures on Certain Steel Products (EU-Safeguard Measures on Steel
(Turkey)), WT/DS595/R (adopted 31 May 2022), para. 7.81.

U7bid., para. 7.82.

"81bid., para. 7.83.

"bid., para. 7.84.

12%Tbid., paras. 7.92-7.95.

?!Tbid., para. 7.101.

122[bid., para. 7.108.

23Ibid., paras. 7.110-7.112.

241bid., para. 7.114.

125Ibid., para. 7.116.

126Tbid., para. 7.120.
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was insufficient because it merely asserted that a connection existed between the overcapacity and
import surges without offering any supporting evidence.'”’” Likewise, the panel also found that
the authority did not provide any evidence or explanation to show that the rise of the trade
restrictive measures actually led to increased steel imports into the EU."*® It observed that ‘a
more detailed analysis’ was required in this respect because each of these measures ‘typically con-
cerns only certain steel products imported into and exported from certain countries’.'*” It further
held that a more detailed analysis was required on the connection between the Section 232 tariffs
and the import surges because the measures were ‘adopted by a single Member’."** In addition,
the panel suggested that more evidence or analysis is needed to substantiate the authority’s claims
about the attractiveness of the EU market for exporters excluded from the US market because of
the tariffs.">' While rejecting the authority’s assessment of whether a logical connection existed,
the panel stressed that it only needed some more evidence and analysis which should not be dif-
ficult for the authority to provide.'*

Thus, the panel applied the established standard of review by requiring reasoned and adequate
explanations for why a development was unforeseen and how the unforeseen development
resulted in an increase in the imports subject to the SG measures. Its rulings were reasonably
balanced by requiring some explanations and supporting evidence but leaving some flexibility
for authorities to decide how to structure such explanations and what evidence to use. Like
the findings of deficiencies in the authorities’ reports in US-Steel Safeguards and India-Iron
and Steel Products, the panel did not set the bar too high but merely asked the EU authority
to fix some notable gaps in its reports by offering some more explanation based on evidence
that was apparently available to it. At the same time, however, the EU-Safeguard Measures on
Steel (Turkey) decision has left some ambiguities in the application of the standard of review, par-
ticularly in relation to the evidence and explanations required to demonstrate the link between
unforeseen developments and surged imports. Future panels should seek to provide more clarity
on these matters while maintaining some flexibility for them to apply the standard of review
based on the facts of individual cases.

Toward this end, Table 1 provides a summary of the findings by WTO tribunals under the ‘as a
result of unforeseen developments’ test in all SG cases between 1995 and 2022, as discussed above.

Table 1. A Summary of Findings on ‘As a Result of Unforeseen Developments’ in Safeguards Disputes (1995-2022)

No Cases (Year of Decision)

Unforeseen Circumstances

Logical Connection

1. Korea-Dairy Safeguard No findings No findings
(2000)

2. Argentina-Footwear No findings No findings
Safeguard (2000)

3. US-Wheat Gluten (2001)  No findings No findings

4. US-Lamb (2001)

5. US-Line Pipe (2002)

'27Ibid., paras. 7.129-7.130.
1281bid., paras. 7.136-7.138.
12°Ibid., para. 7.137.
%Tbid., para. 7.143.
BIbid., paras. 7.145-7.146.
32Ibid., paras. 7.131, 7.146.

Not established due to no assessment of
this issue by the authority

Not established due to no assessment of
this issue by the authority
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Table 1. (Continued.)

No

Cases (Year of Decision)

Unforeseen Circumstances

Logical Connection

6.

10.

11.

12.

13.

14.

Argentina-Preserved
Peaches (2003)

US-Steel Safeguards
(2003)

Dominican Republic-
Safeguard Measures
(2012)

Ukraine-Passenger Cars
(2015)

Indonesia-Iron or Steel
Products (2018)

India-Iron and Steel
Products (2018)

US-Safeguard Measure
on PV Products (2021)

US-Safeguard Measure
on Washers (2022)

EU-Safequard Measures
on Steel (Turkey)
(2022)

Not established due to a lack of
explanation based on evidence by the
authority

Established

Not established due to no assessment of
this issue by the authority

Not established due to a lack of
explanation based on evidence by the
authority

Not established due to a lack of
explanation based on evidence by the
authority

Established

Established (without requiring a
reasoned and adequate explanation
based on evidence)

Not established due to no assessment of
this issue by the authority

Established

No findings

Not established due to insufficient
explanation based on evidence by
the authority

Not established due to no assessment
of this issue by the authority

No findings

No findings

Not established due to insufficient
explanation based on evidence by
the authority

Established (without requiring a
reasoned and adequate explanation
based on evidence)

No findings

Not established due to insufficient
explanation based on evidence by
the authority

5. Conclusion

Since the birth of the multilateral trading system, the SG mechanism has been perceived, widely
and consistently, as a ‘safety valve’ necessary to allow governments to temporarily ‘escape’ GATT/
WTO obligations in response to protectionist pressures at home. This flexibility, however, is con-
strained by GATT/WTO rules designed to discipline and dissuade the abuse of SG measures. Like
in many other areas of international trade regulation, the systemic challenge has been striking a
delicate balance so as to ensure the rules are neither overly restrictive nor too flexible. To a large
extent, this balance hinges on how the SG rules are interpreted and applied in disputes.'*
Among other conditions, the criterion of ‘as a result of unforeseen developments” has emerged
as a major constraint on the application of SG measures. WTO tribunals have developed a grow-
ing body of case law to elaborate the relevant requirements and have found that governments
imposing SG measures failed to fulfill some of these requirements in almost all SG disputes to
date. Through a comprehensive and detailed review of the jurisprudence and the application
of the relevant standard of review by WTO judges, this paper fills a gap in the literature and pre-
sents three fresh arguments. First, contrary to the criticism about the AB’s decision to ‘revive’ this
criterion as a prerequisite for the application of SG measures, we show that the AB’s decision is a
plausible interpretation of the drafting record of the SG Agreement. While this criterion received
little attention during the Uruguay Round negotiations, the record does suggest that it was

133See also above n 7, Gnutzmann-Mkrtchyan and Lester, ‘Does Safeguards Need Saving?’, at 247 (noting however that
governments already have enough flexibility in using SG measures because only a small number of measures are challenged
under the WTO).
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possible that the negotiators simply overlooked the possibility that GATT Article XIX may con-
tinue operating cumulatively with the SG Agreement. Second, the standard of review developed
and applied by WTO tribunals in most of the cases has maintained a proper balance. While
requiring authorities to provide some explanations and evidence to support their claims, the tri-
bunals have left sufficient room for authorities to choose their own approaches to do so and were
not unreasonably demanding in terms of the degree of explanation and evidence required. The
standard of ‘reasoned and adequate explanations’ is essentially subject to a case-by-case analysis
which leaves the flexibility for WTO tribunals themselves to assess whether authorities have com-
plied with their obligations. Third, in supporting the US’s SG measures on CSPV imports from
China, the panel on US-Safeguard Measure on PV Products applied a remarkably lower standard
of review, thereby tilting the balance towards the use of SG measures. The panel’s approach may
lead to growing abuse of SG measures and adversely affect the balance that WTO SG rules are
designed to achieve, particularly the balance embedded in the ‘as a result of unforeseen develop-
ments’ test. It also amounted to a disruption of the development of jurisprudence and hence of
the predictability and certainty of the dispute settlement system. If this or a similar approach is
not avoided in future disputes, it would provoke China to appeal into the void in more disputes
and frustrate China’s faith in the system over time.

Amid the ongoing wave of economic nationalism and unilateralism in the world economy, SG
measures, which used to be an unpopular trade defence instrument,'** appear to be on the rise
and may well become increasingly utilized.'>* This constitutes one of the (potential) challenges
that the WTO must effectively deal with to show its continued competence and credibility in pro-
moting trade liberalization and cooperation. As far as trade disputes are concerned, this challenge
calls for a more cautious and sophisticated approach to pursue not only a proper balance in main-
taining the underlying function of the SG mechanism but also the predictability and certainty of
the dispute settlement system.
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134Gee C. Bown (2002) ‘Why Are Safeguards under the WTO So Unpopular?, World Trade Review 1(1), 47.

13°See WTO, ‘Statistics on Safeguard Measures — Safeguard Measures by Reporting Member’ www.wto.org/english/tra-
top_e/safeg_e/SG_MeasuresByRepMember.pdf (updated on 31 December 2021). See also P. Mavroidis, P. Messerlin, and J
Wauters (2008) The Law and Economics of Contingent Protection in the WTO. Cheltenham: Edward Elgar, 466 (arguing
that two factors may lead to the growing popularity of SG measures: (1) ‘its “non-discriminatory” feature means that a safe-
guard action covers all the countries in the world’; and (2) ‘the coverage in terms of goods of a safeguard action may be much
greater than the coverage of an anti-dumping action’).
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