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Abstract

Considering a wide variety of international instruments and literature, this article will attempt to provide a
comprehensive and consistent definition of the human right to development and its relationship to the human right to
health and intellectual property. This article will also provide an annotated bibliography of various sources which can
facilitate the research of scholars and practitioners in this field. A list of primary source instruments, including the
selective laws of domestic countries, is also introduced.
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I. INTRODUCTION

In August, 2021, Mamta Murthi, the World Bank’s Vice President for Human Development exclaimed that
COVID-19 vaccination rates in developing countries was “absolutely unacceptable.”1 The poorest countries are left
so far behind to get vaccinations.2 As of August 2022, 67.7% of the world population has received at least one dose
of a COVID-19 vaccine; 12.57 billion doses have been administered globally, and 4.88 million are now administered
each day.3 However, still only 20.9% of people in low-income countries have received at least one dose; it was with

* © Associate Professor/Foreign, Comparative and International Law Librarian, Rutgers University Law School.
1 ‘Absolutely Unacceptable’ COVID-19 Vaccination Rates in Developing Countries (Aug. 3, 2021), https://www.

worldbank.org/en/news/podcast/2021/07/30/-absolutely-unacceptable-vaccination-rates-in-developing-countries-the-development-
podcast.

2 Id.
3 Coronavirus (COVID-19) Vaccinations, Our World in Data, https://ourworldindata.org/covid-vaccinations?

country=AFG.

International Journal of Legal Information 51.1, 2023, pp. 2–34. © The Author(s), 2023. Published by International Association
of Law Libraries
doi:10.1017/jli.2023.10

2

https://doi.org/10.1017/jli.2023.10 Published online by Cambridge University Press

https://www.worldbank.org/en/news/podcast/2021/07/30/-absolutely-unacceptable-vaccination-rates-in-developing-countries-the-development-podcast
https://www.worldbank.org/en/news/podcast/2021/07/30/-absolutely-unacceptable-vaccination-rates-in-developing-countries-the-development-podcast
https://www.worldbank.org/en/news/podcast/2021/07/30/-absolutely-unacceptable-vaccination-rates-in-developing-countries-the-development-podcast
https://www.worldbank.org/en/news/podcast/2021/07/30/-absolutely-unacceptable-vaccination-rates-in-developing-countries-the-development-podcast
https://ourworldindata.org/covid-vaccinations?country=AFG
https://ourworldindata.org/covid-vaccinations?country=AFG
https://ourworldindata.org/covid-vaccinations?country=AFG
https://doi.org/10.1017/jli.2023.10


fewer than 3% in 2021.4 The situation has not improved that much within the twelve months. Why has this situation
happened? Developing countries, including African countries, needed financing for both the purchase and deploy-
ment of vaccines.5 Furthermore, rich countries have continued to buy many more does than they use.6 Countries and
pharmaceutical companies have hidden their vaccine purchase contracts, providing even more vaccines to rich
countries.7

This COVID-19 vaccine situation shows one aspect of an endemic issue that developing countries have
experienced for a long time as a result of their decolonization. A reality is that developing countries are still devel-
oping, and people or persons living there are still suffering. Furthermore, these countries do not have sustainable abil-
ities to invent and manufacture medicines to combat serious diseases including COVID-19 and HIV. Fortunately, the
U.S. government announced to put licenses for 11 medical technologies invented at the National Institutes of Health
(NIH) into a patent pool.8 However, this is an exceptional case as it removed only one huddle to making a vaccine,
which requires further agreements with different patent holders.9 As such, the Right to Development (“RTD”) of
people living in low income countries has not been realized and improved that much since the United Nations
General Assembly adopted the Declaration on the Right to Development (“DRTD”) in 1986. Sustainable development
goals have not been achieved. COVID-19 pandemic actually worsened the situation.

The RTD theory provides human rights to persons or people in their efforts to promote or protect civil and
political, economic, social, and cultural developments.10 While there have not been consistent definitions relating to
development, the RTD provides mechanisms to increase personal developments in many aspects of life. Intellectual
property is at the core of such efforts for development and makes it more efficient and easy for persons or people to
develop. If new technology and scientific idea and knowledge has to be delivered to the persons or people in devel-
oping countries without copyright and patent barriers, their development could be accelerated. Particularly, their
health and well-being could improve much more if their access to medicines and knowledge and technology to
develop such medicines has improved.

Assuch, therehavebeenconceptual issues in the intersectionbetween intellectualproperty (“IP”) and theRTD. In
essence, the same IP rights which protect the invention and the inventor simultaneously restrict access to resources and
technology which could greatly benefit human rights.11 IP rights are unequally distributed to a few developed countries,
and they limit innovation in countries that do not own IP rights but could most benefit from such developments.12

Affected by the DRTD, the UN General Assembly focused on development and adopted the 17 sustainable
development goals (SDGs) which can be achieved by 2030.13 The SDGs are integrated and indivisible and linked to
other relevant ongoing processes in the economic, social and environmental fields.14 The first three goals are allo-
cated to end poverty and hunger and ensure food security, healthy lives and well-being for all.15 Goal 3.8 is to
achieve universal health coverage, access to quality essential health-care services and access to safe, effective,
quality and affordable essential medicines and vaccines for all.16

4 Id.
5 ‘Absolutely Unacceptable’ COVID-19 Vaccination Rates in Developing Countries (Aug. 3, 2021), https://www.

worldbank.org/en/news/podcast/2021/07/30/-absolutely-unacceptable-vaccination-rates-in-developing-countries-the-development-
podcast.

6 Nurith Aizenman, Why low income countries are so short on COVID vaccines. Hint: It’s not boosters (Nov. 10, 2021),
https://www.npr.org/sections/goatsandsoda/2021/11/10/1052078529/why-low-income-countries-are-so-short-on-covid-vaccines-
hint-its-not-boosters.

7 Id.
8 Jon Cohen, “A Pretty Big Deal’: U.S. Makes COVID-19 Technologies Available for Use in Developing Countries,

SCIENCE (May 13, 2022), https://www.science.org/content/article/pretty-big-deal-u-s-makes-covid-19-technologies-available-use-
developing-countries/

9 Id.
10 Id. art. 1(1).
11 Ahmed, supra note 23, at 613.
12 Id. at 613.
13 Id. p.14.
14 Id. ¶ 55.
15 Id. p. 14.
16 Id.
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Particularly, it is interesting to see that Goal 3 (Ensure healthy lives and promote well-being for all at all
ages) of the Sustainable Development Goals17 includes the following paragraph:

3.b Support the research and development of vaccines and medicines for the communicable and non-com-
municable diseases that primarily affect developing Transforming our world: the 2030 Agenda for
Sustainable Development A/RES/70/1 17/35 countries, provide access to affordable essential medicines
and vaccines, in accordance with the Doha Declaration on the TRIPS Agreement and Public Health,
which affirms the right of developing countries to use to the full the provisions in the Agreement on
Trade-Related Aspects of Intellectual Property Rights regarding flexibilities to protect public health, and,
in particular, provide access to medicines for all.

Protection of intellectual property created in the developed countries can often work as an obstacle to IP development
in developing countries. The human right to development and intellectual property rights create the dynamics of con-
flict and coexistence between developing and developed nations.18

[I]t is misleading to inquire whether human rights and intellectual property rights coexist or conflict with
each other. Because of the overlapping human rights attributes, these two sets of rights both coexist and con-
flict with each other. A better, and more important, question is how we can alleviate the tension and resolve
the conflict between human rights and the non-human-rights aspects of intellectual property protection.19

This approach emphasizes “[t]he importance of flexibilities, limitations and exceptions enshrined in international
instruments in the pursuit of a balanced IP regime that is supportive of both innovation and the dissemination of
knowledge and technology to achieve public policy objectives.”20 “IP for development” and “development-oriented
IP” are used in the language of international IP discourse, such as in the 2007 Development Agenda recommenda-
tions; however, “both are not mutually exclusive and many countries, including developed ones, tend to combine
them in their overall approach to IP protection.”21 However, how can an existing intellectual property regime
created by the developed countries enhance the promotion and protection of the human right to development of
the developing countries? This article will further analyze this question and provide resources with an annotated bib-
liography of the existing literature in order to answer the following questions: (1) what are the definitions of the right
to development and how they have been developed; (2) what are the exceptions and flexibilities in the existing inter-
national instruments for the dissemination of knowledge to the developing countries; (3) What are the obstacles to
the current iteration of the human right to development; and (4) whether the right to development gained a status of
universal human rights and peremptory norms.

II. DEFINITIONS OF THE HUMAN RIGHT TO DEVELOPMENT IN THE CONTEXT OF HEALTH AND INTELLECTUAL
PROPERTY

The right to development is an inalienable human right which can be enjoyed individually or collectively
by persons and people. However, defining the development is a daunting task. Development itself contains
many different aspects of life in terms of persons and people. International organizations, governments, and
scholars do not provide a consistent definition either. Development is also politically motivated, and its definitions
are especially divided between developing and developed countries.22 Thus, UN General Assembly has tried to
provide a consistent definition through a resolution, called the Declaration on the Right to Development
(“DRTD”) in 1986.23

17 G.A. Res. 70/1 (Sept.25, 2015).
18 Peter Drahos, The Universality of Intellectual Property Rights: Origins and Development, in INTELLECTUAL PROPERTY AND

HUMAN RIGHTS 13–41 (WIPO, Geneva, 1999).
19 Peter Yu, Reconceptualizing Intellectual Property Interests in a Human Rights Framework, 40 UC Davis Law Review

1039, 10780(2007).
20 Ahmed Abdel-Latif, The Right to Development: What Implications for the Multilateral Intellectual Property

Framework? 605, 615, in RESEARCH HANDBOOK ON HUMAN RIGHTS AND INTELLECTUAL PROPERTY (2015).
21 Id.
22 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
23 G.A. Res. 41/128 (Dec. 4, 1986).
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Article 1 of DRTD defines the right to development as:

an inalienable human right by virtue of which every human person and all peoples are entitled to participate
in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights
and fundamental freedoms can be fully realized.24

It reaffirms “the principles of self-determination and full sovereignty over natural wealth and resources and involves
both national and international dimensions of State responsibilities including responsibilities in the creation of an
enabling environment for development and favorable conditions for all human rights.”25

The idea behind the right to development is the adoption of “a comprehensive and human-centered devel-
opment policy, participatory development processes, social justice and equity.”26 As such, the DRTD moved a con-
ceptual development into the human rights field, emphasizing equity and justice. DRTD specified that the right to
development is a collective right, inclusive of a “development with equity and justice … has strong connections to
economic, social and cultural rights.”27 Notably, Article 8 calls upon States to undertake, at a national level, all nec-
essary measures for the realization of the right to development and to ensure, inter alia, equality of opportunity for all
through their access to basic resources, education, health services, food, housing, employment and the fair distribu-
tion of income.28

Under the DRTD, the right to development not only focuses on the contents but also the structures, pro-
cesses, and outcomes of development both at the national and international levels.29 Its preamble emphasizes
process, particularly recognizing that “development is a comprehensive economic, social, cultural and political
process, which aims at the constant improvement of the well-being of the entire population and of all individuals
on the basis of their active, free and meaningful participation in development and in the fair distribution of benefits
resulting therefrom.”30

There have been continued disagreements between nations as to how the RTD should be implemented, par-
ticularly between developing and developed countries.31 Developing countries want to reduce inequities that occur
because of globalization and “gain greater participation of developing countries in global economic and financial deci-
sion-making.”32 On the other hand, developed countries would like to focus on contributing to achieving elements
such as “good governance, democracy… and sound economic conditions” at the domestic front of developing coun-
tries.33 The DRTD resolved this discrepancy to some extent. Overall, the term “development,” in the context of the
DRTD, has largely been understood to mean “social and economic development” of developing countries in
general. In particular, the DRTD refers to the least developed countries. Therefore, the right to development mainly
focuses on the economic and social development of developing countries, as stated in article 4 (2) of the DRTD.34

Article 3 of DRTD declares that, “States have the primary responsibility for the creation of national and
international conditions favorable to the realization of the right to development.”35 According to a high-level
United Nations task force on the implementation of the right to development, “the responsibility for the creation
of this enabling environment encompasses three main levels: (a) States acting collectively in global and regional

24 Id. art. 1(1).
25 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
26 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
27 Ahmed Xxxx.
28 Art.8.
29 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
30 Preamble, DRTD, G.A. Res. 41/128 (Dec. 4, 1986).
31 Ahmed Adbel-Latif, The right to development: What implications for the multilateral intellectual property framework?,

in RESEARCH HANDBOOK ON HUMAN RIGHTS AND INTELLECTUAL PROPERTY 605–626 (Christopher Geiger, ed., Edward Elgar
Publishing 2015) at 610.

32 Id.
33 Id.
34 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
35 Art. 3.
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partnerships; (b) States acting individually as they adopt and implement policies that affect persons not strictly within
their jurisdiction; and (c) States acting individually as they formulate national development policies and pro-
grams.”36 The concept of the RTD carries with it a moral and political force in the deliberations on economic devel-
opment of developing countries and delivery of promises made through various international initiatives, ranging
from financing for development and poverty reduction to projects of social engineering envisaged in the Charter
of the United Nations.37

In 1993, the Declaration on the Right to Development (“DRTD”) is later reaffirmed the right to development
as an inalienable human right with the Vienna Declaration and Programme of Action.38 The World Conference on
Human Rights affirmed the right to development as “a universal and inalienable right and an integral part of funda-
mental human rights.”39 This includes the right not to develop to therefore respect the existing, recognized human
rights of other countries. The declaration states that “[w]hile development facilitates the enjoyment of all human
rights, the lack of development may not be invoked to justify the abridgement of internationally recognized
human rights.”40

In 2000, the UN General Assembly adopted the United Nations Millennium Declaration41 and identified
fundamental values essential to international relations which were later developed as the Millennium
Development Goals. The eighth goal is Global Partnership for Development. The Millennium Development
Goals were only set until 2015. In 2015, the UN General Assembly adopted a new resolution, the 2030 Agenda
for Sustainable Development42 as a development agenda to build on the Millennium Development Goals. The
Sustainable Development Goals name 17 goals and 169 targets. This new agenda is informed by the Declaration
on the Right to Development.

The new Agenda recognizes the need to build peaceful, just and inclusive societies that provide equal
access to justice and that are based on respect for human rights (including the right to development), on
effective rule of law and good governance at all levels and on transparent, effective and accountable
institutions.43

The DRTD, however, was a General Assembly resolution and, as such, is not binding on member states. Thus, in
January 2020, the Human Rights Council made efforts to create an enforceable written document, publishing a draft
Convention on the Right to Development (“CRD”) (A/HRC/WG.2/21/2/Add.1),44 emphasizing that the right to
development is a common concern of humankind.45 The CRD recognizes the same concept of development as
the DRTD in the preamble, but did not provide a specific definition under its Article 2 definition section. But the
CRD provides general principles relating to development under Article 3 which includes: human person and
people-centered development, the principles of accountability, empowerment, participation, non-discrimination,
equality and equity; development as a human right; self-determined development; sustainable development; state
parties’ right to regulate to achieve sustainable development on their territory; international solidarity among indi-
viduals, peoples, states and international organizations; universal duty to respect human rights; and right and respon-
sibility of individuals, groups and organs of society to promote and protect human rights.46

Through the CRD, the RTD is gaining the universal rights status which must be respected by all humankind.
The RTD after gaining more peremptory norm status may be able to preempting intellectual property rights primarily

36 A/HRC/15/WG.2/TF/2/Add.2.
37 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
38 World Conference on Human Rights, Vienna Declaration and Programme of Action, ¶10, U.N. Doc. A/CONF.157/23

(June 25, 1993).
39 Id.
40 Id.
41 G.A. Res. 55/2 (Sept. 8, 2000).
42 G.A. Res. 70/1 (Sept.25, 2015).
43 G.A. Res. 70/1, ¶35 (Sept.25, 2015).
44 https://www.ohchr.org/sites/default/files/Documents/Issues/Development/Session21/3_A_HRC_WG.2_21_2_Advance

EditedVersion.pdf.
45 Preamble
46 art. 3.
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asserted and protected by researchers in developed countries. Universality of the RTD inherited from Universal
Declaration of Human Rights (“UDHR”)47 was finally culminated by the CRD in 2020.

III. INTERNATIONAL PRINCIPLES RELATING TO THE HUMAN RIGHT TO DEVELOPMENT

A. Traditional International and Regional Human Rights Principles that Apply to the Human Right to
Development, Health and Intellectual Property

1. The Covenant of the League of Nations (1919) & United Nations Charter (“UN Charter”) (1945)
The Covenant of the League of Nations addressed development within its mandate system in

Article 22. This concept of development found its expression in Article 55 of the Charter of the
United Nations in a wider context of international economic and social cooperation among States.
Article 55 recognizes the importance of promoting “conditions of economic progress and development”
and “solutions of international economic, social, health, and related problems” and all Members of the
United Nations pledged themselves through Article 56 “to take joint and separate action” in cooperation
with the United Nations “for the achievement of the purposes set forth in Article 55”. Thus, the embry-
onic foundations for the DRTD were laid in the Charter of the United Nations itself in 1945.

2. American Declaration of the Rights and Duties of Man (1948)
The preamble emphasizes spiritual development which is the “supreme end of human existence

and the highest expression thereof ….” Under Chapter Two, every individual has a duty to fully form
and develop his personality.

3. Universal Declaration of Human Rights (“UDHR”) (1948)48

Under Article 22, everyone has the right to social security and is entitled to the economic, social
and cultural rights for his dignity and the free development of his personality. Article 26 emphasizes the
importance of education for the full development of the human personality. Article 25 provides the right
to a standard of living adequate for the health and well-being of himself and of his family, including
housing and medical care, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.

4. Declaration of the Rights of the Child (1959)
The Rights of the Child and the Convention on the Rights of Persons with Disabilities have inte-

grated provisions on international assistance and cooperation with a focus on the needs of developing
countries. The right to development is an aspirational and enabling right. It is a right to means of achiev-
ing other human rights.

5. International Convention on the Elimination of All Forms of Racial Discrimination (“CERD”) (1966)
It reaffirms that discrimination is disturbing peace and security among peoples and the harmony

of persons living side by side even within one and the same State.49

6. International Covenant on Civil and Political Rights (“ICCPR”) (1966)50

Article 1 provides the right of self-determination. People freely determine their political status
and freely pursue their economic, social and cultural development.51 All people may freely dispose of
their natural wealth and resources, and in no case, a people may be deprived of its own means of
subsistence.

47 G.A. Res. 217 (III) A, at 76, Universal Declaration of Human Rights (Dec. 10, 1948). Most provisions of the UDHR are
considered to attain the status of customary international law. See HENRY J. STEINER, PHILIP ALSTON & RYAN GOODMAN,
INTERNATIONAL HUMAN RIGHTS IN CONTEXT 161 (2008); Hurst Hannum, The Status of the Universal Declaration of Human
Rights in National and International Law, 25 GA. J. INT’L & COMP. L. 287, 353–354 (1995/1996).

48 G.A. Res. 217 (III) A, at 76, Universal Declaration of Human Rights (Dec. 10, 1948). Most provisions of the UDHR are
considered to attain the status of customary international law. See HENRY J. STEINER, PHILIP ALSTON & RYAN GOODMAN,
INTERNATIONAL HUMAN RIGHTS IN CONTEXT 161 (2008); Hurst Hannum, The Status of the Universal Declaration of Human
Rights in National and International Law, 25 GA. J. INT’L & COMP. L. 287, 353–54 (1995/1996).

49 Preamble.
50 International Covenant on Civil and Political Rights, opened for signature Dec. 19, 1966, 999 U.N.T.S. 171.
51 Art. 1.
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7. International Covenant on Economic, Social and Cultural Rights (“ICESCR”) (1966)52

Article 2(1) of the International Covenant on Economic, Social and Cultural Rights tells each
State Party to take steps, individually and through international assistance and co-operation in order
to achieve progressively the full realization of the economic, social and cultural rights by all appropriate
means.53 Along the lines envisaged in Articles 55 and 56 of the Charter of the United Nations, the
Covenant absorbed “development,” qualifying it as an important means for the achievement of
human rights. It was a recognition of the idea that development measures can serve as a framework
within which economic and social rights can be defined and realized. Article 6 also provides concrete
steps to provide technical and vocational guidance and training programs, policies and techniques to
achieve steady economic, social and cultural development and full and productive employment.54

Article 11 tells State Parties to achieve the most efficient development and utilization of natural
resources for an adequate standard of living.55 Article 15 tells State parties to take the steps to
achieve the full realization of the right to enjoy the benefits of scientific progress and its applications
which includes the steps necessary for the development of science and culture.56

8. American Convention on Human Rights (1969)57

This regional convention sponsored by the OAS approves broader standards with respect to eco-
nomic, social and educational rights into the incorporation into the Charter of the OAS of.58 Particularly,
Article 26 emphasizes the progressive development for the full realization of the rights implicit in the
economic, social, educational, scientific, and cultural standards set forth in the Charter of the
Organization of American States.59

B. Institutions and Documents Directly Dealing with the Right to Development

1. UN General Assembly Resolutions 1710 and 1715 (XVI) (1962).60

In 1962, the first United Nations Development Decade was proclaimed. The UN General
Assembly recognized the need for concerted action for the advancement of the economic and social
development of all people.61 Its main focus was placed not only on the less developed countries in
terms of growth, but also on the people in terms of removing illiteracy, hunger and disease which seri-
ously affect the productivity and promoting education in general and vocational and technical training.62

2. UN General Assembly Resolution 1803 (XVII) (1962)63

The UN General Assembly adopted a resolution titled Permanent Sovereignty over Natural
Resources required sovereignty to be exercised in the interest of a State’s “national development and
of the well-being of the people of the State.”64 It focuses on the promotion and financing of economic
development in under-developed countries and in connection with the right of peoples to self-determi-
nation in the draft international covenants on human rights.65

3. UN General Assembly Resolution 2027(XX) (1965)66

52 International Covenant on Economic, Social and Cultural Rights, opened for signature Dec. 19, 1966, 993 U.N.T.S. 3.
53 Art. 2(1).
54 Art. 6.
55 Art. 11.
56 Art. 15.
57 American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 144.
58 Id. preamble.
59 Id. art. 26.
60 United Nations Development Decade; A programme for international economic cooperation, A/RES/1710(XVI), 17–18.
61 Id.
62 Id.
63 Permanent Sovereignty over Natural Resources, A/RES/1803(XVII)
64 Id.
65 Permanent Sovereignty over Natural Resources: General Assembly Resolution 1803 (XVII), https://legal.un.org/avl/ha/

ga_1803/ga_1803.html.
66 Measures to Accelerate the Promotion of Respect for Human Rights and Fundamental Freedoms, A/RES/2027(XX).
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In its resolution 2027(XX), the General Assembly strengthened that link when it recognized
the need for the framework of the Development Decade to “devote special attention on both the
national and international levels to progress in the field of human rights, and to encourage the
adoption of measures designed to accelerate the promotion of respect for and observance of
human rights and fundamental freedoms.”67 The resolution invited governments to include in
their plans for economic and social development measures directed towards the achievement of
further progress in the implementation of the human rights and fundamental freedoms as proclaimed
in the Universal Declaration of Human Rights and subsequent international human rights
instruments.68

4. United Nations Development Program (UNDP)
Under the Charter of the United Nations, the United Nations General Assembly established

the UNDP in 1966 in order to achieve international cooperation in solving economic, social, cultural,
or humanitarian challenges without distinction for race, sex, language, or religion.69 The UNDP are cur-
rently making efforts to achieve sustainable development goals, and publishes Human Development
Reports.70 The most recent report was published in 2022, emphasizing “advancing human development
is the means to navigate uncertain times and effect the behavioural changes and institutional reforms…
Human development is about expanding capabilities ….”.71

5. Final Act of the International Conference on Human Rights (1968)72

The link between development and human rights was officially recognized by the Tehran
Conference on Human Rights in 1968.73 Resolution XI dealt with human rights and scientific and tech-
nological developments, recognizing that scientific discoveries and their technological applications
accelerate economic, social and cultural progress and raise the level of living, and they are the decisive
factor in the effective application of human rights.74 The resolution also recognizes the danger of legal
and ethical application in human rights.75 Resolution XVII dealt with economic development and
human rights, recognizing that “there is a profound inter-connexion between the realization of human
rights and economic development.”76

6. UN General Assembly Resolution 34/46 (1979)
The General Assembly recognized the right to development in its resolution 34/46 of 23

November 1979 under the title “Alternative approaches and ways and means within the United
Nations system for improvising the effective enjoyment of human rights and fundamental freedoms.”77

The resolution notes that the right to development is a human right and that equality of opportunity for
development is as much a prerogative of nations as of individuals within nations.”78

7. 1981 African Charter on Human and Peoples’ Rights79

While the matter concerning different dimensions of development were being debated within
the United Nations, a Senegalese jurist, Keba M’baye, first proposed the idea of a right to development
(“Le droit au développement comme un droit de l’homme” in Revue des droits de l’homme, vol. 5,
1972, p. 505), and it was first given legal recognition in the 1981 African Charter on Human and

67 Id.
68 Id. ¶1.
69 UNDP, https://www.undp.org/about-us.
70 https://hdr.undp.org/.
71 2021/22 Human Development Report, https://report.hdr.undp.org/.
72 A/Conf.32/41, https://documents-dds-ny.un.org/doc/UNDOC/GEN/N68/958/82/PDF/N6895882.pdf?OpenElement.
73 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
74 A/Conf.32/41, p.12, https://documents-dds-ny.un.org/doc/UNDOC/GEN/N68/958/82/PDF/N6895882.pdf?OpenElement.
75 Id.
76 Id. at 14.
77 A/RES/34/46, p.170.
78 Id.
79 https://www.achpr.org/legalinstruments/detail?id=49.
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Peoples’ Rights (“Banjul Charter”).80 In its preamble, the Banjul Chater told states to pay special atten-
tion to the right to development, recognizing that civil and political rights cannot be achieved without a
satisfactory realization of economic, social and cultural rights.81 Article 22 officially recognizes a legal
right of people to their economic, social and cultural development, and states are obligated to ensure the
exercise of the right to development.82

8. Commission on Human Rights: Report on the 41st Session (1985)83

The thirty-seventh session of the Commission held in 1981 established a Working Group (res-
olution 36 (XXXVII)) to study the scope and contents of the right to development.84 Based on the
Working Group report, the Economic and Social Council (Resolution 1985/43) approves the
Commission’s decision to transmit the General Assembly with relevant documents in order to enable
the Assembly to adopt a declaration on the right to development,85 paving the way for the adoption
of the DRTD on the right to development.86

9. The Rio Declaration on Environment and Development87

The Rio Declaration linked development with environment and expanded the status of the right
to development. Article 3 states that “[t]he right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations.”88 Unlike the DRTD, the Rio
Declaration was adopted with the support of an overwhelming majority of States. Although the United
States expressed, in a separate statement, its opposition to development as a right, the normative char-
acter of the provisions in article 3 of the Rio Declaration and the support it received has strengthened the
status of the right to development.89 The right to development was also recognized by the 1993 World
Conference on Human Rights (A/CONF.157/23).

10. United Nations Millennium Declaration (2000)90

Inspired by the DRTD, the Millennium Declaration dedicated the Whole section III for develop-
ment and poverty eradication.91 Under Article 11 General Assembly committed to realize the right to
development for everyone and to free the entire human race, more than a billion of them form extreme
poverty.92 The declaration emphasized the creation of an environment conducive to development,93 and
good governance and transparency.94 Particularly, Article 20 encourages the pharmaceutical industry to
make essential drugsmorewidely available and affordably by allwho need them indeveloping countries.”95

11. United Nations 2030 Agenda for Sustainable Development96

Also affected by the DRTD, the UN General Assembly focused on development and adopted
the 17 sustainable development goals (SDGs) which can be achieved by 2030.97 The SDGs are

80 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.
pdf (last visited Aug. 27, 2022).

81 Banjul Charter, preamble.
82 Banjul Charter, art. 22.
83 E/CN.4/1985/66.
84 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
85 E/CN.4/1985/66.
86 Id.
87 Rio Declaration on Environment and Development, in Report of the United Nations Conference on Environment and

Development (1992), A/CONF.151/26 (Vol.I).
88 Id. Art. 3.
89 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
90 A/RES/55/2.
91 Id. pp. 4–5.
92 Id. art. 11.
93 Id. art. 12.
94 Id. art. 13.
95 Id. art. 20.
96 G.A. Res. 70/1 (Sept.25, 2015).
97 Id. p.14.
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integrated and indivisible and linked to other relevant ongoing processes in the economic, social and
environmental fields.98 The first three goals are allocated to end poverty and hunger and ensure food
security, healthy lives and well-being for all.99 Goal 3.8 is to achieve universal health coverage,
access to quality essential health-care services and access to safe, effective, quality and affordable essen-
tial medicines and vaccines for all.100 Goal 3.b supports the research and development of vaccines and
medicines for diseases that primarily affect developing countries, access to affordable essential medi-
cines and vaccines, and the right of developing countries to use to the full the provisions in the
Agreement on Trade-Related Aspects of Intellectual Property Rights regarding flexibilities to protect
public health, and, in particular, provide access to medicines for all.101 Goal 8 emphasizes the sustained,
inclusive and sustainable economic growth.102

12. Draft Convention on the Right to Development (A/HRC/WG.2/21/2/Add.1)
In January 2020, the Human Rights Council published a draft Convention on the Right to

Development (A/HRC/WG.2/21/2/Add.1). This draft Convention is based on existing international
legal instruments as much as possible and builds upon the Universal Declaration of Human Rights,
the nine core United Nations human rights treaty, and of course on the DRTD. If this draft
Convention receives the support required within the Council, and subsequently within the United
Nations General Assembly, a treaty on the right to development stands to join the group of United
Nations human rights treaties. Thus, there is a prospect of the DRTD becoming a catalyst that transforms
the right to development from a soft-law principle into a hard-law principle, thereby becoming a histor-
ical declaration.103

IV. ANNOTATED BIBLIOGRAPHY

A. Treatises and Books

1. TZEN WONG AND GRAHAM DUTFIELD, INTELLECTUAL PROPERTY AND HUMAN DEVELOPMENT: CURRENT TRENDS

AND FUTURE SCENARIOS (Cambridge University Press, 2010).
This book is a collection of writings by various authors who are from different fields of exper-

tise.104 This book is made up of nine chapters. The first chapter provides a broad overview of the devel-
opment of IP law and its application to human development.105 This chapter ultimately frames the
capability approach as one that is best suited to pair both human development and IP law.106 The
second chapter attempts to explain the complex overlap between IP and medicine.107 It explores how
the TRIPS Agreement has impacted global research, development, distribution and pricing of pharma-
ceutical goods. The author specifically uses the experiences of Brazil and India as generic drug produc-
ers. Chapter 3 addresses food security and IP rights, particularly as it pertains to the right to food, and
biodiversity.108 The chapter uses legislation in Thailand, Malaysia, and India as examples of how devel-
oping countries can use the TRIPS agreement to their advantage. Chapter 4 focuses on the legal protec-
tion of traditional knowledge and the challenges that come with attempting to provide IP protection for
dynamic and intangible aspects of traditional knowledge.109 Chapter 5 continues in a similar vein and

98 Id. ¶ 55.
99 Id. p. 14.
100 Id.
101 Id.
102 Id.
103 Surya P. Subedi, Introductory Note: Declaration on the Right to Development , https://legal.un.org/avl/pdf/ha/drd/drd_e.

pdf (last visited Aug. 27, 2022).
104 TZEN WONG AND GRAHAM DUTFIELD, INTELLECTUAL PROPERTY AND HUMAN DEVELOPMENT: CURRENT TRENDS AND FUTURE

SCENARIOS, xii (Cambridge University Press, 2010).
105 Id. at 1–59.
106 Id. at 27–45.
107 Id. at 60–102.
108 Id.at 103–38.
109 Id. at 139–74.
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addresses the challenges indigenous people face in protecting their traditional cultural expressions.110

Chapter 6 focuses on copyright protections and educational development.111 The author argues that
copyright laws can be utilized to provide equitable educational access to developing countries.
Chapter 7 expands this issue and presents a pro-access argument for access to information/communica-
tion technologies especially in our digital age.112 Chapter 8 engages the issue of cultural and artistic IP
protection, as well as IP laws’ impact on creative innovation.113 Lastly, Chapter 9 focuses on the future
of IP law and its effect on new technological innovations.114

2. RMI OLWAN, INTELLECTUAL PROPERTY AND DEVELOPMENT THEORY AND PRACTICE (Springer 2013).
This book aims to provide suggestions on how developing countries can adopt IP law to effec-

tively promote development.115 This book chooses Jordan as case study because it is representative of a
“middle-income developing country” and is a country which has introduced a vast amount of IP protec-
tions.116 It is divided into two parts and is comprised of a total of eight chapters. Part I is intended to
analyze the various perspectives on IP theory, and social and economic development. The first
chapter in this part, Chapter 2, is titled the “History of International Intellectual Property and
Development.” It examines how international IP law has developed over time, beginning in the 19th

century with treaties like the Paris Convention of 1883 and the Berne Convention of 1886. The
chapter then moves to the views of developed and developing countries and more recent international
treaties. Chapter 3 focuses on IP and Economic Development; it includes an overview on the views of
developing and developed countries and the views of prominent economists. The chapter concludes on a
study of economic development in Jordan. Chapter 4 focuses on IP law and its influence on culture,
particularly with an emphasis on Arab and Islamic cultures. Part II is titled, “The Practice of
Intellectual Property and Social and Economic Development.” As this title suggests, this part focuses
on the more practical application of IP Law to development. This part begins with Chapter 5, an exam-
ination of Jordanian Copyright Law. The chapter first provides an overview of the Jordanian IP system
and an in-depth analysis of the country’s copyright laws. In Chapter 6, the author examines Free and
Open Source Software (FOSS) and the Creative Commons (CC). The author sees the CC and FOSS
as useful tools for developing countries and provides brief histories for both voluntary mechanisms.
The chapter also examines the legal challenges and enforceability issues faced by countries. Chapter
7 provides a policy road map including practical implementation strategies.

3. ROBIN RAMCHARAN, INTERNATIONAL INTELLECTUAL PROPERTY LAW AND HUMAN SECURITY (SPRINGER 2013).
This book is organized into three parts. Part I “IP and Human Security,”117 Part II “IP

Development and Human Rights,”118 and Part III “WIPO and Human Security.”119 This book is primar-
ily concerned with international intellectual property law and human security. In Chapter 2, Ramcharan
states that the term “security” encompasses individual, national and international levels.120 In a global-
ized society where security issues are no longer limited to national borders, and include issues such as
terrorism, famine, oppression and infectious diseases.121 For these reasons, IP law must be used to
protect human security and “advance human welfare.”122 Chapter 3 outlines the general characteristics
of the IP regime, including the international IPR regime, copyright, related rights, patents, utility
models, trade secrets, trademarks, industrial design, geographical indications, and sui generis

110 Id. at 175–217.
111 Id. at 218–49.
112 Id. at 250–78.
113 Id. at 279–328.
114 Id. at 329–66.
115 RMI OLWAN, INTELLECTUAL PROPERTY AND DEVELOPMENT THEORY AND PRACTICE 27–28 (Springer 2013).
116 Id. at 29.
117 ROBIN RAMCHARAN, INTERNATIONAL INTELLECTUAL PROPERTY LAW AND HUMAN SECURITY 29 (SPRINGER 2013).
118 Id. at 99.
119 Id. at 217.
120 Id. at 29.
121 Id. at 30–31.
122 Id. at 41.
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systems.123 Chapter 4 discusses the human security aspects of the intellectual property regime.124 Part II
explores issues related to development and human rights. Chapter 5 focuses on the imperatives of the
right to development.125 Chapters 6 and 7 start with defining human rights and exploring the linkage
between human rights and IP, and then considers from a human security perspective for international
business organizations.126 Chapter 8 goes into the protection of traditional knowledge in Africa,
Asia, and Latin America.127 Part III takes a deep dive into WIPO and human security. Chapter 9 intro-
duces the development agenda of WIPO and chapter 10 proposes for an international equity in WIPO.128

4. Peter Drahos, The Universality of Intellectual Property Rights: Origins and Development, in
INTELLECTUAL PROPERTY AND HUMAN RIGHTS 13-41 (WIPO, Geneva, 1999).

This first section of this paper provides definitions for several key terms in “intellectual prop-
erty” and considers IP rights to be rights of exploitation in information.129 The next section describes the
evolution of IP law, from the territorial period (this period was dominated by the principle that intellec-
tual property rights do not extend beyond the territory of the sovereign which has granted the rights in
the first place), and international period (the beginning of multilateral era of international cooperation in
IP), to the global period, especially after the TRIPS Agreement.130 Section 3 of the paper discusses
human rights, the right of property and IP.131 It examines to what extent IP rights have been recognized
in the human right regime. The fourth section explores the relationship between IP and human rights and
points out the problematic view that all IP rights are human rights by virtue of their universal recogni-
tion.132 Finally, the fifth section provides an instrumental view on the development of IP rights.133

5. Laurence Helfer & Graeme Austin, HUMAN RIGHTS AND INTELLECTUAL PROPERTY: MAPPING THE GLOBAL

INTERFACE (Cambridge Univ. Press 2011).
This book intends to cover the growing interactions between human development and intellec-

tual property law. Chapter 1 begins with an overview of human rights and intellectual property, includ-
ing relevant themes, history UN Treaties, Mechanisms for protection, and standards.134 Chapter 2
focuses on the Human Right to Health, including access to patented medicine and a critical analysis
of contemporary global innovation policy.135 Chapter 3 focuses on creator’s rights and property
rights.136 Chapter 4 addresses on the right to the freedom of expression as it pertains to cultural partic-
ipation and scientific progress; the chapter also provides an overview on domestic and international
sources of law.137 Chapter 5 examines the right to education and access to copyright materials.138

Chapter 6 considers the human right to food and accessibility to agricultural technologies; this
chapter also addresses specific controversies regarding plant genetic resources.139 Chapter 7 considers
the intersection between international human rights law and indigenous people’s traditional
knowledge.140

123 Id. at 45–62.
124 Id. at 63–95.
125 Id. at 99–115.
126 Id. at 117–73.
127 Id. at 177–214.
128 Id. at 217–57.
129 Peter Drahos, The Universality of Intellectual Property Rights: Origins and Development, in INTELLECTUAL PROPERTY AND

HUMAN RIGHTS 13–14 (WIPO, Geneva, 1999).
130 Id. at 15–25.
131 Id. at 25–33.
132 Id. at 35.
133 Id. at 35–38.
134 Laurence Helfer & Graeme Austin, HUMAN RIGHTS AND INTELLECTUAL PROPERTY: MAPPING THE GLOBAL INTERFACE 1–89

(Cambridge Univ. Press 2011).
135 Id. at 90–170.
136 Id. at 171–220.
137 Id. at 221–315.
138 Id. at 316–363.
139 Id. at 364–431.
140 Id. at 432–502.
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6. RESEARCH HANDBOOK ON HUMAN RIGHTS AND INTELLECTUAL PROPERTY 605-627 (Christopher Geiger, ed.,
Edward Elgar Publishing 2015).

Abdel-Latif begins his essay with an overview of the right to development (RTD).141 In the
second section, the author lays out the conceptual issues in the intersection between intellectual property
(IP) and RTD. In essence the author asserts that the same IP rights which protect the invention and the
inventor simultaneously restrict access to resources and technology which could greatly benefit human
rights.142 IPRs are unequally distributed to a few developed countries and limits innovation in countries
that do not own IPRs but could most benefit from such developments.143 The last section focuses on the
contemporary issues and development within IP and the RTD.144 The author focuses on the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the World Intellectual Property
Agenda (WIPO) as mechanisms for developing countries to enforce their RTD and attain use of certain
innovations.

Susy Frankel’s essay in Chapter 33 of this volume focuses on the intellectual property rights of
indigenous peoples.145 The chapter is divided into five parts. First, Frankel explains the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) as the primary instrument that addresses the
goal of self-determination.146 Using WIPO’s definition and UNDRIP, the indigenous people’s intellec-
tual property is defined as “traditional knowledge and traditional cultural expressions (TCEs).147 The
challenge is fitting these complex and vast traditions within the framework of legal intellectual property
rights. The third section explores the question of who gets to control how much of an indigenous group’s
TCEs is protected and for what purpose.148 Frankel uses examples from indigenous tribes in New
Zealand to illustrate how to properly define the scope of TCEs and various approaches to the solution.
Section four briefly considers the challenges presented by the Convention on Biological Diversity
(CBD) and the Nagoya Protocol.149 These treatises recognize state control over biological and
genetic resources found within the state and requires “prior and informed consent and benefit
sharing” of traditional knowledge related to these resources.150 Sue Farran’s article in Chapter 34 is
comprised of 11 sections.151 The author uses case-studies from Pacific Island countries (PICs) to
examine how traditional international property regimes, which are shaped by Western commercial/eco-
nomic values, are unfit to encompass “traditional knowledge” and TCE. This results in adverse conse-
quences for developing pacific islands.152 Farran defines TK and TCE as a dynamic combination of both
tangible and intangible forms, including temporal and spiritual aspects.153 For this reason, human devel-
opment goals often conflict with spiritual and cultural aspects of an indigenous group’s TK because IP
and development strategies “fail to adequately accommodate the many different cultures associated with
TK.”154 Funding and aid for IP protection often requires the development of “cultural industries” and

141 Ahmed Adbel-Latif, The right to development: What implications for the multilateral intellectual property framework?,
in RESEARCH HANDBOOK ON HUMAN RIGHTS AND INTELLECTUAL PROPERTY 605–626 (Christopher Geiger, ed., Edward Elgar
Publishing 2015).

142 Id. at 613.
143 Id. at 613.
144 Id. at 616–25.
145 Susy Frankel, Using intellectual property rules to support the self-determination goals of indigenous peoples, in

RESEARCH HANDBOOK ON HUMAN RIGHTS AND INTELLECTUAL PROPERTY 627–640 (Christopher Geiger, ed., Edward Elgar
Publishing 2015).

146 Id. at 627.
147 Id. at 628.
148 Id. at 631.
149 Id. at 638.
150 Id.
151 Sue Farran, Human rights perspective on protection of traditional knowledge and intellectual property: A view from

island states in the Pacific, in RESEARCH HANDBOOK ON HUMAN RIGHTS AND INTELLECTUAL PROPERTY 641–658 (Christopher
Geiger, ed., Edward Elgar Publishing 2015).

152 Id. at 642–43.
153 Id. at 643.
154 Id. at 647.
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marketing strategies rather than protecting cultural rights.155 In the final sections, Farran describes the
challenges of incorporating indigenous groups into international IP law and protecting rights while
acknowledging the autonomy of small island developing states.

7. MONIRUL AZAM, INTELLECTUAL PROPERTY AND PUBLIC HEALTH IN THE DEVELOPING WORLD (OpenBook
Publishers 2016).

This book focuses on how the least developed countries (LDC) like Bangladesh should improve
intellectual property and health-related infrastructure to ensure healthy lives and access to medicines for
their citizens. Chapter 1 introduces the current situation in LDCs and suggest that LDCs should utilize
the transitional period to initiate infrastructural and institutional capacity building.156 This chapter also
introduces the advent of TRIPS agreement and patents for pharmaceuticals and explores the role of inter-
national and domestic patent laws in public health crisis in developing countries.157 Chapter 2 is a case
study on Bangladesh’s pharmaceutical industry, legislative and institutional framework and pricing of
pharmaceuticals.158 Chapter 3 describes the experiences of TRIPS-compliant patent law reform in
Brazil, China, India and South Africa and summarizes lessons for Bangladesh.159 Chapter 4 discusses
the globalizing standard of patent protection in WTO and some policy options for the LDCs, particularly
Bangladesh.160 Chapter 5 presents the question: Has the TRIPS waiver helped the LDCs progress
towards innovation and compliance? and proposes that Bangladesh to adopt a national development-
centered IP policy and a national health strategy integrating long-term innovation and access
objectives.161

8. IS INTELLECTUAL PROPERTY PLURALISM FUNCTIONAL?, (Susy Frankel ed., Edward Elgar Publishing 2019).
This book is a collection of articles from various authors. It is divided into four parts following

the introduction: I) Global Standards and Their Interaction with National Norms;162 II) Pluralism within
a Framework of International Norms: Comparative Perspectives and National Policy Drivers;163 III) The
Pluralistic Functions of Copyright;164 IV) Rigidity and Flexibility of Patent Law.165

Part I encompasses Chapters 1–4. Chapter 1, written by Lionel and Tanya Aplin, focuses on a
case study in dysfunctional pluralism and Article 10(1) of the Berne Convention, which provides for the
freedom to quotation as a fair use.166 Chapter 2 is written by Susan Isiko Strba and entitled Intellectual
property pluralism in African development agendas: food security, plait variety protection and the role
of WIPO.167 Chapter 3, written by Alison Slade, discusses national courts and their role in the develop-
ment of international IP law and policy and includes a reflections on India.168 Chapter 4, written by Ana
Nordberg, explores the legal method and interpretation in international IP law: pluralism or systemic
coherence.169

Part II consists of Chapters 5 to 9. Chapter 5, written by Jennifer Davis, discusses the role of
confusion in unfair competition law.170 Chapter 6, written by Susan Corbett, provides a re-conceptual-
ized framework on the country code top level domain name as a sui generis IP right.171 Chapter 7,

155 Id. at 649.
156 MONIRUL AZAM, INTELLECTUAL PROPERTY AND PUBLIC HEALTH IN THE DEVELOPING WORLD 4 (OpenBook Publishers 2016).
157 Id. at 24.
158 Id. at 37–88.
159 Id. at 89–148.
160 Id. at 149–238.
161 Id. at 239–80.
162 IS INTELLECTUAL PROPERTY PLURALISM FUNCTIONAL? 8–128 (Susy Frankel ed., Edward Elgar Publishing 2019).
163 Id. at 129–266.
164 Id. at 267–383.
165 Id. at 384–462.
166 Id. at 8–36.
167 Id. at 37–65.
168 Id. at 66–95.
169 Id. at 96–128.
170 Id. at 129–52.
171 Id. at 153–77.
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written by Lavinia Brancusi, proposes that alternative products as a factor in determining the function-
ality doctrine could be applied in EU law.172 Chapter 8, written by Evana Wright, discusses the case of
protecting traditional knowledge in Australia through analyzing cases in India and Peru.173 Chapter 9,
written by Pratyush Nath Upreti, discusses the geographical indications in Nepal.174

Part III starts from Chapter 10, which discusses copyright as a service from a perspective on the
axiological nature of the copyright system.175 Chapter 11, written by Yahong Li, discusses the copy-
rightability of remixes and creation of remix rights.176 The next chapter was written by Lida Ayoubi
and covers the copyright pluralism and human rights of visually impaired.177 Chapter 13, written by
Karolina Sztobryn, proposes a more pluralistic approach to copyright protection after the Marrakesh
Treaty.178 Chapter 14, seeks to compare and answer the question: Is copyright an engine of free expres-
sions or free expression is an engine of copyright.179

Part IV consists of Chapters 15 to 18. Chapter 15, Permanent injunction in patent law – in search
of flexibility, was written by Rafal Sikorski.180 Chapter 16, written by Marcin Balicki, discusses
whether utility model protection in Europe is an alternative for a patent or an anachronism.181

Chapter 17 explores the models of institutional ownership by focusing on university inventions in
Europe.182 Finally, the last chapter looks at a more recent development, 3D printing and explores the
making of patent law at the digital frontier.183

9. INTELLECTUAL PROPERTY LAW AND HUMAN RIGHTS (Paul L.C. Torremans ed., 4th ed., 2020).184

This book is also a collection of articles from various authors and focuses on interpreting the
most recent development in the field of IP and human rights. The book is divided into five parts: I)
The Relationship Between Intellectual Property and Human Rights; II) Copyright and Human
Rights; III) Trade Marks and Human Rights; IV) Rights in Information; and V) Patents and Human
Rights.

Part I consists of seven articles. Chapter 1, written by Daniel Gervais, provides an updated per-
spective on the relations between intellectual property and human rights. Chapter 2, Laurence R. Helfer,
reexamines the 2008 article “New Innovation Frontier” and mainly analyzed the European Court of
Human Rights (ECHR) decisions through August 2019. It develops three distinct paradigms to identify
the proper place of intellectual property in the European human rights system. It concludes that the
ECHR should find a violation of the right of property in intellectual property disputes only in cases
of arbitrary government conduct. Chapter 3, written by Peter K. Yu, focuses on the challenges to the
development of a human rights framework for IP. In Chapter 4, Christophe Geiger provides update
on reconceptualizing the constitutional dimension of IP. Chapter 5, written by Gemma Minero, evalu-
ates IP rights and human rights, and discusses how the two rights may coincide and cooperate. Chapter
6, written by Henning Grosse Ruse-Khan, focuses on proportionality and balancing within the objec-
tives for IP protection. Chapter 7, written by Paul L.C.Torremans, emphasized the importance of
viewing copyright (and Other Intellectual Property Rights) as a human right.

Part II consists of 11 articles. Chapter 8, written by Myra J. Tawfik, discusses copyright and
Freedom of Expression in Canada. In Chapter 9, Katarzyna Klafkowska-Was´niowska analyzed

172 Id. at 178–205.
173 Id. at 206–34.
174 Id. at 235–66.
175 Id. at 267–87.
176 Id. at 288–309.
177 Id. at 310–40.
178 Id. at 341–57.
179 Id. at 358–83.
180 Id. at 384–401.
181 Id. at 402–26.
182 Id. at 427–42.
183 Id. at 443–62.
184 Table of Contents can be found on https://lrus.wolterskluwer.com/store/product/intellectual-property-law-and-human-

rights-fourth-edition/.
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communication to the public of works and freedom to receive and impart information in the Charter of
Fundamental Rights. Chapter 10, written by Krzysztof Garstka, seeks to answer the question about how
to mitigate the risks Article 17 of Directive 2019/970 poses to the Freedom of Expression. Chapter 11,
written by Sharon E. Foster, focuses on the conflict between the human right to education and copyright.
Chapter 12, written by Alexander Peukert, discusses copyright and the two cultures of online commu-
nication. In Chapter 13, Marshall Leaffer focuses on fair Use, transformative use and the First
Amendment. Chapter 14, written by Andrew T. Foglia, looks at the embedded content and the
Digital Millennium Copyright Act. In Chapter 15, Bernd Justin Jütte focuses on finding the balance
in copyright law through analyzing the internal and external control through fundamental rights.
Chapter 16, written by Patrick Masiyakurima, talks about fair dealing defenses. Chapter 17, written
by David Felipe Alvarez Amezquita, takes a comparative perspective and analyzes the fundamental
rights for author’s and contractual relations. Chapter 18, written by Sebastian Schwemer & Jens
Schovsbo, examines algorithmic copyright enforcement and free speech in the light of the Article 17
regime.

Part III consists of four articles. Chapter 19, written by Marco Ricolfi, talks about trademarks
and human rights. Chapter 20, written by Andrea Radonjanin, discusses folklore, human rights and intel-
lectual property. In Chapter 21, Nigar Kirimova explores balancing interests in brand investment with
basic rights and free competition rules in the EU. Chapter 22, written by Giancarlo Frosio, focuses on
algorithmic enforcement online.

Part IV consists of four articles. Chapter 23, written by Peter Jaffey, analyzes privacy, confiden-
tiality and property. Chapter 24, written by Jacqueline N. Nwozo, discusses developing a right of
privacy for corporations. Chapter 25, written by Abbe E.L. Brown, explores IP, human rights and
climate change. Chapter 26, Dev Gangjee, focuses on geographical indications and human rights.

Part V consists of four articles. Chapter 27, written by Karen Walsh & Naomi Hawkins, focuses
on expanding the role of morality and public policy in European patent law. In chapter 28, Sven J.R.
Bostyn discusses the personalized medicine, IP rights and human rights. Chapter 29, written by Ida
Madieha bt Abdul Ghani Azmi & Majdah Zawawi, analyzes the ethical and religious concerns over pat-
enting biotechnological inventions in human DNA and stem cell research in Malaysia. Chapter 30,
written by Geertrui van Overwalle, discusses gene patents and human rights.

B. Articles and Reports

1. Stephen M. McJohn & Lorie Graham, Indigenous Peoples and Intellectual Property, 19 WASH. UNIV.
J. L. & POL’Y 313 (2006).

This article is largely an examination on Native American IP law with some comparisons to
international indigenous groups. The authors use the conclusions drawn from the book Who Owns
Native Culture by Michael F. Brown as a jumping off point for the rest of the article where the
authors suggest a solutions where “intellectual property law, negotiation and human rights precepts
work together to address indigenous claims to heritage protection.”185 This article is organized into
three sections: “Special Interests, The Public Domain, and Indigenous Peoples,” “The Role of
Intellectual Property Law”, “Negotiation and Cultural Protection.” In the first section, the authors
argue that indigenous property rights and interests are very different from those being sought by corpo-
rations and special interests.186 The authors continue to argue against the idea that indigenous ip rights
diminishes the public domain.187 They argue that the public domain is actually enriched by the protec-
tion of traditional knowledge.188 The author further suggests that special exclusive rights should be
granted to indigenous groups for their traditional knowledge.189 Section III centers on negotiation as

185 Stephen M. McJohn & Lorie Graham, Indigenous Peoples and Intellectual Property, 19 WASH. UNIV. J. L. & POL’Y 313,
313–14 (2006).

186 Id. at 315.
187 Id. at 317–25.
188 Id. at 325.
189 Id. at 332.
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a useful tool for creating policy only if indigenous peoples’ concerns become a significant element (like
financial interests) in international IP rights.190

2. CIPR, Integrating Intellectual Property Rights and Development Policy, in REPORT OF THE UK
COMMISSION ON INTELLECTUAL PROPERTY RIGHTS (2002).

This is a 2002 Report of the Commission on IP Rights. The commission had three tasks to con-
sider: (1) How national IPR regimes could be designed to benefit developing countries within interna-
tional agreements; (2) How the international framework might be improved. More specifically, how IPR
rules covered access to genetic resources; 3) How broader policy framework needed to complement IP
regimes. (i). The report is divided into eight chapters: (1) Intellectual Property and Development;191 (2)
Health;192 (3) Agriculture and Genetic Resources;193 (4) Traditional Knowledge and Geographical
Indications;194 (5) Copyright Software and the Internet;195 (6) Patent Reform;196 (7) Institutional
Capacity;197 (8) The International Architecture;198 The Overview section before the first chapter explic-
itly declares the imbalance in power and representation of developing countries in these international
policy commissions and that such imbalance needs to be rectified.199

Chapter 1 discusses the rationale for IP protection, History, Evidence about IP’s impact, and
Technology Transfer. The Report notes that for developing countries that have acquired significant tech-
nological and innovative capabilities, weaker IP protection has led to rapid innovation.200 Chapter 2 dis-
cusses research and development, access to medicines for poor people, and policy implications. The
report remarks that a great barrier to innovation is lack of incentive for private sector to undertake
research that relates specifically to the needs of poor people in underdeveloped countries. (31) The
report then further concludes that IP protection does not play a significant role in stimulating R&D
in developing countries.201 Chapter 3 considers plants and intellectual property protection, and
access to plant and genetic resources and farmers’ rights.202 Chapter 4 focuses on issues surrounding
IP protections and traditional knowledge and considers the geographical indications for protecting tra-
ditional knowledge.203 The fifth and sixth chapters are concerned with copyright and patent policy
respectively.204 Both chapters examine whether IP protections in such areas promote or inhibit innova-
tion. Chapter 7 discusses institutional capacity and addresses requirements for effective IP policy, best
implementation practices, and “effective technical assistance” for developing countries.205 In regard to
enforcement issues, the report suggests that developing countries could best regulate and enforce IP law
through civil not criminal courts.206

3. UNCTAD-ICTSD, Intellectual Property Rights: Implications for Development, Discussion Paper
(2003).

This paper contains three parts: (I) Global institutional issues, (II) cross-cutting issues: the
opportunities, and (III) intellectual property and social and development issues: the challenges. Part I

190 Id. at 337.
191 CIPR, Integrating Intellectual Property Rights and Development Policy, in REPORT OF THE UK COMMISSION ON

INTELLECTUAL PROPERTY RIGHTS 11–28 (2002).
192 Id. at 29–56.
193 Id. at 57–72.
194 Id. at 73–94.
195 Id. at 95–110.
196 Id. at 111–36.
197 Id. at 137–54.
198 Id. at 155–70.
199 Id. at 7–8.
200 Id. at 22.
201 Id. at 32.
202 Id. at 57.
203 Id. at 73–74.
204 Id. at 95–96, 111–12.
205 Id. at 138.
206 Id. at 147.
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introduces the concept of intellectual property rights and provides an overview of the increasingly com-
plicated global intellectual property rights system.207 The author notes that “patents and other IPRs are
intended to balance different aims and interest in order to most effectively achieve certain public policy
goals” and “it is important to understand that balancing the interests of present and future creators, users
of intellectual property and the public is not just a matter of economic calculation…[but] an inherently
political exercise.”208 Part II focuses some potential opportunities from the perspective of developing
countries and discusses issues such how to foster invention and innovation and creativity in developing
countries, access to new technology, and transfer of technology.209 “The effects of strengthened IP pro-
tection are often dependent on its interrelationship with the effects of other factors, such as the size of the
domestic market, the structure of factor supply, productive infrastructure and the degree of stability of
the macroeconomic environment.”210 Part III discusses the challenges in different areas: health, food,
agriculture and biodiversity, traditional knowledge and folklore, as well as access to knowledge, edu-
cational, technical and scientific information.211 It focuses on how these areas of concern for developing
countries when implement new IPR standards.212

4. Margaret Chon, Intellectual Property and the Development Divide, 27 CARDOZO L. REV. 2821 (2006).
The author decidedly argues that the phenomenon known as “intellectual property globaliza-

tion” brought on by the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) demands a fundamental recalibration of current and future IP policies. Chon introduces the
concept of a “substantive equality norm.”213 which must be included in all forthcoming IP developments
in order to maximize social welfare and close the development gap.214 This article is organized into four
sections: I. Intellectual Property Encounters;215 II. Concepts of Development;216 III. Exploring
Development Economics;217 IV. A Proposed Substantive Equality Norm.218 Section I provides a
brief overview of how TRIPS accelerated the globalization of intellectual property.219 It also explains
the various struggles WIPO encountered in implementing new IP policy that would satisfy the
demands and needs of all nations.220 In the final subsection of this chapter, Chon discusses three
general perspectives on intellectual property law: Classical, Pluralist, and Skeptical.221 Section II
argues that current IP law fits wells into the “(neo)liberal” school of thought which views economic
growth as a primary source of development. In Section III, Chon explores two different approaches
to development: 1) human capabilities approach and 2) the global public goods approach.222 The
author argues that both of these approaches are “grounded in (neo)liberal development economics
and share the idea that IP globalization must focus on meeting basic needs and question methods of
access and distribution thereby create a “substantive equality principle.”223 Chon explains that
Amartya Sen formed the human capabilities approach because gross domestic product (GDP) calcula-
tions were insufficient to measure for economic development.224 The author then further argues that IP

207 UNCTAD-ICTSD, Intellectual Property Rights: Implications for Development, Discussion Paper 25–62 (2003).
208 Id. at 32.
209 Id. at 63–92.
210 Id. at 89.
211 Id. at 93–138.
212 Id.
213 Margaret Chon, Intellectual Property and the Development Divide, 27 CARDOZO L. REV. 2821, 2823 (2006).
214 Id. at 2831.
215 Id. at 2839–58.
216 Id. at 2859–73.
217 Id. at 2874–83.
218 Id. at 2884–2910.
219 Id. at 2839.
220 Id. at 2844–49.
221 Id. at 2849–58.
222 Id. at 2874.
223 Id.
224 Id. at 2876.
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globalization should heed human development measurements which include criteria like life expec-
tancy, literacy, and income.225 Chon proceeds to assert that the global public goods approach addresses
goods which have “the qualities of being both non-rivalrous and non-exclusive.”226 Moreover, global
public theory provides that most public goods and knowledge goods are a mix of public and private
aka “impure public goods”227 Chon argues that these qualities are actually malleable variables which
are largely social constructs and not always a tidy result of pure market forces, therefore it is important
to ask whether the public has a say in whether these knowledge goods are public or private.228 In the
final and fourth section, Chon proposes that a new substantive equality principle be introduced into
international IP law. It functions similarly to strict-scrutiny review in constitutional law, where strict
scrutiny review will be triggered “when an exclusive right over intellectual property…conflicts with
a basic need.”229 Chon argues that applying such a principle would provide “a minimum threshold of
access in the context of basic needs.”230 Finally, Chon details the practical application of this principle
to basic education.231

5. Peter Yu, Ten Common Questions about Intellectual Property and Human Rights, 23 GEORGIA STATE
UNIV. L. REV. 709 (2007)

This article by Peter Yu addresses the ten most common questions the author has come across
while discussing the development of the human rights framework for IP Rights.232 With a lengthy dis-
cussion and answer to each question, this article is organized as follows: Question 1: Are Intellectual
Property Rights Human Rights?233 Question 2: Besides Access to Medicines, are there Other
Intellectual Property issues that implicate the protection of human rights?234 Question 3: Should
Patents be separated from copyrights in the human rights debate?235 Question 4: Are all forms of intel-
lectual property rights human rights?236 Question 5: Can corporations bring claims of violation of their
right to the protection of interests in intellectual creations?237 Question 6: Does the right to private prop-
erty already provide adequate protection to interests in intellectual creations?238 Question 7: Can the
protection of human rights interests be built into the intellectual property system?239 Question 8:
Will the human rights framework ratchet up existing intellectual property protection?240 Question 9:
Will the Human Rights Framework promote the interests of indigenous peoples and traditional commu-
nities?241 Question 10: Will the human rights framework promote the interests of less developed
countries?242

6. Peter Yu, Reconceptualizing Intellectual Property Interests in a Human Rights Framework, 40 U.C.
DAVIS L. REV. 1039 (2007).

This lengthy article focuses on distinguishing the aspects of international intellectual property
rights which are protected by international human rights interests and those aspects of IP law which have

225 Id. at 2877.
226 Id. at 2879.
227 Id. at 2881.
228 Id. at 2878–84.
229 Id. at 2885.
230 Id. at 2888.
231 Id. at 2900–11.
232 Peter Yu, Ten Common Questions about Intellectual Property and Human Rights, 23 GEORGIA STATE UNIV. L. REV. 709

(2007).
233 Id.
234 Id. at 718.
235 Id. at 721.
236 Id. at 726.
237 Id. at 728.
238 Id. at 731.
239 Id. at 736.
240 Id. at 738.
241 Id. at 740.
242 Id. at 745.
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no foundation in human rights whatsoever.243 The article is divided into three parts: (1) Drafting
History; (2) The Rights to the Protection of Interests in Intellectual Creations; and (3) Challenges.
The first part provides the historical context for the drafting of article 27(2) of the UDHR and article
15(1)(c) of the ICESCR, in order to provide insight into the intentions of drafting these instruments.244

Yu draws six conclusions from examining the drafting history of these two international human rights
instruments: (1) the right to protect IP interests is not self-evident. Some nation found IP was “unworthy
of protection as a basic human right” while others “questioned its overlap with protection already
covered under the right to own property.”245 (2) Although human rights are considered fundamental,
they were and are still subject to politics. (3) there is a significant interdependent relationship
between articles in the UDHR and articles in the ICESCR.246 (4) these same international instruments
do not “delineate the scope of the right to the protection of interests in intellectual creations.”247 (5) In
addition, these instruments were not drafted with providing an interpretation of what IP protections
are.248 (6) However, the drafters of these instruments did discuss some intersection between human
rights and IP law.249

In Part II, the author aims to answer the question “how [can we] alleviate the tension and resolve
the conflict between human rights and the non-human rights aspects of IP protection.”250 The author
separates the conflicts into two separate categories: external conflicts and internal conflicts.251 The
former can be solved with human rights primacy while the latter consists of conflicts which all have
basis in human rights.252 The author then identifies three methods used to resolve internal conflicts:
(1) the just remuneration approach,253 (2) the core minimum approach,254 (3) the progressive realization
approach.255

In Part III, the author addresses three new challenges against the human rights framework for
IP. The first challenge asserts that increased IP protection and elevation of said rights to the
same level of human rights could jeopardize access to information…and essential medicines [as
well as heighten] the economic plights and cultural deterioration of less developed countries/indigenous
communities.”256 The author argues that, as argued above, existing international instruments recognize
only certain IP rights as human rights.257 IP rights are also “heavily circumscribed” by other human
rights.258

The second challenge argues that rights holders and their countries are more likely to be
resource-rich and fully developed nations; a human rights framework for IP is likely to result in insti-
tutional capture of the human rights forum where developing-countries would have to give up partici-
pation and control.259 Here, the author argues that the human rights forum is quite robust and difficult to
capture, moreover nations are now held accountable for international compliance.260 The author also

243 Peter Yu, Reconceptualizing Intellectual Property Interests in a Human Rights Framework, 40 U.C. DAVIS L. REV. 1039,
1043 (2007).

244 Id. at 1048.
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248 Id. at 1073.
249 Id. at 1074–75.
250 Id. at 1078.
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254 Id. at 1105.
255 Id. at 1113.
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notes that private actors, not just governmental actors, are now an important part of global economy and
may yield efficient, collaborative results.261

The third and final challenge is the cultural relativism debate—that recent human rights policy
has failed and become inapplicable in non-western countries.262 The author concedes that while this is a
problem, international committees have demonstrated their ability to work through differences and find
common ground.263

7. Miranda Forsyth, Lifting the Lid on “The Community”: Who Has the Right to Control Access to
Traditional Knowledge and Expressions of Culture?, 19 IJCP 1 (2012).

This article focuses on the right to control access to traditional knowledge and expressions of
culture and explores some important considerations. The author uses two case studies, Samoan tattooing
and the Vanuatu land dive, to demonstrate the potential tensions between the interests of the nation and
local groups that closely identified with the particular manifestations of traditional knowledge, as well as
the tensions between those who want to commercialize traditional knowledge and those who want to
preserve it.264 The author further examines the problems with implementing sui generis legislation.265

She also explains why it would be difficult to provide for communal rights over traditional knowledge in
practice. At the end, she suggests the complexities of local politics must be taken into account in all reg-
ulatory and developmental programs concerning traditional knowledge.266

8. Samson Vermont, Independent Invention as Defense to Patent Infringement, 105 MICH. L REV. 475
(2006).

The main point of this article urges that independent invention should be recognized as a
defense, on condition that an independent inventor creates the invention before receiving actual or con-
structive notice that someone else already created it.267 The author argues that this defense would still
motivate innovation while reducing wasteful duplication of effort.268 The defense would also improve
dissemination of inventions without lowering the incentive to invent below the necessary minimum.269

Finally, the author uses Bayes’ theorem to illustrate that “an invention could be invented by more than
one inventor is itself evidence that a moderately reduced expected profit will still motivate at least one
inventor to create the invention without inefficient delay.”270

9. Ruth Okediji, Does Intellectual Property Need Human Rights, 51 NYU J. INT’L L. & POL. 1 (2018).
Okediji argues three central points in this article. First, utilizing a HR framework for IP does not

always create positive outcomes for all countries but can actually strengthen IP laws to the detriment of
society.271 Secondly, the author argues that human rights driven responses are built to satisfy western
agendas. Thirdly, the human rights framework has a “narrow vision” which “excludes economic,
social, and cultural rights.”272

This article is organized into five parts. Following the Introduction, the Part II discusses the
“incomplete Evolution of the IP and Human Rights Interface.273 Okediji begins this Part by pointing
out that while TRIPS provided hardline standards for IP protection with real legal strength, however
TRIPS continues to fail at providing policy which assists least-developed countries.274 This part also

261 Id. at 1137.
262 Id. at 1141.
263 Id. at 1146–48.
264 Miranda Forsyth, Lifting the Lid on “The Community”: Who Has the Right to Control Access to Traditional Knowledge

and Expressions of Culture?, 19 IJCP 1, 8–13 (2012).
265 Id. at 13–20.
266 Id. at 23.
267 Samson Vermont, Independent Invention as Defense to Patent Infringement, 105 MICH. L REV. 475, 484–87 (2006).
268 Id. at 475.
269 Id.
270 Id.
271 Ruth Okediji, Does Intellectual Property Need Human Rights, 51 NYU J. INT’L L. & POL. 1, 4 (2018).
272 Id. at 5.
273 Id. at 10–36.
274 Id. at 16.
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lays out the progression of international IP and human rights law, while incorporating the different the-
ories (i.e. economic incentive, freedom and justice) which promoted the development of such law.275 In
Section B of this part, Okediji cites to the Special Rapporteur’s Report which states that “the protection
of moral and material interests arising from authorship or inventorship” cannot be used to protect patent
rights which “interfere with individuals’ dignity and well-being.”276 Okediji proceeds to conclude that
there must be reconciliation between competing interests.277

Part II Section C focuses on two problems of the current human rights framework: (1) “The
importance of the collective for the realization of rights enshrined in the ICESCR” and (2) “the unsuit-
ability of IP limitations and exceptions designed for individuals to satisfy the obligations required of
states under the ICESCR.”278 The author relies on General Comment No. 21 and articles of the
UDHR and ICESCR to promote a human rights regime that exceeds the current limitations of IP law
alone.279

Part III considers the ways that a “properly constructed human rights framework” can do to
reform IP law.280 Okediji suggests at least three improvements that could result from “expanded eco-
nomic, social, and cultural rights”: (1) knowledge goods can be used at a larger scale than currently pos-
sible. (2) new rules that “ensure justiciability” of user rights in domestic law; (3) more accountability for
state’s implementation of international IP obligations.281 Okediji notably states that “IP laws cannot—
regardless of how carefully they are designed—effectively meet the most critical needs of human
development.”282 Therefore, a developed human rights framework must exist to account for economic,
social and cultural rights. The author proceeds to provide two examples of how IP policies alone are
unable to overcome structural rules. The first example is access to Medicine and other
Pharmaceutical innovations.283 The next two sections compare civil and political rights case to “IP/
Human Rights Interface” and then examines the economic, social, and cultural rights at the IP/human
rights interface.

The fourth and final Part of this article proposes solutions for the current IP/Human Rights
Framework. Okediji first suggests “mandatory obligations for developing and least-developed
nations to employ copyright [and patent] limitations and exceptions.”284 Secondly, Okediji calls for a
temporary moratorium of IP harmonization efforts so that governments can have time to “better align
policy initiatives with the complex dynamics of innovation efforts in a global knowledge
economy.”285 The author also suggests that there be a “built-in compliance and reporting infrastructure
for TRIPS flexibilities” and finally, “development-oriented limitations and exceptions for global copy-
right regimes.286

10. Peter K. Yu, Intellectual Property and Human Rights 2.0, 53 U. RICH. L REV. 1375 (2019).
This article is organized into four main sections: I. Intellectual Property and Human Rights

Scholarship;287 II. Human Rights Methods and Methodology;288 III. Why Study Intellectual Property
and Human Rights?;289 and IV. Responses to Skeptics and Critics.290

275 Id. at 17–21.
276 Id. at 21.
277 Id. at 24–25.
278 Id. at 27.
279 Id. at 36–37.
280 Id. at 37.
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283 Id. at 39.
284 Id. at 62.
285 Id. at 63–64.
286 Id. at 64–65.
287 Peter K. Yu, Intellectual Property and Human Rights 2.0, 53 U. RICH. L REV. 1375, 1383 (2019).
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290 Id. at 1440.
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The first section, Intellectual Property and Human Rights Scholarship, lays out in detail, the
history and evolution of IP and Human Rights scholarship within the past two decades.291 The
second section, Human Rights Methods and Methodology, presents the new research on human
rights approaches; Three specific methods are selected: (1) comparative methods; (2) quantitative
assessments; and (3) contextual analyses.292 Under comparative methods, the author discusses the rel-
ative problems and benefits of using broad-scale global comparisons and single-case analysis as differ-
ent kinds of comparative methods.293 Under quantitative assessments, Yu notes that human rights
scholarship has concentrated on empirical analysis.294 The third method, contextual analyses, is signifi-
cant because examining human rights within a cultural, geographic, and/or historical context provides
great insight into the development of the law as well as the best ways to implement new laws.295

Part III explains new contributions to the discourse between human rights and IP law and how
they may contribute to future development.296 In subsection B “Human Rights,” Yu presents five con-
tributions human rights law has made to IP. First, Yu argues that many aspects of IP law overlap with
human rights law.297 It is thus important to separate human rights aspects from non-human rights aspects
within IP law in order to better address “internal tensions and conflicts within the human rights
system.”298 The author discusses additional contributions to the discourse between human rights and
IP law: (2) cause researchers to carefully consider third-generation of human rights;299 (3) require
researchers to decide whether they will use a philosophical or positive conception of human
rights;300 and (4) explore what updates must take place to accommodate new technologies.301

Part IV, as the title suggests, rebuts various criticisms against human rights in intellectual prop-
erty.302 The author concludes that it is important to pay attention to the distinction, which was pointed
out by Professor Okediji, between the existing human rights system privileges interests among devel-
oped countries and within the Western liberal tradition, and those in the developing world.

11. Andrew Muma, Intellectual Property and Innovation Law in Kenya and Africa, 2018 E. AFR. L.J. 165
(2018).303

This paper is a book review of the book, “Intellectual Property and Innovation Law in Kenya
and Africa; Transferring Technology for Sustainable Development” written by Ben Sihanya. This book
brings a unique perspective on the development of technology and innovation in Kenya and identifies
some emerging keys and grey IP areas in Kenya. The book specifically discussed the following issues
that have generated debate: Forklore, Digital Copyright, Character Merchandising and Domain Names.
Furthermore, the book covers Transfer of Technology for Sustainable Development and the terrain of
International IP Law with a focus on Parallel Importation, Trade in Counterfeits, Transfer of
Technology (TOT) -Forms and Administration, TOT Health and Security and Concludes the book by
looking at Innovation, Innovative Lawyering and Enforcement and finally a call for IP reforms.
Muma then briefly discusses what each chapter covers. Chapter 2 lays a foundation for the framework
of IP concepts and theories. Chapters 3, 4, and 5 focus on patents, patentability, registration procedures,
ownership, infringement defenses and remedies. Muma points out the challenges faced in Kenya and
Africa when determining patentability. Chapter 6 explores the sui generis registration of Plant and
Animal Breeders Rights. Chapters 8 and 9 focus on copyright and in Chapters 12 and 13 the book

291 Id. at 1382.
292 Id.
293 Id. at 1402–03.
294 Id. at 1406.
295 Id. at 1416.
296 Id. at 1383.
297 Id. at 1433.
298 Id.
299 Id. at 1434–35.
300 Id. at 1435.
301 Id. at 1436.
302 Id. at 1383.
303 Andrew Muma, Intellectual Property and Innovation Law in Kenya and Africa, 2018 E. AFR. L.J. 165 (2018).
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identifies two problematic areas: Kenyans Digital Copyright and Forklore. Chapters 13 and 14 also
covers trademarks law and registration, infringement and defenses. Chapter 15 in the style of
Character Merchandising, Endorsement and Sponsorship. The next chapter covers domain names.
Chapter 18 deals with Geographical Indications (GI), trade secrets and industrial designs. Finally,
Chapter 20 to 24 discuss International Intellectual Property Law.

12. Dotan Oliar & James Y. Stern, Right on Time: First Possession in Property and Intellectual Property, 99
B.U. L. REV. 395 (2019).

This article first explores the relative advantages and disadvantages of different approaches con-
cerning first possession, which is the foundation of ownership.304 It then identifies the tradeoffs asso-
ciated with early and late rewards.305 Part II then examines patent,306 trademark,307 and copyright
law308 to show how different doctrines from various fields of law work together to establish essentially
a system of original acquisition. Where the essence of adopting first possession rules in the realm of
tangible property lies shows the applicability in the approach of the award of IP rights. In Part III the
authors develop a model of IP with a possessory framework that adopts common law doctrines of
first possession and original acquisition doctrines in patent, copyright, and trademark law.309 Finally,
the authors conclude that the development of IP’s possessory doctrines requires close attention to
detail and a systematic understanding of the relevant considerations.310 The article provides an overview
of the major themes that emerge from considering the original acquisition concept as it plays out in the
domain of intellectual property, identifying lessons for both property and IP law.

13. Michele Boldrin & David Levine, The Case Against Intellectual Property, AEA PAPERS AND

PROCEEDINGS, May 2002, at 1.
This article approaches intellectual property through the restricted lens of economic theory. It is

divided into five parts and ultimately argues against IP as an “intellectual monopoly” and the economic
problems that come with regulating use.311 After the introduction, the article addresses what the authors
coin as “Downstream Licensing.”312 This term refers to the right to control use of ideas after the sale.313

Specifically, the authors argue that creation of new ideas is a sunk cost and that downstream licensing
hurts innovation.314 In section 3, “Collateral Costs” the authors examine possible collateral damages to
enforcing intellectual property rights for digital ideas such as copyright protection.315 This section also
notes that particularly for patent owners, more money and time is spent on “nuisance and defensive pat-
enting” than actual innovation of new ideas; this problem is enhanced when government enforces IP
rights.316 In Section 4, “Competition without downstream licensing” and Section 5, “The Hidden
Costs of Imperfect Monopoly” the authors use formulas to demonstrate that the “rent-seeking behavior
of monopolies dissipates the social surplus.”317

14. Laurence R. Helfer, The New Innovation Frontier Revisited: Intellectual Property and the European
Court of Human Rights, INTELLECTUAL PROPERTY AND HUMAN RIGHTS (Paul L.C. Torremans, ed.,
Forthcoming 2020) (2019).

304 Dotan Oliar & James Y. Stern, Right on Time: First Possession in Property and Intellectual Property, 99 B.U. L. REV.
395, 397 (2019).
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This article addresses the increased role of the European Court of Human Rights (ECHR) in
international intellectual property cases.318 The surge in IP cases is in large part due to the ECHR’s deci-
sions that held that IP interests and other “intangible knowledge goods” are protected under the
European Convention’s right of property.319 Specifically, this chapter analyzes a variety of decisions
made by the ECHR under Article 1 and how these decisions have changed international IP policy.
The chapter is organized into five parts. After the introduction, Part II is titled “European
Convention on Human Rights and the Right of Property;”320 Part III: “Intellectual Property and the
European Convention’s Right of Property: A Tripartite Framework for Analysis;”321 Part IV:
“Forecasting the Future: Three Paradigms for ECHR Adjudication of Intellectual Property
Disputes;”322 Part V: Conclusion.

In Part II, the author begins by explaining that the scope and meaning of Article 1 of Protocol 1
has caused controversy in the European Human Rights System, largely in part because Article 1 pro-
vides for “the peaceful enjoyment of possessions” without use of the actual word “rights.”323 In the
second subsection, the author addresses “The Subject Matter and Temporal Scope of the Right of
Property” and various definitions of the word “possessions” are discussed.324 In these property cases,
the ECHR must determine whether a government interfered with a person’s property.325 While the
ECHR gives deference to governments, the state must show that this interference was made on reason-
able grounds for public interest.326

In Part III, Helfer asks three essential questions to investigate the scope of IP rights under
Article 1: (A) Is Intellectual Property Protected by Article?, (B) Has the State Interfered with a
Possession?, and (C) Has the State Adequately Justified its Interference with a Possession? Helfer
begins with references to three decisions by the ECHR which held that patents and copyrights were
subject to the scope of Article 1.327 These cases focused heavily on protection of the financial interests
and made comparisons of the exclusivity and transferability of patent rights to property rights.328 After
an overview of the Dima v. Romania case and the court’s ultimate decision that literary and artistic
works were protected under Article 1, Helfer discusses how the ECHR’s decision may illuminate
future decision-making processes for future cases.329 In the next subsection, the author analyzed the
seminal case, Anheuser-Busch, Inc. v. Portugal, and explains the analytical framework the ECHR
provided in its decision.330 This case extended Article 1 protections to trademarks and other
industrial property.331 The author ultimately asserts that this case “expanded the ECHR’s jurisdiction
to review the denial of registrations on any ground recognized in national and regional intellectual prop-
erty laws.”332

In section B, the author explains that tribunals have identified two different types of interfer-
ences: (1) government restrictions on the exercise of IP rights and 2) interferences from domestic IP dis-
putes.333 In section C, the author examines how the ECHR decides whether a government has

318 Laurence R. Helfer, The New Innovation Frontier Revisited: Intellectual Property and the European Court of Human
Rights, INTELLECTUAL PROPERTY AND HUMAN RIGHTS, 3 (Paul L.C. Torremans, ed., Forthcoming 2020) (2019).
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appropriately justified their interference.334 Here, the court try to strike a fair balance between public
interest and the rights of the applicant.335

In Part IV, Helfer explains and analyzes three paradigms of the ECHR: (1) The rule of law par-
adigm, (2) The enforcement paradigm, and 3. the intellectual property balancing paradigm.336 In the end
the author argues that the rule of law paradigm provides the best framework for the ECHR to interfere in
IP cases and defer to the rights of IP owners.337

15. Christopher Geiger & Elena Izyumenko, Blocking Orders: Assessing Tensions with Human Rights, CTR

FOR INT’L. INTELLECTUAL PROPERTY STUD. RES. PAPER NO. 2019-03 (2019).
This chapter addresses website blocking practices increasingly used in Europe against sites that

infringe on copyrights. The authors provide an overview of the legal framework to justify injunctions
against internet access providers in Europe.338 The chapter then discusses the tensions between
certain fundamental rights like freedom of expression, access to information, and right to conduct
business.339 It includes a discussion on the limits of intermediaries’ involvement in digital enforcement
and examines the required efficacy of the blocking resulting from the human right to property frame-
work for IP. The authors focus on the holdings of two cases, UPC Telekabel and Akdeniz v. Turkey.340

The article is organized into four parts: (1) “A Freedom of Expression Perspective on Website
Blocking: The Emergence of Use Rights; (2) “A Freedom to Conduct a Business Perspective onWebsite
Blocking: The (Rising) Role of the ISPs in Digital Copyright Enforcement; (3) A Right to Property
Perspective on Website Blocking: Effectiveness of the Blocking; (4) The Recent EU Copyright
Reform and its Effects on Website Blocking and Fundamental Rights. Part 1 asserts that the Court of
Justice of the European Union (CJEU) in their UPC Telekabel holding that the freedom of expression
could be used as a fundamental right and not a mere defense.341 In Telekabel, the court stated that pro-
cedure must allow the possibility for “internet users to assert their rights before the court once the imple-
menting measures taken by the internet service provider are known.”342 The author next addresses the
risk of overblocking. In Telekabel, the court stated that blocking should be “strictly targeted” in order to
end the infringement but not affect lawful users of internet service.343

16. Graham Dutfield & Uma Suthersanen, Traditional Knowledge and Genetic Resources: Observing Legal
Protection through the Lens of Historical Geography and Human Rights, 58WASHBURN L.J. 399 (2019).

This article focuses on traditional knowledge associated with genetic resources (“TKGR”) and
argues that the phrase “traditional knowledge” is problematic.344 Part II of the article defines and ana-
lyzes the relevance of historical geography. This part also points out the importance of further investi-
gation on the linkages between communities and their rights.345 The authors state they aim to “establish
a more robust, comprehensive, and culturally sensitive rights structure to addresses the legitimate con-
cerns of indigenous peoples and other communities applied both within and outside of conventional
ABS frameworks and IP-related norms.”346 Part III incorporates the relevant international instruments,
like the CBD, with provisions concerning TK and benefit sharing.347 Other instruments include: Nagoya

334 Id. at 32.
335 Id. at 34–35.
336 Id. at 35–36.
337 Id. at 53.
338 Christopher Geiger & Elena Izyumenko, Blocking Orders: Assessing Tensions with Human Rights, CTR FOR INT’L.
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346 Id. at 413.
347 Id. at 405.
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Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of the Benefits Arising
from their Utilization (“Nagoya Protocol”), and the United Nations Declaration on the Rights of
Indigenous Peoples (“UNDRIP”).348 Part IV provides a new perspective on the two instruments,
CBD and Nagoya Protocol by employing the historical geographical perspective on TK and associated
genetic resources.349 This article emphasizes on the human-rights approach cautions against treating TK
protection as something susceptible to IP law solutions, as well as the adoption of convention normative
frameworks in TK protection.350 The authors conclude that because holders of TKGR tend to suffer
from poverty, property-related norm settings can offer very little to TKGR holders and their communal
groups. They further express their attitudes of doubt towards the view that benefit-sharing schemes can
correct wider social justice issues.351

17. Heesob Nam, Human Rights Approach in Global Intellectual Property Regime: With Case Studies on
The US-Korea FTA And The EU-Korea FTA (Aug. 3, 2018) (Ph.D. dissertation, Queen Mary
University of London).

This study consists of six chapters. The study aims to: (a) critically examine this predominance
of trade in contemporary IP norms; and (b) provide a counter framework for IP policy reform. The
author states his main approach was juxtaposing the theoretical and empirical aspects of IP norms
against human rights.352 Chapter 1 introduces the research questions and defines several key concepts
and scope of research.353 Chapter 2 identifies the several layers of trade dimensions of IP, including the
historical layer, the diversity layer, the international political economy layer, the substance layer, and the
outcome layer.354 Chapter 3 discusses the human rights dimension of IP, by laying out the historical
landscape of intersection between human rights and IP, exploring the protection side and dissemination
side of the right to science and culture.355 In particular, the author proposes a human rights model of IP
by first delineate two opposing poles to be balanced and second taking a larger perspective, as well as
understanding the nature of trade- centric IP norm.356 This approach supports a liability rule and sug-
gests reconstructing the IP rights by restricting the level of protection to the material interests of crea-
tors.357 The author conducts case studies of two Free Trade Agreement (FTA) to prove his hypothesis.
Chapter 4 is a case study of the Korea-US FTA,358 and Chapter 5 is a case study of the EU-Korea
FTA.359 Chapter 6 concludes that, on the whole, the context of human rights provides a just counter
framework that can unify the diverse range of issues. The author also acknowledges that he based
the model on the premise that a personal link exists between creators and their scientific, literary or artis-
tic productions.360

18. Margaret Chon, Recasting Intellectual Property in Light of the U.N. Sustainable Development Goals:
Toward Knowledge Governance, 34 AM. U. INT’L L. REV. 763 (2019).

This article by Margaret Chon examines how intellectual property examines international devel-
opment. This article is divided into five sections: I. Introduction: Reconceptualizing Intellectual
Property, II. IP and Development: Boundaries and Collaboration, III. IP and Development:
Innovation and Open-ness, IV. IP and Development: Human Well-Being and Environmental Justice,
and V. Conclusion. She focuses specifically on the UN’s Sustainable Development Goals (SDG)
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which was adopted in 2015 and argues that “IP could be…viewed as an essential and pervasive element
throughout all of the SDGs.”361 Chon further notes that the SDGs are promising because theywere devel-
oped over a long period of time with extensive, open participation worldwide with consultations and
various initiatives.362 Furthermore, these new SDGs apply to all countries regardless of their level of
development, while development is equally important for both developed and developing countries.363

Part III uses the Innovative Medicines Initiative and Open AIR to illustrate the importance of adopting
an open collaboration model for knowledge sharing, in a cross-sector or cross-regional manner.364 Part
IV explores the incorporation of human rights and environmental justice into the SDGs.365 Finally,
Chon concluded that collaborative partnerships involved in IP and development activities may address
and may simultaneously contribute to issues in the production and distribution of global public goods.366

19. Sanjaya Lall, Indicators of the Relative Importance of IPRs in Developing Countries, 32 RES. POL’Y
1657-80 (2003).

This paper examines the economic benefits and cost for implementing uniform and strong intel-
lectual property rights (IPRs) in developing countries and discusses the potential impact of strengthen-
ing IPRs and applying them uniformly to all countries. This paper also makes an important observation
that countries with different levels of technological and industrial development may face different out-
comes from strengthening IPRs. Part 1 introduces the controversy surrounding the impact on developing
countries of tightening

intellectual property rights (IPRs).367 Lall points out that countries have varying levels of indus-
trial, technological and economic development and therefore the need for and the benefits of stronger
IPRs rise with incomes and technological sophistication.368 The main debate focuses on the economic
benefits for the developing countries. Part 2 explores the impacts of stronger IPRS on developing coun-
tries. Lall argues that private agents may find a lack of incentive to invest in the creation of new pro-
ductive knowledge under perfectly competitive conditions.369 A temporary monopoly on the use of
knowledge has four societal benefits: (1) The primary social benefit of IPRs is stimulating innovation
by private agents,370 (2) IPRs are intended to stimulate the creation of technology and society benefits
from the use of new knowledge in productive activity,371 (3) IPRs encourages greater dissemination of
new knowledge to other agents,372 (4) It stimulates innovation by other enterprises, but is of little value
to poor countries that lack a local innovative base.373 Lall continues to discuss two variables, nature of
the activity and nature of the economy, which also determine the benefits and importance of IPRs.374

Part 3 categorizes countries mainly based on technological activity, industrial performance and technol-
ogy imports.375 Finally, Lall proposes two main policy directions for developing countries: (1) to exploit
more fully and strategically the flexibility inherent in current TRIPS rules, and (2) to analyze the TRIPS
rules at a more fundamental level, with a view to negotiating for a non-level playing field according to
development needs.376

361 Margaret Chon, Recasting Intellectual Property in Light of the U.N. Sustainable Development Goals: Toward
Knowledge Governance, 34 AM. U. INT’L L. REV. 763, 764 (2019).
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20. M.Z.M. Nomani, Alaa K.K.Alhalboosi & Mohammad Rauf, Legal & Intellectual Property Dimension
of Health & Access to Medicines in India, 14 INDIAN J. FORENSIC MED. & TOXICOLOGY 118, 118–122
(2020).

This article mainly analyzes several health and intellectual property laws at international and
national levels and examines the construction of health and intellectual property legal framework in
India.377 The authors use comparative law methods to interpret statutes, including the Universal
Declaration on Human Rights (1948), the International Covenant on Economic, Social and Cultural
Rights (1966), WTO & the TRIPS Agreement (1995), the Doha Declaration on Public Health
(2001), United Nations Panel On Access To Medicines and Access To Heath Technologies Report
(2016), and Health & Sustainable Development (SDG) Goal 2015–2030.378 They point out that one-
third of the world’s population does not have access to basic drugs and pharmaceutical patents affect
disadvantaged people.379 They conclude that a cohesive legislative and policy framework for access
to medicine and health care system is necessary and suggest all countries shall have freedom and flex-
ibilities under TRIPS agreement.380

21. Peter K. Yu, From Struggle to Surge: China’s TRIPS Experience and Its Lessons for Access to
Medicines, in MAPPING THE THREE GENERATIONS OF STRUGGLE TO ACCESS TO MEDICINES UNDER THE TRIPS
AGREEMENT (Amaka Vanni & Srividhya Ragavan eds., Routledge, forthcoming 2021).

This article presents China’s legislative development in the pharmaceutical field and experi-
ences with the TRIPS agreement.381 It first discusses China’s reluctance in introducing high and external
IP standards, including the TRIPS standards.382 In January 1992, China signed the Memorandum of
Understanding on the Protection of Intellectual Property with the United States, in order to prevent
an impending trade war.383 Following the entry of memorandum, China amended its patent law in
1992, expanding the scope of protection in to cover foods, beverages, condiments, pharmaceutical prod-
ucts, and “substances obtained by means of a chemical process.”384 The amended law also added the
right to import, extended patent protection to both products and processes, and extended the duration
of protection from fifteen to twenty years.385 It then talks about how China’s leaders started to make
a major policy push in mid-2000s to encourage independent innovation.386 The third amendment to
the Patent Law in 2008 demonstrates how China had the growing capabilities to make major adjust-
ments to the patent system, which as the author emphasized “[was] based on its own needs, interests,
conditions, and priorities.”387 Biotechnology was listed as one of the right frontier technologies in
the National Medium- and Long-Term Plan for Science and Technology Development (2006–2020)
and the Made in China 2025 strategic plan also identified biomedicine and high-performance
medical devices as one of the ten priority sectors.388 The author observes that China has played impor-
tant roles in pushing for wider adoption of artificial intelligence and machine learning in the health
area.389 The more recent fourth amendment grants a limited extension of the patent term for up to
five years to compensate for the time lost when a pharmaceutical product is undergoing regulatory

377 M.Z.M. Nomani, Alaa K.K.Alhalboosi & Mohammad Rauf, Legal & Intellectual Property Dimension of Health &
Access to Medicines in India, 14 INDIAN J. FORENSIC MED. & TOXICOLOGY 118, 119 (2020).
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review.390 The author added that the proposed twelve years of protection for undisclosed test or other
data for biological products in China, which would be the highest standard in the world, shows China’s
eagerness to create national champions in the pharmaceutical sector and be more assertive in the global
pharmaceutical arena.391 Next, the author identifies five distinct lessons that the developments in
China’s patent laws and pharmaceutical regulations have provided in considering the TRIPS
Agreement and on access to medicines.392 First, China’s struggle-to-surge experience will change
our perception of the strengths and weaknesses of the TRIPS Agreement and its international harmoni-
zation efforts.393 Second, the ongoing developments in the Chinese pharmaceutical landscape will
undoubtedly widen the domestic gap between those with access to medicines and those without.394

Third, the policy position China now takes in the pharmaceutical arena will likely differ significantly
from those taken by other developing countries, including those large or populous emerging economies
discussed in this chapter.395 Fourth, as China grows to become more assertive in the pharmaceutical
arena, its poorer or smaller neighbors and trading partners may begin with its posture moving from
struggle to surge and finally to strike.396 Fifth, although the closer alignment of China’s policy position
in the pharmaceutical arena with those of the European Union, Japan, Switzerland, the United States,
and other developed countries could help consolidate international and regional normsetting efforts,
such alignment could also lead to greater rivalries between China and these countries.397 The author
finally concludes that although China’s experience with the TRIPS agreement are unlikely to be repli-
cated, a more cautious analysis of the struggles and successes that China has experienced in the phar-
maceutical arena is needed.398 He also finds that China’s continuous improvement in the pharmaceutical
sector and the legislative and regulatory changes suggest an increasingly complex access to medicines
debate at both the domestic and international levels.399

22. Peter K. Yu, Challenges to the Development of a Human Rights Framework for Intellectual Property, in
INTELLECTUAL PROPERTY LAW AND HUMAN RIGHTS 89 (Paul Torremans ed., 4th ed., Kluwer Law
International 2020) (abridged and adapted from 40 U.C. Davis L. Rev. 1039).

This article focuses on the obstacles to developing a human rights framework for intellectual
property law and policy. The author first quotes the authoritative interpretation of intellectual property
rights from the Committee on Economic, Social and Cultural Rights (CESCR), “Human rights are fun-
damental as they are inherent to the human person as such, whereas intellectual property rights are first
and foremost means by which States seek to provide incentives for inventiveness and creativity, encour-
age the dissemination of creative and innovative productions, as well as the development of cultural
identities, and preserve the integrity of scientific, literary and artistic productions for the benefit of
society as a whole.”400 He then defined intellectual property rights as “the right to the protection of
moral and material interests resulting from intellectual productions,” or to put it succinctly “the right
to the protection of interests resulting from intellectual productions.”401 Next, the author examines
examines three challenges that may face the development of the framework, especially from a pro-devel-
opment perspective: (1) the ‘human rights ratchet’ of intellectual property protection; (2) the undesirable
capture of the human rights forum by intellectual property rights holders; and (3) the framework’s
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potential bias against non-Western cultures and traditional communities. The first challenge refers to a
growing concern about the “one-way ratchet” of intellectual property protection and as a result it will
further worsen the imbalance in the existing intellectual property system.402 The author argues that
the best response is to clearly delineate which attributes of intellectual property rights would qualify
as human rights and which attributes or forms of those rights should be subordinated to human rights
obligations due to their lack of any human right basis.403 The second challenge refers to the undesirable
capture of the human rights forum by intellectual property rights holders.404 IP rights holders and their
supportive developed countries are more powerful and organized, and have access to greater resources,
tighter organization, and stronger negotiation skills, that may enable them to capture the human rights
forum and put developing countries, traditional communities, and other disadvantaged groups at a dis-
advantage.405 Intellectual property rights holders can generally capture the human rights forum through
lobbying their governments and influencing developments in the human rights forum.406 Finally, the
third challenge to the development of a human rights framework for intellectual property refers to the
framework’s potential bias against non-Western cultures and traditional communities.407

In general, it acknowledges the significance of national and regional particularities and various
historical, cultural and religious backgrounds and suggests that context of a dynamic and evolving
process of international norm-setting and interests of those performing intellectual labour outside the
Western model should be taken into consideration.408 The author states that the human rights regime
is not as biased against non-Western countries and traditional communities as the critics have
claimed, but challenges facing developing countries and traditional communities do exist.409 It is critical
to consider divergent local needs, national interests, technological capabilities, institutional capacities,
and public health conditions in developing a balanced intellectual property system.410 The author con-
cludes that there is a growing need to develop a human rights framework for intellectual property and
policymakers need to anticipate the challenges while advancing a constructive dialogue at the intersec-
tion of intellectual property and human rights.411

23. Alexander Peukert, Copyright and the Two Cultures of Online Communication, in INTELLECTUAL
PROPERTY LAW AND HUMAN RIGHTS (Paul Torremans ed., 4th ed., Kluwer Law International 2020).

This article starts with a brief introduction of the relationship between copyright and the internet
which, as the author characterizes, is often a conflict between exclusivity and access.412 Digital copy-
right is used to balance the conflicting interests.413 The author of this piece offers an alternative inter-
pretation and argues that that two cultures of communication coexist on the internet, each of which has a
different relationship to copyright.414 He finds the distinction between exclusivity culture and access
culture is based on the technology used.415 Next, the author talks about the role of current copyright
law and states that the purpose of copyright is to commodify the input and output of the literary, scien-
tific and artistic domain, and further branches of the digital economy.416 Indeed, according to the “celes-
tial jukebox” theory, copyright has evolved into a right that covers every potential asset and thus in the
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end every element of communication.417 The author examines both the exclusivity and access cultures
in order to realize the “celestial jukebox.” In the third part, the author discusses the perspectives, includ-
ing further promotion of the exclusivity culture and further reinforcement of the access culture.418

Finally, he concludes that rather than attempting to balance the conflicting interests, we should recog-
nize the co-existence of two paradigmatic communication cultures along with hybrids between the two
cultures.419 Such approach will allow the analysis of copyright (and other) regulatory proposals accord-
ing to their effects on one or the other culture of communication, release from the ultimately fruitless
quest for a harmonious solution on a higher level that will only trigger new conflicts in the future,
and relax the normative assessment of digital copyright.420 The author also states that digital copyright
mostly supports a secure, exclusively controlled communication medium while realizing a “celestial
jukebox.”421

24. Krzysztof Garstka,Guiding the Blind Bloodhounds: How to Mitigate the Risks art. 17 of Directive 2019/
970 Poses to the Freedom of Expression, in INTELLECTUAL PROPERTY LAW AND HUMAN RIGHTS (Paul
Torremans ed., 4th ed., Kluwer Law International 2020).

This article uses the human rights perspective to analyze art. 17 of the Directive 2019/970
(DSMCD), providing that the foundation for content filtering to be regulated and endorsed by EU copy-
right law.422 The author focuses on analyzing the risks that the enforcement schemes warranted by art.
17 of the DSMCD Directive poses to freedom of expression.423 Section 2 of the paper outlines the
concept of content filtering, explaining how it functions on a technical level, and what prevailing
form it currently embraces in the world of online copyright enforcement.424 Section 3 moves onto
the core tenets of art. 17, laying out the key elements of art. 17 and the regime it sets out.425 Under
art. 17(1), the Online Content Sharing Service Providers (OCSSPs) are liable for the copyright-infring-
ing user uploads made public via the platform. However, the Directive sets out its own “safe harbour”
procedure, including 1) OCSSP should undertake “best efforts” to obtain the authorisation from the
rightholder. 2) in observance of “high industry standards of professional diligence” and using “relevant
and necessary information” provided by the rightsholders, the OCSSP should undertake “best efforts” to
prevent the infringement of the works in question. 3) the discussed provision obliges the OCSSPs to
follow what could be categorized as a “notice and stay-down” approach.426 Section 4 looks at the
nature of the risks posed by the discussed provision to the freedom of expression, arguably the key inter-
est vulnerable to interference by art. 17.427 Section 5 critically analyses the steps taken by the drafters of
the Directive to mitigate the risks outlined in section 4 and proposes further solutions with this goal in
mind.428 Section 6 looks at two broader aspects of art. 17 implementation, transparency and introducing
dedicated administrative bodies, which could have a positive effect on the overall balancing of human
rights involved.429 In section 7, the author concludes that there is an opportunity to find the best possible
place and shape for content filtering in the EU copyright regime and the normative goal should focus on
long-term positive effect, even though trade-offs between human rights involved will be necessary.430
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25. Christophe Geiger, Reconceptualizing the Constitutional Dimension of Intellectual Property—An
Update, in INTELLECTUAL PROPERTY LAW AND HUMAN RIGHTS (Paul Torremans ed., 4th ed., Kluwer Law
International 2020).

This article discusses the most recent judicial development in EU regarding the use of human
rights to interpret and adapt IP laws.431 It attempts to show that a constitutionalization of IP law can offer
a remedy for the overprotective tendencies of IP and can help this field of law recover its legitimacy.432

The author makes the following proposals to construct a satisfying and balanced clause for IP at con-
stitutional level: 1) He proposes to link IP with the universally recognized right to culture and
science, thereby mirroring a solution adopted at international and national levels in several countries.433

2) He explores the protection that could be offered by the constitutional right to freedom of expression
and information.434 3) He analyzes the inclusion of IP within the protection of property at the constitu-
tional level.435 He then discusses the consequences of constitutionalizing IP law.436 Finally, he demon-
strates that fundamental rights can offer a suitable basis for a fair and equitable IP system and concludes
that it is urgently necessary to humanize the subject by binding it to the basic values of our juridical
system: fundamental rights and human rights.437

26. Peter K. Yu, TRIPS Wars: Developing Countries Strike Back, in FLASHPOINTS: CHANGING PARADIGMS IN

INTELLECTUAL PROPERTY AND TECHNOLOGY L. (Alexandra George ed., Quid Pro Press, forthcoming 2021).
This article mainly discusses the emerging “TRIPS Wars.”438 The author first talks about the

impact of the TRIPS Agreement and TRIPS-plus trade and intellectual property agreements on devel-
oping countries.439 He then examines the developing countries’ counter-strikes at the WTO – including
those at the Doha Round negotiations, the Council for Trade-Related Aspects of Intellectual Property
Rights (TRIPS Council) and the WTO Dispute Settlement Body (DSB).440 The chapter concludes by
highlighting the developing countries’ efforts to establish pro-development initiatives at WIPO and
other international regimes.441

V. CONCLUSION

This paper has attempted to provide a clear definition and an analysis of the purported human right to devel-
opment. Researching the human right to development in the context of the existing intellectual property regime is a
daunting challenge. Successful research is only possible with a clear definition of the human right to development.
My initial research provides relevant legal documents with an annotated bibliography of the existing literature. Thus,
this could help prospective researchers to consider the larger landscape of the right to health and intellectual property
development and therefore, provide a footstep to further in-depth research.
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