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The first edition of this column focused 
on the Supreme Court’s impacts on 
public health law last year suggested 
“[SCOTUS’] role in adjudicating pub-
lic health laws and policies may have 
reached its zenith.”1 That conclusion 
seemed defensible considering the 
Court’s blockbuster decisions in 2022 
rejecting federal vaccine mandates 
in OSHA,2 rescinding rights to abor-
tion in Dobbs,3 instating the major 
questions doctrine in West Virginia,4 
and expanding Second Amendment 
rights to possess guns in Bruen.5 
After another tumultuous term in 
2022-2023, the second edition of this 
column underscores SCOTUS’s con-
tinued effects. As President Biden sur-
mised on June 29, 2023, the current 
Court has “done more to unravel basic 
rights and … decisions than any court 
in recent memory.”6

As examined across ten critical 
public health law themes below, SCO-
TUS (1) upended affirmative action 
policies, (2) skirted past social media 

liability for misinformation, (3) 
reduced criminal liability for cyber-
threats, (4) opened health care and 
public health agencies to newfound 
claims, (5) injected itself into medi-
cation abortion debates, (6) denied 
executive authority to  forgive federal 
student loan debts, (7) re-defined the 
breadth of First Amendment reli-
gious freedoms, (8) assessed discrim-
inatory impacts of racial redistrict-
ing, (9) rejected federal obligations to 
assure water rights for tribal nations, 
and (10) avoided resolving immigra-
tion policies tied to public health 
emergency powers. For a Court per-
sistently mired in controversy and 
disapproval among Americans,7 this 
term breaks new ground yet again in 
the ever-changing public health legal 
landscape. 

Affirmative Action and Equal Pro-
tection. In companion cases brought 
against Harvard University and the 
University of North Carolina-Chapel 
Hill, SCOTUS was asked to overrule 
precedent enabling higher education 
institutions to consider race as a fac-
tor in student admissions through 
affirmative action programs. On June 
29, 2023, a majority of the Court led 
by Chief Justice John G. Roberts, Jr. 
did exactly that, citing Fourteenth 
Amendment equal protection princi-
ples.8 In another seismic shift in con-
stitutional law, it held that collegiate 
admissions programs may “never use 
race as a stereotype or negative,”9 sub-
jecting affirmative action programs to 
strict judicial scrutiny. Although uni-
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versities are already pivoting admis-
sions policies in light of the Court’s 
decision,10 projected diminutions in 
diversity manifest their own societal 
health-related impacts. The Court’s 
renouncement may extend further, 
however, to restrict race-based deter-
minations in other settings, includ-
ing public health data collections,11 
allocations of health resources, and 
distribution of government benefits. 
Rising adversities of race-neutral 
approaches to public health inter-
ventions tailored to specific at-risk 
groups are profound.12 

Online Misinformation and Lia-
bility. In February 2023, SCOTUS 
heard oral arguments in two cases 
against Twitter and Google challeng-
ing the scope of internet platforms’ 
statutory immunity in suits concern-
ing federal regulation of algorithms 
disseminating content to service 
users.13 Concerned about judicial 
ramifications of narrowing immu-
nity,14 the Court focused on the stan-
dard of liability under anti-terrorism 
laws. On May 18, it held that absent 
“knowing” and “substantial” action, 
Twitter was not liable for “aiding and 
abetting” a terrorist organization by 
merely allowing known, affiliated 
users on its platform.15 Ramifications 
of potential liability for online misin-
formation in the case brought against 
Google were unaddressed. Previ-

ously, SCOTUS rejected certiorari in 
another case regarding a platform’s 
removal of anti-vaccine misinforma-
tion.16 Against a backdrop of ram-
pant misinformation online and the 
rise of artificial intelligence risking 
public health and safety,17 the Court’s 
laissez-faire approach to social media 
liability may warrant additional 
consideration. 

Civil Rights and Public Health 
Authority Liability. The Federal 
Nursing Home Reform Act (FNHRA) 
of 1987 sought to standardize nurs-

ing home care by requiring facilities 
receiving Medicaid funds to “protect 
and promote” residents’ rights.18 In 
Health and Hospital Corporation of 
Marion County v. Talevski, SCOTUS 
considered whether constitutional 
claims under 42 U.S.C. § 1983 can be 
brought to enforce FNHRA rights.19 A 
negative finding would have curtailed 
beneficiaries’ abilities to enforce 
rights under Medicaid and other 
social programs.20 On June 8, 2023, 
however, the Court upheld private 
parties’ abilities to recover funds for 
alleged violations, finding FNHRA 
“unambiguously” granted such rights 
under valid uses of congressional 
spending authorities. Although local 
nursing homes and other entities 
may face new liability under Talevski, 
FNHRA’s administrative appeals and 

grievance procedures may mitigate 
increased lawsuits. 

Cyberbullying and Protected 
Speech. First Amendment free-
doms of speech do not protect per-
sons making “true threats” of vio-
lence against others from criminal 
prosecution.21 In Counterman v. 
Colorado, the defendant argued that 
sending multiple disturbing social 
media messages directed at a public 
figure did not warrant prosecution 
under state law criminalizing men-
acing communications. Counterman 

claimed his conviction was uncon-
stitutional because the state did not 
prove he knew or intended that his 
messages were threatening. On June 
28, the Supreme Court agreed. Writ-
ing for a 7-2 majority, Justice Elena 
Kagan determined that government 
must prove a mental state of reckless-
ness — i.e., a speaker is aware that 
his statements could be interpreted 
as threatening — to sustain a “true 
threat” prosecution and overcome 
free speech protections.22 Count-
erman’s recklessness requirement 
heightens the government’s burden 
of proof, complicating thousands of 
prosecutions for domestic violence, 
cyber-harassment and other acts 
impacting public health and safety.23 
As one commentator surmised,      
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“[t]he Court just handed stalkers and 
harassers … a new weapon.”24

FDA Regulation of Mifepristone. 
Following Dobbs, anti-abortion 
interests have sought to further limit 
access by targeting medication abor-
tion. On April 7, 2023, Texas federal 
district court Judge Matthew Kacs-
maryk found unlawful the Food and 
Drug Administration’s (FDA) 2000 
approval of the prominent aborti-
facient, mifepristone, imperiling its 
availability nationwide.25 That same 
day, another federal district judge 
in Washington State, Judge Thomas 
O. Rice, reasoned FDA had actually 
overly-restricted mifepristone and 
ordered its continued availability in 
several states.26 Facing these conflict-
ing decisions, and following a pre-
liminary Fifth Circuit appellate order 
declining to block much of Judge 
Kacsmaryk’s ruling,27 FDA asked 
SCOTUS for clarification. On April 
21, the Court temporarily stayed 
Judge Kacsmaryk’s ruling pending 
either its own resolution of the case 
or its denial of certiorari.28 With 
over 50 percent of U.S. abortions 
now accomplished through medica-
tion,29 a SCOTUS ruling restricting 
mifepristone’s availability could sub-
stantially diminish abortion access 
nationally and wreak havoc on FDA 
approval processes across a spectrum 
of other drugs impacting the public’s 
health.

Major Questions on Emergency 
Powers and Student Debt. In August 
2022, President Biden extended the 
federally-guaranteed student loan 
repayment and interest pause in effect 
since the inception of the COVID-19 
pandemic in March 2020.30 Coex-
tensively, he promised to forgive up 
to $20,000 per qualified borrower 
under his authority to “waive or 
modify” loan requirements via the 
Higher Education Relief Opportuni-
ties for Students (HEROES) Act.31 
Large-scale loan forgiveness was 
designed to soften economic harms, 
especially among low-income Black 
borrowers, and help decrease racial 
wealth inequities.32 In response to 
challenges by borrowers ineligible for 
maximum relief and 6 states alleging 

monetary harms, the Court invali-
dated President Biden’s program on 
June 30, 2023. While the pandemic 
qualified as an “emergency” authoriz-
ing program changes, reasoned the 
Court, allowing billions in loan for-
giveness was too “staggering” to be 
sustained under the HEROES Act.33 
Relying on its major questions doc-
trine (requiring precise congressio-
nal authorization for regulations of 
economic and political significance), 
the Court scaled back agency authori-
ties in other ways as well. It rejected 
agency interpretations of the scope of 
“waters of the United States” under 
the Clean Water Act34 and agreed to 
revisit the Chevron framework for 
judicial deference to agency expertise 
in its next term.35 Ongoing restric-
tions of agency innovations via the 
Court limit public health responses, 
particularly in politically-charged 
areas of reproductive rights, immi-
gration, and climate change. 

Free Exercise of Religion. Though 
SCOTUS denied review of a First 
Amendment Free Exercise challenge 
to state and local vaccine mandates 
on January 17, 2023,36 its continued 
fervor for religious freedoms surfaced 
two key decisions this term. In Groff 
v. Dejoy,37 a unanimous Court deter-
mined on June 29 that employers 
have to demonstrate a “substantial” 
undue burden on their businesses 
to fail to reasonably accommodate 
employees’ religious practices pur-
suant to Title VII of the Civil Rights 
Act.38 A divided Court buttressed 
religious freedoms further in 303 
Creative LLC v. Elenis, holding that 
the First Amendment enabled a Colo-
rado business engaged in an “expres-
sive activity” to refuse to develop a 
wedding website based on a custom-
er’s sexual orientation.39 Resolving an 
unaddressed question from its Mas-
terpiece Cakeshop decision in 2018,40 
the Court essentially endorsed First 
Amendment freedoms to discrimi-
nate against persons based on their 
sexual orientation. As Justice Sonia 
Sotomayor wrote in dissent, specific 
businesses now have “a constitutional 
right to refuse to serve members of 
a protected class,”41 raising the spec-

ter of continued societal inequities 
grounded in religious liberty. 

Racial Gerrymandering and Voting 
Rights. The federal Voting Rights 
Act (VRA) § 2 prohibits denying 
equal voting access “on account of 
race or color.”42 In Allen v. Milligan, 
SCOTUS assessed a VRA challenge 
to an Alabama redistricting map 
containing only 1 majority-Black 
legislative district out of 7 (14%), 
despite Black Alabamians making 
up 27% of the state’s population. In a 
5-4 decision issued on June 8, 2023, 
SCOTUS reaffirmed § 2 precedents 
asking whether a politically cohesive 
minority population could “consti-
tute a majority” in a “reasonably con-
figured” additional district, where 
the majority otherwise sufficiently 
thwarts minority voting choice.43 The 
Court rejected Alabama’s attempts 
to satisfy § 2 by using “race-blind” 
computer-developed maps as bench-
marks.44 To the extent voting is a 
social determinant enabling citizens 
to shape governing bodies and health 
systems, “[m]ore voting access” lends 
to “better health outcomes.”45 Allen 
helps ensure that the VRA § 2 con-
tinues to limit state suppression of 
minority voting communities. 

Water Rights and Tribal Nations. 
An 1868 treaty between the federal 
government and Navajo Tribe rec-
ognized tribal sovereignty, desig-
nated its reservation as a “permanent 
home,” and established federal fidu-
ciary duties.46 Against the backdrop 
of a severe water shortage crisis in the 
West, the Court considered in  Ari-
zona v. Navajo Nation whether the 
treaty also “reserved water rights.”47 
On June 22, 2023, Justice Brett 
Kavanaugh opined for the major-
ity that the treaty’s plain meaning 
did not convey an “additional [fed-
eral] duty to take affirmative steps 
to secure water” for the Tribe.48 In 
dissent, Justice Neil Gorsuch and 
three others argued the Court’s rigid 
textual interpretation of the treaty 
failed to consider the Nation’s exist-
ing water rights or federal fiduciary 
responsibilities.49 Already dispro-
portionately affected by water short-
ages, the Navajo Nation (and other 
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Indigenous peoples) face profound 
health repercussions, including food 
insecurity and infection risks, given 
uncertainties over long-term water 
availability.50 

Public Health Emergency Powers 
and Immigration. Title 42 of the 
Public Health Service Act authorizes 
the Centers for Disease Control and 
Prevention (CDC) to restrict immi-
gration to prevent the spread of 
infectious diseases. In March 2020, 
CDC issued a “Title 42” order limit-
ing immigration during the COVID-
19 pandemic.51 After CDC announced 
its order would end in May 2022, 
24 states sued to retain it. Substan-
tial conflicting orders among federal 
courts led SCOTUS to enter the fray 
in Arizona v. Mayorkas to assess the 
applicability of Title 42 related to 
immigration policy.52 While the case 
was subsequently mooted with the 
lifting of CDC’s order and rescission 
of the national public health emer-
gency declaration on May 11, 2023,53 
profound immigration issues remain. 
On June 23, the Court determined in 
United States v. Texas54 that states 
lacked standing to contest executive 
immigration prosecutorial authori-
ties. A new immigration rule pro-
posed by the Department of Home-
land Security requiring migrant 
asylum seekers to first apply for 
protections in other countries prior 
to entry in the U.S. may invoke SCO-
TUS’ assessment in its forthcoming 
term.55 
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