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Imagine you need to buy a car to get to your new 
job across town. As you walk among the cars at 
the newly opened auto retailer, deciding which 

one to buy, you notice something strange — none of 
the cars have a tag indicating cost. Surprised by this 
observation, you call the salesperson hovering nearby 
over, and to your utter amazement, she confesses that 
she does not know the price of any of the cars! She 
explains that a computer malware attack deleted the 
cost of each car before the price tags could be printed 
and posted, and because cell reception is unreliable in 
your small town, no one has been able to look up man-
ufacturer costs of the cars. At best she can offer you a 
broad price range of some but not all of the cars. The 

good news, however, is that you can drive off the lot 
today in a new-to-you car if you sign a purchase agree-
ment with a blank spot where the price would ordi-
narily be: this open price contract guarantees you the 
car in exchange for a presently undisclosed amount to 
be paid in the future. Undeterred, in part because you 
need a car, and in part because you feel like you can-
not go to another auto retailer in time, you sign the 
purchase agreement for a 2018 Toyota Tacoma. Four 
months later you receive a bill for the car, a bill that 
exceeded your expectations, along with unexpected 
bills for a pre-sale servicing fee, a smog check fee, a 
licensing fee, and a registration fee. You have one 
month to pay the bills. 

The scenario above is unconscionable and yet some-
thing very much like it occurs daily in the United States 
healthcare system. Unlike other services in which costs 
are known in advance, the cost of medical services is 
opaque.1 Patients regularly do not know what they will 
be charged until after services have been rendered. 
Physicians themselves are often unaware of the cost of 
procedures, and even if they knew the total cost, they 
would find it difficult to know what a procedure would 
cost for a particular patient since different patients 
have different insurance coverage with different nego-
tiated rates. The result is that patients may opt for a 
procedure that carries minimal health benefit but sig-
nificant financial cost, and a physician may push for 
an expensive procedure without an awareness of the 
financial burden it may place on the patient. 

To remedy the problem of opaque medical billing, 
some have argued for the need for more transparent 
pricing in healthcare. Two proposals have gained trac-
tion: include out-of-pocket medical costs in informed 
consent and require insurers and organizations to 
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post prices online. The aim of this paper is to critically 
assess these proposals. In the first section, I argue that 
the problem with expanding informed consent is that 
it is unlikely to succeed in the courts or become part 
of professional practice. In the second section, I argue 
that the problem with recent increased price transpar-
ency rules at the federal level do not solve the prob-
lem because they are ineffective for patients and fail 
to include physicians in greater awareness of financial 
burden. For instance, as discussed in section 2 below, 
although hospitals are required to post payer-nego-
tiated prices for various health services, this has not 
achieved true transparency for patients: patients do 
not research pricing beforehand and hospitals have 

been very good at hiding the lists. Fortunately, a solu-
tion is readily available. In the third section, I argue 
that the Centers for Medicare and Medicaid Services 
(CMS) should pursue a rule requiring that patients 
be informed by the physician of a reasonable out-of-
pocket expense estimate for non-urgent procedures 
prior to services rendered. 

1. Expanding Informed Consent
A proposed solution to the problem of opaque medical 
billing is to include out-of-pocket expense informa-
tion in informed consent. This would enable patients 
and physicians to know beforehand what the financial 
burden of a proposed procedure will be. Physicians, 
being better informed of the costs, would be inclined 
to reduce expensive but unnecessary procedures, while 
patients would be empowered to make the best medi-
cal decision that aligns with their values and desires. 
Alicia Hall argues that out-of-pocket costs should be 
included in informed consent on the grounds that the 
“same considerations” that justify informed consent 
also justify “a requirement to disclose out-of-pocket 

costs.”2 Her reasoning is persuasive. A primary moti-
vation for informed consent is a respect for patient 
autonomy; namely, people have the right to determine 
what shall and shall not be done to them in light of 
their desires and beliefs. This right to self-determina-
tion requires that enough information be presented so 
that a person can decide what happens to himself or 
herself in accordance with his or her personal goals 
and values: patients get to decide what is best for 
them, all things considered. While people care about 
what directly happens to their body, they also care 
about their finances. A recent report found that more 
than three quarters of Americans report feeling anx-
ious about their finances and more than half report 

that finances control their lives.3 This is not surprising 
since financial burdens can frustrate one’s desires and 
hopes, frustrate or delay one’s life-plan, promote fear 
and anxiety, strain relationships, and lead to physi-
cal distress. Knowledge of what a procedure will cost 
prior to procedure implementation will help a patient 
decide in accordance with his or her desires and val-
ues, and plan for anticipated financial fallout, just 
as knowledge of possible physical risks and burdens 
will help a patient decide and plan. Thus, making an 
informed choice requires knowing the financial cost of 
the procedure beforehand. For this reason, Ubel and 
colleagues conclude that “physicians need to disclose 
the financial consequences of treatment alternatives 
just as they inform patients about treatments’ side 
effects.”4

But informed consent is a legal requirement, a “crea-
ture of law” as Gerald Dworkin observes, and the chal-
lenge is identifying the legal plausibility of expand-
ing informed consent to including out-of-pocket 
expenses.5 United States healthcare law requires 
physicians to disclose all pertinent information about 

Unlike other services in which costs are known in advance, the cost of medical 
services is opaque. Patients regularly do not know what they will be charged 

until after services have been rendered. Physicians themselves are often 
unaware of the cost of procedures, and even if they knew the total cost, they 
would find it difficult to know what a procedure would cost for a particular 

patient since different patients have different insurance coverage with 
different negotiated rates. The result is that patients may opt for a procedure 

that carries minimal health benefit but significant financial cost, and a 
physician may push for an expensive procedure without an awareness of the 

financial burden it may place on the patient. 
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risks and benefits of a proposed procedure regardless 
of whether a patients asks, and then, once consent 
has been granted, perform only that procedure that 
has been consented to;6 failure to disclose pertinent 
risks or failure to abide by what was consented to can 
lead a patient to recover in tort from the physician. 
Legal analysis of failure to secure informed consent 
is grounded in considerations of battery and negli-
gence. Physicians can be charged with battery if they 
perform a procedure different from the one consented 
to, exceed the scope of what the patient consented to, 
or perform a procedure without consent. Physicians 
can also be held accountable for negligence by failing 
to disclose important information to patients about 
a material risk. To establish negligence, the patient 
must establish four things: (1) the provider had a duty 
to disclose a material risk; (2) the provider did not dis-
close the material risk; (3) a reasonable patient would 
likely not have followed through with the procedure 
had the material risk been known; and (4) the patient 
suffered as a result of the undisclosed risk. The courts 
are split in understanding the physician’s duty to dis-
close, but practically all have accepted that a standard 
risk-benefit disclosure suffices to mitigate claims of 
negligence. 

Some legal scholars, in agreement with Hall, have 
argued for an expanded conception of materiality 
in informed consent, one that may include out-of-
pocket costs.7 The basis for their position is twofold. 
First, there is the recognition that a prevailing inter-
pretation of materiality in the courts is in terms of a 
rational patient. Unlike an interpretation of material-
ity in terms of a professional standard, according to 
which information is deemed material if it is what a 
reasonable physician would customarily disclose, the 
rational patient interpretation posits that information 
is material if it is what a reasonable patient needs or 
desires to make an informed choice. This interpreta-
tion is grounded in Canterbury v. Spence in which 
the court wrote that “the patient’s right of self-deci-
sion shapes the boundaries of the duty to reveal.”8 
The Canterbury court posited that the scope of dis-
closure is determined by what a reasonable patient 
needs and expects, specifically, whether a reasonable 
person would likely “attach significance to the risk or 
cluster of risks in deciding whether or not to forego 
the proposed therapy.”9 A number of subsequent cases 
have adopted the rational patient standard.10  Scholars 
advocating for an expanded conception of materiality 
observe that a common lay-understanding of what is 
relevant to a person’s decision-making includes non-
medical desiderata: people care about financial risk as 

much as, if not more so, than unlikely medical risks, 
risks that are often disclosed in informed consent. 

With this interpretative framework in place, the sec-
ond step of the argument is to note that some courts 
have interpreted materiality beyond “medically mate-
rial.” There have been some cases in which physician 
experience or credentials were deemed materially rel-
evant,11 a case in which physician financial conflict of 
interest was deemed materially relevant,12 and a case 
in which physician health was deemed materially rele-
vant.13 Other cases involve non-medical interests, such 
as maintaining fertility,14 avoiding pregnancy,15 and 
even being able to wear high heels,16 being deemed 
materially relevant. There are also abortion rules 
in some states that require third party information 
be disclosed in informed consent17 and the Supreme 
Court in Planned Parenthood v. Casey permitted cer-
tain disclosures about the impact of an abortion on 
a fetus.18 Marc Ginsberg notes that the Eleventh Cir-
cuit Court of Appeals in Silva v. Baptist Health South 
Florida, which states that treatment decisions require 
physician-patient information exchange, is consistent 
with requiring information about financial costs pre-
cisely because patients may view finances as “medi-
cally relevant.”19 These cases collectively show that 
there is room to expand informed consent to include 
non-medical, possibly financial information. 

The issue becomes identifying how to extend mate-
riality to non-medically material information in a prin-
cipled manner, one that may include out-of-pocket 
costs but exclude non-relevant information (e.g., 
physician religious belief ). I focus on three accounts 
with the problem of opaque medical billing in mind. 
First, Nadia Sawicki suggests that patients should be 
informed of the medical cost of a procedure when this 
information is within the physician’s knowledge and 
the information is material to a reasonable patient.20 
For example, if a physician knows of the financial costs 
of a proposed treatment and a reasonable patient 
would care about the costs, then the physician ought 
to disclose this information; but if the physician does 
not know the financial costs, or they are such that a 
reasonable patient would not consider them when 
deliberating, then the physician does not need to dis-
close such information. There is a problem with this 
suggestion, however, when it comes to the problem of 
opaque medical billing, a problem Sawicki observes: 
“Information about the cost of treatment would be 
excluded, at least in most practice areas.”21 The reason 
for this is that many physicians do not know the cost 
of various treatment options and, even if they did, they 
could not reasonably inform a particular patient of the 
out-of-pocket cost due to ignorance of insurance type 
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and coverage. Sawicki’s proposal does not require that 
physicians find out the out-of-pocket costs and then 
inform patient; rather, it requires disclosing if this 
information is known, which it often is not.

A second account of how to expand materiality is 
offered by Christopher Robertson, who argues for the 
following inclusive test of materiality: “information is 
material if it is likely to change the decision of a sub-
stantial number of patients.”22  On this account, mate-
riality is determined by appeal to what a large number 
of patients would do given certain information. For 
instance, if many people would not opt for a procedure 
upon learning of the cost of said procedure, then such 
financial information is to be considered material. The 
problem with this account as applied to the problem 
of opaque medical billing is twofold. First, it does not 
support a requirement of out-of-pocket costs figuring 
in informed consent for all procedures, but only the 
most expensive and unnecessary ones. Yet even less 
expensive procedures can be burdensome and unan-
ticipated, especially for economically disadvantaged 
patients. Second, and more importantly, this proposal 
is unlikely to get us out-of-pocket costs in informed 
consent because of the power differential at play in the 
physician-patient relationship. It is well documented 
that patients tend to defer to their physicians in medi-
cal decision-making and feel unknowledgeable about 
health care.23  Even if a physician discloses a hefty out-
of-pocket cost for a procedure, it may not be the case 
that a substantial number of patients would act oth-
erwise, for patients may assume that this is the cost of 
healthcare and there are no viable alternatives. So it 
is not evident that being made aware of out-of-pocket 
costs will pass the materiality test Robertson proposes. 

A third way of expanding materiality is offered by 
Robert Gatter, who argues that informed consent 
should include patient goals: “informed consent doc-
trine should be expanded to require physicians to 
make a reasonable inquiry into the subjective treat-
ment goals of each patient they propose to treat.”24 To 
increase autonomy and decision-making, Gatter rea-
sons, requires physicians to inquire into what a patient 
would like from treatment. If a physician makes a rea-
sonable effort to ask, and a patient discloses that she 
would like to retain an active lifestyle, say, then infor-
mation relevant to this patient desire becomes mate-
rial (e.g., side effects of immobility). Unfortunately, 
this account is unlikely to address the problem of 
opaque medical belling, for Gatter’s focus is on treat-
ment outcomes, as his possible list of questions a phy-
sician should ask makes clear: “how is your condition 
affecting your home life, your work, and your major 
activities outside of work or home?”25 A focus on how 

a condition is affecting one’s lifestyle does not focus 
on finances, except, maybe, inasmuch as the condition 
affects one’s ability to work. The focus is in health and 
medical-related desires, not directly on finances.

Perhaps the preceding misgivings regarding 
Sawicki’s, Robertson’s, and Gatter’s accounts can be 
overcome or other accounts of expanded materiality 
can be offered. It is therefore important to observe a 
deeper problem for proposals to expand the materi-
ality condition to include out-of-pocket costs — it is 
unlikely that out-of-pocket costs will be considered 
material in court or in professional practice.26 To 
date, there is no legal precedent for including costs in 
informed consent, there is no professional rules sug-
gesting as much, and there is a clear precedent for 
excluding it on grounds that what is material is what 
is limited to “medically material.”27 In Canterbury v. 
Spence, the case that sets the precedent for a ratio-
nal patient standard, the court described materiality 
in informed consent in terms of “the inherent and 
potential hazards of the proposed treatment,”28 lan-
guage that clearly limits materiality to medical risk, 
and a fair number of courts and legislatures used this 
language to limit materiality. In Arato v. Avedon, the 
California Supreme Court posited that California law 
does not impose on physicians an “undefined [duty] 
to disclose every contingency that might affect the 
patient’s nonmedical ‘rights and interests’.”29  In State 
v. Presidential Women’s Center, the Florida Supreme 
Court rejected a proposal to include mention of the 
social and economic risks of abortion in informed 
consent forms on the grounds that physicians can only 
speak on medical matters.30 In Whiteside v. Lukson, a 
Washington appellate court limited informed consent 
only to “treatment-related facts,”31 while in Felton v. 
Lovett, the court defined inherent risks to be disclose 
as those that “are directly related to the treatment” 
and excludes information about “non-treatment-spe-
cific injuries” such as infection.32 In Kaskie v. Wright, 
the Pennsylvania Superior Court denied a plaintiff ’s 
argument of physician negligence on the grounds that 
the physician did not inform them of alcoholism;33 
the court reasoned that this would require expand-
ing informed consent beyond its intended boundary, 
namely, medically material information. These cases, 
and many more like them, suggest that legally expand-
ing informed consent to include financial burden is 
bound to be difficult.

Even if informed consent were expanded to include 
out-of-pocket costs, it is unlikely to benefit patients 
because it will be difficult to establish that a lack of 
financial disclosure alone caused compensable injury.34 
To prove physician negligence in an informed consent 
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case, it would need to be established that the patient 
likely would not have followed through with the proce-
dure had the material risk been known and the patient 
suffered as a result of the undisclosed risk. Both condi-
tions are monumentally difficult to establish regard-
ing finances. One of the reasons has been explained 
already, namely, price transparency in informed con-
sent may not influence behavior given the power dif-
ferential at play in the physician-patient relationship 
— knowing the out-of-pocket costs beforehand may 
not influence patient behavior, and post-hoc reason-
ing (“knowing what I know now”) does not show that 
the patient would have in fact acted differently. More-
over, and more importantly, establishing a causal rela-
tionship between the financial burden post-treatment 
and the patient suffering is nigh well impossible, for 
there are many possible reasons why a patient may 
be suffering after a costly treatment. Stress, anxiety, 
and depression cannot easily be shown to be the direct 
result of financial burden alone. 

It is not surprising, therefore, that states and pro-
fessional organizations limit informed consent to 
medically material information. Minnesota Statute 
144.651, for instance, stipulates that informed consent 
“shall include the likely medical or major psychologi-
cal results of treatments and its alternatives,” 35  while 
Colorado’s Standards for Hospitals and Health Facili-
ties requires that informed consent forms include “an 
explanation of the risks and benefits of a treatment 
or procedure; the probability of success, mortality 
risks, and serious side effects.”36 The American Medi-
cal Association’s Code of Ethics states that physicians 
should present information about the “burdens, risks, 
and expected benefits of all options”37 related to the 
proposed treatment.  The American College of Sur-
geons’ Statements on Principles states that informed 
consent ought to include the estimated risk of mor-
tality and morbidity along with commonly known 
complications.38 The American Academy of Ortho-
paedic Surgeons’ Position Statement: Shared Phy-
sician-Patient Responsibilities posits that patients 
ought to be informed of “pertinent medical facts”, 
including “alternative modes of treatment, the objec-
tives, risks and possible complications of such treat-
ment, and the complications and consequences of no 
treatment.”39 

2. Price Transparency Rules
The ethical argument notwithstanding, it is reason-
able to suppose that out-of-pocket costs will not 
be required in informed consent anytime soon. It is 
instructive to note therefore that the ethical argument 
does not necessarily require expanding informed con-

sent. Informed consent is one way to promote patient 
autonomy and decision-making, but there is another 
way to do this. In this section, I explain the recent 
push to promote patient autonomy and decision-
making through price transparency rules at the fed-
eral level. While there have been rules at the state level 
to promote transparency,40 I focus on federal rules 
because of their uniform binding across states and 
organizations. 

Concerned with the burden of rising healthcare costs 
on the system and individuals, Executive Order 13877, 
signed into law by then-President Donald J. Trump on 
June 24, 2019, charged certain federal departments to 
make medical price information more broadly avail-
able to patients.  The order empowered the Depart-
ment of Health and Human Services, Department 
of the Treasury, and Department of Labor to issue a 
rule “to require healthcare providers, health insurance 
issuers, and self-insured group health plans to pro-
vide or facilitate access to information about expected 
out-of-pocket costs for items or services to patients 
before they receive care.”41 The rationale of the Execu-
tive Order was to make transparent the opaque pric-
ing structures to increase informed-decision making 
among patients, in the hopes that doing so would drive 
competition and lower costs. The legal justification 
for Executive Order 13877 is section 1311(e)(3) of the 
Affordable Care Act, which requires the publication of 
cost-sharing information of qualified health plan issu-
ers, and section 2715A of the Public Health Services 
Act, which extends this requirement to non-grandfa-
thered group health plans and health insurance issu-
ers that offer coverage to individuals or groups.42 

The Centers for Medicare & Medicaid Services 
(CMS) is charged by the Department of Health and 
Human Services, and empowered by the Affordable 
Care Act, to establish rules that promote quality and 
efficiency, including rules that “may assist consumers 
and patients in making informed health care deci-
sions.”43 In response to Executive Order 13877, and in 
accordance with its interpretation of section 1311(e)
(3) of the Affordable Care Act and section 2715A of 
the Public Health Services Act, CMS issued two final 
rules: Hospital Price Transparency Final Rule and 
Transparency in Coverage Final Rule. The Hospi-
tal Price Transparency Final Rule, which has been 
upheld in the courts thus far, requires, among other 
things, hospitals to post their standard charges prom-
inently on a publicly available website and to share 
payer-specific negotiated prices for health services. 
The Transparency in Coverage Final Rule, which was 
issued in accordance with the Department of Labor 
and Department of the Treasury, requires, among 
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other things, that most private health insurance com-
panies disclose cost-sharing information upon request 
to a participant, beneficiary, or enrollee (or his or her 
authorized representative), including an estimate of 
the individual’s cost-sharing liability for covered items 
or services furnished by a particular provider, as well 
as publicly report negotiated prices for services.  The 
rationale for these rules is to reduce healthcare costs 
by empowering patient choice and decision-making.

Although the rules are a necessary step in the right 
direction, there is compelling reason to think they are 
not enough to address the problem of opaque medi-
cal billing. Pricing tools have been available by insur-
ers for some time, and research shows that patients 
do not utilize them44 and that these tools have had 
little to no effect on out-of-pocket spending.45 The 
problem is threefold: patients often remain ignorant 

of such tools; healthcare is fragmented in a way that 
makes cost estimates difficult to accurately calculate; 
and patients tend to not consider healthcare as nego-
tiable or something they can shop around.46 Indeed, as 
noted already, given the power-differential at play in 
the physician-patient relationship, and lack of patient 
understanding of healthcare, patients regularly adhere 
to physician recommendation.47 Regarding the Hospi-
tal Price Transparency Final Rule, in particular, hos-
pitals have found innovate ways to hide the charges 
(or have yet to abide by the rule),48 and patients who 
have found the list of charges have found it well-nigh 
impossible to understand49 or otherwise incomplete.50  
Pricing information can only be helpful if it is accu-
rate, understandable, and utilized by patients, but so 
far the available information has been none of these. 
Furthermore, these rules do not involve physicians 
in greater awareness of the financial burden of their 
recommended services. Physicians play a significant 
role in healthcare decision-making but may remain 
ignorant of healthcare costs for each patient.51 If phy-
sicians continue to recommend expensive services 
without being made aware of their cost for patients, 
we will continue to see expensive services recom-
mended. These problems lead Kullgren and Fendrick 

to acknowledge that “additional steps are necessary” 
to improve patient financial wellbeing.52 

3. A New Rule
There is broad, growing consensus that patients should 
be provided personalized out-of-pocket costs prior to 
receiving treatment and that physicians should have 
cost conversations with patients. The challenge is 
identifying a way to build in out-of-pocket cost dis-
closure in the patient visit. Existing price transpar-
ency rules have been so far ineffective and expanding 
informed consent to include something like financial 
informed consent is unlikely. Fortunately, there is a 
viable solution, one that I conclude with: CMS pursue 
a rule that requires that patients be informed by phy-
sicians of an out-of-pocket expense estimate for non-
urgent procedures prior to services rendered. Rather 

than let patients find out out-of-pocket expenses on 
their own, the revised rule would require physicians 
to avail themselves of pricing tools and other means 
to provide patients with a good faith estimate of out-
of-pocket costs prior to services being rendered. Thus, 
not only would patients learn of pricing beforehand, 
so would physicians.

This rule might involve the following change to 
healthcare delivery. Patients usually give insurance 
information to front-desk workers upon arrival, which 
allows the relevant cost-sharing agreement between 
the insurer and healthcare organization to be eas-
ily accessed. As the physician and patient discuss 
course(s) of treatment, the physician can use the orga-
nization’s pricing tool on the exam room computer to 
give a good faith estimate of what the out-of-pocket 
costs will be for the patient. All the physician would 
need is the patient insurance plan and course of treat-
ment. Patients would not be required to provide insur-
ance information for purposes of a cost estimate, of 
course, and physicians will be trained on how to dis-
cuss financial considerations when discussing treat-
ment options. An important benefit of requiring phy-
sicians, and not organizations, to offer the good faith 
estimate is that it allows the physician and patient to 
organically discuss financial well-being when consid-

If physicians continue to recommend expensive services without being made 
aware of their cost for patients, we will continue to see expensive services 

recommended. These problems lead Kullgren and Fendrick to acknowledge 
that “additional steps are necessary” to improve patient financial wellbeing.
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ering treatment options. This would, in theory, stop 
physicians from seeking expensive but unlikely treat-
ment options. Afterward, the patient may receive 
quality assessment survey, one question of which may 
ask whether the provider offered a good faith estimate 
of what the out-of-pocket costs might be. 

The proposed rule is ethically defensible. Respect 
for patient autonomy and the right to self-determina-
tion requires that enough information be presented to 
the patient so that they can decide what happens to 
them in accordance with their desires, goals, and val-
ues. While people care about what directly happens to 
their body, they also care about their finances, and so 
supporting autonomy and self-determination requires 
the disclosure of out-of-pocket expenses. Moreover, 
the proposed rule is in line with the Transparency 
in Coverage Final Rule and Hospital Price Transpar-
ency Final Rule, both of which have been successfully 
defended in the courts thus far and both of which 
require the publication of cost sharing for patient con-
sideration: the former requires hospitals to post the 
costs of common procedures, while the latter requires 
insurers to post cost-sharing prices and even provide 
cost estimates upon request. However, as I argued 
above, these rules have thus far failed to achieve what 
they set out to do, namely, empower patient decision-
making and in turn drive down pricing. My proposed 
rule better aligns with Executive Order 13877, which 
sought ways to require healthcare providers to “pro-
vide or facilitate access to information about expected 
out-of-pocket costs”53 prior to receiving care, as well 
as a stated goal of both rules, namely, to minimize 
“potential surprises in relation to individual consum-
ers’ out-of-pocket costs for health care services.”54 It is 
much easier to achieve price transparency when phy-
sicians are required to provide a good faith estimate of 
out-of-pocket costs prior to services rendered: while 
hospitals and other healthcare organizations can hide 
pricing lists on obscure webpages, CMS can deter-
mine whether patients are receiving price estimates 
from physicians by directly asking them.    

It is also worth mentioning that this proposed 
rule aligns with recent Congressional legislation by 
extending a certain provision of the No Surprises Act, 
which Congress passed as part of the Consolidated 
Appropriations Act of 2021 and President Joseph 
Biden Jr. signed into law in December of 2020.55 
The No Surprises Act, among other things, allows 
insured patients to request an advanced explanation 
of benefits, one that informs of expected out-of-pocket 
expense, and requires that providers give an unin-
sured or self-paying consumer “a good faith estimate” 
of the cost of service when it is scheduled.56 The Office 

of Personnel Management, Department of the Trea-
sury, Department of Labor, and Department of Health 
and Human Services has since issued Interim Final 
Rules to implement these provisions. The proposed 
rule I am defending in this paper extends the require-
ment that providers give an uninsured or self-paying 
consumer a good faith estimate prior to services ren-
dered to all patients — insured and un-insured. There 
is thus greater price transparency for patients, and by 
involving physicians in price awareness, there is better 
chance that expensive but ineffective medical services 
are minimized. 

It might be argued that the proposed rule would 
be difficult to implement. On the one hand, it is well-
documented that hospitals have found ways to cir-
cumvent transparency rules, and on the other hand, 
physicians may not know a patient’s insurance infor-
mation. Two responses can be offered. First, ethical 
behavior is often difficult to implement but this is not 
good reason to not be ethical. Stated differently, that 
this proposal is hard to operationalize does not show 
that the ethical argument in its favor is wrong. Second, 
and more to the point, while practically implementing 
the proposal would require innovation at the outset, 
the proposed rule would not be particularly burden-
some on physicians and healthcare organizations 
beyond what recent rules and legislation require. This 
is because healthcare providers have better access to 
accurate price information than patients do and the 
pricing infrastructure is already in place: insurers are 
required to provide out-of-pocket cost estimates to 
insured patients upon request; hospitals are required 
to post service prices; uninsured and self-paying con-
sumers receive a good faith estimate of out-of-pocket 
costs in advance; and health care organizations know 
what they charge different insurers for various pro-
cedures. This proposal acknowledges that providers 
have, as Wendy Epstein notes, “far superior access to 
price information than patients.”57 With the organiza-
tion-specific pricing tool on the exam room computer, 
a physician need only the patient’s insurance plan and 
possible treatment plan to generate a good faith esti-
mate of out-of-pocket expenses. To be sure, the rule 
can be phased in over time, by requiring, say, out-of-
pocket estimates for the 50 most common procedures 
in year one and all procedures in year three. This 
would allow physicians and organizations ample time 
to implement the practice of sharing pricing informa-
tion prior to services rendered. Importantly, this rule 
is easily assessable. For example, a relevant question 
can be added to the Hospital Consumer Assessment of 
Healthcare Providers and Systems Survey that CMS 
uses to issue an overall hospital quality star rating: 
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just as patients are asked to rate the organizations 
communication about medicines, so they can be asked 
to rate the provider’s communication about out-of-
pocket costs. 

Conclusion
Price opacity undermines patient autonomy and 
contributes to rising health care costs in the United 
States. There is ethical and societal impetus to address 
the matter, but unless change is required in current 
practice, providers and patients will continue to 
remain ignorant of the financial burden of proposed 
procedures. A federal rule positing that physicians 
provide a reasonable out-of-pocket cost estimate prior 
to treatment for non-urgent procedures would pro-
mote cost awareness among patients and physicians 
alike, and—I have argued—be easy to legally justify 
and implement. 

Note
I would like to thank the reviewer for helpful suggestions on the 
paper.
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