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Abstract
The international investment and tax law regimes are undergoing a process of significant reforms that seek
to address existing shortcomings of the mechanisms used for the resolution of investment and tax treaty
disputes. These reforms show that policymakers are gradually adopting a fragmented approach towards
dispute settlement in both fields, with the establishment of different and unco-ordinated mechanisms. This
article argues that, instead of fragmenting investment and tax dispute settlement, states should consider
establishing a more unified and coherent framework in order to more adequately mitigate the concerns
raised in each field.
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1. Introduction
International investment law and international tax law are two of the fastest growing areas of
international economic law, having led to the signing of thousands of mostly bilateral treaties that
aim to facilitate cross-border trade and investment. The outcome of disputes under international
investment agreements (IIAs or investment treaties) and double taxation treaties (DTTs or tax
treaties) has severe implications for the development of international and national economic poli-
cies. In investment treaty disputes, arbitrators decide how public authorities may regulate in criti-
cal sectors and render awards against host states which in some cases can amount to a sizeable
proportion of government budgets. For its part, the misinterpretation or disregard of tax treaty
obligations creates uncertainty for taxpayers and in turn constitutes a significant barrier to cross-
border transactions. Dispute resolution mechanisms in both fields, therefore, play a fundamental
role to ensure the stability and predictability of the global economy.

The functioning of the current mechanisms to resolve disputes under DTTs and IIAs have
come under increasing criticism in recent years. The predominant mechanism to resolve disputes
under tax treaties, the Mutual Agreement Procedure (MAP), has been criticized for not always
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ensuring a satisfactory and timely resolution of the dispute and for failing to grant taxpayers par-
ticipation rights. For the investment treaty regime, critics argue that investor-state dispute settle-
ment (ISDS), inter alia, unduly restricts host states’ regulatory power, cannot guarantee
arbitrators’ independence and impartiality and fails to ensure consistency in arbitral decisions.

Concerns have also been raised with respect to the interplay between DTTs and IIAs.
Investment treaties contain substantive protection standards that can conflict with tax measures
undertaken at the national level. Investment treaties do not, however, generally exclude taxation
from their scope of application, meaning that they can cover tax measures aimed to raise revenue,
eliminate double taxation or limit opportunities to engage in tax avoidance or evasion. Investors
have brought tax-based ISDS claims in an increasing number of cases given the limits and short-
comings of the MAP. These claims can overlap with the subject matter covered by DTTs, creating
uncertainties for tax and investment policymakers.

The critique of investment and tax dispute resolution mechanisms has triggered a reform pro-
cess in both fields. Investment law reforms aim, among other purposes, to align investment pro-
tection with other policy objectives and to ensure greater consistency and coherence in the
interpretation of investment treaty provisions. Tax law reforms focus on making the resolution
of cases under the MAP more timely and effective, and on enhancing taxpayer participation in the
procedure. Reform efforts to accomplish these objectives, however, reveal a fragmented approach
towards dispute settlement, having led to the establishment of a plurality of unco-ordinated mech-
anisms to resolve investment and tax treaty disputes. In investment law, states are divided among
maintaining the traditional ISDS model, introducing an investment court system, and replacing
ISDS with state-to-state arbitration. In tax law, different arbitration mechanisms have been intro-
duced as a supplement to the MAP in the Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent Base Erosion and Profit Shifting (the MLI) and the Council
Directive (EU) 2017/1852 of 10 October 2017 (EU Dispute Resolution Directive). The MLI,
for instance, introduces an independent-opinion arbitration and final-offer arbitration system
for tax treaty disputes that cannot be resolved through the MAP.

This article examines whether the fragmentation of dispute settlement through investment and
tax law reforms will address the weaknesses of each system. It demonstrates that, individually, the
different dispute resolution mechanisms implemented in each regime do not adequately achieve
the objectives behind the reforms. If anything, the proliferation of different dispute resolution
systems will perpetuate instability and legal uncertainty not only for states but also for tax-
payers/investors. Fragmenting dispute settlement can, in this respect, also trigger undesired prac-
tices, such as treaty and forum shopping. This article further shows that a lack of a clear definition
on the relationship between IIAs and DTTs adds to the negative effects of fragmentation in invest-
ment and tax dispute settlement. As such, it argues that there is a need for a more unified and
coherence dispute resolution framework in both fields and a more effective safeguard for avoiding
overlaps between investment treaties and tax policymaking. The article concludes that, depending
on its design, a multilateral regime could potentially fulfil these objectives.

2. Fragmenting dispute settlement mechanisms in international tax law
The international tax law regime is governed by more than 3,600 DTTs, most of which are based
on the Organisation for Economic Cooperation and Development (OECD) Model Tax
Convention.1 These treaties ‘serve several goals, including anti-double taxation of cross-border

1For an overview on the history and proliferation of DTTs see M. Kobetsky, International Taxation of Permanent
Establishments, Principles and Policy (2011). See also OECD, ‘Model Tax Convention on Income and on Capital:
Condensed Version 2017’, with commentary, available at www.oecd.org/ctp/treaties/model-tax-convention-on-income-
and-on-capital-condensed-version-20745419.htm. The OECD Model Tax Convention is a model for countries concluding
DTTs.
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investment, prevention of excessive taxation, avoidance of tax evasion, cooperation in tax admin-
istration, and the exchange of information’.2 As the United Nations Conference for Trade and
Development (UNCTAD) explains:

DTTs are not primarily focused on the unilateral tax rules in a given jurisdiction but rather
on the interaction and overlap of these rules between two (or more) jurisdictions, each set of
rules producing equitable and non-discriminatory results if taken in isolation.3

Moreover, tax treaties generally apply only to direct taxation in the form of income, corporate
profits and capital taxes.

Unlike investment treaties, DTTs do not provide taxpayers with direct access to international
arbitration. Instead, disputes under these instruments are predominantly resolved through the
(purely inter-governmental) MAP. This mechanism allows the competent authorities designated
by the governments of the contracting states to resolve disputes arising from the actions of one or
both contracting states’ tax administrations resulting in taxation not in accordance with the pro-
visions of the treaty. A taxpayer who considers that they are being taxed inappropriately by one or
both of the contracting parties may present the case to the competent authority of its resident
state.4

The MAP is thus of vital importance for taxpayers since it guarantees the proper application
and interpretation of tax treaties. The MAP is, in this regard, critical to ensure the facilitation of
cross-border trade by ensuring stability and certainty to international investors through the elim-
ination of double taxation. However, the MAP has suffered from well-known criticism over the
last few years. One drawback of this mechanism is that, as Chaisse notes, ‘the MAPs impose a
relaxed responsibility on the competent authority, who just needs to “endeavor” to settle the con-
troversy but is not “obliged” to settle the dispute’.5 In cases where the competent tax authorities do
not resolve the dispute, the taxpayer/investor will be subject to double taxation, which casts doubt
on the effectiveness of DTTs.

Another criticism relates to the length of the MAP. As Lang and Owens observe, ‘a MAP is slow
and the number of unresolved cases continues to grow, which has led to an increase in unrelieved
double taxation’.6 Several countries point to a significant accumulation of unresolved disputes,
and the average duration of disputes has not shown any significant improvements. In this regard,
the OECD’s statistics indicate that MAP cases closed in 2019 ‘lasted for 25 months (31 months for
transfer pricing cases, 22 months for other cases)’.7 This is particularly alarming if we consider that
cases under the MAP have considerably increased over the past few years. The OECD’s statistics

2J. Chaisse, ‘International Investment Law and Taxation: From Coexistence to Cooperation’, E15Initiative: International
Centre for Trade and Sustainable Development (ICTSD) and World Economic Forum, 2016.

3UNCTAD, World Investment Report 2022, International Tax Reforms and Sustainable Investment, UN Doc. UNCTAD/
WIR/2022 (2022), available at www.unctad.org/system/files/official-document/wir2022_en.pdf.

4See OECD Model Tax Convention, supra note 1, Art. 25, which states that ‘the taxpayer may present his matter to the
competent authority of the contracting state of which he is a resident : : : [i]f the case is justified, the competent authority has
to endeavor to settle the controversy’.

5J. Chaisse, ‘Investor-State Arbitration in International Tax Dispute Resolution: A Cut above Dedicated Tax Dispute
Resolution’, (2015) 35 Virginia Tax Review 149, at 168. See also H. J. Ault, ‘Improving the Resolution of International
Tax Disputes’, (2005) 7 Florida Tax Review 137, at 139.

6M. Lang and J. Owens (eds.), International Arbitration in Tax Matters (2016). See also A. P. Dourado, ‘Post-BEPS
International Tax Arbitration’, (2019) 47 Intertax 671; P. K. Sidhu, ‘Is the Mutual Agreement Procedure Past Its “Best-
Before Date” and Does the Future of Tax Dispute Resolution Lie in Mediation and Arbitration?’, (2014) 68 Bulletin for
International Taxation 590.

7OECD, ‘OECD Releases 2019 MAP Statistics and Calls for Stakeholder Input on the BEPS Action 14 Review on Tax
Certainty Day’, available at www.oecd.org/tax/oecd-releases-2019-map-statistics-and-calls-for-stakeholder-input-on-the-
beps-action-14-review-on-tax-certainty-day.htm.
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show that in 2019, around seven MAP cases were started every day, amounting to almost 2,700
new cases that year.8

Another major concern with the MAP relates to its accessibility. Taxpayers suffering from dou-
ble taxation or any other treatment inconsistent with DTTs are entitled to the MAP, but they have
no rights of participation.9 As Alschner explains, taxpayers ‘are not directly involved in the
remainder of the proceedings, which take place behind closed doors’.10 Thus, unlike investment
treaty disputes, tax treaty disputes are still ‘politicized’. This leads to limited legal protection and a
lack of transparency of proceedings. As will be explained in Section 4, the shortcomings of the
MAP may be a reason for the increase in tax related claims before arbitral tribunals under IIAs.

International efforts to address the shortcomings of the MAP have been undertaken under the
auspices of the OECD and by the EU. In 2013, the OECD launched the Base Erosion and Profit
Shifting (BEPS) Project. The BEPS Project contains a ‘15 actions plan’ which addresses several con-
cerns emanating from the vast network of tax treaties, such as treaty shopping and abuse leading to
double non-taxation, corporate fiscal evasion, and harmful tax competition.11 The OECDwas mind-
ful that the implementation of the BEPS actions should not lead to unnecessary uncertainty for
compliant taxpayers and unintended double taxation. It was therefore agreed that making dispute
resolutionmechanisms under tax treaties more effective and efficient should form an integral part of
the BEPS Project. In this regard, the BEPS Project includes Action 14, which reads as follows:

BEPS Action 14 Make dispute resolution mechanisms more effective

Develop solutions to address obstacles that prevent countries from solving treaty-related dis-
putes under MAP, including the absence of arbitration provisions in most treaties and the
fact that access to MAP and arbitration may be denied in certain cases.12

As part of Action 14, the OECD adopted in 2016 the Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent BEPS (also known as the MLI).13 The MLI takes the form of
an opt-in Convention, allowing parties to the DTTs to adopt the BEPS recommendations without
having to renegotiate each relevant treaty. If both treaty partners consider their tax treaty as a
‘covered agreement’, the MLI modifies that treaty.14 Thus, as Haslehner observes, ‘the MLI is best
characterized as a framework agreement for the modification of bilateral tax treaties’.15 As of July
2022, 99 jurisdictions have signed the MLI.16

8Ibid.
9For a discussion on taxpayers’ rights of participation see, generally, K. Perrou, ‘Taxpayer Rights and Taxpayer Participation

in Procedures under the Dispute Resolution Directive’, (2019) 47 Intertax 715; D. De Carolis, ‘European Union – The EU Dispute
Resolution Directive (2017/1852) and Fair Trial Protection under Article 47 of the EU Charter of Fundamental Rights’, (2018) 58
European Taxation 495; J. Kokott, ‘European Union – Taxpayers’ Rights’, (2020) 60 European Taxation 3.

10W. Alschner, ‘The OECD Multilateral Tax Instrument: A Model for Reforming the International Investment Regime?’,
(2019) 45(1) Brooklyn Journal of International Law 1, at 11.

11OECD, ‘Addressing the Tax Challenges of the Digital Economy, OECD/G20 Base Erosion and Profit Shifting Project’,
OECD Publishing, available at www.dx.doi.org/10.1787/9789264218789-en.

12OECD, ‘Action Plan on Base Erosion and Profit Shifting’, OECD Publishing, available at www.dx.doi.org/10.1787/
9789264202719-en.

13Multilateral Convention To Implement Tax Treaty Related Measures To Prevent Base Erosion And Profit Shifting (MLI)
entered into force on 1 July 2018, available at www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-
related-measures-to-prevent-BEPS.pdf.

14For a recent and comprehensive analysis of the MLI see S. A. Rocha and A. Christians (eds.), A Multilateral Convention
for Tax: From Theory to Implementation (2021).

15W. C. Haslehner, ‘A Multilateral Interpretation of the Multilateral Instrument (and Covered Tax Agreements)?’, (2020)
74(4/5) Bulletin for International Taxation 1, at 2.

16Signatories to the MLI, status as of 28 July 2022, available at www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.
pdf.
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Among its objectives, the MLI aims at strengthening the MAP with provisions that stipulate
specific timelines and ensure that the procedure is fully implemented in good faith and is more
accessible to taxpayers. The MLI further introduces a supplementary (interstate) arbitration sys-
tem for disputes that the MAP does not resolve. This mechanism is merely optional for signatories
of the MLI. If the competent authorities of each contracting party have opted into the arbitration
procedure, the decision is generally binding on them – unless both agree to another solution.

In parallel to the conclusion of the MLI, the EU adopted the EU Dispute Resolution Directive,
which applies to the dispute resolution mechanisms provided in tax treaties signed between mem-
ber states. The Directive similarly attempts to improve the MAP by introducing an (interstate)
mandatory arbitration system. Moreover, unlike the MLI, the Directive allows member states
to agree on a higher level of taxpayer participation in the proceedings. Instead of implementing
a unified arbitration system, the MLI and the EU Dispute Resolution Directive offer distinct mech-
anisms that states can incorporate into their DTTs. These mechanisms are examined in turn.

2.1 Dispute settlement mechanisms under the MLI

It should first be noted that arbitration in international tax cases is not a new phenomenon.
Several DTTs, in particular those conclude by the United States (US), already include arbitration
as a method to resolve tax treaty disputes.17 However, as with the MAP, a taxpayer/investor cannot
directly access arbitration via tax treaties. Also, the issues that can be resolved through arbitration
are limited. The arbitration clause serves, in other words, only as an extension of the MAP in cases
where the dispute is not resolved through that procedure.18 As the OECD has noted, the arbitra-
tion clause is an ‘additional dispute resolution technique which can help to : : : [ensure that] inter-
national tax disputes will to the greatest extent possible be resolved in a final, principled, fair and
objective manner for both the countries and the taxpayers concerned’.19 Moreover, if a court or
administrative tribunal of either contracting party have already rendered a decision on a tax treaty
dispute, the taxpayer/investor cannot resort to international arbitration.20

Part VI of the MLI introduces significant changes to international tax arbitration.21 If a MAP is
unsuccessful, the arbitration will become a mandatory second stage to resolve the dispute. The
MLI also extends the scope of eligible matters that can be subject to arbitration. Further, an arbi-
tral panel’s award (or decision) will be binding on the state party to the dispute. More innovatively,
Article 23 of the MLI provides for two alternative arbitration methods. The first, ‘final offer’ arbi-
tration (commonly known as ‘baseball arbitration’), is the default form of arbitration. The second
is the ‘independent opinion’ arbitration, which states can select over ‘final offer’ arbitration.

Under the ‘final offer’ arbitration system, the competent authorities will present the arbitral
panel with a proposed solution to the dispute and the arbitrators are only allowed to side with
the position of one of the parties. In making the decision, the arbitrator will not provide reasons
and cite legal authorities.22 As such, the power of the arbitrators is severely restricted. This mech-
anism substantially differs from the ‘independent opinion’ arbitration method. This method is
more akin to traditional arbitration proceedings, where the arbitrators will render a reasoned deci-
sion based on the parties’ arguments and evidence. This means that arbitrators will be called upon
to interpret the relevant sources of law (treaty provisions and domestic legislation) and apply them

17For a discussion on international tax arbitration before the MLI see J. Arnold, ‘The Scope of Arbitration under Tax
Treaties’, in Lang and Owens, supra note 6, at 111; Chaisse, supra note 5, at 168–70.

18See OECD Model Tax Convention, supra note 1, Art. 25.
19OECD, ‘Improving the Resolution of Tax Treaty Disputes’, 2007, available at www.oecd.org/ctp/dispute/38055311.pdf.
20See OECD Model Tax Convention, supra note 1, Art. 25(5).
21For a detailed analysis of the arbitration mechanisms adopted in the MLI see N. Bravo, ‘Mandatory Binding Arbitration in

the BEPS Multilateral Instrument’, (2019) 47(8/9) Intertax 693.
22See generally J. Pauwelyn, ‘Baseball Arbitration to Resolve International Law Disputes: Hit or Miss?’, (2018) 22 Florida

Tax Review 40, at 46–7.
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to the facts of the case. In other words, arbitrators are not obliged to adhere to one of the proposed
solutions presented by the competent authorities. Rather, they can decide independently on the
solution to the case.

The role of the taxpayer in these two arbitration methods is limited. Under Article 19 of the
MLI, the taxpayer/investor can refer the dispute to arbitration if the MAP case has not been
resolved within a period of two years. However, as with the MAP, the arbitration proceedings
will be under the control of the competent tax authorities.

Under Article 18 of the MLI, states can choose to incorporate one of these two arbitration
mechanisms into their existing DTTs. On 28 July 2022, the OECD updated the ‘Arbitration
Profiles’ of 31 jurisdictions that have decided to incorporate mandatory binding arbitration under
Part VI of the MLI.23 These states are divided regarding their preference between the ‘final offer’
and ‘independent opinion’ arbitration mechanisms. For instance, the United Kingdom (UK),
Luxembourg and Singapore have opted for the ‘final offer’ arbitration procedure, whereas
Slovenia, Portugal and Papua New Guinea prefer the ‘independent opinion’ arbitration procedure.

2.2 Dispute settlement mechanisms under the EU Dispute Resolution Directive

The EU Dispute Resolution Directive also introduces substantial changes to international tax arbi-
tration, but with respect to disputes under DTTs concluded between member states of the EU.24 If
a MAP under an intra-EU DTT is unsuccessful, the Directive offers states the choice between
different binding and non-binding dispute resolution methods.25 The Directive also extends
the scope of eligible matters that can be subject to arbitration. However, the Directive goes beyond
the MLI by allowing taxpayers/investors to take recourse to national courts to ‘unblock’ arbitra-
tion procedures. The Directive also enables the taxpayer to enforce the decision by resorting to
national courts. Member states were expected to transpose the Directive’s set of rules into national
law by the end of June 2019.

The Directive offers a variety of dispute resolution mechanisms that can be resorted to if the
MAP fails. It adopts a ‘flexible’ approach towards ‘the choice of the method for dispute resolution’.
Under Article 6, a taxpayer can, for instance, request that the competent authorities of the member
states concerned establish an ‘Advisory Commission’ to resolve the dispute. The Advisory
Commission should come to a decision by using ‘independent opinion’ arbitration.26 As explained
above, this type of procedure requires that the arbitrators render a reasoned decision based on the
parties’ arguments and evidence, examining the relevant sources of law (i.e., treaty provisions and
domestic legislation) and apply them to the facts of the case.

Alternatively, the competent authorities can agree to set up an ‘Alternative Dispute Resolution
Commission’. This Commission can also take the form of a committee that is of a permanent
nature (a ‘Standing Committee’). Under Article 10, an Alternative Dispute Resolution
Commission may apply, where appropriate, any dispute resolution processes or technique to solve
the dispute in a binding manner, including the ‘independent opinion’ process or ‘the “final offer”
arbitration process’.27

The Directive also encourages member states ‘to use non-binding alternative dispute resolution
forums, such as mediation or conciliation, during the final stages of the mutual agreement

23See supra note 16.
24Council Directive (EU) 2017/1852 of 10 October 2017 on Tax Dispute Resolution Mechanisms in the European Union,

available at www.eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017L1852&from=EN.
25For an analysis of the arbitration mechanisms adopted in the EU Dispute Resolution Directive see H. M. Pit, ‘The

Changed Landscape of Tax Dispute Resolution Within the EU: Consideration of the Directive on Tax Dispute Resolution
Mechanisms’, (2019) 47(8/9) Intertax 745.

26See EU Dispute Resolution Directive, supra note 24, Art. 6.
27Ibid., Art. 10.
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procedure period’.28 By implication, therefore, the Alternative Dispute Resolution Commission
can also resort to mediation or conciliation should the MAP be unsuccessful.

As to the role of the taxpayer under the Directive, unlike the MLI, the Directive provides the
taxpayer with participation rights in addition to the right to initiate the dispute. It establishes a
right for the taxpayer to provide the deciding panel with information, evidence or documents
relevant to the decision. In addition, taxpayers may also appear (or be represented) before
the panel.

2.3 Matching concerns with fragmentation?

From the above analysis, we can see that the tax law regime has adopted a fragmented approach
towards dispute settlement. Indeed, the MLI and the EU Dispute Resolution Directive provide for
a multiplicity of dispute resolution mechanisms and bodies that can be used as a supplement to the
MAP, ranging from ‘final offer’ and ‘independent opinion’ arbitration procedures to mediation
and conciliation through a permanent Alternative Dispute Resolution Commission. As such, it is
likely that the landscape for resolving international tax disputes will significantly change in the
near future.

For the time being, however, the brand-new procedures implemented through these instru-
ments are in their infancy stage. This raises the question as to how these procedures will affect
the resolution of tax treaty disputes and the position of taxpayers/investors. Differently put, it is
unclear to what extent the fragmentation of dispute settlement will result in a system that will
ensure an efficient and timely resolution of tax treaty controversies.

In the author’s view, the proposed fragmented dispute resolution system can create more prob-
lems than it solves. The mechanisms established under the MLI and the EU Dispute Resolution
Directive leave, in this respect, a number of important issues unresolved. Take, for example, the
‘final offer’ arbitration procedure. As one author writes, this dispute resolution method arguably
provides ‘a tantalizing alternative to conventional arbitration : : : because it appears to be more
prone to productive negotiations, faster, cheaper [and] helps to safeguard long-term relationships’
between states.29 This process can, however, bring a number of negative externalities. One relates
to the limited authority given to arbitrators. There is ultimately no ‘decision’ to be rendered in this
procedure since the arbitrators need not interpret and apply treaty provisions based on an inde-
pendent assessment of the parties’ views. Accordingly, as Petruzzi notes, ‘final offer’ arbitration
cannot create a precedent,30 implying that it does not provide guidance for future arbitrators
deciding disputes under the same DTT.

The ‘final offer’ arbitration mechanism could also lead to challenges under national arbitration
laws. Limiting ‘the parties’ rights to a reasoned award’, Gupta observes, ‘is prejudicial to an award’s
validity’.31 The parties’ right to have a reasoned award forms part of the mandatory provisions of
most modern arbitration seats around the world. Article 1482 of the French Civil Code of
Procedure, for instance, provides that ‘the arbitral award shall succinctly set forth the respective
claims and arguments of the parties and : : : shall state the reasons upon which it is based’.32

Similarly, Section 611(2) of the Austrian Code of Civil Procedure provides that a failure to provide

28Ibid.
29D. R. Di Bella, ‘“Final-Offer Arbitration”: A Procedure to Save Time and Money?’, Kluwer Arbitration Blog, 25 January

2019, available at arbitrationblog.kluwerarbitration.com/2019/01/25/final-offer-arbitration-a-procedure-to-save-time-and-
money/.

30R. Petruzzi, P. Koch and L. Turcan, ‘Baseball Arbitration in Comparison to Other Types of Arbitration’, in Lang and
Owens, supra note 6, at 139.

31K. Gupta, ‘The Perceived Tension Between Party Autonomy and Expedited Procedure Under SIAC Arbitration Rules
2016’, (2019) American Review of International Arbitration, at 2.

32French Civil Code of Procedure, Art. 1482. Original version of the provision: ‘La sentence arbitrale expose succinctement
les prétentions respectives des parties et leurs moyens. Elle est motive.’
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decisive reasoning can be a ground for setting aside an arbitral award. In applying this provision,
the Austrian Supreme Court recently set aside an arbitral award partially due to the violation of
the procedural ordre public on the grounds that the arbitral tribunal did not sufficiently reason its
award.33

The ‘independent opinion’ arbitration mechanism could address these concerns since it
allows the arbitrators to rule on the entirety of the dispute, considering the facts and arguments
as presented by the parties. However, as Mooij aptly notes, the independent opinion as imple-
mented in the MLI and EU Dispute Resolution Directive is ‘silent on who shall administer arbi-
trations, and so are their official explanations nor, for that matter, are there more than a
minimal number of existing bilateral tax treaties that address the issue of administration’.34

This will bring new challenges regarding the support and conduct of the arbitration, such as
constituting the arbitral tribunal, ensuring arbitrators independence and impartiality, and deter-
mining the applicable procedural rules (e.g., submission of evidence and organization of
hearings).

Developing fair and effective rules to ensure independence and impartiality is fundamental to
the legitimacy of the tax treaty regime and each member of the arbitral tribunal. Concerns over
how to ensure independence and impartiality are also reflected in the MLI, which provides that
‘[e]ach member appointed to the arbitration panel must be impartial and independent’ at the time
of accepting the appointment and during the proceedings.35 The MLI further clarifies that arbi-
trators must be free of any relationship with ‘the competent authorities, tax administrations, and
ministries of finance of the Contracting Jurisdictions and of all persons directly affected by the
case (as well as their advisors)’.36 The MLI, however, does not contain a provision with disclosure
obligations and the possibility for the parties to challenge an arbitrator.

A further unresolved issue with the ‘independent opinion’ procedure relates to the fiscal sov-
ereignty of states. Hearson and Tucker claim that ‘[u]nder mandatory binding tax arbitration,
states cede sovereignty over the interpretation of international tax agreements to panels of trans-
national tax adjudicators of states’.37 Sidhu similarly observes that ‘states are extremely protective
of their fiscal sovereignty and unwilling to subject their taxing powers to adjudication’.38 Cruz
believes that if arbitral decisions conflict with domestic sovereignty regulations, competent
authorities may have no incentive to conclude MAP cases or to avoid treaty interpretations that
undermine the other state and the interests of taxpayers.39

The ‘independent opinion’ procedure can also give rise to interpretative inconsistency con-
cerns. Given the existence of thousands of DTTs containing similar language, different arbitral
panels can be asked to apply and interpret the same investment treaty or different treaties with
similar provisions. However, in their current form, the arbitration mechanisms of the MLI and the
Directive do not provide a system of precedent that constrains arbitrators to follow the interpre-
tations adopted by previous panels. This can lead to inconsistent interpretations. Wijnen explains
this concern as follows:

33OGH, 28 September 2016, No. 18 OCg 3/16i. For a discussion of the case see S. Lukic and A. Grill, ‘Austrian Supreme
Court Establishes New Standards as Regards the Decisive Underlying Reasoning of Arbitral Awards’, Kluwer Arbitration Blog,
24 December 2016, available at arbitrationblog.kluwerarbitration.com/2016/12/24/austrian-supreme-court-establishes-new-
standards-as-regards-the-decisive-underlying-reasoning-of-arbitral-awards/.

34H. Mooij, ‘Arbitration Institutes: An Issue Overlooked’, (2019) 47(8/9) Intertax 737, at 737.
35See MLI, supra note 13, Art. 20(2)(c).
36Ibid.
37M. Hearson and T. N. Tucker, ‘“An Unacceptable Surrender of Fiscal Sovereignty”: The Neoliberal Turn to International

Tax Arbitration’, (2021) Perspectives on Politics, at 1.
38See Sidhu, supra note 6, at 604.
39N. Q. Cruz, ‘International Tax Arbitration and the Sovereignty Objection: The South American Perspective’, (2008) 51

Tax Notes International 1, at 6.
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even if the arbitration were one day to become a regular judicial phenomenon, there is little
chance that arbitration on a per treaty basis would ever result in a uniform interpretation of
tax treaties. As arbitration commissions are not bound by the laws of the two treaty partner
states, their decisions are not automatically taken as a precedent by the courts of these
states.40

The lack of uniformity in treaty interpretation will undermine the legitimacy of the tax law regime
and will make it difficult for states and taxpayers/investors to ascertain the exact scope of treaty
commitments.

Moreover, the arbitration mechanisms implemented through the MLI and the EU Dispute
Resolution Directive will remain under the exclusive control of the competent tax authorities.
The Directive gives member states room for conferring participation rights upon taxpayers,
but the exact scope of those rights is unclear. This is at odds with the fact that the taxpayer
should initiate the arbitration procedure since he is the ultimate beneficiary of the proceedings
suffering from double taxation. As Perrou rightly remarks, ‘at the current level of development
of international (economic) law and human rights law, [the absent taxpayer] can no longer be
justified’.41

The fragmentation of dispute settlement can also instigate treaty shopping practices.
Rosenbloom described this phenomenon as:

the practice of some investors of “borrowing” a tax treaty by forming an entity (usually a
corporation) in a country having a favourable tax treaty with the country of source -that
is, the country where the investment is to be made, and the income in question is to be
earned.42

Treaty shopping is mainly associated with the substantive benefits of tax treaties. With the forth-
coming diversification of dispute settlement mechanisms in DTTs, treaty shopping can become a
tool that taxpayers can also employ to ‘shop’ between more favourable procedural protections that
would have otherwise been unavailable.

For example, a corporation (LUCo) resident in Luxembourg (the home country) may own a
corporation (CACo) in Canada (the source country). Suppose that the Luxembourg-Canada DTT
does not provide for arbitration, but the DTT between Luxembourg and the US allows taxpayers
to resort to ‘independent opinion’ arbitration. LUCo could qualify for the procedural benefits
under the Luxembourg-US DTT by forming a corporation (USCo) in the US (the third country)
or by transferring the stock of CACo to USCo.

By supplementing the MAP with a mandatory arbitration mechanism, the OECD and the EU
certainly strive towards establishing a more efficient and effective resolution of tax treaty dis-
putes. Yet, the creation of different and potentially overlapping arbitration mechanisms may
not ultimately be the way forward to achieve that purpose. Several deficiencies still remain in
each proposed mechanism, resulting in a higher level of uncertainty for both taxpayers and
states. The aim should be to achieve more predictability, and it is doubtful whether fragmen-
tation is the right approach to that end. A similar problem is palpable in the investment law
regime.

40W. F. G. Wijnen, ‘Some Thoughts on Convergence and Tax Treaty Interpretation’, (2013) 67(11) Bulletin for
International Taxation 575, at 577.

41K. Perrou, Taxpayer Participation in Tax Treaty Dispute Resolution (2014), summary.
42H. D. Rosenbloom, ‘Derivative Benefits: Emerging US Treaty Policy’, (1994) 22(2) Intertax 83, at 83. For a comprehensive

analysis on the practice of treaty shopping in the international tax system see L. De Broe, International Tax Planning and
Prevention of Abuse (2008).
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3. Fragmenting dispute settlement mechanisms in international investment law
The international investment regime is governed by over 3,000 IIAs, including bilateral invest-
ment treaties (BITs), free trade agreements (FTAs) and multilateral investment agreements.43

These treaties aim to promote foreign direct investment.44 They provide investors with an unprec-
edented level of substantive and procedural protections but offer no reciprocal rights for states
wishing to preserve regulatory space.45 Substantively, investment treaties generally require host
states to pay compensation in the event of an expropriation, provide fair and equitable treatment
(FET) as well as complete protection and security, provide equal treatment for foreign and domes-
tic investors (national treatment) and treat all foreign investors alike (most-favoured-nation treat-
ment (MFN)).46

Procedurally, unlike DTTs, investment treaties allow investors to directly challenge policy
measures that may affect their investments before arbitral tribunals and claim for high compen-
sation amounts.47 Investment treaties contain ISDS provisions that offer investors the possibility
to resort to different arbitral institutions for the administration of the process, including the
International Centre for the Settlement of Investment Disputes (ICSID), ad hoc tribunals estab-
lished under the United Nations Commission on International Trade Law (UNCITRAL)
Arbitration Rules, and the International Chamber of Commerce (ICC).48

The preferred mechanism for the resolution of investment disputes is ICSID.49 The ICSID
regime, unlike the other arbitral fora where the award can be set aside before national courts
at the seat of the arbitration, is largely self-contained. The review of the award is, thus, limited
to the ICSID annulment system and the narrow grounds outlined in Article 52(1) of the
ICSID Convention. This Convention contains stricter grounds for annulment of the award than
those provided in the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, which commonly governs non-ICSID arbitration proceedings.50

The number of ISDS claims reached 1,190 at the end of 2021.51 As discussed in Section 4, these
claims include arbitrations arising from taxation measures adopted by host states, such as windfall
tax, value-added tax, income tax, and import taxes. The unprecedented rise in ISDS claims against
states has put into question the legitimacy of this system and the treaties from which its jurisdic-
tion and substantive rules largely derive.52 Critics argue that the regime unduly restricts host
states’ regulatory policy space, cannot guarantee arbitrators’ independence and impartiality, fails

43UNCTAD, ‘International Investment Agreements Navigator’, available at investmentpolicy.unctad.org/international-
investment-agreements/. According to UNCTAD, 2,555 IIAs are in force today.

44For a detailed analysis of the history and proliferation of investment treaties see J. W. Salacuse, The Law of Investment
Treaties (2021).

45See generally, on the asymmetry of investment treaties, P. Dumberry, ‘Suggestions for Incorporating Human Rights
Obligations into BITs’, in K. Singh and B. Ilge (eds.), Rethinking Bilateral Investment Treaties: Critical Issues and Policy
Choices (2016), 211.

46For a discussion on the investment protection standards contained in investment treaties see J. Bonnitcha, Substantive
Protection Under Investment Treaties: A Legal and Economic Analysis (2014).

47For a recent study on costs and damages in ISDS see M. Hodgson, Y. Kryvoi and D. Hrčka, ‘2021 Empirical Study: Costs,
Damages and Duration in Investor-State Arbitration’, British Institute of International and Comparative Law and Allen &
Overy, June 2021.

48J. Pohl, K. Mashigo and A. Nohen, ‘Dispute Settlement Provisions in International Investment Agreements: A Large
Sample Survey’, OECD Working Papers on International Investment, 2012/02, OECD Publishing.

49UNCTAD, ‘Facts on Investor–State Arbitrations In 2021: With a Special Focus on Tax-Related ISDS Cases’, IIA Issue
Note, July 2022.

50A. Reinisch and L. Malintoppi, ‘Methods of Dispute Resolution’, in P. Muchlinski, F. Ortino and C. Schreuer (eds.), The
Oxford Handbook of International Investment Law (2008), 691, at 700–1.

51See UNCTAD, supra note 49.
52T. Dietz, M. Dotzauer and E. S. Cohen, ‘The Legitimacy Crisis of Investor-State Arbitration and the New EU Investment

Court System’, (2019) 26 Review of International Political Economy 749; M. Waibel et al. (eds.), The Backlash against
Investment Arbitration: Perceptions and Reality (2010); S. D. Franck, ‘The Legitimacy Crisis in Investment Treaty
Arbitration: Privatizing Public International Law Through Inconsistent Decisions’, (2005) 73(4) Fordham Law Review 1521.
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to ensure consistency between decisions, lacks transparency, and leads to overly long and expen-
sive proceedings.53

Criticism surrounding the independence and impartiality of arbitrators is ‘directed against the
central feature of party appointment, and the propriety of connections between arbitrators and
parties, the issues of multiple appointments, double-hatting, and issue conflict, and implicit pro-
investor [or pro-state] bias’.54 Party appointment of arbitrators can at times be perceived as a
‘moral hazard’ and become problematic.55 The reason being that an arbitrator appointed by
the state, for instance, may have an incentive to decide in its favour with the objective to express
loyalty and obtain reappointments. Repeat appointments in turn risk increasing an arbitrator’s
tendency to decide in favour of the party making such appointments. Double-hatting is another
growing concern. Some of the arbitrators who decide ISDS claims also periodically serve as coun-
sel in other investment arbitration cases. The fear here is that an arbitrator’s decision might be
influenced by arguments they wish to make in a case where they are litigants. These situations may
create the appearance of conflict.56

Another notable concern is interpretative inconsistency, considered as ‘one of the most salient
problems for governments as well as commentators’.57 It goes to the very heart of the backlash
against the regime. As in the tax system, there is no system of precedent in investment arbitration
that constrains arbitrators to follow prior awards. As such, arbitrators tend to adopt different
interpretations of provisions contained in the same investment treaty or of identical or similarly
worded provisions contained in different investment treaties. A recent example of inconsistency in
treaty interpretation includes decisions where tribunals have taken opposite views as to whether
dual nationals should be entitled to treaty protection.58

In response to these criticisms, an increasing number of states are reviewing and amending
their IIAs.59 This reform process is frequently framed in terms of the need to mitigate the asym-
metry prevalent in investment treaties by aligning investment protection with other state interests.
In this regard, states are incorporating provisions in investment treaties to safeguard the right to
regulate, impose obligations upon investors and limit the scope of investment protection stand-
ards.60 Investment law reforms also cover dispute resolution mechanisms. Although most invest-
ment treaties maintain the traditional ad hoc ISDS system, an increasing number of states are
resorting to other alternatives, thereby adopting a fragmented approach towards dispute settle-
ment. Given space constraints, we will only focus on the most salient reforms that have been

53C. Giorgetti et al., ‘Independence and Impartiality of Adjudicators in Investment Dispute Settlement: Assessing
Challenges and Reform Options’, (2020) 21 Journal of World Investment and Trade 441; J. Arato, C. Brown and F.
Ortino, ‘Parsing and Managing Inconsistency in Investor-State Dispute Settlement’, (2020) 21 Journal of World
Investment and Trade 336; C. Henckels, ‘Protecting Regulatory Autonomy through Greater Precision in Investment
Treaties: The TPP, CETA, and TTIP’, (2016) 19 Journal of International Economic Law 27; J. A. Maupin, ‘Transparency
in International Investment Law: The Good, the Bad, and the Murky’, in A. Bianchi and A. Peters (eds.), Transparency
in International Law (2013), 142.

54See Giorgetti et al., ibid., at 452. Note that several empirical studies have also recently focused on concerns related to
independence and impartiality to assess whether the concerns were backed by data. See, for example, D. Behn, M.
Langford and L. Létourneau-Tremblay, ‘Empirical Perspectives on Investment Arbitration: What Do We Know? Does It
Matter?’, (2020) 21(2-3) Journal of World Investment and Trade, 188, at 240–9.

55J. Paulsson, ‘Moral Hazard in International Dispute Resolution’, (2010) 25(2) ICSID Review – Foreign Investment Law
Journal 339.

56Empirical studies suggest that up to half of investment arbitration cases may be affected. See, e.g., M. Langford, D. Behn
and R. Lie, ‘The Ethics and Empirics of Double Hatting’, (2017) 6(7) European Society of International Law Reflections.

57See Arato, Brown and Ortino, supra note 53, at 337.
58For a discussion of this case law see J. G. Olmedo, ‘Recalibrating the International Investment Regime through Narrowed

Jurisdiction’, (2020) 69 International and Comparative Law Quarterly 301. For other cases of inconsistent interpretations see
Arato, Brown and Ortino, supra note 53.

59A. Roberts, ‘Investment Treaties: The Reform Matrix’, (2018) 112 American Journal of International Law Unbound 191.
60UNCTAD, ‘UNCTAD’s Reform Package for the International Investment Regime’, 2018, available at investmentpolicy.

unctad.org/publications/1190/unctad-s-reform-package-for-the-international-investment-regime-2018-edition-.
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implemented, namely the establishment of an investment court system, the replacement of ISDS
with interstate arbitration mechanisms and the introduction of exhaustion of local remedies
requirements.

Some of these reforms are also being discussed under the auspices of the UNCITRAL Working
Group III. This Group was given a broad mandate to: (i) identify and consider concerns regarding
ISDS, (ii) consider whether reform is desirable and, if so, (iii) develop any relevant solutions to be
recommended to the UNCITRAL Commission.61 The Group has also identified concerns pertain-
ing to consistency, coherence, predictability and correctness of decisions by arbitrators, concerns
pertaining to their independence and impartiality, and concerns pertaining to cost and duration of
ISDS cases. In April 2019, the Working Group agreed that reform was necessary and began to
discuss reform options,62 which are currently being developed through a draft work plan.63

3.1 The investment court system

In Europe, mobilization against ISDS has been exceptionally high, to the point that the EU Trade
Commissioner dubbed ISDS ‘the most toxic acronym in Europe’.64 In March 2018, the Court of
Justice of the European Union (CJEU) held in the Achmea case that the ISDS clause in the
Netherlands-Slovakia BIT is incompatible with EU law.65 Following up on the legal consequences
of this ruling, in January 2019, member states issued declarations in which they agreed to termi-
nate their intra-EU BITs.66 As a result, potential alternatives for the resolution of intra-EU invest-
ment disputes are under discussion.

At the same time, the EU has developed an investment court system (ICS) to hear claims under
treaties concluded with non-EU states.67 The ICS was included in the Comprehensive Economic
and Trade Agreement (CETA), concluded between the EU and its member states and Canada.68

This system, which was recently ‘Europeanized’ by the CJEU,69 replaces the traditional ISDS
model found in most investment treaties. The ICS has also been included in other trade agree-
ments concluded with other states, including Singapore, Vietnam and Mexico.70

The ICS represents a significant departure from the long-standing ad hoc ISDS model of party-
appointed arbitrators. It provides for a standing mechanism for the settlement of disputes with
two levels of adjudication: a first instance and an appellate tribunal. If a dispute has not been
resolved through consultations, an investor may then proceed to arbitration before the First

61UNCITRAL Working Group III, ‘Possible Reform of Investor-State Dispute Settlement (ISDS)’, UN Doc. A/CN.9/
WG.III/ WP.149, 36th Session 29 October - 2 November 2018, Vienna.

62UNCITRALWorking Group III, ‘Report of Working Group III (Investor-State Dispute Settlement Reform) on the Work
of Its Thirty-Seventh Session’, UN Doc. A/CN.9/970, 37th Session 1-5 April 2019, New York.

63Sachs et al., ‘The UNCITRAL Working Group III Work Plan: Locking in a Broken System?’, Columbia Center on
Sustainable Investment, 4 May 2021.

64P. Ames, ‘ISDS: The Most Toxic Acronym in Europe’, Politico, 17 September 2015.
65Slowakische Republik v. Achmea, Judgment of the Court (Grand Chamber) of 6 March 2018, C-284/16. The arbitration

proceedings that led to a preliminary reference before the CJEU: Achmea BV v. The Slovak Republic, UNCITRAL, PCA Case
No. 2008-13, Award of 7 December 2012. For a detailed analysis of the Achmea judgment see C. Eckes, ‘Some Reflections on
Achmea’s Broader Consequences for Investment Arbitration’, (2019) 4(1) European Papers 79.

66European Commission (Financial Stability, Financial Services and Capital Markets Union), Declaration of the Member
States of 15 January 2019 on the legal consequences of the Achmea judgment and on investment protection.

67L. Puccio and R. Harte, ‘From Arbitration to the Investment Court System (ICS): The Evolution of CETA Rules:’,
European Parliamentary Research Service, 2018.

68EU-Canada Comprehensive Trade and Economic Agreement (CETA), Art. 8.29.
69On 30 April 2019, in light of the Achmea decision, the CJEU, ruling on a request made by the Kingdom of Belgium, issued

an opinion holding that the ISDS investment court mechanism contained in CETA is compatible with EU law. See Opinion 1/
17 pursuant to Art. 218(11) TFEU, CJEU, 30 April 2019. For a summary of the opinion see N. Lavranos, ‘Court of Justice of the
EU Approves CETA Investment Court System’, Practical Law Arbitration Blog, 14 June 2019.

70See EU-Singapore FTA, Art. 3.12; EU-Vietnam FTA, Art. 3.41; revised EU-Mexico FTA, Section C of the Chapter on
Investment of the EU-Mexico Agreement in Principle.
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Instance Tribunal. The Tribunal’s remedies are confined to either monetary damage and any
applicable interest, or restitution of the property. An award by the first instance tribunal may
be appealed to the Appeal Tribunal within ninety days. The Appeal Tribunal will review the
awards based on (i) errors in the application or interpretation of the law, (ii) manifest errors
in the appreciation of facts, including the appreciation of relevant domestic law, and (iii) the
grounds set out in Article 52(1)(a)–(e) of the ICSID Convention.71

With respect to the appointment of arbitrators, investors have no say in the determination of
the ICS’s members deciding their claim. This is so with respect to the selection process of the
members of the First Instance Tribunal and the Appellate Tribunal. Members of the Appellate
Tribunal will be selected by a Joint Committee of the treaty parties after the entry into force
of CETA based on a permanent roster of fifteen judges. The roster will be made up of five EU
nationals, five Canadian nationals, and five third party nationals.72 They are appointed for two
five-year terms and a four-year term. CETA also prevents arbitrators from acting as counsel
or as party-appointed expert or witness in any pending or new investment dispute under
CETA or any other international agreement.73

In its thirty-eighth session, the UNCITRAL Working Group IIII also proposed the inclusion of
an appellate mechanism in investment treaties as a possible reform of the traditional ISDS system.
This suggestion was contained in various proposals submitted by governments in preparation for
the deliberations on the third phase of the mandate of the Group. As part of the discussions, the
Group examined grounds of appeal and standard of review as a central feature to establish the
appellate mechanism.74

3.2 State-to-state arbitration

Another unique solution implemented by states to address the concerns of the current system has
been to replace ISDS with state-to-state dispute settlement (SSDS). Several states have already
opted for this reform option. UNCTAD’s IIA Mapping Project indicates that currently 296
out of 2,584 mapped IIAs only provide for SSDD.75 The most recent examples include the
EU-UK Trade and Cooperation Agreement, Brazil’s Cooperation and Facilitation Investment
Agreements, and the US-Mexico-Canada Agreement (USMCA) with respect to the US and
Canada.

For instance, under Chapter 31 of the USMCA, a dispute settlement process is available to deal
with disputes among USMCA parties ‘regarding the interpretation and application of the agree-
ment or whenever a party state believes that an actual or proposed measure of another USMCA
state is or would be inconsistent with that state’s obligations under the USMCA’.76 The SSDS in
the USMCA provides that if a dispute regarding ‘the interpretation and application of’ the agree-
ment arises ‘the complaining Party may select the forum to settle the dispute’.77

71For a more detailed description of the features of the ICS see J. W. Kim and L. M.Winnington-Ingram, ‘Investment Court
System Under EU Trade and Investment Agreements: Addressing Criticisms of ISDS and Creating New Challenges’, (2021)
16(5) Global Trade and Customs Journal 181.

72See CETA, supra note 68, Art. 8.27.
73Ibid., Art. 8.30(1).
74UNCITRAL Working Group III, ‘Appellate and Multilateral Court Mechanisms’, UN Doc. A/CN.9/WG.III/WP.185,

Resumed 38th session 20-24 January 2020, Vienna. The Group examined the main questions for consideration regarding
the establishment of the appellate mechanism, together with the possible forms that this reform option could take.

75The IIA Mapping Project is a collaborative initiative between UNCTAD and universities worldwide to map the content of
IIAs. The resulting database serves as a tool to understand trends in IIA drafting, assess the prevalence of different policy
approaches and identify treaty examples, available at investmentpolicy.unctad.org/international-investment-agreements/
iia-mapping.

76United States–Mexico–Canada Agreement (USMCA), Art. 31.1.
77Ibid., Art. 31.3.
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Similarly, the Brazil-Malawi BIT allows the treaty parties to choose ‘arbitration mechanisms’
with the agreement of a Joint Committee that should first attempt to settle the dispute:

Before initiating an arbitration procedure, any dispute between the Parties shall be assessed
through consultations and negotiations between the Parties and previously examined by the
Joint Committee : : : If the dispute cannot be resolved, the Parties to the exclusion of the
investors may resort to arbitration mechanisms between States, which are to be agreed upon
by the Joint Committee, whenever the Parties find it appropriate.78

Other investment treaties provide for ad hoc arbitration between the contracting parties or adju-
dication before the International Court of Justice. The Germany-Pakistan BIT, a treaty often
described as the first BIT to be concluded, provides a typical formulation:

In the event of disputes as to the interpretation or application of the present Treaty, the
Parties shall enter into consultation for the purpose of finding a solution in a spirit of friend-
ship. (2) If no such solution is forthcoming, the dispute shall be submitted (a) to the
International Court of Justice if both Parties so agree or (b) if they do not so agree to an
arbitration tribunal upon the request of either Party.79

Some investment treaties submit the disputes to regional courts. For example, the Investment
Agreement for the COMESA Common Investment Area states:

Any dispute between Member States as to the interpretation or application of this Agreement
not satisfactorily settled through negotiation within 6 months, may be referred for decision to
either: (i) an arbitral tribunal constituted under the COMESA Court of Justice in accordance
with Article 28(b) of the COMESA Treaty; or (ii)an independent arbitral tribunal; or (iii) the
COMESA Court of Justice sitting as a court.80

SSDS is not a new phenomenon. Most investment treaties typically contain SSDS settlement
provisions in addition to, rather than in the place of, ISDS clauses.81 SSDS clauses offer states
a parallel and autonomous procedural right to espouse a treaty claim on behalf of its injured
national. As Kulick explains, SSDS provisions can lead to the following category of state-to-state
arbitration: ‘(2) diplomatic protection claims, in which the home state introduces state-to-state
dispute settlement on behalf of the investor for violation of the IIA’.82 It should be noted that
investment treaties do not generally prioritize ISDS provisions over SSDS provisions.83 This
means that the home state can initiate an arbitration even in the presence of an ISDS provision
in the treaty.

78Brazil-Malawi BIT, Art. 13.
79Germany-Pakistan BIT, Art. 11.1.
80Investment Agreement for the COMESA Common Investment Area, Art. 27.
81For a more detailed examination of SSDS clauses see R. Polanco, The Return of the Home State to Investor-State Disputes:

Bringing Back Diplomatic Protection? (2019), at 233.
82A. Kulick, ‘State-State Investment Arbitration as a Means of Reassertion of Control. From Antagonism to Dialogue’, in A.

Kulick (ed.), Reassertion of Control Over the Investment Treaty Regime (2017), 128, at 134.
83J. G. Olmedo, ‘Claims by Dual Nationals under Investment Treaties: Are Investors Entitled to Sue Their Own States?’,

(2017) 8(4) Journal of International Dispute Settlement 695, at 702; M. Paparinskis, ‘Investment Arbitration and the Law of
Countermeasures’, (2008) 79(1) British Yearbook of International Law 264, at 284–5. Paparinskis explains that ‘[w]hile exclu-
sion of diplomatic protection from all cases of investment arbitration is the policy that some States follow, it is a practice of
only a small minority of States and therefore is not sufficiently widespread to create a customary rule’.
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3.3 Local remedies

Some BITs also include the requirement of the exhaustion of local remedies. UNCTAD’s IIA
Mapping Project indicates that currently 89 out of 2,584 mapped IIAs require foreign investors
to first try to resolve the dispute in national courts before submitting the dispute to arbitration.84

A requirement to exhaust local remedies recognizes that domestic courts are the most appropriate
jurisdiction to hear a grievance arising in the public domain.85 The Albania-Lithuania BIT, for
instance, provides that:

In the event of a dispute the Contracting Party in whose territory the investment was made
shall be notified in writing, including detailed information by the investor : : : If such a dis-
pute cannot be settled amicably within six months from the date of the written notification
provided in paragraph 1, and domestic judicial and administrative remedies have been
exhausted, the Contracting Party or the investor shall be entitled to submit the dispute
[to arbitration].86

As another example, the 2018 India-Belarus BIT contains a timeframe for the presentation and
duration of the claim. The treaty states that:

a disputing investor must first submit its claim before the relevant domestic courts or admin-
istrative bodies of the Defending Party : : : within two (2)year(s) from the date on which the
investor first acquired, or should have first acquired, knowledge of the measure’ damaging
the investment.87

The treaty then requires the investor to pursue domestic remedies related to the measure ‘for at
least a period of five years’.88

The ICS, SSDS and domestic remedies represent only a taste of the different mechanisms that
states are including in their treaties in view of the concerns pertaining to the functioning of the
traditional ISDS system. States are also adopting alternative dispute resolution (ADR) methods,
such as conciliation and mediation. As has been noted ‘[t]he recent reforms of treaties signed by
states, either in the form of an investment chapter of an FTA or as stand-alone BITs, show that
mediation/conciliation is slowly gaining attention and traction in treaty language’.89 UNCTAD’s
IIA Mapping Project indicates that currently 627 out of 2,584 mapped IIAs contain either volun-
tary or compulsory mediation/conciliation mechanisms. The UNCITRAL Working Group III is
also proposing mediation as a method of resolving ISDS disputes.90

3.4 Matching concerns with fragmentation?

The foregoing analysis shows that, similar to the tax law regime, the investment law system adopts
a fragmented approach towards dispute settlement. The question now also arises as to whether the

84See IIA Mapping Project, supra note 75.
85M. C. Porterfield, ‘Exhaustion of Local Remedies in Investor-State Dispute Settlement: An Idea whose Time Has Come?’,

(2015) 41(2) Yale Journal of International Law 1; P. Peters, ‘Exhaustion of Local Remedies: Ignored in Most Bilateral
Investment Treaties’, (1997) 44(2) Netherlands International Law Review 233.

86Albania-Lithuania BIT, Art. 8.
87Belarus-India BIT, Art. 15.
88Ibid.
89Kessedjian et al., ‘Mediation in Future Investor–State Dispute Settlement’, (2022) Journal of International Dispute

Settlement.
90UNCITRAL Working Group III, ‘Possible Reform of Investor-State Dispute Settlement (ISDS): Draft Provisions on

Mediation’, UN Doc. A/CN.9/WG.III/WP.217, 43rd Session 5–16 September 2022, Vienna.
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establishment of different and unco-ordinated dispute settlement mechanisms is, in fact, the way
forward to address the different concerns related to the traditional ISDS system.

The creation of an ICS with an appellate mechanism has the potential to mitigate some of the
criticisms, such as the independence and impartiality of arbitrators. The establishment of a per-
manent roster of judges appointed by the CETA Joint Committee can alleviate concerns stemming
from the role of party autonomy in the appointment of arbitrators. This is particularly so with
respect to reappointments as well as conflicts of interests and the perception of bias that arise
from this practice. The CETA’s rule that arbitrators cannot work as counsel or expert in another
proceeding is also a positive development to address the problem of double-hatting. Moreover,
‘[d]epending on the grounds of appeal’, Giorgetti writes, the appellate mechanism could ‘scruti-
nize how double-hatting, issue conflicts or contacts between arbitrators and parties are dealt with
in first-instance arbitrations and set aside or annul arbitral awards if inappropriate behaviour is
detected’.91 However, it can be argued that the ICS would invert problems about the independence
and impartiality of arbitrators. This is because a nomination system controlled by states can lead
to a court populated by ‘pro-State’ judges.92 This problem could be addressed by replacing the
system of state party appointment with one where judges are appointed by an institution or
an international organization.

The ICS can also deal with concerns relating to inconsistent interpretations. As previously
explained, international investment law is composed of a decentralized and unco-ordinated net-
work of thousands of, mostly bilateral, investment treaties. Many countries in the world have
negotiated these instruments on the basis of treaty models, and there is a high degree of similarity
in the wordings of treaty provisions. As such, different arbitral panels have been asked to apply the
same investment treaty or different treaties with similar provisions. With a standing two-tier sys-
tem, a MIC would ensure predictability and consistency in the interpretation of treaty provisions,
thereby moving towards a precedent-based system.93 It would, in other words, create an oppor-
tunity to establish authoritative guidance on the application of the treaty. However, as Zarra notes:

it is likely that the goal of coherence cannot be reached through the establishment of an
investment court which operates only within the framework of a single treaty: this might,
at most, ensure consistency in the application of such a treaty, but surely the court will
be not able to ensure consistency with regard to other treaties, considering that—in lack
of a principle of stare decisis in international investment law—different tribunals are poten-
tially free to interpret other treaties’ provisions as they want.94

Moreover, in its current form, the ICS does not address concerns about the asymmetry prevalent
in the system. As mentioned above, most investment treaties provide foreign investors with an
unprecedented level of substantive and procedural protections but offer very little safeguards
to host countries. In this respect, arbitrators do not generally consider arguments by states regard-
ing their policy powers to regulate, nor do they value other non-investment interests of states
when deciding investment disputes, such as human rights, the environment and labour stand-
ards.95 The ICS still prioritizes the rights of foreign investors over the public interests of states.
It offers a one-sided dispute resolution mechanism, meaning that states are not allowed to bring

91See Giorgetti et al., supra note 53, at 467.
92Submission from the Government of Bahrain, 29 August 2019, UN Doc. A/CN.9/WG.III/WP 180, paras. 31–32.
93M. Feldman, ‘Investment Arbitration Appellate Mechanism Options: Consistency, Accuracy, and Balance of Power’,

(2017) 32(3) ICSID Review – Foreign Investment Law Journal 528.
94G. Zarra, ‘The Issue of Incoherence in Investment Arbitration: Is There Need for a Systemic Reform?’, (2018) 17(1)

Chinese Journal of International Law 137, at 177. See also C. J. Tams, ‘An Appealing Option? The Debate about an
ICSID Appellate Structure’, (2007) 4(5) Transnational Dispute Management, at 24.

95S. Schill and V. Djanic, ‘Wherefore Art Thou? Towards a Public Interest-Based Justification of International Investment
Law’, (2018) 33(1) ICSID Review - Foreign Investment Law Journal 29.
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claims against investors for their misconduct. A SSDS mechanism could mitigate these
concerns.

SSDS can serve to align investment protection with other public interests, showing more
respect for state sovereignty.96 In this connection, states can apply restraints with respect
to the claims they are willing to pursue on behalf of investors and the type of government
measures that can be challenged. States can also exert more control over the resolution of
the dispute. This has the potential to prevent investment disputes as it creates a stronger
incentive for investors to negotiate in collaboration with their home state. However, as an
author has explained:

State-state arbitration would not resolve concerns about lack of consistency, coherence,
predictability and correctness of arbitral decisions, unless major changes were also made
to arbitral procedures. Where there was standing consent to state–state arbitration, power
asymmetries could still apply, and the chilling effect of diplomatic pressure on governments
to change their proposed actions might even intensify.97

In addition, in terms of procedural efficiency, one may question the need for diplomatic protec-
tion claims, especially if a related ISDS claim is pending. The international community provided
good reasons to create a system that allows investors to bring direct claims against host states, a
system that usually offers greater resources to take up claims.

The fragmentation of dispute settlement mechanisms can also trigger the practice of treaty
shopping. This phenomenon is also present in international investment law. Access to virtually
all investment treaties depends on the claimant investor qualifying as a national of one of the
contracting parties. However, many investment treaties along with the ICSID Convention, are
premised on a rather rudimentary set of provisions defining who is an eligible national or investor.
With the support of investment jurisprudence, broad definitions of investor have enabled corpo-
rations and individuals to create a diversity of nationality with the purpose of gaining access to
ISDS or benefiting from the most liberal treaties. Investors can, therefore, avoid resorting to unde-
sirable forums, such as the ICS or SSDS, by structuring their investments through intermediate
companies based in home state jurisdictions that have signed investment treaties that maintain the
ad hoc ISDS mechanism.98

In short, similar to the conclusion reached with respect to the tax law regime, the inclusion of
different and unco-ordinated dispute resolution mechanisms in investment treaties may not be
the way forward to resolve the existing deficiencies of ISDS. An essential objective of a successful
dispute resolution system should be to achieve some level of predictability and certainty and to
consistently deliver comprehensive justice. It is doubtful whether the different mechanisms imple-
mented in each regime will achieve that objective, at least individually. As will be shown, the
potential overlap between disputes subject to investment and tax treaties further illustrates the
potential side effects of fragmentation.

96N. Bernasconi-Osterwalder,. ‘State–state Dispute Settlement Clause in Investment Treaties’ IISD Best Practices Series,
2014, available at www.iisd.org/system/files/publications/best-practices-state-state-dispute-settlement-investment-treaties.
pdf.

97J. Kelsey, ‘UNCITRAL Working Group III: Promoting Alternatives to Investor–State Arbitration as ISDS Reform’,
Investment Treaty News, 2 October 2019, available at www.iisd.org/itn/en/2019/10/02/uncitral-working-group-iii-promoting-
alternatives-to-investor-state-arbitration-as-isds-reform-jane-kelsey/.

98For an analysis on they different ways investors restructure their investment to access more favourable investment treaties
see J. Baumgartner, Treaty Shopping in International Investment Law (2016).
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4. The interplay and overlap between investment and tax treaties
As O’Brien and Brooks explicate, ‘[t]ax treaties and IIAs have much in common’.99 These instru-
ments ‘share the same purpose of facilitating FDI, : : : provide similar legal protections, such as
prohibition of discriminatory treatment of non-nationals [and] are intended to create security and
predictability’ for investors.100 IIAs and DTTs have also ‘proliferated in tandem during the recent
period of intensified globalization’.101 IIAs offer, however, a larger scope of protection for invest-
ment than DTTs.102 As discussed above, tax treaties do not provide investors/taxpayers with direct
access to dispute resolution and only deal with the allocation of taxing rights between contracting
parties over certain types of income and capital gains. Investment treaties offer expansive substan-
tive protections in respect of investments that generate that income and enable investors/tax-
payers to bring direct claims against host states.

Moreover, most IIAs do not exclude taxation from their scope of application and are silent on
their relationship with DTTs.103 This means that investors can be protected from tax-related
measures adopted by host states that violate the IIA’s substantive protections, including measures
that ‘may simultaneously fall within the scope of a DTT as well as an IIA between the relevant
countries’.104 More recent investment treaties contain tax carve-out provisions,105 which exclude
tax measures from all or certain investment protection standards and attempt to prevent incon-
sistencies relating to a taxation measure between IIAs and DTTs. However, these treaties do not
generally define what is meant by ‘taxation measure’, nor do they explain who (investment tribu-
nal or domestic tax authorities) should solve potential inconsistencies.106

The better protection offered by IIAs has resulted in a multiplication of tax disputes before
investment treaty tribunals. According to UNCTAD, between 1987 and 2021, ‘investors have chal-
lenged tax-related measures in 165 ISDS cases based on IIAs’.107 These cases involve different
measures, including regulatory changes to feed-in tariffs for renewable energy production, with-
drawal of VAT subsidies, increase in windfall profit taxes and royalties, the initiation of tax inves-
tigations or audits, and the imposition of capital gain taxes.108

ISDS claims involving domestic tax policies have the potential to overlap with the subject mat-
ter covered by DTTs and MAPs. An illustrative recent example is the Cairn v. India case.109 This
case arose out of India’s decision to retrospectively amend its income tax laws and impose a tax

99M. O’Brien and K. Brooks, ‘Direct Taxation, Tax Treaties and IIAs: Mixed Objectives, Mixed Results’, in A. de Mestral
and C. Lévesque (eds.), Improving International Investment Agreements (2013), 303, at 303.

100Ibid., at 304.
101Ibid.
102See Chaisse, supra note 2, at 10–12; F. Ortino, ‘Substantive Provisions in IIAs and Future Treaty-Making: Addressing

Three Challenges’, (2015) E15 Task Force on Investment Policy; P. Kraan ‘How B.I.T.s May Offer a Legal Remedy in
International Tax Disputes’, (2019) 2(4) ITSG Global Tax Journal 3, at 6–9. M. Sztajerowska, ‘International Investment
Agreements, Double-Taxation Treaties and Multinational Activity: The (Heterogeneous) Effects of Binding’, Working
Paper 2021-44, at 33.

103UNCTAD, ‘International Investment Agreements and their Implications for Tax Measures: What Tax Policymakers
Need to Know: A Guide based on UNCTAD’s Investment Policy Framework for Sustainable Development’, UN Doc.
UNCTAD/DIAE/PCB/INF/2021/3, at 4.

104Ibid., at 16.
105For an analysis on the different types of tax carve-out provisions see M. Davie, ‘Taxation-Based Investment Treaty

Claims’, (2015) 6(1) Journal of International Dispute Settlement 202.
106See UNCTAD, supra note 103, at 17.
107See UNCTAD, supra note 49, at 5.
108For a detailed discussion of the decisions rendered in tax-related ISDS claims see S. Tandon, ‘Issues and Challenges with

Applying Investment Agreements to Tax Matters in the Context of India’s Experience’, (2022) Asia Pacific Law Review; P.
Ranjan, ‘Investor-state Dispute Settlement and Tax Matters: Limitations on State’s Sovereign Right to Tax’, (2022) Asia Pacific
Law Review; S. E. Rolland, ‘The Impact of Trade and Investment Treaties on Fiscal Resources and Taxation in Developing
Countries’, (2020) 21(1) Chicago Journal of International Law 48.

109Cairn Energy PLC and Cairn UK Holdings Limited v. The Republic of India, PCA Case No. 2016-7, Final Award of 21
December 2020.
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liability of US$1.6 billion on Cairn India Ltd for its failure to deduct withholding tax on capital
gains resulting from a series of restructuring transactions that took place among the Cairn group
in 2006.110 Cairn UK initiated UNCITRAL arbitration proceedings under the UK-India BIT,
claiming that India’s measures leading to the imposition of the retroactive tax breached, among
others, its obligation to accord Cairn UK and its investment fair and equitable treatment.

India made several jurisdictional objections, including that challenges to its ‘tax legislation and
policy are excluded from the scope of the BIT and are not arbitrable’:

tax disputes are not capable of being resolved by arbitration under the BIT in light of an
implied exception to the scope of application of the BIT, and of the fact that the
Respondent and the United Kingdom have in fact specifically agreed that tax disputes should
be settled in accordance with the procedure prescribed in the contemporaneous [double tax-
ation avoidance agreements].111

India relied, in this respect, on the UK-India DTT, ‘which does not provide for arbitration, but
rather for a mutual agreement procedure involving consultations between the taxation authorities
of the two States’.112 According to India:

the advancement of [tax] claims under the BIT is incompatible with the [DTT], in which the
Respondent and the UK seek to ensure the “avoidance of double taxation and the prevention
of fiscal evasion with respect to taxes on income and capital gains”.113

In other words, since the measures adopted by India are regulated by the DTT, ‘the BIT should be
read so as to exclude such matters from its scope’.114 The absence of a tax carve-out in the BIT
defining the relationship between this treaty and the DTT did not alter this conclusion, India
added, ‘because at issue here is the existence of general limits to the scope of protection of invest-
ment treaties which exist even if they are not made explicit’.115 Cairn UK should have, therefore,
resorted to the MAP provided in the DTT, instead of challenging India’s tax measures under
the BIT.

The Tribunal disagreed with India. It observed that the UK-India DTT and the UK-India BIT
‘govern different subject-matters’ and that the BIT ‘does not expressly specify that [it] should be
considered to be incompatible with’ the DTT.116 The Tribunal noted, in this respect, that, unlike
the ISDS provision in the BIT, the MAP ‘does not purport to provide a dispute resolution mecha-
nism for situations in which an investor of one of the Contracting States considers that the host
State has violated his rights as an investor’.117 The Tribunal further found that the BIT did not

110India has been subject to other ISDS claims concerning the same retroactive taxation measures. In Vodafone v. India,
under the Netherlands-India BIT, the Tribunal found that India’s retroactive taxation violated the FET standard and ordered
India to cease demanding payment. An award is also reportedly pending in Vedanta Resources v. India, a case under the UK-
India BIT that concerns India’s taxation of the same transaction as in Cairn Energy. Vedanta has reportedly announced in
December 2021 that it has withdrawn its claim and requested the termination of the arbitration, following India’s adoption of
legislation in 2021 that removed the retroactive taxation measures and provided for a refund of previously-paid taxes. See V.
Djanic, ‘[Updated] India’s retroactive taxation disputes seemingly draw to a close, as Vedanta requests discontinuance of its
treaty-based arbitration, while Vodafone also eyes settlement’, Investment Arbitration Reporter, 14 December 2021, available
on subscription at www.iareporter.com/articles/indias-retroactive-taxation-disputes-seemingly-draw-to-a-close-as-vedanta-
requests-discontinuance-of-its-treaty-based-arbitration-while-vodafone-also-eyes-settlement/.

111See Cairn v. India, supra note 109, para. 764.
112Ibid., para. 771.
113Ibid., para. 773.
114Ibid., para. 801.
115Ibid., para. 767.
116Ibid., paras. 803–806.
117Ibid., para. 803(b).
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contain a provision preventing the investor from submitting arbitration claims relating to tax
measures that can potentially fall within the scope of the DTT. The Tribunal upheld jurisdiction
over the dispute and held that India had failed to respect its obligations under the BIT, in partic-
ular, the FET standard.118 India was ordered to pay Cairn UK over US$1.2 billion in
compensation.119

The ConocoPhillips v.Vietnam case is another example of how investment treaty protection can
conflict with rights and obligations under DTTs. This case also relates to capital gains tax on
restructuring of assets. In 2012, ConocoPhillips UK (a UK subsidiary of the US energy giant
ConocoPhillips) sold two of its entities (ConocoPhillips Gama Limited and ConocoPhillips
Cuu Long) to UK-based Perenco Overseas Holding. The only assets held by ConocoPhillips
Gama and Cuu Long were ConocoPhillips’s oil interests in Vietnam. It was reported that
ConocoPhillips sold the companies for US$1.29 billion, making a profit of US$896 million.120

Under the terms of the UK-Vietnam DTT, ‘capital gains generated from transactions involving
shares deriving their value from immovable property situated in one of the contracting states may
be taxed in the jurisdiction where the property is located’.121 The Vietnamese tax administration
interpreted the DTT as granting the state the right to tax capital gains on the transaction since it
derived its value exclusively from oil interests located in Vietnam.122 Based on the current tax rate
in Vietnam, ConocoPhillips would have to pay an estimated US$179 million to the Vietnamese
government for its capital gain. ConocoPhillips refused to pay this tax, arguing that the sale was
between two UK entities with no taxable presence in Vietnam.

In 2015, Vietnam signalled its intention to tax the transaction. In a move designed to prevent
the Vietnamese government from collecting the capital gains tax, ConocoPhillips and Perenco
initiated UNCITRAL arbitration proceedings against Vietnam under the UK-Vietnam BIT.123

On 20 January 2020, the journal Finance Uncovered reported that ConocoPhillips has settled
the case with the government, noting that ‘the US oil giant, has finally paid tax to Vietnam
on a $896m gain from the sale of two oil fields in 2012 – marking a significant climbdown amid
embarrassing legal action and international critic’.124 Although the settlement of the dispute has
been confirmed, the exact terms of the settlement remain undisclosed.

Had the dispute proceeded, Vietnam would have likely raised a jurisdictional objection on
grounds like those invoked in Cairns v. India, arguing that any disagreement between
Vietnam and ConocoPhillips as to the payment of the capital gains tax should have been resolved
through the UK-Vietnam DTT. It is also probable that tribunal would have rejected the objection
on the basis that the UK-Vietnam BIT does not require that investors resorts to the DTT to chal-
lenge tax related measures.

118Ibid., paras. 256–509.
119India challenged the award before the courts of the seat of the arbitration, The Hague. In a decision of 31 December 2021,

the Hague Court of Appeal decided to set aside the award given that Cairn UK did not appear in the proceedings, presumably
in response to India’s decision to withdraw its retroactive tax bill. See L. Bohmer, ‘The Hague Court Sets Aside Cairn v. India
Award based on Cairn’s Decision not to Object to the Set-Aside Application’, Investment Arbitration Reporter, 10 January
2022, available on subscription at www.iareporter.com/iar-search/?desktop-submit= Submit&iarsearch=The�Hague�
Court�Sets�Aside�Cairn�v.�India�Award�based�on�Cairn%E2%80%99s�Decision�&iar_dt= 5&cdfrom=&cdto= .

120‘Oil Firms use Secretive Court Hearing in Bid to Stop Vietnam Taxing their Profits’, Guardian, 15 August 2018, available
at www.theguardian.com/global-development/2018/aug/15/oil-firms-use-secretive-court-hearing-in-bid-to-stop-vietnam-
taxing-their-profits. For a more detailed summary of the case see H. Alencar and J. van Neck, ‘Capital Gains Taxes and
Offshore Indirect Transfers’, Oxfam/Finance Uncovered, 2020, at 16–18.

121See Alencar and van Neck, ibid., at 16. See also UK-Vietnam DTT, Art. 13(2)(a).
122Ibid.
123Ibid.; ConocoPhillips and Perenco v. Vietnam, UNCITRAL, 2017.
124N. Mathiason, ‘Oil Major Settles Huge Capital Gains Tax Bill to Vietnam after Finance Uncovered Investigation’, Finance

Uncovered, 20 January 2020, available at www.financeuncovered.org/stories/oil-major-pays-179m-capital-gains-tax-bill-to-
vietnam-after-finance-uncovered-investigation.
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http://www.financeuncovered.org/stories/oil-major-pays-179m-capital-gains-tax-bill-to-vietnam-after-finance-uncovered-investigation
http://www.financeuncovered.org/stories/oil-major-pays-179m-capital-gains-tax-bill-to-vietnam-after-finance-uncovered-investigation
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A final case worth mentioning is Schooner v. Poland.125 This case involved a BIT claim arising
out of an investment made by two US companies in the mid-1990s in a newly privatized Polish
state enterprise, Kama Foods, an oil and margarine manufacturer. Kama Foods undertook to
receive the payment of management services fees, training and know-how to the company.
For fiscal years 1994 to 1997, Kama Foods recorded the payment of these management fees as
tax-deductible for tax assessment purposes. As a result of a series of inspections conducted in
1997, the Polish tax authorities took a series of tax enforcement measures that disallowed certain
deductions that had been taken by Kama Foods, leading the company to become insolvent.

On 31March 2011, the investors instituted arbitration proceedings under the ICSID Additional
Facility Rules pursuant to the US-Poland BIT. The investors argued that, through its tax measures,
Poland had violated the expropriation, FET, and full protection and protection standards (FPS) of
the Poland-US BIT as well as its provisions relating to the free transfers of investments. Poland
raised several jurisdictional objections. In particular, Poland argued that ‘the entire Tax Claim is
covered by the tax exception provided in Article VI of the Treaty read in conjunction with Article
22 of the Poland – United States Double Tax Treaty (“DTT”) and is, therefore, outside the juris-
diction of this Tribunal’.126 Article VI of the BIT is a tax carve-out provision which reads as
follows:

1. With respect to its tax policies, each Party should strive to accord fairness and equity in the
treatment of, and commercial activity conducted by, nationals and companies of the
other Party.

2. Nevertheless the provisions of this Treaty, and in particular Article IX and X, shall apply to
matters of taxation only with respect to the following:

(a) expropriation, pursuant to Article VII;

(b) transfers, pursuant to Article V; or

(c) the observance and enforcement of terms of an investment agreement or authorization as
referred to in Article IX(1)(a) or (b),

to the extent that they are not subject to the dispute settlement provisions of a convention for
the avoidance of double taxation between the two Parties, or have been raised under such
settlement provisions and are not resolved within reasonable period of time.127

Poland first argued that ‘the phrase “matters of taxation” in Article VI(2) should be defined
broadly as referring to all issues related to the process or system of imposing and charging
taxes’.128 As such, according to Poland, the Tribunal did not have jurisdiction over the claim-
ants’ FET and FPS claims since the tax measures adopted by the state fell within the ambit of that
provision. The Tribunal majority agreed, holding that ‘matters of taxation’ include the ‘assess-
ment and collection of taxes’, which is the type of measure that triggered the claimants’ BIT
claims.129

Second, Poland argued that the Tribunal did not have jurisdiction over the claimants’ remain-
ing claims, expropriation and denial of free transfer, ‘because the Claimants did not resort to the
“dispute settlement provisions of a convention for the avoidance of double taxation” before

125Vincent J. Ryan, Schooner Capital LLC, and Atlantic Investment Partners LLC v. Republic of Poland, ICSID Case No.
ARB(AF)/11/3, Award of 24 November 2015.

126Ibid., para. 179.
127Ibid., para. 209.
128Ibid., para. 211.
129Ibid., para. 284.
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initiating this arbitration as required under Article VI(2) of the BIT’.130 Article 22 of the Poland-
US DTT provides for the MAP. According to the Respondent, ‘the central part of the present
dispute [was] the application of income tax laws which is covered under the DTT’ and thus
the claims fell ‘within the ambit of the mutual agreement procedure’.131 More concretely,
Poland pointed out that the dispute was covered under Articles 8, 11, 13, and 15 of the DTT.132

The Tribunal noted that ‘the central issue in this case relates to deductibility of [management]
costs for the purposes of calculating corporate income tax and the DTT is applicable to income
tax’.133 Despite this, after examining the DTT provisions relied upon by Poland, the Tribunal
found that the dispute was not subject to the MAP. With respect to Article 8 of the DTT, the
Tribunal observed that this provision ‘deals with business profits and sub-article (3) provides that
in determining the profits of a business, deductions for expenses incurred for the purposes of the
business shall be allowed’.134 The Tribunal held that this provision was not relevant in that case at
hand since, according to the ‘Respondent’s own formulation’, the dispute was ‘not whether
Management Services were in fact provided, but whether [the claimants] adequately documented
the provision of the Management Services for the purposes of claiming deductions’.135 With
respect to Article 13 of the DTT, which relates to royalties, the Tribunal found that ‘there is
no issue of royalties being paid to or by anyone in this case and therefore, Article 13 of the
DTT has no application to the present dispute’.136 As to the Tribunal’s position on Article 15
of the DTT, which deals with the taxation of income derived from the provision of services, such
as management services, the Tribunal found the dispute did not concern this issue but rather ‘the
treatment of the expenses incurred by [the claimants] in paying for the Management Services’.137

Finally, the Tribunal decided that ‘the Claimants’ claim that their freedom to transfer funds was
violated because they could not freely transfer the Management Fees [was] very different from the
taxation of dividends covered under Article 11’ and thus that provision was not applicable
either.138

Based on the above analysis, the Tribunal held that it only had jurisdiction to hear the claim-
ants’ claims based on expropriation and transfers of funds pursuant to Article VI(2) of the BIT. On
the merits, however, the Tribunal decided that both claims had failed, and the claimants were,
consequently, not entitled to any damages.139

These three cases give a glimpse of how the investment and tax treaty regimes have the poten-
tial to interact and overlap. With the support of arbitral jurisprudence, and in the absence of a
clear definition regarding the relationship between IIAs and DTTs, disputes arising from tax
related measures can fall within the scope of both treaty regimes. This can lead to the parallel
use of the dispute settlement mechanisms offered in each field to resolve disputes arising out
of the same measure. As UNCTAD explains:

Potentially, a taxpayer could request the relevant competent authority for a mutual agree-
ment procedure (MAP) and, concurrently or afterwards, pursue ISDS claims as an investor

130Ibid., para. 290.
131Ibid., para. 294.
132Ibid., para. 314.
133Ibid., para. 313.
134Ibid., para. 315.
135Ibid.
136Ibid., para. 316.
137Ibid., para. 317.
138Ibid., para. 319.
139The investors have unsuccessfully tried to set aside the award at the seat of the arbitration, Paris. See D. Charlotin,

‘Claimants once Again Fail to Set Aside Treaty Award in Favour of Poland before French Courts’, Investment Arbitration
Reporter, 31 May 2022, available on subscription at www-iareporter-com.ezproxy.mpi.lu/articles/claimants-once-again-
fail-to-set-aside-treaty-award-in-favour-of-poland-before-french-courts/.
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under an IIA concerning the same matter. A MAP between the competent authorities of the
contracting parties or a State-State tax arbitration could be ongoing when an ISDS proceed-
ing is initiated. The outcome of a MAP, tax arbitration or tax litigation could also give rise to
ISDS cases.140

In other words, the proliferation of overlapping and unco-ordinated mechanisms to resolve tax
disputes in the international plane have resulted in further fragmentation. This demonstrates, as
Chaisse aptly observes, that ‘there is a need for better designed international rules and policies on
tax and investment, which would allow the tax and investment worlds to move from mere coex-
istence to cooperation’.141

The opportunity given to investors to challenge tax policies before ISDS tribunals ‘also create
an uncertain environment for states considering tax legislation, potentially chilling the develop-
ment of their fiscal regime’.142 An illustrative example is the decision taken by the Indian govern-
ment to withdraw its retroactive tax demands in order to settle the Cairn v. India and related
arbitrations.143 In the ConocoPhillips v. Vietnam case, however, the parties reached a settlement
by which, according to Finance Uncovered, ConocoPhillips finally agreed to pay capital gain taxes
on the sale of its two subsidiaries. This can set a precedent for other states that wish to levy taxes to
fund public policy objectives. As a journalist put it when discussing the oil industry’s ‘pre-emptive
legal strike’ on Vietnam: ‘As more countries claim their resources have been bought and sold by
foreigners tax-free, this issue is likely to become a new frontier in the anti-tax avoidance
campaign.’144

States are also responding to the increasing volume of ISDS claims involving tax measures by
amending investment treaty provisions. Preserving tax policy autonomy and co-ordinating invest-
ment and tax disputes settlement mechanisms has become an important matter for treaty nego-
tiators. As compared to old-generation IIAs, more recent treaties contain tax carve-out provisions
that aim to completely exclude tax measures from their scope of application and to avoid overlap
between IIAs and the subject matters covered by DTTs.145 The 2016 India Model, for instance,
states that the treaty shall not apply to ‘any law or measure regarding taxation, including measures
taken to enforce taxation obligations’.146 This article further provides that a host state’s decision
that a particular regulatory measure is related to taxation, whether made before or after the com-
mencement of arbitral proceedings, ‘shall be non-justiciable and it shall not be open to any arbi-
tration tribunal to review such decision’.147 As Ranjan notes, ‘it is evident that India has decided to
keep taxation measures outside the purview of the BIT in response to Vodafone and Cairn chal-
lenging India’s retrospective application of taxation law under different BITs’.148

The new 2018 Dutch model BIT mostly aims at avoiding conflicts with DTTs. Article 10(3)
provides that:

140See UNCTAD, supra note 103, at 17. For a detailed analysis on the potential overlaps between IIAs and DTTs see M.
Lang et al. (eds.), The Impact of Bilateral Investment Treaties on Taxation (2017).

141See Chaisse, supra note 2, at 1.
142See Rolland, supra note 108, at 70. See also T. W. Wälde and A. Kolo, ‘Investor-State Disputes: The Interface between

Treaty-Based International Investment Protection and Fiscal Sovereignty’, (2007) 35 Intertax 424, at 434.
143See notes 110 and 119, supra.
144G. Turner, ‘Analysis: How Rich Oil Firms are Using Secretive Court to Fight Capital Gains Tax in Developing World’,

Finance Uncovered, 20 August 2018, available at www.financeuncovered.org/stories/analysis-how-rich-oil-firms-are-using-
secretive-court-to-fight-capital-gains-tax-in-developing-world.

145For an analysis on the different types of tax carve-out provisions see Davie, supra note 105; Rolland, supra note 108.
146India Model BIT 2016, Art. 2.4(ii).
147Ibid.
148P. Ranjan et al., ‘India’s Model Bilateral Investment Treaty: Is India Too Risk Averse?’, (2018) Brookings India, at 35.
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[t]his Agreement does not affect the rights and obligations of a Party under an agreement for
the avoidance of double taxation. In the event of inconsistency between such agreement and
this Agreement, the agreement for the avoidance of double taxation prevails to the extent of
the inconsistency.149

This clause, however, does not clarify how and by whom (ISDS tribunal or domestic tax authori-
ties) inconsistencies should be settled. This means that, as occurred in Schooner v. Poland, it would
be for the ISDS tribunal to determine whether there is a conflict between the IIA and the DTT. The
position of the tribunal regarding a potential conflict between the two regimes may be different
from that adopted under domestic law.

Only a few IIAs, such as Article 14(4) of the Chile-Hong Kong BIT, contain a provision speci-
fying that any determination as to the existence of an inconsistency between a DTT and an IIA
shall be settled by the competent (tax) authorities of the contracting parties.150 Under this mech-
anism, the designated competent authorities shall take a decision ‘within six months of the referral
of the issue’ and such a decision is binding on the arbitral tribunal.151 However, ‘[i]f the designated
authorities have not determined the issue within six months from the date of the referral, the
tribunal or arbitral panel shall decide the issue’.152

The Chile-Hong Kong BIT indeed gives a greater role to host states on taxation claims. This
treaty, however, does not address a possible scenario where the competent tax authorities do not
reach an agreement within the deadline established in the treaty, leaving that decision to the tri-
bunal. That outcome may differ from the one of the competent tax authorities if the same claim is
brought under a DTT.

Putting aside these drafting deficiencies, these treaties only represent the minority of the vast
IIA universe. As previously explained, most IIAs do not address tax issues and are silent on the
relationship between their scope of protection and the subject matter covered by DTTs and MAPs.
In the absence of a consistent and coherent treatment of fiscal matters in tax and investment trea-
ties, investors will continue to challenge tax policies before ISDS tribunals that may potentially fall
within the realm of DTTs. States will, in turn, continue to face the consequences of regulatory
gaps, such as unintended and expansive interpretations of treaty provisions. It is thus necessary
to establish a more effective safeguard for avoiding overlaps between IIAs and tax policymaking.
Recent reform efforts taking place mostly at the bilateral level show how states are trying to
achieve this goal.

Amending or renegotiating IIAs bilaterally or even regionally may not, however, be the most
effective way to advance harmonization between the regimes. This approach will result in con-
tinued fragmentation and will foster treaty shopping by investors that restructure their invest-
ments through companies incorporated in states that have signed IIAs that do not contain tax
carve-out provisions. It is submitted that any reform efforts designed to improve coherence
between IIAs and DTTs will first require the co-operation between investment and tax policy-
makers. They should avoid the formulation of investment and tax policymaking in vacuums.
In this respect, they should seek to minimize the risk of friction between the existing unco-
ordinated and potentially overlapping dispute resolution mechanisms established in investment
and tax treaties. This can be achieved through the establishment of a standing multilateral
mechanism.

149Dutch Model BIT, Art. 10(3).
150Chile-Hong Kong BIT 2016, Art. 14(4).
151Ibid.
152Ibid.
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5. Concluding remarks
An essential objective of any dispute resolution system should be to provide predictability and
certainty and to consistently deliver comprehensive justice. It is doubtful whether the different
mechanisms implemented in the tax and investment law regimes will achieve that objective, at least
individually. This article has shown that the fragmentation of investment and tax dispute settlement
may not the way forward to address the different concerns pertaining to each regime. In its current
form, the different and unco-ordinated mechanisms established in the tax regime fail to effectively
accommodate the interests of taxpayers on the presumption that this will ensure respect for states’
sovereignty in international fiscal policy. Further, these mechanisms can lead to inconsistency and
unpredictability in the interpretation of tax treaties. In investment law, the different and unco-
ordinated systems established in IIAs leave a number of concerns unresolved, including the asym-
metry prevalent in the investment treaty regime and inconsistency in the interpretation of treaty
provisions. The horizontal structure of investment and tax dispute settlement is also evidencing
the side effects of fragmentation. The largely undefined interplay between ISDS and MAP can
undermine the rights and obligations secured in DTTs and allow investors to evade tax policies.

A fruitful alternative to fragmentation would be to establish a centralized multilateral standing
mechanism for the settlement of investment and tax disputes. Current efforts to create that mech-
anism for the international investment regime are ongoing under the auspices of the UNCITRAL
Working Group III. Proposals to address the concerns relating to ISDS include the establishment
of a Multilateral Investment Court (MIC).153 Depending on its design, a MIC has the potential to
offer a unified and more coherent framework through which ISDS shortcomings can be addressed
in a collective manner. As Schill and Vidigal observe, a MIC ‘would be capable of addressing most,
if not all, the concerns identified in the UNCITRAL process: it would ensure greater coherence
and consistency and be more independent and cost-effective than any alternative’.154

If implemented with a permanent two-tier adjudicative system, as proposed by the EU and
other states,155 a MIC would ensure predictability and consistency in the interpretation of treaty
provisions. As Luca notes, ‘[c]concentrating interpretative authority in one centralized, multilat-
eral court – rather than distributing it among several appellate bodies that might be attached to
particular IIAs – could greatly advance predictability on a systemic level with respect to the appli-
cation of IIA provisions’.156 It would further ‘create opportunities for providing authoritative
interpretive guidance on the correct identification and precise application of applicable law under
IIAs’.157 Moreover, if composed of a permanent body of tenured (or semi-tenured) judges, instead
of party-appointed arbitrators, the MIC could reduce the problems associated with independence
and impartiality as it would weaken the link between adjudicators and counsel for investors and
states. The Working Group has also proposed to include in the MIC ‘a mechanism to cater for
possible counterclaims by respondents’, allowing states to bring claims against investors for a
breach of obligations under an investment treaty.158 This would mitigate unbalanced provisions
prevalent in most IIAs

153During its forty-second meeting, which was held in a hybrid format from 14–18 February 2022, the Working Group
WGIII considered a draft text on a standing multilateral mechanism, available at uncitral.un.org/sites/uncitral.un.org/files/
media-documents/uncitral/en/standing_multilateral_mechanism_-_selection_and_appointment_of_isds_tribunal_members_
and_related_matters__0.pdf.

154S. Schill and G. Vidigal, ‘Designing Investment Dispute Settlement à la Carte: Insights from Comparative Institutional
Design Analysis’, (2020) 18(3) Law & Practice of International Courts and Tribunals 314, at 315.

155European Commission, ‘Submission of the European Union and its Member States to UNCITRAL Working Group III’,
UNCITRAL, UN Doc. No. A/CN.9/WG.III/WP.159/Add.1, 24 January 2019.

156De Luca et al., ‘Responding to Incorrect ISDS Decision-Making: Policy Options’, Academic Forum on ISDS Concept
Paper 2020/1, 21 January 2020, at 25.

157Ibid.
158UNCITRAL Working Group III, ‘Possible Reform of Investor-State Dispute Settlement (ISDS), Appellate and

Multilateral Court Mechanisms’, UN Doc. A/CN.9/WG.III/WP.185, 38th Session 20–24 January 2020, Vienna, at 15.
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However, certain questions relating to the creation of a MIC remain open and must be
addressed. The Working Group III has clarified that a MIC ‘would adjudicate over the relevant
underlying international investment instruments, rather than one sole investment treaty with a
unified set of substantive standards and provisions’.159 A key challenge for the MIC, therefore,
would be to harmonize textual differences across substantive standards IIAs. As Bjorklund
highlights:

[o]ne of the hopes for the MIC is to bring greater consistency and coherence to investment
law. How it can do this when the idea is that more than 3000 treaties could feed into one
court—and especially how it can do this when those treaties have different provisions in
them—is a bit unclear.160

Another question relates to the willingness of states to agree on the implementation of a MIC that
will resolve investment disputes arising out of their IIAs. Some authors take an optimistic stance in
this regard, arguing that:

the acceptance by the CJEU of the EU’s participation in international mechanisms for the
adjudication of investment disputes, combined with the EU’s efforts towards establishing a
MIC, greatly increase the likelihood that some form of multilateral institution will emerge
over the coming years.161

Lastly, the Working Group III should discuss how the MIC should deal with investment disputes
relating to tax measures. The development of a MIC could certainly be considered as an option in
the tax law regime, instead of the fragmented approach to dispute settlement adopted through the
MIL and the EU Dispute Resolution Directive. Indeed, as has been argued, ‘the uniformity of tax
treaty interpretation can be better safeguarded and further developed when only one or two inter-
national courts are involved, than in the case of a myriad of bilateral arbitration tribunals’.162

Creating a centralized system of dispute resolution for tax treaty disputes will not, however, pre-
vent investors from challenging tax policies before ISDS tribunals. It is at this point that co-
operation between tax and investment policymakers becomes crucial. Ongoing discussions on
the MIC present a good opportunity to establish this co-operation. A key item for discussion
should be how to create more certainty regarding the relationship between international rules
and policies on tax and investment and, in particular, how the MIC should address situations
where a tax-related matter may simultaneously fall within the scope of a DTT as well as an
IIA between the relevant countries.

This article has offered an initial mapping of the problems created by the fragmentation of
unco-ordinated international and tax dispute settlement mechanisms. This field of inquiry is
in its infancy, but the issues for policymakers are pervasive.

159UNCITRALWorking Group III, ‘Initial Draft of the Pertinent Elements of Selected Permanent International Courts and
Tribunals’, available at uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/030222_pertinent_elements_
of_selected_international_courts_final.pdf.

160A. K. Bjorklund, ‘Arbitration, the World Trade Organization, and the Creation of a Multilateral Investment Court’,
(2021) 37(2) Arbitration International 433, at 442.

161See Schill and Vidigal, supra note 154, at 344.
162M. Lang and M. Zuger (eds.), Settlement of Disputes in Tax Treaty Law (2002), at 529.
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