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Although the number of racial and ethnic minority lawyers in the legal pro-
fession has greatly increased, concern remains about their low percentage
among partners in elite law firms. Using a nationally representative sample of
young American lawyers, we compare a human capital–based theory, which
emphasizes measures of merit, and an institutional discrimination–based the-
ory, which focuses on differences in partner contact and mentoring. The re-
sults indicate that institutional discrimination theory is the better way of
understanding racial and ethnic differences in lawyer retention. Future affir-
mative action programs need to focus not just on access but also the processes
within large firms if minority presence is to be increased.

Discrimination against traditionally less privileged social
groups has been a part of the American legal profession for much
of its early existence. In the first half of the twentieth century,
attention was drawn to the discriminatory experiences of Jewish
and other white ethnic men (Auerbach 1976; Carlin 1966; Horn-
blass 1993; Ladinsky 1963; Smigel 1969). This discrimination
lasted well into the 1970s (Heinz & Laumann 1982), but more
recent work suggests that discrimination against Jewish men is
largely over (Heinz et al. 2005). However, concern remains about
the experiences of women and racial minorities within the legal
profession.
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Even though women and minorities now enter America’s larg-
est law firms in growing numbers, relatively few are retained
through the first decade of practice to join these firms as partners.
Women today are roughly equal to men among entering associates
in large firms, but they constitute only about 17 percent of part-
ners. African and Hispanic Americans each form about 5 percent of
entering associates, but neither group forms more than 1 percent
of partners. So neither women nor minorities are well integrated
into America’s largest and most elite law firms. White males still
make up more than 80 percent of the partners in these ‘‘white
shoe’’ firms (compare Smigel 1969 with Heinz et al. 2005). The
ratio of African American associates to partners is so big that
Sander (2006) calls it a ‘‘racial paradox.’’ We know more about the
slightly longer-term experiences of women than about the more
recent experiences of minorities, but the experiences in large law
firms of women and minorities bear notable similarities and can
help us understand the fate of both groups as more institutionally
predictable than paradoxical. Therefore we use the literature on
women’s experiences within the legal profession as a way of un-
derstanding the experiences of racial and ethnic minorities, which
is the primary focus of this article. Based on our findings, we con-
clude that institutional discrimination may be a better guide than
human capital theory to understanding the experiences of minor-
ities within the legal profession.

Gender As Precursor

Women have mounted recent major challenges to the privi-
leged demography of large firm practice, first gaining entrance to
law schools and then large firms in growing numbers over the last
half of the twentieth century (Epstein 1981; Hagan & Kay 1995).
Despite these gains, theoretical and ideological resistance to
women persists, and this resistance anticipates formidable barriers
to the entry and advancement of minority lawyers. Becker’s human
capital theory (1964, 1985, 1991) is an important academic account
of resistance to both women and minority lawyers.

The emphasis of Becker’s theory is on the efficient develop-
ment of human capital. His gender theory is grounded in the as-
sumption that women lawyers’ capitalization is compromised by a
split in their specialized commitments to the spheres of work and
family. Women are thus assumed to invest less and to be less com-
mitted to their legal careers because they also invest heavily in their
families. The deficit caused by split-sphere specialization is as-
sumed to grow over time and also become a source of ‘‘stereotype’’
or ‘‘statistical discrimination’’ along the partnership track, as

554 Experiencing Discrimination

https://doi.org/10.1111/j.1540-5893.2010.00416.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2010.00416.x


partners form decisions based on exaggerated assumptions about
the work/family split of women associates. However, workplace
efficiency has priority over discrimination in Becker’s theory, and
he concludes that ‘‘exploitation is largely a separate issue from
efficiency in the division of labor by gender’’ (1991:4).

Gendered human capital assumptions about specialization
choice and work commitment are challenged by empirical re-
search (Kay & Gorman 2008). Recent research finds that although
women lawyers fear the consequences of having children for their
occupational careers (Hagan & Kay 2007), they nonetheless still are
‘‘opting in’’ to the practice of law in numbers similar to men
(Percheski 2008). Neither research on women generally (Bielby &
Bielby 1989) nor research on women lawyers specifically (Hagan &
Kay 1995) indicates that women differ significantly from men in
their long-term commitment to their careers. Young women leave
law firms in greater numbers than men and they do not yet attain
partnerships in equal proportion to men (Beckman & Phillips
2005; Hull & Nelson 2000; Kay 1997; Kay & Hagan 1998, 1999),
but these numbers are still changing and there is little evidence that
gender differences in outcomes result from the free and efficient
choices of women to opt out of their investments and commitments
to the legal profession.

Yet human capital theory remains a strong intellectual current
in law firm thinking about gender, and as already noted, this theory
also influences the logic of law firm thinking about race.

Race As Successor

Racial and ethnic minorities have only recently gained entrance
in notable numbers to large firms, and their lower levels of ad-
vancement to partnership relative to entry suggest that today they
experience an even more skeptical reception than women. To ex-
plain this, Beckerian human capital theory substitutes an emphasis
on racial differences in legal learning for the emphasis on gender
differences in family/work specialization. Thus in this human cap-
ital race theory of law firms, hiring preferences linked to affirma-
tive action1 and resulting lowered requirements of academic
achievement replace personal family preferences as the root causal
force. Human capital theory asserts that as a result of affirmative

1 Our reference in this article is to the definition of affirmative action by the Civil
Rights Commission as ‘‘policies and programs that permit the consideration of race, eth-
nicity, national origin or sex in the awarding of contracts, employment, or university ad-
missions in order to provide opportunities to a class of qualified people who have been
historically or actually denied opportunities, and to prevent further discrimination in the
future’’ (cited in Naff 2004:425).
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action policies young minority lawyers who are hired by large U.S.
law firms arrive with a human capital intellectual deficit.

Like the response to specialization decisions of young women,
lower law school grades of minority law students entering firm
practice are thought to be portentous. Human capital theory as-
sumes that partners will socialize and mentor only those associates
they presume to be most intellectually gifted. Again, as in the re-
sponse to gendered specialization differences, cumulative decisions
based on early assumptions about differences in ability and
achievement are assumed to produce significant disparities in le-
gal experience and rewards. But as in the case of gender, this form
of ‘‘stereotype’’ or ‘‘statistical’’ discrimination is not the root con-
cernFthe root cause is assumed to be academic accomplishment,
which is taken as a key measure of performance and merit. Hence
proponents of the human capital merit theory often oppose affir-
mative action policies, claiming they negatively affect those they are
meant to assist (Sander 2004, 2006; Thernstrom 1995).

A Human Capital Merit Theory of the ‘‘Racial Paradox’’

This extension of the logic of Beckerian human capital theory
from gender to race in law firms and its policy implications is no-
tably illustrated in Sander’s (2006) recent and highly publicized law
review article. Sander’s primary focus is on what he calls ‘‘the racial
paradox of the corporate law firm’’: namely, that so many minority
lawyers enter law firms but leave without becoming partners.
Sander’s work is unusual because it uses empirical data from a
unique national study of young lawyers to connect a theory of law
school affirmative action policies with law firm preferential hiring
practices. But it is even more unusual because Sander’s human
capital theoretical approach and reported findings about the con-
nection between law schools (2004) and firms (2006) have attracted
the attention of mainstream media, including both the Wall Street
Journal (Hechinger 2004) and the New York Times (Liptak 2005,
2006). Sander concludes from his research that a ‘‘merit’’ -based
version of what we have called Beckerian human capital theory,
focusing on the determining impact of earlier law school perfor-
mance and measured by academic achievement, plays an impor-
tant role in the later differential retention of African American and
white lawyers who enter law firms. He confidently concludes that
‘‘the ‘merit’ theory is not only intuitively logical; it also fits every piece
of the data’’ (Sander 2006:1818; emphasis added).

Why, Sander begins by asking, are African Americans over-
represented as entering associates at large law firms but paradox-
ically underrepresented among these firm’s new partners? He
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responds, ‘‘I think the most plausible explanation of this paradox is
that the use of large preferences by firms leads to disparities in
expectations and performance that ultimately hurt the intended
beneficiaries of those preferences’’ (Sander 2006:1759). What
Sander regards as a later performance gap linked to preferential
hiring is inferred from earlier career differences in law school
grades. Sander is clear about the meaning attached to law school
grades and their role in law practice. In short, grades matter. The
importance firms attach to grades is rational, so far as we can tell
from the data, both for the short-term skills of associates and for
long-term qualities related to success at the firm. ‘‘The much lower
grades that result from aggressive racial preferences would there-
fore logically pose a substantial handicap for minorities entering
large firms’’ (Sander 2006:1795).

Sander concludes that this ‘‘handicap’’ in grades is further
linked to a pattern of ‘‘benign neglect’’ in the responses of partners
to African American associates. The racial merit performance gap is
a source of ‘‘shunning’’ by partners who decline to socialize with
and mentor African American associates based on their not being
‘‘up to the job.’’ Sander explicitly calls such treatment ‘‘benign ne-
glect.’’ This is presumably an inevitable product of human capital
merit and performance differences and therefore a benign ‘‘ste-
reotype discrimination’’ rather than malign ‘‘overt’’ or ‘‘active dis-
crimination’’ (Sander 2006:1821). The implication is that large
observed disparities in practice performance and merit following
from disparities in earlier law school grades make subsequent
partner discrimination a form of benign stereotyping. However,
Sander does not actually find or report large observed racial/ethnic
disparities in performance inside firms (2006).

Sander also attempts to explain why minorities are underrep-
resented as partners. He argues that minorities are aware of this
‘‘stereotype discrimination,’’ as seen in a lack of mentoring by
partners and assignment of challenging work on cases. As a result,
many minority associates decide to leave large firms early in their
careers, when they are still marketable. This results in fewer
minorities going up for and therefore attaining partner status.

Linking the Theoretical to the Empirical

Sander’s work is not merely theoreticalFit is also empirical.
He presents data from several sources to assess his approach. Yet as
explicit as Sander’s theory is about the role of performance and
merit (as measured by earlier law school grades) in explaining the
racial paradox of corporate law firms, Sander analyzes neither the
combined roles of grades and/or partner social contact and

Payne-Pikus, Hagan, & Nelson 557

https://doi.org/10.1111/j.1540-5893.2010.00416.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2010.00416.x


mentoring, nor the assumed differences in performance/merit in-
side firms, in explaining the paradoxical attrition/retention dispar-
ity between African American and white associates in large firms.

Instead, Sander gives the largest amount of his empirical atten-
tion to the racial difference in law school grades of associates in the
large law firms, followed by a focus on African American/white
within-firm experiences, which reveal no large observed differences
in performance/merit. In his analyses of firm experiences, Sander
conducts a series of bivariate analyses comparing racial differences in
a variety of areas including hours worked, number of cases lawyers
worked on, and responsibilities on cases. He finds no significant
racial differences. He does find significant racial differences in men-
toring and plans to leave the firm, with African American associates
more likely to report a desire for more mentoring, less informal
interaction with partners, and plans to leave large firms within a
year. Sander then closes his argument with comparisons of doubtful
relevance between male/female and African American/white firm
outcomes, as well as large- and small-firm outcomes for African
Americans. He uses these empirical results to support his human
capital–based theory of stereotype discrimination.

Sander then links the empirical analyses to a policy recom-
mendation of eliminating affirmative action policies by encourag-
ing African American law students to enter less elite law schools and
smaller firms, where he argues they could avoid harmful stereo-
type discrimination and achieve better outcomes.

Sander makes his case for reversing affirmative action policies
by describing a set of outcomes he attributes to performance and
merit differences, which he in turn links to earlier grades in law
school and infers but does not measurably observe inside law firms:

The set of problems that plausibly stem from the aggressive use of
racial preferences by law firms are therefore considerable: the
frustration and sense of failure they foster among minority as-
sociates; the reinforcement of negative stereotypes among ma-
jority associates and partners; the likely crippling of human
capital development among many of the most able young mi-
nority attorneys; substantial economic costs and inefficiencies at
the firms themselves; and, of course, the failure of the underlying
goal of this whole process – the integration of elite firms at the
partnership level. It would be hard to imagine a more counter-
productive policy (Sander 2006:1820–1).

In short, Sander’s policy conclusion is that performance-based
merit differences in law school grades play a preparatory and
merit-based prognostic role in driving a stereotyping process that
undermines the subsequent careers of young African American
associates in firms. Therefore, firms should eliminate their affir-
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mative action policies and minority lawyers should go to smaller,
less elite firms.

Coleman and Gulati (2006), two minority former corporate
firm associates and current law professors, accurately anticipated
the public attention Sander’s article would receive, noting that

Sander’s prior work on affirmative action received extensive at-
tention in the national press and, given this article is a provocative
extension of that prior work, we suspect Racial Paradox will as
well. That means that Sander’s article will be one of the few pieces
of academic work that actually gets read and taken seriously by
those outside the academy. To the extent there is material in his
article that will be understood as empirical confirmation of the
lack of qualification of black students, the article imposes a high
cost on those who need no additional obstacles placed before
them (Coleman & Gulati 2006:1826).

Coleman and Gulati therefore lament that Sander’s work has gone
unchallenged by other researchers, saying, ‘‘the effect of Sander’s
study will hopefully be a series of serious follow-up empirical stud-
ies into the causes of black attorneys’ attrition from large firms’’
(Coleman & Gulati 2006:1827), but also concluding that ‘‘we fear
that Sander’s hypothesis about grades and merit being the root
cause of the racial paradox, as opposed to stereotyping, will fill the
vacuum for a significant period of time’’ (Coleman & Gulati
2006:1837).

Coleman and Gulati are right about the failure of timely follow-
up research to address the role hypothesized by Sander of law
school gradesFas an enduring measure of performance and
merit, including within firms, and/or in relation to partner social
contact and mentoringFin explaining the paradoxical attrition/
retention disparity in large American firms. Sander also underes-
timates just how dissatisfied young African American associates are
with their experiences in large law firms and overestimates the
effect of grades on their experiences.

An Institutional Discrimination Theory of ‘‘the Racial
Paradox’’

Despite the success of affirmative action policies in opening
entry-level associate positions for minorities in firms (Kalev et al.
2006; Sander 2006; Simpson 1996), there is also a growing sus-
picion about more subtle but nonetheless explicit discriminatory
practices that are institutionally restricting partner contact and
mentoring and lead to high rates of minority departures from law
firms and larger corporate America (Forman 2003; Wilkins &
Gulati 1996; D. Thomas & Wetlaufer 1997). While Sander locates

Payne-Pikus, Hagan, & Nelson 559

https://doi.org/10.1111/j.1540-5893.2010.00416.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2010.00416.x


merit and performance differences dating to at least law school as
the root causes of the ‘‘racial paradox’’ of high rates of minority
lawyer departures from firms, institutional discrimination theory
provides a more proximate, specific, and parsimonious explana-
tion that makes the racially elevated departures rates not only
nonparadoxical but also institutionally predictable.

Partner contact and mentoring is increasingly recognized as a
key process and source of dissatisfaction and departures from law
firms (Dinovitzer & Garth 2007), especially for African American
lawyers (Higgins 2000; Holder & Vaux 1998). In contrast with hu-
man capital theory, an institutional discrimination theory suggests
that disparity in social contacts with partners and mentoring expe-
riences with partners, rather than disparities in merit and perfor-
mance, can explain the ‘‘paradox’’ of high rates of minority lawyers’
dissatisfaction and departures after being hired into large law firms.
If demonstrated to occur, this discrimination in partner contact and
mentoring net of merit and performance would make racial/ethnic
differences in attrition easily understandable. Given the reduced
institutional investment of firms in human capital transmission to
minority associates through mentoring, and given a subsequent
declining return to minority associates (i.e., on their prior invest-
ment in the reputational capital of the law degrees they have al-
ready received) in the form of new skills, it would simply be
institutionally predictable rather than paradoxical for these minor-
ity associates to leave firms in search of better career opportunities.

It is important to further emphasize just how essential men-
toring by partners can be in law, as well as other occupational
settings. Partner contact and mentoring is a key way of transmitting
knowledge and demonstrating the firm’s investment and long-
term valuing of recruited workers (K. Thomas et al. 1998). Partner
mentorship further provides sponsorship and visibility and may
thereby improve prospects for advancement (D. Thomas 2001).
Partner mentors can also provide access to challenging work as-
signments that can demonstrate the potential of an individual and
provide opportunities for growth (Chanen 2006). Partner mentors
may also help mentees if they are treated unfairly and provide
emotional support in times of stress as well as feelings of accep-
tance, friendship, and support (Wilkins & Gulati 1996).

Access to partners and mentoring may be of particular impor-
tance in large law firms. According to Wilkins and Gulati (1996),
mentoring is the ‘‘royal jelly’’ of law firms because it builds social
skills and contacts as well as legal knowledge. In addition, because
many law firms do not have formal departments and work is or-
ganized informally, the presence of mentors is key to gaining social
access to these groups and the challenging work associated with
them (Chanen 2006; Jenkins 2001).
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Research confirms the concern that racial/ethnic minorities are
less likely to be mentored (Davila 1987; Nicolson 2006; Simpson
1996; D. Thomas 2001; Wilkins & Gulati 1996). This lack of men-
toring is not because of a lack of interest on the part of minorities.
In an IBM task force study, Asian, African American, and Native
American spokespersons identified networking and mentoring as
major concerns among their constituencies. The Hispanic task
force identified recruitment and employee development as its
primary concerns (D. Thomas 2004). Within the field of law, the
picture is not better. Almost half of the women lawyers studied by
Simpson (1996) reported that they did not receive the training and
challenging cases needed to develop their legal skills. Similarly a
study by the American Bar Association of minority women lawyers
found that 67.3 percent desired more and better mentoring by
senior attorneys (Chanen 2006:36).

Wilkins and Gulati (1996) conducted an in-depth qualitative
study of African American associates in large law firms. They main-
tain that racial/ethnic differences in treatment may be systemic
within large law firms. They argue that while the ‘‘superstar’’ asso-
ciates of any ethnicity will receive mentoring and training, racial/
ethnic differences emerge when the ‘‘average’’ associate, the bulk of
the cohort, is considered. They maintain that ‘‘average’’ whites are
more likely to be mentored then ‘‘average’’ African Americans. Once
African Americans realize they are not receiving the training needed
to become partner, they decide to leave earlier in the process, while
they still have some market value. The authors go on to argue that
firms can do this because there are a limited number of partnerships
available and so they are not adversely affected if preference is given
to mediocre whites instead of African Americans because the entire
group cannot become partner (Wilkins & Gulati 1996).

In contrast, Sander (2006) argues that African American asso-
ciates are less likely to be mentored because of their differences in
human capital. If Sander’s human capital–based argument is ac-
curate, then one would expect mentoring and training to matter
less in explaining disparities in retention outcomes once ‘‘merit’’ is
controlled for. If Wilkins and Gulati (1996) and institutional dis-
crimination theory are correct, one would expect mentoring to
continue to impact attrition even when ‘‘merit’’ is controlled for.

In summary, Sander argues that affirmative action preferences
are the source of merit and performance differences in recruitment
that lead to stereotype discrimination in offers of mentoring, re-
tention, and advancement. The alternative position of institutional
discrimination theory, as presented in the work of Wilkins
and Gulati (1996), is that actually affirmative action programs have
not yet advanced far enough into law firm practices and instead
simply have pushed disparate racial treatment further into the
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institutional employment experience, without basis in merit and
performance differences that persist into the workplace from law
school. The institutional discrimination hypothesis is that disparities
in contact and mentoring, apart from disparities in merit and per-
formance, account for differential retention and advancement.

Part of the logic of affirmative action policies is to foresee and
mitigate the occurrence of institutional discrimination at stages
beyond access to education and employment. When institutional
discrimination occurs, its effect is predictable rather than paradox-
ical. If institutional discrimination occurs in partner contact and
mentoring, differential retention is not paradoxical. It is this debate
between stereotype and institutional discrimination that we address
in our analyses. We find, using the same data Sander considered,
that institutional discrimination is a better predictor of minority
attrition.

A National Study of Young Lawyers

The After the JD (AJD) study is the centerpiece of Sander’s ar-
ticle. The AJD study is the focus of his research because it includes
a national oversampling of young minority and nonminority law-
yers in large American law firms, and because the mail-back por-
tion of the survey includes information about law school grades,
mentoring, early work experiences, and perceptions, as well as
plans to leave large firms and dissatisfaction with early practice
experiences in these firms.

AJD is a national longitudinal survey based on an approximate
10 percent sample of American law school graduates who became
lawyers in 2000 and had been in practice for two to three years
(Dinovitzer et al. 2004). The stratification of the sample is by region
and size of the new lawyer population in 2000. The sample in-
cludes all four of the largest legal markets with more than 2,000
new lawyersFChicago, Los Angeles, New York, and Washington,
DC; five of the nine large markets with between 750 and 2,000 new
lawyersFBoston, Atlanta, Houston, Minneapolis, and San Fran-
cisco; and nine smaller markets.

This mail-back survey began in May 2002, with nonrespon-
dents followed up by mail and telephone. Of the original sample
members who were located and who met the criteria for inclusion
in the study, 71 percent responded to either the mail questionnaire
or the telephone interview, for a total of 4,538 valid responses. The
mail portion of the survey used a longer instrument that uniquely
detailed measures of grades and in-firm practice experiences. A
total of 2,609 respondents, or 57.5 percent of the sample, com-
pleted the longer form.
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Sander (2006) restricted his analysis of associates’ plans to leave
firms and work satisfaction to the mail portion of the survey of
respondents in firms with more than 100 lawyers, while Dinovitzer
and Garth (2007) used a missing data imputation approach to in-
clude the phone survey respondents in an analysis that also in-
cluded measures of law school grades, firm experiences, and work
satisfaction in the full sample of lawyers.

While the latter study does not indicate that the outcome of
using the missing data imputation approach would involve differ-
ent results than analysis of the reduced sample, we use the reduced
mail portion of the survey to make our results more easily com-
parable to Sander’s findings. Restricting our analysis to cases in
which there was observed and complete measurement also better
lends itself to a matched cases methodology that we apply. Our
analysis is thus based on responses from 321 lawyers with complete
data in firms with 100 or more lawyers.

Methodology, Merit, and Mentoring

We first present cross-tabulations of race/ethnicity by key vari-
ables in the human capital and institutional discrimination per-
spectives on race and law firms, including law school grades, early
firm performance, partner contact and mentoring experiences,
minority firm presence and perceptions, plans to leave the firm in
the next year, and job satisfaction. We next present reduced-form
weighted logistic and least-squares regressions of our two key out-
come variablesFplans to leave the firm and job satisfactionFon
background demographic characteristics (including race/ethnicity)
and variables (law school grades and performance in the firm) that
are emphasized but untested in Sander’s (2006) human capital
merit and performance theory of the racial paradox of retention
and job satisfaction.2 We then turn to an alternative set of regres-
sions that first introduce the institutional discrimination measures
of partner contact and mentoring experiences that we argue better
explain disparities in retention and job satisfaction, and then we
simultaneously introduce in-firm performance measures and mi-
nority presence and perceptions of firms, law school grades, and
racial/ethnic interaction effects involving perceived discrimination
in firms.

We are especially concerned that we rigorously assess the al-
ternative institutional discrimination theory of partner contact and
mentoring that we argue makes the racial disparity in retention

2 The analyses are weighted to control for the oversample of ethnic minority lawyers
and make the sample nationally representative of young lawyers.
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and job satisfaction institutionally predictable rather than para-
doxical. Ideally, lawyers might be randomly assigned to receive or
not receive partner contact and mentoring in an experimental de-
sign. However, law firms are not experimental laboratories. Pro-
pensity scoring techniques are increasingly used to simulate
randomized experiments with nonexperimental survey data (e.g.,
Gangl 2006; Harding 2003; Lundquist 2004). Such techniques
statistically control for selection bias and allow for more rigorous
statements about the potential causal relationship between inde-
pendent and dependent variables. Yet propensity score matching
can result in its own problems, including a loss of cases that in-
troduces its own alternative biases. We use a ‘‘full matching’’ ap-
proach, which allows us to retain all cases (Stuart & Green 2008),
and we compare these results with ordinary regression findings.

So in addition to presenting the weighted logistic and least-
squares regression results described above, we present results
based on propensity scoring with full matching through the pro-
gram MatchIt. This software establishes our partner contact and
mentoring variables (as nearly as possible) as ‘‘treatment’’ variables
whose effects are not confounded by other observed variables (Ho
et al. 2004, 2007; Stuart & Green 2008). Eliminating selection bias
is especially important in these analyses because many of the vari-
ables that may be related to partner contact and mentoring are also
associated with job satisfaction and retention. By using propensity
scoring with full matching, we can provide a more rigorous and
unbiased assessment without losing valuable cases of the association
between partner contact and mentoring with retention and job
satisfaction.

The key partner contact and mentoring items in the AJD sur-
vey ask respondents if they join partners for meals and if they
desire more and/or better mentoring by partners. In the MatchIt
analyses that supplement the regression results, respondents an-
swering that they join partners for meals and do not desire more
and/or better mentoring are considered to have received the
‘‘treatment,’’ while those answering in the alternative are consid-
ered ‘‘comparison’’ or ‘‘control’’ group members. Specific scores
are assigned to treatment and comparison group members based
on a propensity analysis using the independent variables included
in the final full regression models. The propensity scores are then
used to match treatment and comparison cases.

In full matching, the measured distance is minimized on the
predictor variables in the propensity scoring analysis for the
matched comparison and treatment cases. Each matched set can
have single or multiple treated and control comparison cases. Each
comparison case is assigned a weight based on level of similarity to
the treatment case (treated cases receive a weight of 1). These
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weights are then used in regular statistical analyses such as
weighted regression (Ho et al. 2004, 2007; Stuart & Green
2008). All cases are included and, as noted earlier, the amount of
bias is usually less than achieved with regular propensity scoring
(Stuart & Green 2008).

The resulting adequacy of the matching can be evaluated with
an examination of the standardized biases of the propensity scores
calculated for each of the predictor variables used in the matching
(Stuart & Green 2008). Standardized bias is defined as the absolute
value of the weighted difference in the means of the matched
samples divided by the standard deviation in the full group of
respondents. In our analysis, all these residual scores are 0.25 or
lower. Ho et al. (2007:220; see also Stuart & Green 2008) conclude
that ‘‘the .25 standard deviation figure, although not a universal
constant of nature, is the most common recommendation in the
literature.’’

Plans to leave one’s current position and overall job satisfaction
are the two outcome variables examined in our analyses. Planning
to leave is a dummy variable coded one if the respondents indicate
they expect to leave their large firm position within a year. Overall
job satisfaction is a composite measure ranging from one to seven,
indicating the average of each respondent’s reported satisfaction
about issues of recognition, responsibility, performance evaluation
process, and value of work. The 17 items included in this com-
posite load well as a scale and have a Cronbach a score of 0.866.
Descriptive information about all variables included in our models
is presented in the Appendix.

The matching variables, which are also included in the regres-
sion analyses, consist of a variety of demographic characteristics
such as gender, race/ethnicity, marital status, and number of chil-
dren. In addition, law school merit variables such as law school
prestige, self-reported law school grades, participation in law re-
view, and moot court are analyzed. Variables that considered one’s
merit or performance within the law firm itself are also included,
such as whether lawyers took lead or routine roles on cases and
number of billable hours. Minority presence and perception within
law firms are measured by percentage of minorities within the firm
and perceived discrimination. The Appendix contains a full de-
scription of these variables as well.

Explaining the Racial Paradox

Cross-tabulations of the race/ethnicity of associates with key
variables in Table 1 indicate that white associates consistently differ
from minority group associates in large firms. Thus the reports of
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law school grade point averages (GPA) confirm the influence of
affirmative action based racial/ethnic hiring preferences empha-
sized in the human capital merit performance theory. While ap-
proximately half of white associates (49.1 percent) in large firms
report average marks between 3.5 and 4.0, about one fourth of
African American (23.3 percent) and less than one-third (28.6 per-
cent) of Hispanic associates report receiving these top-tier grades.

Table 1. Cross-Tabulation of Categorical Demographic Characteristics,
Contact/Mentoring, Law School Credentials, and Plans to Leave Law
Firm by Race/Ethnicity Among Lawyers in Large U.S. Law Firms

Variable
African

American Hispanic Asian White
Native

American/Other Total

Demographic Characteristics

Gendera

Female 21 15 15 109 2 162
Unweighted Percentage 70.0% 53.6% 50.0% 48.2% 28.6% 50.5%
Weighted Percentage 76.4% 57.3% 54.0% 50.4% 49.2% 53.5%

Total 30 28 30 226 7 321
100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Partner Contact and Mentoring
Join Partners for Mealsb

Yes 8 16 14 123 7 168
Unweighted Percentage 26.7% 57.1% 46.7% 54.4% 100.0% 52.3%
Weighted Percentage 32.3% 52.7% 53.2% 56.3% 100.0% 54.9%

Total 30 28 30 226 7 321
100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Desire More and/or Better Mentoring by Partnersc

Yes 21 20 18 107 4 170
Unweighted Percentage 70.0% 71.4% 60.0% 47.3% 57.1% 53.0%
Weighted Percentage 72.8% 69.1% 54.0% 50.1% 43.1% 53.7%

Total 30 28 30 226 7 321
100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Law School Merit/Performance
Law School GPAd

3.50–4.00 7 8 10 111 4 140
Unweighted Percentage 23.3% 28.6% 33.3% 49.1% 57.1% 43.6%
Weighted Percentage 20.5% 31.1% 26.7% 45.6% 53.1% 40.8%

Total 30 28 30 226 7 321
100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Law School Ranke

Top 20 18 16 15 87 3 139
Unweighted Percentage 60.0% 57.1% 50.0% 38.5% 42.9% 43.3%
Weighted Percentage 57.9% 50.3% 40.6% 35.5% 25.0% 38.8%

Total 30 28 30 226 7 321
100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Dependent Variables
Plan to Leave Current Employer Within One Yearf

Yes 15 15 6 52 2 90
Unweighted Percentage 50.0% 53.6% 20.0% 23.0% 28.6% 28.0%
Weighted Percentage 53.8% 47.9% 15.8% 23.3% 25.0% 27.2%

Total 30 28 30 226 7 321
100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

aUnweighted Chi Square 5 6.484, with 4 degrees of freedom and p 5 0.166.
bUnweighted Chi Square 5 15.341, with 4 degrees of freedom and p 5 0.004.
cUnweighted Chi Square 5 10.836, with 4 degrees of freedom and p 5 0.028.
dUnweighted Chi Square 5 34.934, with 12 degrees of freedom and p 5 0.000.
eUnweighted Chi Square 5 12.199, with 8 degrees of freedom and p 5 0.143.
fUnweighted Chi Square 5 20.014, with 4 degrees of freedom and p 5 0.000.

566 Experiencing Discrimination

https://doi.org/10.1111/j.1540-5893.2010.00416.x Published online by Cambridge University Press

https://doi.org/10.1111/j.1540-5893.2010.00416.x


This difference is especially noteworthy given the finding that mi-
norities are more likely to attend top 20 law schools (60.0 percent
of African Americans and 57.1 percent of Hispanics vs. 38.5 per-
cent of whites), which on average give higher grades. However, it is
still unclear what role these law school credentials play in lawyer
retention and satisfaction.

Turning to the institutional discrimination theory of contact and
mentoring, there is a similarly large difference in partner contacts
and mentoring for African American and white associates. More
than half of the white associates in large firms report joining part-
ners for meals (54.4 percent), while just more than one-quarter of
African American (26.7 percent) but more than half of the Hispanic
associates (57.1 percent) do so. Once more, less than half of the
white associates (47.3 percent) desire more and/or better mentoring
by partners, compared to more than two-thirds of African American
(70.0 percent) and Hispanic (71.4 percent) associates. Both theories
predict resulting disparities in outcomes such as plans to leave the
firms and work satisfaction. So it is perhaps unsurprising that about
one-fourth of white associates (23.0 percent) plan to leave in the next
year, while in contrast half of African American (50.0 percent) and
Hispanic (53.6 percent) associates are so inclined.

Table 2 presents further bivariate comparisons for relevant
continuous variables. Several measures of in-firm merit and per-
formance reveal much smaller differences than are reflected in law
school grades between groups. White associates in large firms score
slightly higher (1.273) than African American (0.967) associates
and about the same as Hispanic (1.234) associates on a four-level
measure of taking leadership on legal matters (alpha 5 0.767) ver-
sus doing routine legal work. Of course, this could reflect differ-
ences in work assignments rather than initiative. Meanwhile,
African American (41.688) and Hispanic (42.825) associates score
slightly higher than white associates (40.796) in hours billed per
week. This could, in part, be due to the large number of minority
lawyers in the four major cities, where lawyers work more hours on
average. There is no dramatic or consistent difference in the in-
stitutional discrimination measure of representation of minorities
in the firm by race/ethnicity of the associates, yet there is a notable
difference in perceptions of discrimination in these large firms,
with African Americans scoring highest (0.854) and Hispanics next
highest (0.639) on a four-point scale on which whites score lowest
(0.396). Finally, African American associates score lowest (3.980) on
a 17-item scale of work satisfaction (alpha 5 0.866), while Hispanic
(4.376) associates report higher satisfaction than African American
associates but lower satisfaction than white (4.691) associates.

Sander (2006) used bivariate results like some of those just
presented to make a case that the lower law school grades of
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minority associates can account for what he regards as a racial
paradox: namely, that minority associates plan to leave law firms
soon after they are recruited into them. His reasoning is that lower
law school grades are a merit-based predictor of poorer perfor-
mance in early law firm careers and that this performance differ-
ence leads to minority associates leaving these firms. Yet Sander
does not take the next step of demonstrating that there is a bivar-
iate relationship between lower law school grades or performance
in early law firm careers and plans to leave firms, or that such
relationships can in multivariate terms account for the more fre-
quent ‘‘paradoxical’’ reports of African American and Hispanic
compared with white associates’ plans to leave these firms.

This is important because the results presented in Table 3
question basic assumptions of this racial/ethnic human capital the-
ory about early career plans in large law firms. The left half of
Table 3 presents logistic regression models of associates’ plans to
leave large firms within a year. In Model 1, both African American
(b 5 1.177, po0.05) and Hispanic (b 5 0.992, po0.05) associates
significantly more often report plans to leave. However, Model 2
indicates that neither law school grades nor measures of in-firm
performance significantly increase these departure plans, and in-
clusion of these human capital merit and performance measures
actually slightly increase rather than reduce the racial/ethnic co-
efficients (to 1.273 and 1.023, respectively).

The righthand side of Table 3 addresses a further aspect of the
human capital argument. Sander (2006:1797) concludes on the
basis of a single measure of job satisfactionF‘‘How satisfied are you
with your decision to become a lawyer?’’Fthat minority respon-
dents are not significantly dissatisfied with their work. Yet Model 1
on the right side of Table 3 presents results based on a 17-item
measure (alpha 5 0.866) indicating that African American associ-
ates (although perhaps not Hispanic associates) are significantly
more dissatisfied (b 5 � 0.610, po0.01) with their work than white
associates. This disparity is slightly decreased (b 5 � 0.516,
po0.05) but is still significant in Model 2 when the merit and per-
formance measures of the quality of legal matters on which the
associates are working are added to the equation.

The institutional discrimination theory argues that the above
racial paradox of plans to leave and dissatisfaction is actually pre-
dictable. Table 4 introduces the measures emphasized by an insti-
tutional discrimination theory in a combination of ordinary logistic
and least-squares regression models, as well as in models based on
the matching analyses using treatment and comparison groups. We
focus on the matching analyses because they provide the most
rigorous means of isolating the effects of partner contacts and
mentoring while holding extraneous sources of heterogeneity
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such as merit and performance constant. However, it is notable that
the regression and matching results yield parallel substantive
conclusions.

Recall that MatchIt identifies effects for ‘‘treatment’’ variables
by making the ‘‘treatment’’ and ‘‘comparison’’ groups of respon-
dents as similar as possible on the variables identified in the Ap-
pendix. When this is done, the measures of partner contact
(b 5 � 1.135 and 0.414, po0.01) and mentoring (b 5 1.098
and � 0.696, po0.01 and 0.001) respectively still have highly sig-
nificant effects on both plans to leave and work dissatisfaction.

Table 3. Regression of Plans to Leave Employer Within a Year and Overall Job
Satisfaction by Demographic Characteristics Among Lawyers in Large
Law Firms (Weighted Analyses)a

Plan to Leave
Employer Within a

Year
Overall Job
Satisfaction

Variableb Model 1 Model 2 Model 1 Model 2

Demographic Characteristics
Female � .414 � .438 .102 .052

(.300) (.304) (.113) (.109)
African American 1.177n 1.273n � .610nn � .516n

(.468) (.496) (.229) (.206)
Hispanic .992n 1.023n � .268 � .260

(.481) (.519) (.220) (.228)
Asian � .700 � .758 � .052 � .003

(.564) (.580) (.179) (.178)
Other .410 .646 � .123 � .322

(.919) (.900) (.281) (.327)
Married/Domestic Partnership � .857nn � .825n .251n .2031

(.310) (.320) (.125) (.115)
Number of Children � .195 � .223 .172n .145n

(.195) (.198) (.069) (.072)
Law School Merit/Performance
GPA 3.25–3.49 . . . .170 . . . � .131

(.348) (.120)
GPA 3.00–3.24 . . . � .447 . . . .070

(.479) (.167)
GPA Under 3.00 . . . � .908 . . . .318

(.772) (.314)
Merit/Performance in Law Firm
Extent Take Leadership Role in

Legal Matters
. . . � .293 . . . .305nn

(.244) (.099)
Extent Do Routine Work in

Legal Matters
. . . � .201 . . . � .179n

(.277) (.087)
Billable Hours Work in Typical Week . . . .043 . . . � .020

(.038) (.012)
Constant � .456 � 1.665 4.428nnn 5.088nnn

(.300) (1.688) (.118) (.526)
Wald Chi Square 26.23nnn 29.34nn n/a n/a
Model Chi Square 26.23nnn 5.86 n/a n/a
Pseudo R-Square .081 .099 n/a n/a
R-Square n/a n/a .099nnn .179nnn

Change in R-Square n/a n/a .099nnn .080nnn

N 321 321 325 325

a1po0.1, npo0.05, nnpo0.01, nnnpo0.001. Listwise deletion used.
bThe reference categories are as follows: (1) Gender: Female; (2) Race: White, Not

Hispanic; (3) Marital Status: Not Married; (4) GPA: 3.50–4.00.
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These separately measured treatment effects are likely capturing
predictably overlapping partner contact and partner mentoring
effects.

The results of the models estimated in Table 4 further indicate
that in each case these measured treatment effects of partner con-
tact and mentoring predictably decrease by about half and below
statistical significance the effects seen previously in Table 3 of
African American associates’ plans to leave large firms (to b 5 0.626
and 0.562, p40.05). Partner contact and mentoring are clearly
salient factors in explaining associates’ thoughts about seeking al-
ternative employment and in the more frequent plans of African
American associates to do so.

The results in Table 4 are more mixed for Hispanic associates’
plans to leave and with regard to both African American and His-
panic work dissatisfaction. Controlling the treatment effect of join-
ing partners for meals actually increases the disparity in Hispanic
associates’ (b 5 1.643, po0.01) plans to leave while also revealing a
differential in work dissatisfaction (b 5 � 0.508, po0.05); in con-
trast, controlling the treatment effect of the desire for more and
better mentoring by partners reduces the differential in plans to
leave among Hispanics (b 5 0.827, p40.05) slightly below statistical
significance. Controlling the treatment effect of joining partners
for meals reduces the disparity and significance of African Amer-
ican associates’ (b 5 � 0.389, p40.05) work dissatisfaction, but con-
trolling the desire for more and better mentoring by partners
leaves the tendency of African American associates to be more dis-
satisfied largely unchanged (b 5 � 0.510, po0.001). Hispanic as-
sociates do not appear more dissatisfied than other associates
before or after (b 5 � 0.247, p40.05) the introduction of the treat-
ment effect of desire for more and better partner mentoring.

Table 5 includes not only the separate estimations of the partner
contact and mentoring treatment effects, but also further includes
in the equations all the variables that are involved in the matching
of cases, as well as interaction terms representing non-additive
effects of African American and Hispanic associates’ perceptions of
discrimination. The latter racial interactions are of primary impor-
tance in this table. In three of the four matching equations, the
African American perceived discrimination interactions are statisti-
cally significant, and in all four matching equations the African
American disparity in plans to leave the large firms and in work
dissatisfaction are now explained in the sense of being reduced
below statistical significance. Thus when disparities in partner con-
tact and mentoring experiences and race-specific perceptions of
discrimination are statistically controlled, the more frequent plans
of African American associates to leave large firms and to be dis-
satisfied in their work are largely explained.
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The implications of perceived discrimination for Hispanic
associates are again less clear than for African American associates.
Perceived discrimination has significant main effects in both work
dissatisfaction models, but the Hispanic associate results by per-
ceived discrimination interactions are nonsignificant.

Revolving-Door Law Firms

African American associates in large elite U.S. law firms do not
perceive their experiences in these firms as ‘‘benign.’’ There is
instead predictability to their plans to leave these firms shortly after
their recruitment. Like women before them, many African Amer-
ican associates find the institutional experience of large law firms,
and more specifically their reduced partner contact and mentor-
ship in these firms, to be adverse. It is these more specific and
proximate experiences, rather than the merits of their more distant
academic training in law school or their more recent performance
at work in these firms, that results in the plans of African American
associates to seek alternative employment. By this evidence, a focus
on merit and performance issues as a means of explaining a racial
paradox in rates of leaving large firms is a form of false stereotyp-
ing that misleadingly disguises more ‘‘active’’ institutionalized dis-
crimination experiences. These findings support an institutional
discrimination theory of partner contact and mentoring and cast
doubt on a human capital–based theory of merit and performance
in explaining high rates of African American departures from large
U.S. law firms.

Prior research in a variety of subfields (e.g., Hagan et al. 2005;
Portes & Rumbaut 2001) has reported a gradient in African and
Hispanic American experiences of discrimination, with African
American experiences being more acute in practice and percep-
tion. Similarly, although our research finds that both African and
Hispanic American associates are more likely than others to plan to
leave the large firms into which they are recruited, this disparity is
stronger for African than for Hispanic American associates; and
while African American associates also are significantly more likely
than others to express work dissatisfaction in large law firms, this is
not so clearly true of Hispanic associates. In general, the pattern of
our results is more consistently predictable for young African than
Hispanic American lawyers.

Our findings suggest reason to question the role of a racial
human capital theory of merit and performance in guiding the
professional development of law firms. We have raised basic ques-
tions about the findings reported in Sander’s (2006) highly pub-
licized research on the racial paradox of law firm retention of
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African American associates. This research infers a pattern of be-
nign stereotype discrimination with roots in racial differences in
law school grades and their assumed impact on racial differences in
plans to leave law firms. However, it is important to critically assess
the relative role of law school gradesFas an enduring measure
and predictor of performance and merit, including within firms,
and/or in relation to partner social contact and mentoringFin ex-
plaining the paradoxical attrition/retention disparity in large Amer-
ican firms. We have found that partner social contacts and
mentoring better account for racial differences in plans to leave
large law firms. It is also important to acknowledge and analyze just
how dissatisfied young minority associates are with their experi-
ences in large law firms. When these other factors are considered,
the results do not support the human capital theory’s explanation
of racial differences in lawyer retention, while our findings are
consistent with institutional discrimination theory.

Our research may have important implications for affirmative
action programs and policy. While the burden of effort to integrate
American law firms has focused on recruitment of new associates
into large firms, our research suggests that problems are not con-
fined to recruitment policies but rather extend to the practices of
partners with regard to minority lawyers once they are employed.
Our findings suggest an institutionalized pattern of discrimination
in which African American associates in particular are less likely to
experience the benefits of being socially integrated and mentored
by partners. These young lawyers in turn are more likely to per-
ceive discrimination in their institutional experiences in large
firms. Affirmative action mandates with regard to partner contact
and mentoring of minority associates may be essential to achieve an
effective racial integration of the upper reaches of the legal pro-
fession. Therefore, this study has practical and professional im-
plications that extend beyond similarly pressing theoretical or
empirical questions.

Finally, our research can provide some direction for future re-
search on minority attrition in large law firms. More information is
needed on what types of mentoring are most beneficial to minority
associates. In addition, gender differences in job satisfaction and
attrition among ethnic minorities should be explored. We control
for gender in our analyses of plans to leave and overall job
satisfaction and find that it does not have a consistent effect (see
Table 5). This lack of a finding could be the result of our small
sample size of ethnic minorities. Future research should consider if
minority women find it even more difficult to develop mentoring
relationships and get the experience they need to succeed within
large law firms. Research in other fields suggests that minorities
who feel social isolation and negative stereotyping underperform
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(e.g., Fox et al. 2009; Walton & Cohen 2007; Walton & Spencer
2009). Future research may want to explore how the lack of
mentoring and job satisfaction may influence the performance of
minority associates, which may also increase the rate of attrition.
Scholars should also consider other variables within firms that may
lead to minority dissatisfaction. For example, certain aspects of firm
culture may be incompatible with the culture of some ethnic mi-
norities, leading to even more social isolation and a desire to leave
the firm. Finally, future studies should explore the extent to which
dissatisfied minority associates who plan to leave their current po-
sitions in large firms actually leave and where they end up. Such
research could provide valuable insight into which policies may
decrease experiences of institutional discrimination and increase
minority retention in large law firms.
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