FORUM: THE PROMISE AND PERILS OF FAMILY LAW

Gloria’s Story:
Adulterous Concubinage and the Law
in Twentieth-Century Guatemala

JOHN W. WERTHEIMER

Gloria Peralta and Julio Diaz (not their real names) started living together,
sort of, early in 1963, in Quetzaltenango, Guatemala. She was single. He
was married to another woman. He was thirty-six. She was fourteen. In
Gloria’s words, she and Julio “lived together maritally” for several years
and produced two children. But Julio neither divorced nor left his wife.
Instead, he split time between the household containing his wife and three
children and the one containing his concubine (Gloria) and two children.!

1. The names of this essay’s principal subjects have been changed in order to protect pri-
vacy. Information in this paragraph comes from Proceso de Gloria Maria Peralta Valderrama,
Proceso No. 44, 854, Ramo Penal, Juzgado Segundo de Primera Instancia, Quetzaltenango,
iniciada 12 de septiembre de 1968, Palacio de Justicia, Quetzaltenango. Hereafter cited as
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This example of adulterous concubinage is worth exploring in detail, for
it both illustrates the interactions between law and family in twentieth-
century Latin America and serves as a cautionary tale about the unintended
consequences of legal modernization.

Julio’s simultaneous maintenance of two households was an entirely
gendered act. All evidence suggests that thousands of Guatemalan men at
the time, but few, if any, Guatemalan women, openly did likewise. The
act epitomized stereotypical Latin American “machismo” and the sexual
double standard.? Despite its infamy and cultural significance, however,
Latin American adulterous concubinage has attracted little legal-histori-
cal attention.® In part, this has to do with the double meaning of the term

“Proceso de Gloria Peralta.” My thanks to the late Carlos Morales of the Palacio de Justicia
for helping me to find this document.

2. Matthew C. Gutmann affirms the centrality of adulterous concubinage to popular un-
derstandings of “macho” and “machismo” in Latin America during the period under study.
For instance, Gutmann quotes prominent Mexican writer Carlos Monsivdis’s discussion
of standard mid-twentieth-century conceptions of what it meant to be “macho”: “I have
four women [viejas]—that is being very macho.” Matthew C. Gutmann, The Meanings
of Macho: Being a Man in Mexico City (Berkeley: University of California Press, 1996),
229. Monsivdis’s original word was viejas, or “old ladies.” Gutmann translated this in the
English version of his book as “wives.” The translation that I offer here—women—seems
more accurate, give the absence of a tradition of plural marriange in Mexico. Gutmann’s
analysis makes clear that stereotypes do not capture the range, variability, and complexity
of “macho” and “machismo.” It also suggests that “macho’s” meanings have changed since
Gloria and Julio’s day. See also Roger N. Lancaster, Life Is Hard: Machismo, Danger, and
the Intimacy of Power in Nicaragua (Berkeley: University of California Press, 1992).

3. When it comes to the history of adulterous concubinage in Latin America, scholars
have done a much better job with the colonial period than with the national period. In
particular, historians of colonial concubinage have emphasized: the role of the Catholic
Church; the gender, racial, and imperial hierarchies that marked relations between European
men and indigenous and African women; and the mestizaje (race-mixing) that resulted.
For discussions of colonial concubinage and the Catholic Church, see Sarah Cline, “The
Spiritual Conquest Reexamined: Baptism and Christian Marriage in Early Sixteenth-Century
Mexico,” Hispanic American Historical Review 7.3 (1993): 453-80; Richard E. Greenleaf,
“Persistence of Native Values: The Inquisition and the Indians of Colonial Mexico,” The
Americas 50.3 (January 1994): 351-76; Guiomar Duenas, “Adulterios, amancebamientos,
divorcios y abandono: La fluidez de la vida familiar Santaferena, 1750-1810,” Anuario
Colombiano de Historia Social y de la Cultura [Colombia] 23 (1996): 33-48; Fernando
Torres Londofio, “El concubinato y la iglesia en el Brasil colonial,” Cristianismo y Sociedad
27, 3a época, no. 102 (1989): 7-32. Regarding gender, racial, and imperial hierarchies, see
Pablo Rodriguez, Seduccion, amancebamiento y abandono en la colonia (Bogota, Colom-
bia: Fundacién Simén y Lola Guberek, 1991); Muriel Nazzari, “Concubinage in Colonial
Brazil: The Inequalities of Race, Class, and Gender,” Journal of Family History 21.2 (1996):
107-24; Muriel Nazzari, “Casamento e Concubinato no Brasil Colonia: O Examplo de
Jose Antonio Sa Silva,” Revista da Sociedade Brasileira de Pesquisa Historica [Brazil]
16 (1999): 21-29; Ronald Hyam, “Empire and Sexual Opportunity,” Journal of Imperial

https://doi.org/10.1017/50738248000003370 Published online by Cambridge University Press


https://doi.org/10.1017/S0738248000003370

Gloria’s Story 377

“concubinage.” As popularly understood, and as employed in this article,
“concubinage” refers to long-standing sexual, economic, and family re-
lationships between married men and single women. In Latin America,
the term conveys images of the notorious “casa chica” (little house), or
“sucursal” (branch office). Julio’s two households typify this understand-
ing of the term.

“Concubinage,” however, also has a second and much less precise mean-
ing: out-of-wedlock cohabitation generally. Regrettably, scholars of twenti-
eth-century Latin American law consistently employ this second definition.
Some of these scholars lump under the single heading “concubinage” both
adulterous cohabiters and the much larger pool of single people who “live
maritally without being married.”* Other scholars count as “concubines”
all extra-conjugal couples except those whose relationships are adulterous.’

and Commonwealth History [Great Britain] 14.2 (1986): 34-90; Alvin Thompson, “Dutch
Society in Guyana in the Eighteenth Century,” Journal of Caribbean History [Barbados]
20.2 (1985-86): 169-91; and Steve J. Stern, The Secret History of Gender: Women, Men,
and Power in Late Colonial Mexico (Chapel Hill: University of North Carolina Press, 1995),
82, 86-91, 101, 133-34. For works on colonial concubinage and mestizaje, see Eufemio
Lorenzo Sanz, “El mestizaje en hispanoamérica,” Cuadernos de Investigacion Historica
[Spain] 4 (1980): 17-29; Thomas Calvo, “Concubinato y mestizaje en el medio urbano: El
caso de Guadalajara en el siglo XVIL,” Revista de Indias [Spain] 44.173 (1984): 203-12;
Daisy Ripodas Ardanaz, El matrimonio en Indias: realidad social y regulacion juridical
(Buenos Aires: Fundacién para la Educacioén, la Ciencia y la Cultura, 1977), 364-70; and
Eva Alexandra Uchmany, “El mestizaje en el siglo XVI novohispano,” Historia Mexicana
[México] 37.1 (1987): 29-48.

4. Humberto Pinto Rogers, El concubinato y sus efectos juridicos (Santiago, Chile: Edi-
torial Nascimento, 1942), i. See also Oscar Borgonovo, El concubinato en la legislacion y
en la jurisprudencia (Buenos Aires, Argentina: Editorial Hammurabi, 1980). Other studies
of modern Latin America that employ the broader “out-of-wedlock-cohabitation” defini-
tion of “concubinage” include the following: Flavio Galvan Rivera, El concubinato en el
vigente derecho mexicano; Vega, “Causas del concubinato en América Central,” 424-40;
Gustavo A. Bossert, Régimen juridico del concubinato, 3a edicion actualizada y ampliada
(Buenos Aires: Editorial Artrea, 1990); A. Sanchez-Cordero, “Cohabitation without Mar-
riage in Mexico,” The American Journal of Comparative Law 29.2 (Spring 1981): 279-84;
Maria Del Mar Herrerias Sordo, Concubinage in Present-Day Mexico, trans. Beatrice Berler
(San Antonio, Texas: Burke Publishing Co., 1999); and Blanca DeLe6n Regil Gutiérrez,
“La uni6n de hecho en su aspecto social” (Thesis. Departamento de Servicio Social, Uni-
versidad Rafael Landivar de Quetzaltenango, 1970). Scholarship on Puerto Rico does tend
to distinguish between out-of-wedlock cohabitation generally and adulterous concubinage
(which they call “queridato”) particularly, perhaps because the latter remains illegal there.
See Belén Barbosa de Rosario, “Consideraciones en torno al concubinato, las comunas y
el derecho de la familia,” Revista Juridica de la Universidad de Puerto Rico 42.3 (1973):
345-424, esp. 350-52; and Julio Rubén Padilla Montalvo, “El matrimonio no formalizado
en Puerto Rico,” Revista de Derecho Puertorriquerio 38 (1999): 355-83.

5. “Let us note with utter precision,” writes Flavio Galvan Rivera in a typical study of
Latin American concubinage, “that by ‘concubinage’ we do not mean adulterous relationships
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Consequently, although studies of out-of-wedlock cohabitation in Latin
America abound, the adulterous variety remains under-explored, despite
its centrality to the sexual double standard, stereotypical machismo, and
other important elements of Latin American gender and family history.
Another explanation for this dearth of legal-historical scholarship is the
obscurity of its paper trail. Both the institution’s legality and its informality
have covered its footprints, discouraging scholarly inquiry. Unlike, say,
“corrupting a minor,” adulterous concubinage was not a crime in twentieth-
century Guatemala; hence, it left no traces in the criminal archives. And
unlike, say, marriage, it was informal and thus made no imprint on the civil
registry or the national census. Shrouded by legality and informality, the
institution flourished while leaving no official record of its existence.®
To mitigate these research problems, this article employs the method-
ology of “microhistory.” Microhistory reduces the scale of observation,
exposing elements obscured in—or missing from—traditional aggregate
data.” The article seeks to open legal-historical inquiry into adulterous
concubinage in modern Latin America through a detailed, contextualized
study of one married man (Julio), his concubine (Gloria), and the ways in
which their private lives intesected with Guatemala’s legal system.

[emphasis added].” Flavio Galvan Rivera, El concubinato en el vigente derecho mexicano
(Mexico, D.F.: Editorial Porria, 2003), 6. Similarly, Nerio Perera Planas defines concubi-
nage as: “A union between a man and a woman who have no legal impediments to marry-
ing each other, who live privately and publicly as if married, in a permanent way.” Nerio
Perera Planas, El concubinato (Maracay, Venezuela: Editorial Aragua, 1983), 23. Scholars
define “concubinage” this way “notwithstanding the popular usage of the term ‘concubine’
to refer to the female lover of a married man.” Juan Ramén Vega, “Causas del concubinato
en América Central,” Estudios Centro Americanos 25 (1970): 426.

6. Contrast this situation with that of late nineteenth and early twentieth-century Japan and
China, where the persistence of legal control created a substantial paper trail for scholars to
pursue. Asako Hiroshi, “The Legal Status of Concubines in Meiji Japan,” Waseda Journal
of Asian Studies [Japan] 19 (1997): 1-13; Lisa Tran, “Monogamy and Concubinage under
Modern Chinese Law, 1912—-1953” (Ph.D. dissertation, UCLA, 2005). Another useful con-
trast is that between adulterous concubinage and “uniones de hecho” in Guatemala. Since
the middle of the twentieth century, unmarried Guatemalan couples have had the legal option
of registering themselves as a “union in fact,” despite being unmarried. Although very, very
few couples exercised this option (other than surviving inheritance-seekers after the deaths
of their co-habitants), legal scholarship on “uniones de hecho” has proliferated. In contrast,
adulterous concubinage, though far more common, has remained below the scholarly radar
screen. For a sample of Guatemalan legal scholarship on “uniones de hecho,” see DeLedn
Regil Gutiérrez, “La unién de hecho en su aspecto social”; Neftali Rivera Barrientos, “La
union de hecho, un acto del estado en proteccion de la familia y su insuficiente legislacion
en Guatemala” (Thesis. Facultad de Ciencias Juridicas y Solciales de la Universidad de San
Carlos de Guatemala, Guatemala, 1990).

7. Lara Putnam, The Company They Kept: Migrants and the Politics of Gender in Carib-
bean Costa Rica, 1870—1960 (Chapel Hill: University of North Carolina Press, 2002), 10.
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This emphasis on the links between domestic life and the law in Latin
America is in line with recent scholarly trends, to which both legal scholars
and social historians have contributed. Many Latin American legal scholars
have recently moved beyond narrow doctrinal and institutional themes
toward a more broadly social conception of the law. Meanwhile, historians
of Latin American gender and family relations have recently added legal
explanations to their traditional emphases on economic, demographic,
biological, and psychological factors. This legal-historical scholarly con-
vergence has produced sophisticated studies both of state influence on
domestic life and of domestic influence on the state.?

This article extends these promising approaches to a new front: adulter-
ous concubinage. It comes to an unexpected conclusion: that legal reforms
adopted in Guatemala since the mid-nineteenth century in the name of
modernization, social equality, family protection, women’s rights, and the
best interest of children have, on balance, bolstered, not suppressed, the
sexist institution of adulterous concubinage. Between the mid-nineteenth
century and the mid-twentieth century, two changes—the decriminaliza-
tion of husbands’ adultery and the disappearance of the legal distinction
between “legitimate” and “illegitimate” children—removed the principal
legal disincentives associated with adulterous concubinage. Since the mid-
twentieth century, legal efforts designed to protect families, single moth-
ers, and poor children have, on balance, strengthened the ties connecting
adulterous concubines to each other. These findings challenge the com-
mon-sense assumption that “progressive” legal reforms would naturally
discourage so regressive an institution as adulterous concubinage.’

8. For examples and further discussions of these trends, see Ricardo D. Salvatore, Julio
Aguirre, and Gilbert M. Joseph, eds., Crime and Punishment in Latin America: Law and So-
ciety since Late Colonial Times (Durham: Duke University Press, 2001); Christine Hunefeldt,
Liberalism in the Bedroom: Quarreling Spouses in Nineteenth-Century Lima (University
Park: The Penn State University Press, 2000), 4-5; Putnam, The Company They Kept, 9-13;
Ann S. Blum, “Public Welfare and Child Circulation, Mexico City, 1877 to 1925,” Journal
of Family History 23.3 (July 1998): 240-71; and Maxine Molyneux, “Twentieth-Century
State Formations in Latin America,” in Hidden Histories of Gender and the State in Latin
America, ed. Elizabeth Dore and Maxine Molyneaux (Durham: Duke University Press,
2000), 33.

9. Historians have typically emphasized the “emancipatory effects” of legal reform in
Latin America since Independence. For more on this historiographical point, see Elizabeth
Dore, “One Step Forward, Two Steps Back: Gender and the State in the Long Nineteenth
Century,” in Hidden Histories of Gender and the State, 4-5. The present study also dis-
agrees with those who see essential continuity between the “marital and sexual patterns”
of the colonial period and those of the nineteenth and twentieth centuries. Carol A. Smith,
“Race-Class-Gender Ideology in Guatemala: Modern and Anti-Modern Forms,” Compara-
tive Studies in Society and History 37.4 (Oct. 1995): 732.
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Beyond gender and family history, this article invites a rethinking of
the role of law in twentieth-century Guatemala—and, by extension, the
role of law in similar societies. Guatemala’s legal system has often been
dismissed as either a blunt club used for top-down oppression or a mean-
ingless fig leaf that few took seriously. In light of the abuses and injustice
that have disfigured Guatemala’s modern history, these assumptions cer-
tainly appear credible. But this article suggests that they do not represent
the whole truth. The legal system sketched in the following pages was, at
the time of our story in the mid-1960s, both surprisingly liberal—that is,
unexpectedly attentive to plight of the poor and powerless—and surpris-
ingly open to popular participation. The system invited decidedly non-
elite people—Gloria and Julio among them—to pursue their interests by
initiating criminal and civil suits. More tellingly, such people did so, in
large number. Widespread popular participation in the legal system at the
local level affected both the public course of legal history and the private
lives of litigants. It also may have increased the population’s stake in the
existing order, enhancing the resilience of a governing system that in other
ways was terribly unjust.'°

Julio and Cristina/Julio and Gloria

On St. Patrick’s Day, 1960, Julio Pedro Pablo Diaz Diaz and Cristina Soto
Flores got married in Quetzaltenango, Guatemala. Quetzaltenango, the
nation’s “second city,” was the economic, political, and cultural hub of
Guatemala’s coffee-growing western highlands.!' Quetzaltenango’s popu-
lation of about forty thousand was dwarfed by Guatemala City’s half-mil-
lion, but was almost twice as large as the population of any other city in
the country.'? Like all Guatemalan cities at the time, Quetzaltenango was
growing rapidly; rural migrants flocked there to take advantage of its rela-

10. The legal actions of those initiating cases were driven by individual motivations, but
reflected—and helped to shape—wider social processes. For additional discussion of such
matters, see Sueann Caulfield, In Defense of Honor: Sexual Morality, Modernity, and Nation
in Early-Twentieth-Century Brazil (Durham: Duke University Press, 2000), 14; Hunefeldt,
Liberalism in the Bedroom, 5; Gilbert M. Joseph’s “Preface” to Crime and Punishment in
Latin America, ed. Salvatore et al., ix—xxi; and Laura Gotkowitz, “Trading Insults: Honor,
Violence, and the Gendered Culture of Commerce in Cochabamba, Bolivia, 1870s-1950s,”
Hispanic American Historical Review 83.1 (2003): 88.

11. Greg Grandin, The Blood of Guatemala: A History of Race and Nation (Durham:
Duke University Press, 2000), 161.

12. VII Censo de Poblacion, 1964 (Guatemala: Direccién General de Estadistica, 1971),
tomo I, 53, Cuadro XII.

https://doi.org/10.1017/50738248000003370 Published online by Cambridge University Press


https://doi.org/10.1017/S0738248000003370

Gloria’s Story 381

tively favorable economic and social conditions.!* Both groom and bride
in the 1960 St. Patrick’s Day wedding were migrants. Julio Diaz was a
thirty-three-year-old native of Totonicapan. Cristina Soto was a twenty-
five-year-old native of Génova.'*

The decision to wed was not common in their day. Only about one in
four Guatemalan adults at the time was formally married, though this figure
was rising rapidly. Among adults counted in the 1964 national census, taken
four years after Julio and Cristina’s wedding, “marrieds” ranked behind
both “singles” and “uniteds”—those living together but not formally mar-
ried.” But Julio and Cristina took the plunge. Like all wedding-day couples,
they must have dreamt of a happy future together. He would support them
by painting houses; she would care for their home. Exactly nine months
and twelve days later, their first child, a son, was born.!®

But Julio had a weakness for younger women—a group that, due to
robust demand for domestic labor, abounded in Quetzaltenango and other
mid-twentieth-century Guatemalan cities. (Among the urban population of
the Department of Quetzaltenango in 1964, for instance, females accounted
for about 50 percent of ten-year-olds but 56 percent of twenty-year-olds.)"’

13. For a record of the rapid population growth demonstrated by Quetzaltenango and
Guatemala’s other cities during the mid-twentieth century, see VII Censo de poblacion, 1964,
tomo I, 62-62, Cuadro XV, “Poblacidn total y tasa media anual de crecimiento geométrico
intercensal segtin municipio, censos 1950 y 1964.” Rates of literacy and shoelessness sug-
gest why rural migrants were attracted to Quetzaltenango and other Guatemalan cities. As
of the mid-1960s, literacy rates were twice as high in Quetzaltenango as in the country as
a whole; shoeless rates were only half as much. See ibid, tomo II, Tabulacién 12, 449; and
tomo II, Cuadro XXXIV, 114 [the city of Quetzaltenango’s 75 percent literacy rate was
about twice as high as the national average]. For shoelessness, see ibid., tomo II, Tabulacién
20, 804; and tomo II, Tabulacién 21.

14. Registro de Matrimonios, tomo 16, p. 303, certificado no. 363, Registro Civil, Quet-
zaltenango, Guatemala.

15. The 1950 census, taken ten years prior to Julio and Cristina’s marriage, reported the
following numbers for Guatemalan adults: 19 percent married, 37.2 percent single, 38.5
percent “united” with a member of the opposite sex, but not formally married. By the 1964
census, a few years after Julio and Cristina’s wedding, Guatemalan marriages were more
common than they had been, but still not commonplace: 25.4 percent married, 34.8 percent
single, 34.4 percent “free unions.” The 1950 Guatemalan census numbers come from Vega,
“Causas del concubinato en América Central,” 426. The 1964 census numbers appear in
Cuadro II, 1.3, “Poblacién de 14 afios y mads, por estado civil, Censo de 1964,” Anuario
Estadistico 1970 (Direccion General de Estadistica, Ministerio de Economia, Republica de
Guatemala, 1970), 29.

16. See the birth record of Marcos Alejandro Diaz Soto, 29 December 1960, Registro de
Nacimientos, tomo 67, p. 483, no. 961, Registro Civil, Quetzaltenango.

17. These figures probably underestimate the feminization of the twenty-year-old popula-
tion of the city of Quetzaltenango, since they represent the urban populations of all cities in
the Department of Quetzaltenango, including both the city of Quetzaltenango and several
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Apparently, Julio’s marriage to a woman who, though probably of his social
class,'® was eight years his junior, did not satisfy him. In 1962, the year in
which the married couple’s second child, a daughter, was born," Julio, then
in his mid-thirties, became involved with a teenager. Gloria Maria Peralta
Valderrama was just fourteen, twenty-two years younger than her married
admirer. In January 1963, Gloria and Julio began “living maritally.” She
became, in her later words, “his concubine.”?°

Gloria was not unique. According to the Guatemalan census, between
3 and 4 percent of fourteen-year-old Guatemalan women at the time were
either married to or living with men.?! Nonetheless, fourteen is young to
“live maritally”—so, in any event, thought the authors of the then-valid
Guatemalan Civil Code of 1933. That code established eighteen as the
age below which persons could not freely contract marriage. A loophole,
however, enabled females as young as fourteen (and males as young as
sixteen) to marry, as long as they first obtained parental consent.?? Age
would not necessarily have prevented Julio and Gloria from marrying.

Julio’s marriage to Cristina, however, would prevent him from mar-
rying Gloria. Guatemala prohibited plural marriages absolutely.? Gloria
and Julio could wed only if his existing marriage ended. Cristina’s death
would have done the trick. But she lived—and, for the record, Gloria and
Julio could not have murdered her without sacrificing, among other things,
their legal standing to marry each other.?*

Divorce was an alternative. Because Julio was a man, it was an espe-
cially feasible one. The Guatemalan civil code unabashedly treated men

smaller municipalities. In the latter category, demand for domestic labor was probably less
pronounced than in the city of Quetzaltenango itself. See VII Censo de Poblacion, 1964,
tomo I, 184, Cuadro 2-1.

18. Guatemalan wives “mostly come from the same . . . class background as the men they
marry.” Smith, “Race-Class-Gender Ideology in Guatemala,” 735.

19. Registro de Nacimientos, tomo 70, p. 9, no. 14, Registro Civil, Quetzaltenango.

20. “Proceso de Gloria Peralta.” Although this document is not paginated, the quoted
words appear at the fiftieth page of the copy in the author’s possession.

21. According to the 1950 census, 4 percent of fourteen-year-old Guatemalan women
were either formally married (0.6 percent) or informally “united” to men; by the time of the
1964 census, that figure had dropped to 3.3 percent (with 0.6 percent married). VII Censo
de Poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971), tomo I, Cuadro
XXI, 81.

22. If parents were not available to give their consent, guardians could do so. If guardians
were unavailable, judges could do so. Cddigo Civil de la Repiiblica de Guatemala, 1933,
Articulos 86, 95, and 95. Nineteenth-century minimum marriage ages, with parental consent,
were even lower: twelve years for girls, fourteen for boys. Codigo Civil de la Repiiblica de
Guatemala, 1877, Art. 120, sec. 1.

23. Codigo Civil de la Repiiblica de Guatemala, 1933, Art. 93, sec. 1.

24. Ibid., Art. 95, sec. 6.
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and women unequally. Among other things, it forced ex-wives, though
not ex-husbands, to postpone remarriage for at least three hundred days
following marital dissolution.?® Being a man, Julio, in theory, could have
divorced at noon and remarried at 12:01 the same day. Furthermore, divorce
was fairly accessible. Guatemala allowed it either by the couple’s “mutual
agreement” or by the aggrieved spouse’s initiative for any of a series of
causes, the first of which was infidelity. 2 Cristina and Julio’s failure to
act suggests that divorce was not their preference. They may have been
discouraged by the stigma that accompanied divorce. In a country whose
religious life was dominated by Catholicism and, increasingly, Evangelical
Protestantism,?’ formal marital termination was extremely rare. The 1964
census counted only 0.55 percent of Guatemalan adults as “divorced.”?®
Furthermore, although Julio may have wanted a divorce, as he appears to
have suggested to Gloria at some point during their time together, he also
may cynically have told Gloria what he thought she wished to hear, while
secretly planning to remain married.

Julio’s preference, however, counted less than Cristina’s, since she was
the aggrieved party. Divorce was an option only if she approved. As we
shall see, she certainly realized that her husband had a concubine, and
probably resented it greatly. But she apparently concluded that, although
marriage to an adulterous husband may have been bad, it was preferable,
given existing social and economic circumstances, to single motherhood.?
Cristina and Julio remained married.*

25. Ibid., sec. 3. Women who gave birth during the waiting period did not have to wait
the full three-hundred days. If the marriage broke up due to the husband’s impotence, the
wife could remarry immediately.

26. Ibid., Art. 123, sec. 1; Art. 124, sec. 1. Interestingly, infidelity ceased to be a legitimate
cause of divorce if the wronged spouse consented to it in advance or if the married couple
continued to cohabit once the wronged spouse learned of the infidelity. Codigo Civil de la
Repiiblica de Guatemala, 1933, Art. 126.

27. According to the 1964 census, Guatemala’s rapidly growing “non-Catholic Christian”
population accounted for about 9 percent of the population, up from just 3 percent in 1950.
Evangelical Protestantism would continue to grow robustly in Guatemala in subsequent years.
VII Censo de poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971), tomo
II, 136, Cuadro LV, “Porcentaje de la poblacion total segun religion, 1940, 1950, 1964.”

28. Cuadro II-1.3, “Poblacién de 14 afios y mas, por estado civil, Censo de 1964,” Anuario
Estadistico 1970 (Direccién General de Estadistica, Ministerio de Economia, Republica de
Guatemala, 1970).

29. Cristina was not the first woman to come to the same conclusion. For a discussion
of the notable tendency of betrayed Guatemalan wives to stay with disloyal husbands, see
Judith N. Zur, Violent Memories: Mayan War Widows in Guatemala (Boulder: Westview
Press, 1998), 58. For a discussion of the same phenomenon in late colonial Colombia, see
Dueias, “Adulterios, amancebamientos, divorcios y abandono,” 38.

30. The birth of another baby to Julio and Cristina after the beginning of Julio’s relationship
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The result was adulterous concubinage. Julio established two domiciles:
one for his wife and children, the other for his mistress and children. Both
women, meanwhile, stayed with Julio, even after they learned about each
other.

Julio and Gloria were not unique. Although the absence of official re-
cords makes it impossible to know precisely how widespread adulterous
concubinage was at the time, the Guatemalan census suggests that it was
not particularly uncommon. The 1964 census, compiled the year after
Gloria and Julio started living together, asked respondents ages fourteen
and up to place themselves into one of five “civil status” categories: single,
married, “united” (unmarried but living together), widowed, and divorced.
Participants who were “attached”—that is, in long-term relationships with
members of the opposite sex—should have checked either “married” or
“united.” If perfect monogamy prevailed, the total number of attached
(married or united) women would have precisely equaled the total num-
ber of attached men. Relationships of adulterous concubinage, however,
would have created an imbalance by adding more women than men to
the “attached” total. When census workers went door-to-door in 1964,
for instance, Cristina surely reported herself as “married,” Julio probably
did likewise (although he conceivably could have answered “united”),
and Gloria, whose first baby was born that year, likely reported herself as
“united” (although nothing would have stopped her from saying “single”
or even “widowed,” as some single mothers historically have done).?!' If
Cristina, Julio, and Gloria reported married/married/united, as seems likely,
they would have increased the “attached” total by two women but only
one man.

The 1964 numbers suggest that adulterous concubinage was indeed a
measurable presence in Guatemala. Although adult men slightly outnum-
bered adult women in the 1964 census, “attached” (married or united)
women outnumbered attached men by over twenty-three thousand. Adul-
terous concubinage was not the only factor contributing to this imbal-
ance. For cultural reasons, some attached but unmarried men may have
self-reported “single,” while their female lovers, especially if expecting or
raising children, may have told census canvassers that they were “united”
or “married.” Nonetheless, as the Cristina-Julio-Gloria example suggests,
adulterous concubinage contributed to the imbalance. In all likelihood,

with Gloria—indeed, after the birth of Julio and Gloria’s first child—demonstrates the continu-
ation of Julio and Cristina’s marriage. Birth certificate of Juan David Diaz Soto, born 1 Feb.
1965, Registro de Nacimientos, tomo 77, p. 833, no. 660, Registro Civil, Quetzaltenango.
31. See Carmen Castafieda, “La formacién de la pareja y el matrimonio,” in Familias
Novohispanas: Siglos XVI al XIX (México, D.F.: El Colegio de México, 1991), 81.
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thousands, if not tens of thousands, of Guatemalan women joined Gloria
and Cristina in sharing men at the time of the 1964 census.*

If Julio and Gloria’s relationship was at all typical, adulterous concubi-
nage, in addition to being fairly widespread, was open and unconcealed.
There was nothing secret about Julio’s two households. Each woman knew
about the other. Friends, relations, and neighbors knew about them both.
The two street addresses that Julio listed on the birth certificates of his
first three children—two of which he had with Cristina, the third of which
he had with Gloria—reveal how open his double family life was. Accord-
ing to these birth certificates, Julio’s “Cristina” household was located in
Quetzaltenango’s low-lying Parque Bolivar neighborhood, east of down-
town. His “Gloria” household was located there, too. Cristina and Julio
lived on Third Avenue at Fifth Street; Gloria and Julio lived on Fifth Street
at Third Avenue. The two domiciles, in other words, were right around the
corner from each other, separated by a mere one hundred meters or so.*
Cristina, Gloria, and everyone else in the neighborhood undoubtedly knew
that Julio had two families. (Significantly, by the time Cristina gave birth
to her third and final child, she and Julio had moved uptown to a more

32. “Cuadro XXI. Poblacién masculina de 14 afios y mas, por estado civil, segtin grupos
quinquenales de edad, censos 1950 y 1964,” and “Cuardo XXII. Poblacién feminina de 14
afios y mas, por estado civil, seglin grupos quinquenales de edad, censos 1950 y 1964,” VII
Censo de Poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971), 80-81.
Adult men accounted for 50.39 percent of the total adult population reported in the 1964
census. (The 1964 census counted 1,227,427 men ages fourteen and over and 1,208,618
women ages fourteen and over.) Nonetheless, women outnumbered men in four out of
the five “civil status” categories. Women predominated in married, united, widowed, and
divorced. Men predominated only in the “single” category. All other post~-World War II
Guatemalan censuses replicate this pattern of imbalance. Consistently, men led women in the
“single” category and trailed women in all others. Adulterous concubinage helps to explain
this consistent pattern of imbalance. The Guatemalan census used the “canvasser” method
of data collection, whereby paid census workers went door-to-door asking questions of
residents, rather than the “householder method” of data collection, whereby residents fill out
pre-distributed forms. The “canvasser” method, though more labor-intensive and expensive,
was deemed better suited to developing counties such as Guatemala, where illiteracy rates
were high. See René Arturo Orellana Gonzélez, “Estudio sobre apectos técnicos del Censo
de Poblacion” (Thesis. Universidad Autonoma de San Carlos de Guatemala, Facultad de
Ciencias Econdomicas, 1950), 54-56.

33. Ibid. The author has changed the street names in order to protect the privacy of his
subjects. The true addresses are in the author’s possession. For confirmation of Julio’s two
street addresses, see the birth certificates of his first four children, two of which he had with
Cristina, and two of which he had with Gloria. All four birth certificates are available at the
Registro Civil in downtown Quetzaltenango. The certificates are filed as follows: Registro
de Nacimientos, tomo 67, p. 483, no. 961; Registro de Nacimientos, tomo 70, p. 9, no. 14;
Registro de Nacimientos, tomo 77, p. 518, no. 31; Registro de Nacimientos, tomo 82, p.
30, no. 56.
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expensive neighborhood near the municipal theater. Conflicts between the
two women—common between wife and concubine—may have occasioned
the move. One can imagine Cristina insisting that she, as the wife, deserved
the privilege of moving uptown. Whatever prompted Cristina’s move, she
probably was happy to leave Gloria behind in the Parque Bolivar.)*

Although we cannot be sure of Julio’s and Gloria’s respective motiva-
tions for entering adulterous concubinage, we can speculate. Julio likely
saw public and private benefits. The private side of concubinage offered
him sex, companionship, progeny, and refuge from marital storms.* The
public side of concubinage, meanwhile, offered him social prestige. He
could show his world that he was masculine and successful: macho enough
to “conquer” (in common parlance) two women, virile enough to sire two
broods, wealthy enough to support two households.

One hesitates to treat Gloria’s choice to enter concubinage as either
deliberate or rational, so great was the initial power imbalance between
her and Julio. Gloria likely came from a lower social class than he did.*
She was also just fourteen at the time, twenty-two years his junior. More-
over, Julio could conceivably have raped her or otherwise used violence
to make her submit to concubinage, though there is no evidence that he
did so. (He did hit her years later, according to Gloria; but no evidence
exists to suggest that violence or coercion accompanied the beginning
of their relationship.)’” Nonetheless, it is at least possible that some of
the “private” benefits that seemingly appealed to Julio—sex, companion-
ship, progeny—appealed to Gloria, too. Gloria may also have perceived
concubinage as an economically and socially sensible option. In a place
such as mid-twentieth-century Guatemala, where wealth was both scarce
and concentrated, and where women’s working options were limited, a
poor woman who wanted children did not necessarily act irrationally by
partnering with a married man wealthy enough to support two families
instead of a single man too poor to support even one. Some scholars also

34. Birth certificate of Juan David Diaz Soto, Registro de Nacimientos, tomo 77, p. 833,
no. 660, Registro Civil, Quetzaltenango. For an analysis of the conflict that typically marks
relations between concubines and wives of the same man, see Smith, “Race-Class-Gender
Ideology in Guatemala,” 736.

35. For historical precedent for such thoughts, see Durfias, “Adulterios, amancebamientos,
divorcios y abandono,” 39.

36. Smith, “Race-Class-Gender Ideology in Guatemala,” 723-49; Duriias, “Adulterios,
amancebamientos, divorcios y abandono,” 35-36; and Vega, “Causas del concubinato en
América Central,” 426.

37. Juicio oral de alimentos contra Julio Pedro Pablo Diaz, iniciado por Gloria Maria Per-
alta, Juicio No. 857, Juzgado de Familia, Ramo de Familia, Departmento de Quetzaltenango,
Iniciado el 8 de Marzo de 1967, Palacio de Justicia, Quetzaltenango, Guatemala. Hereafter
cited as “Juicio contra Julio Diaz.”
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have suggested that adulterous concubinage enabled poor women, like rich
men, to raise their social status.®

Family experiences may also have influenced Gloria. She followed her
mother and grandmother into single parenthood. But she did some things
differently. Her own biological father never formally “recognized” her as
his daughter. This shamed Gloria and it dimmed her economic future. By
engaging in stable concubinage, Gloria assured that the same fate did not
befall her own children. She may have associated her father’s irresponsibil-
ity with his relative youth. He appears to have been in his early twenties
when she was born. He also appears to have been four years younger than
her mother, an unusual circumstance. Gloria’s decision to get involved
with a man in his mid-thirties—old enough, perhaps, to have amassed
the resources necessary to support two households—may have been an
unconscious reaction against her own father’s youthful irresponsibility.*

Both Gloria and Julio, thus, may have concluded that the advantages of
adulterous concubinage outweighed the disadvantages. Julio’s wife Cris-
tina and her children surely viewed matters differently. For them, Julio’s
betrayal was in every way bad. It seriously damaged their economic pros-
pects.*> Though not unusual, it nonetheless was shameful (especially for
Cristina). It also likely changed Julio’s behavior in the marital home. If
historical precedent held, his treatment of Cristina grew cold, cruel, and
perhaps even violent following Gloria’s offstage appearance.*! For Cristina
and her children, no compensating benefits spring to mind.

38. Pao-hua Hsieh, “Female Hierarchy in Customary Practice: The Status of Concubines
in Seventeenth-Century China,” Funii Shi Yanjui [Taiwan] 5 (1997): 55-114. Concubines
also may have enjoyed “greater social and sexual freedom” than elite married women did.
See Smith, “Race-Class-Gender Ideology in Guatemala,” 737. On the limited employment
opportunities available to Guatemalan women, see Laurel Bossen, “Wives and Servants:
Women in Middle-Class Households, Guatemala City,” in Urban Life: Readings in Urban
Anthropology, ed. George Gmelch and Walter P. Zenner (New York: St. Martin’s Press,
1980), 200.

39. For the official record of Gloria Maria Peralta’s birth on March 27, 1948, see Registro
de Nacimientos, tomo 52B, p. 669, no. 1859, Registro Civil, Quetzaltenango, Guatemala.
Interestingly, one study of late colonial Spanish America found that men tried for adulterous
concubinage were most commonly between the ages of thirty and forty. Durfas, “Adulterios,
amancebamientos, divorcios y abandono,” 36.

40. Christine Hunefeldt quotes troubling testimony to this effect from a betrayed wife in
nineteenth-century Peru: “He [my husband] has money to pay for his concubine’s room,”
the wife complained, but “[i]f I ask him for money to buy food, he hits me and tells me he
hasn’t anything.” Hunefeldt, Liberalism in the Bedroom, 284.

41. Durnas, “Adulterios, amancebamientos, divorcios y abandono,” 38.
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Gloria and Julio’s actions prompt a legal question: Was it permissible, in
Guatemala, in 1963, for a thirty-six-year-old married man to “live mari-
tally” with a fourteen-year-old concubine? If Julio had raped Gloria using
“force or intimidation,” of course, that would have been illegal and he
could have received eight years in prison. (There is no evidence that he
raped her.) Statutory rape, however, was not an issue; Gloria was above
the twelve-year-old age threshold for that crime.*

Gloria’s youth, however, may have made Julio guilty of a lesser crime:
“corruption of a minor.” This criminal charge, which carried the threat of
a six-month prison sentence, applied to men who used deception—such as
the promise of marriage—to take sexual advantage of women between the
ages of twelve and eighteen. Years later, Gloria complained that Julio had
led her to believe that he would divorce his wife and marry Gloria.** She did
not specify when Julio made this empty promise. If he did so at the outset
of his relationship with Gloria in order to deceive and thereby “corrupt”
her, he could, if prosecuted, have been found guilty of this crime.** But
neither Gloria nor anyone in her family appears to have filed a criminal
suit against Julio on these grounds.

Aside from Gloria’s age, however, the case presented no legal issue.
Adulterous concubinage involving a married man and a single woman
outside of the marital home was perfectly legal in Guatemala in 1963.
This represented a significant historical shift.

Had Gloria and Julio gotten together a century or more previously, they
would have been in violation of the law. Adulterous concubinage was il-
legal in Guatemala for centuries following the arrival of the Spanish in
the 1520s. Although the institution was too widespread during the colonial
period for Spanish authorities to eradicate, its control was an important
goal of church and state alike.

Spanish colonial authorities had difficulty eliminating Mesoamerican
polygyny (the practice of men taking multiple female mates) in part be-
cause its historical roots were so deep, reaching back both to pre-Con-
quest America®® and to pre-Conquest Spain.*® Moreover, the turmoil of

42. Cédigo Penal de la Reptblica de Guatemala (1936), Art. 329. Again, although rape
cannot be ruled out, there is no evidence that it occurred.

43. “Proceso de Gloria Peralta,” 51.

44. Cédigo Penal de la Republica de Guatemala (1936), Art. 331.

45. Men in pre-Hispanic Mesoamerica could legally have multiple wives simultaneously.
Plural marriage was widespread among the region’s elite and not unknown among its popular
classes. Some indigenous nobles allegedly had as many as two hundred wives. M. C. Mirow,
Latin American Law: A History of Private Law and Institutions in Spanish America (Austin:
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the Spanish Conquest itself resulted in an additional rash of adulterous
concubinage.¥’

During three centuries of colonial rule, Spanish authorities sought, with
considerable success, to combat polygamy (plural marriage), as a means
of Christianizing and controlling their American empire. Their efforts to
combat concubinage were less successful.*® Although concubinage in Span-

University of Texas Press, 2004), 57. Information in this paragraph also comes from Robert
McCaa, “Marriageways in Mexico and Spain, 1500-1900,” Continuity and Change 9.1
(1994): 14; Josefina Muriel, “La Transmisién Cultural en la familia Criolla Novohispana,”
in Familias novohispanas, siglos XVI al XIX, ed. Pilar Gonzalbo Aizpuru (México, D.F.:
El Colegio de México, 1991), 111; Cline, “The Spiritual Conquest Reexamined,” 473;
and Herrerias Sordo, Concubinage in Present-Day Mexico, 13—14. This situation was not
unique to Mesoamerica. At the dawn of the colonial period, in what is today Ecuador, for
instance, indigenous “nobles and favored commoners had several secondary wives.” Frank
Salomon, “Indian Women of Early Colonial Quito as Seen through Their Testaments,” The
Americas 44.3 (January 1988): 327. Robert McCaa relates pre-Hispanic polygyny to the
deficit of men that resulted from the era’s warfare and slavery. McCaa, “Marriageways in
Mexico and Spain,” 14.

46. Polygyny in pre-Conquest Spain related in part to centuries of Islamic-Moorish in-
fluence there. Concubinage in medieval Spain went by the legal name barragania, a term
derived jointly from Arabic and Spanish. Regil Gutierrez, “La union de hecho en su aspecto
social,” 8; Herrerias Sordo, Concubinage in Present-Day Mexico, 7-8. Although Spanish
barragania had formally disappeared by the time of Columbus’s voyages, concubinage and
illegitimacy remained far more common in Spain than in contemporary France, England,
or Germany. McCaa, “Marriageways in Mexico and Spain,” 18, 11.

47. Many conquistadores left wives in Spain and took American concubines. Some native
chieftains offered young women to the Spanish, hoping to strengthen political alliances.
Spanish men, who outnumbered Spanish women in the Americas throughout the colonial
period, routinely coupled with native women. These couplings were often out of wedlock,
frequently involved more than one woman per man, and occasionally resulted from theft or
the use of force. Some of the male Spanish colonists who did bring wives with them from
Spain also maintained native concubines on the side. McCaa, “Marriageways in Mexico and
Spain,” 11, 21-22; Smith, “Race-Class-Gender Ideology in Guatemala,” 723—49; Salomon,
“Indian Women of Early Colonial Quito,” 325-26; Ripodas Ardanaz, EI Matrimonio en
Indias, 364-70; Herrerias Sordo, Concubinage in Present-Day Mexico, 16; and Alexandra
Parma Cook and Noble David Cook, Good Faith and Truthful Ignorance: A Case of Trans-
atlantic Bigamy (Durham: Duke University Press, 1991).

48. Having recently “re-conquered” Spain by expelling Muslims and Jews, Spanish Catho-
lics hoped to continue Christianity’s spread in the Americas. Indeed, “saving souls” through
conversion was a key legal justification for their imperial actions. Members of the Catholic
clergy, as part of their broader evangelizing mission, sought to institute monogamous, per-
manent, sacramental marriage. They pressured indigenous men to shed all wives but one.
They also turned the fearsome prosecutorial powers of the Inquisition against concubinage.
Their assault on polygamy and concubinage prompted some indigenous dissidents to urge
maintenance of these traditional domestic arrangements as a form of political defiance.
Greenleaf, “Persistence of Native Values,” 353-54. The clergy’s emphasis on “sacramental”
marriage under the Church’s auspices was especially pronounced following the Council of
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ish America did decline, it remained much more prevalent than in Spain
itself. Enforcement of concubinage bans was uneven. In some places, it
appears to have been quite strict.* In others, it was lax, in line with the
common colonial response to inconvenient Spanish decrees: “obedezco
pero no cumplo” (“1 accept your orders, but won’t actually carry them
out”). Enforcement problems notwithstanding, however, the formal law
was clear: adulterous concubinage was illegal in Spanish America.>
Although Guatemala achieved independence from Spain in the 1820s,
Guatemalan marriage law followed Spanish precedent until the 1870s. In

Trent in 1563. See Galvan Rivera, El Concubinato en el vigente derecho mexicano, 18-19;
Castafeda, “La formacién de la pareja y el matrimonio,” 73-90. For more on Spanish co-
lonial marriage law, see Cline, “The Spiritual Conquest Reexamined,” 473; Thomas Calvo,
“Matrimonio, iglesia y sociedad en el occidente de México: Zamora (Siglo XVII a XIX),”
in Familias novohispanas, siglos XVI al XIX, ed. Pilar Gonzalbo Aizpuru (México, D.F.: El
Colegio de México, 1991), 101-8; Herrerias Sordo, Concubinage in Present-Day Mexico,
16-17; McCaa, “Marriageways in Mexico and Spain,” 22; Guillermo F. Margadant, “La
familia en el derecho novohispano,” in Familias novohispanas, ed. Pilar Gonzalbo Aizpuru,
33-34; and Muriel, “La transmision cultural en la familia criolla novohispana,” 109-22. For
a specific example of the Inquisition’s role in regulating marriages in colonial Latin America,
see Richard Boyer, “Juan Vizquez, Muleteer of Seventeenth-Century Mexico,” The Americas
37.4 (April 1981): 421-43. In the latter phases of Spanish colonialism, royal officials chal-
lenged the Church’s role as the top arbiter of family relations in Spanish America. Family
infractions, including adulterous concubinage, accounted for ever-increasing proportions
of the royal courts’ criminal dockets. Patricia Seed, To Love, Honor, and Obey in Colonial
Mexico: Conflicts over Marriage Choice, 1574—1821 (Stanford: Stanford University Press,
1988). One underlying objective of Spanish colonial family law was the discouragement
of race mixing. Mirow, Latin American Law, 57-58.

49. Adulterous concubinage was apparently the most commonly prosecuted family-re-
lated criminal offense in late colonial Bogotd. See Durfas, “Adulterios, Amancebamientos,
Divorcios y Abandono,” 35-36.

50. McCaa, “Marriageways in Mexico and Spain,” 14, 18, 22, 27, 31; Cline, “The Spiritual
Conquest Reexamined,”473, 479; Herrerias Sordo, Concubinage in Present-Day Mexico, 19;
Dueiias, “Adulterios, amancebamientos, divorcios y abandono,” 39; Calvo, “Concubinato y
mestizaje en el medio urbano,” 203—-12; Mirow, Latin American Law, 56-57. For a detailed
look at the legal treatment of marriage in one corner of Spain’s American empire, see Viviana
Kluger, Escenas de la vida conyugal: los conflicts matrimoniales en la sociedad virreinal
rioplatense (Buenos Aires: Editorial Quorum, 2003), 144-45. Kluger finds that, although
the law regarding marital fidelity was applied somewhat differently to husbands and wives,
respectively, with husbands enjoying more latitude, nonetheless “the obligation of marital
fidelity was one of those that was demanded of both spouses. Husband and wife were on
an equal footing in both secular and canon law. . . .” Ibid., 144. For more on the “surpris-
ing degree of freedom and openness” that marked marital and other intimate relations in
parts of Spanish America, even “under the shadow of the Inquisition,” see Cook and Cook,
Good Faith and Truthful Ignorance, xiii. See also Richard Boyer, Lives of the Bigamists:
Marriage, Family, and Community in Colonial Mexico (Albuquerque: University of New
Mexico Press, 1995); and Stern, The Secret History of Gender.
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that decade, anti-clerical liberals, led by Justo Rufino Barrios, took power
and enacted a new national constitution, a new civil code and a new penal
code.’! These new legal instruments altered Guatemala’s formal treatment
of adulterous concubinage. Not surprisingly, plural marriage remained il-
legal; married men still could not marry their mistresses.”? But Guatemala
redefined “adultery” in a way that exempted the principal adulterers: un-
faithful married men and their lovers. The married woman who slept with
a man other than her husband, the 1877 Penal Code decreed, was guilty
of adultery, as was the man who slept with her knowing that she was
married.>® The married man who slept with a woman other than his wife
violated no law, unless he made the mistake of “having” his concubine
inside the marital home.>*

The decriminalization of husbandly adultery reflects three character-
istics of the liberals who wrote it into law. First, President Barrios and
his supporters were ardent anti-clerics. They disestablished the Catholic
Church, confiscated church property, expelled the Jesuits, and instituted
lay education. In the same anticlerical spirit, they secularized family law.>
Guatemala’s new Civil Code (1877) defined marriage as a “civil contract”
only.>® Henceforth, in Guatemala, civil authorities, not priests, performed
the only marriages that counted, and civil registrars, not Catholic parishes,
kept official marriage, birth, and other such records. >’

The secularization of Guatemalan law in the 1870s helped clear the

51. After Guatemala achieved independence in the 1820s, liberals hoped to modernize
the fledgling republic by doing away with colonial law. They proposed a new system of
law based principally on legal codes that U.S. jurist Edward Livingston drafted for the
state of Louisiana in the 1820s. The new codes would have reduced the Catholic Church’s
legal influence over marriage and other facets of Guatemalan life. Conservatives were not
pleased. They wrested power away from liberals in an 1838 coup, re-established Catholi-
cism as the state religion, revoked liberal legal reforms, and adopted a modified form of
the old colonial law. See Jorge Lujan Mufoz, “Del derecho colonial al derecho nacional:
el caso de Guatemala,” Jahrbuch fiir Geschichte Lateinameikas 38 (2001): 85-107; Mario
Rodriguez, The Livingston Codes in the Guatemalan Crisis of 1837—-1838 (New Orleans:
Middle American Research Institute, Tulane University, 1955). Note that, in the absence
of a strong central government, local authorities took the lead in implementing marriage
law during the early decades of Central American independence from Spain. Elizabeth
Dore, “Property, Households and Public Regulation of Domestic Life: Diriomo, Nicaragua,
1840-1900,” Journal of Latin American Studies 29 (1997): 591.

52. Codigo Civil de la Repiiblica de Guatemala (1877), Art. 120, sec. 6.

53. Ibid., Art. 282.

54. Ibid., Art. 286.

55. The secularization of family law was something of a world-wide trend in the second
half of the nineteenth century. See Hunefeldt, Liberalism in the Bedroom, 85.

56. Codigo Civil de la Repiiblica de Guatemala (1877), Art. 119.

57. Ibid., xviii; Arts. 144—-47; 458-62.
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way for the deregulation of husbandly adultery. The Catholic Church had
officially opposed all adultery, whichever spouse committed it. Formally,
at least, it also favored equality within marriage.®® The Church’s loss of
power made it easier for reformers to legalize adulterous concubinage
involving married men.

Second, President Barrios and his supporters, like other nineteenth-centu-
ry Latin American liberals, championed the rule of law and “state-building”
as means to economic progress.’® They also were keenly concerned with
family preservation,® in part for economic reasons. Given how prevalent
adulterous concubinage was in Guatemala at the time, lawmakers may have
concluded that the existing ban on husbandly adultery was untenable.®! If
un-enforced, but left on the law books, the ban would erode respect for the
rule of law. If vigorously enforced by the liberals’ comparatively muscular
bureaucracies, the ban could result in a troubling wave of arrests, family
dissolution, and economic disruption. Liberals appear to have concluded
that the decriminalization of husbandly adultery was the best solution. It
would maintain respect for the rule of law while keeping families together,
fathers out of jail, and workers on the job.

Third, the blatant gender discrimination of Guatemala’s 1877 adultery
reform was in line with the patriarchal tendencies of nineteenth-century
Latin American liberalism generally. Liberals in Guatemala and elsewhere
knew that the dissolution of the Spanish Empire had badly destabilized their
societies. Their own attacks on indigenous communities and the Catholic
Church threatened further instability. Liberals looked to individual families,
headed by strong patriarchs, to anchor the new societies that they were
trying to create. To this end, they used legal reform to bolster the powers
of male heads of households and to reinforce the traditional subordination
of women and children to men.®?

58. Dore, “One Step Forward,” 17. See also Dore, “Property, Households and Public
Regulation of Domestic Life,” 598. For more on secularization and family law elsewhere in
Latin America in the late nineteenth and early twentieth century, see Mirow, Latin American
Law, 147-49.

59. For a discussion of how liberal-era state growth affected even a previously isolated
local community, see Michaela Schmolz-Haberlein, “Continuity and Change in a Guatemalan
Indian Community: San Cristébal-Verapaz, 1870-1940,” The Hispanic American Historical
Review 76.2 (May, 1996): 227-48.

60. On late nineteenth-century liberalism’s intense interest in family preservation, see
Blum, “Public Welfare and Child Circulation.”

61. For similar thoughts from the colonial period, see Dueias, “Adulterios, amance-
bamientos, divorcios y abandono,” 39-40.

62. Arlene J. Diaz, “Women, Order, and Progress in Guzman Blanco’s Venezuela, 1870—
1888,” in Crime and Punishment in Latin America, ed. Ricardo D. Salvatore, Julio Aguirre,
and Gilbert M. Joseph (Durham: Duke University Press, 2001), 56-82; Alberto Saladino
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Guatemala’s 1877 adultery provision fit this patriarchal model.®* It es-
tablished clear preferences for men and gave legal expression to the sexual
double standard. Wifely infidelity was illegal everywhere; husbandly in-
fidelity was legally suspect only inside the marital home. A wife violated
the law if she slept with any man other than her husband. A husband
violated the law only if he had a concubine within the conjugal home.
(Could a husband avoid criminal punishment by being unfaithful in the
marital home with a woman not his concubine? The law was unclear on this
point. But straying wives had no such wiggle room.) The penalty for the
wife-specific crime of adultery was significantly harsher than the penalty
for the husband-specific crime of inside-the-marital-home concubinage.®*
Furthermore, the law gave aggrieved husbands, but not aggrieved wives,
almost complete control over the prosecution and punishment of their un-
faithful spouses. “No wife shall be punished for the crime of adultery,” the
law stipulated, “except by virtue of her aggrieved husband’s wishes.”% The
penal code also empowered husbands, but not wives, “at any moment,” to
lift the criminal sanctions that had been imposed on their unfaithful spouses
and their spouses’ lovers.®® Many other elements of the 1877 codes were
similarly discriminatory.®’

The restrictions on adultery and concubinage contained in the Penal
Code of 1936, in force when Julio and Gloria began living together in the
1960s, were essentially the same as those adopted in 1877. “Adultery”
was committed when a wife slept with any man other than her husband;
it carried a prison sentence of four years. “Concubinage” was committed
when a husband “had a concubine within the marital home”; it carried a
prison sentence of six months.®® Although neither law was strongly en-
forced, a sample of several thousand Quetzaltenango criminal cases from

Garcia, “La funcién social de las mujeres entre los liberals latinoamericanos,” Siglo XIX
[Mexico], 1.2 (1986): 175-87; Hunefeldt, Liberalism in the Bedroom, 14; Dore, “One Step
Forward,” 15; and Salvatore, Crime and Punishment in Latin America, 23.

63. Note that liberal-era adultery reforms were even more blatantly sexist in some other
Latin American nations. See Dore, “One Step Forward,” 17, 22-23.

64. Codigo Penal de la Repiiblica de Guatemala (1973), Art. 235. In the original 1877
Code, adultery carried a “correctional reclusion” grade of “medium to maximum”; con-
cubinage, in contrast, carried a “correctional reclusion” grade of “minimum to medium.”
Cédigo Penal de la Repiiblica de Guatemala (1877), Arts. 282, 286.

65. Codigo Penal de La Republica de Guatemala, 1877, Art. 283.

66. Ibid., Art. 284.

67. See, for example, Codigo Civil de la Repiiblica de Guatemala, 1877, Art. 150: “Hus-
bands should protect their wives and wives should obey their husbands.”

68. Codigo Penal de la Repiiblica de Guatemala (1936), Arts. 324, 328.
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the mid-twentieth century reveals that “adultery” prosecutions outnumbered
“concubinage” prosecutions twenty-four to one.*

Thus, Julio and Gloria, like many other twentieth-century couples, had
no legal qualms about setting up a quasi-marital household a stone’s throw
from Julio’s marital home. Their actions, indeed, were perfectly legal.

The Children

Changes in the legal treatment of children, much like the previously dis-
cussed changes in marriage law, improved the legal standing of adulterous
concubinage in Guatemala.

As far as we know, Julio had five children: three with Cristina, his wife,
and two with Gloria, his concubine. Had these births occurred centuries or
even decades earlier, Guatemalan law would have treated Cristina’s children
preferentially. By the 1960s, however, this was no longer the case.

The Spanish law that prevailed in colonial Latin America bestowed legal
privileges upon “legitimate” children, meaning those “who spring from
a father and mother that are truly married, according as the Holy Church
directs.”’® Spanish lawmakers favored “legitimates” for both legal and
religious reasons. Such children were “lawful and begotten according to
law.””" They were also, “as it were, sacred,” since they were “begotten
without impropriety or sin.”’? In areas ranging from inheritance to govern-
ment employment, “legitimate” children enjoyed legal advantages.”

69. “Registro de Procesos Penales,” Juzgado Primero de Primera Instancia, Palacio de
Justicia, Quetzaltenango, Guatemala. Between Oct. 1929 and March 1930, no adultery or
concubinage cases appeared among the 179 cases counted. Among the 431 criminal cases
observed in the docket books between April 1938 and April 1943, three were for adultery and
none was for concubinage. One adultery case and no concubinage cases appeared among the
245 cases counted between 5 January 1949 and 24 March 1949. Twelve adultery prosecutions
and no concubinage prosecutions appeared in a 458—case sample taken between 2 July 1949
and 30 Dec. 1949. The final sample in this series extends from 3 Aug. 1959 to 31 December
1959 and contains eight adultery prosecutions and a single concubinage prosecution among
1192 total prosecutions. In total, among 2,505 criminal cases counted, twenty-four (about
1 percent) were for adultery and one (about .04 percent) were for concubinage.

70. Las Siete Partidas, vol. 4, Family, Commerce, and the Sea: The Worlds of Women and
Merchants, trans. Samuel Parsons Scott, ed. Robert I. Burns, S.J. (Philadelphia: University
of Pennsylvania Press, 2001), 948.

71. Ibid.

72. Ibid.

73. Ibid. Spanish lawmakers had additional justifications for privileging “legitimate” chil-
dren. “God loves, assists, and endows” such children “with strength and power to conquer
the enemies of His religion.” Those un-persuaded by these theological declarations may (or
may not) have been swayed by the claim that followed: “legitimate” children were “more
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Children whose parents were not married to each other were “illegiti-
mate” and faced legal disabilities. Children born out of wedlock could not
fully “share the honors of their fathers or grandfathers.”” They risked los-
ing or being denied “any high office or honor” they might achieve.” More-
over, their inheritance rights were limited. Spanish lawmakers warned:
“Great injury results to children through their not being legitimate.”’® By
establishing these legal disabilities for illegitimate children, lawmakers
hoped to promote marriage and discourage extra-conjugal sex.”’

After Guatemala achieved independence, the bright line separating “le-
gitimacy” from “illegitimacy” gradually faded. Guatemala’s Civil Code
of 1877 began the erasure quite deliberately. “The goal of the [prevailing
Spanish] laws” that categorized children according to the marital status of
their parents, Guatemalan lawmakers explained in 1877, was “to minimize
illicit unions by making people fear that the children of such unions would
live in disgrace.””® But experience had demonstrated “that this fear has not
succeeded in preventing illicit unions. Indeed, its only effect has been to
punish the innocent [children] for the acts of the guilty [parents].””

The 1877 Civil Code maintained the legitimacy/illegitimacy distinc-
tion,*® but softened some of the disabilities accompanying illegitimacy.
For instance, in cases in which parents died without leaving wills, the new
code granted illegitimate children some inheritance rights, although those
rights were not equal to the inheritance rights of legitimate children.®' The

choice and strong, for the reason that they are not liable to suffer shame on account of their
mothers.” Ibid.

74. Ibid., 953.

75. Ibid.

76. Ibid.

77. Spanish law divided illegitimate children into seven categories. At the head of this
list were “natural” children—those whose parents were unmarried but faced no legal im-
pediments to marriage. “Natural” children were the elite of the illegitimates. Then came
a rogues’ gallery of illegitimacy: products of adultery; products of concubinage; products
of “direct-line-of-descent” incest; products of “transversal” incest; clerics’ children; and
prostitutes’ children. Inheritance restrictions were particularly stiff for children whose par-
ents were not only unmarried to each other, but legally barred from marrying each other.
Children of adulterous concubinage fell into this severely disadvantaged category. Las Siete
Partidas 4:953; Margadant, “La familia en el derecho novohispano,” 47-51; Alfonso Braiias,
“Estatuto de las unions de hecho,” Revista de la facultad de ciencias juridicas y sociales
de Guatemala 4.1 (1948): 27; Ann Twinam, Public Lives, Private Secrets: Gender, Honor,
Sexuality, and Illegitimacy in Colonial Spanish America (Stanford: Stanford University
Press, 1999), 220-22, 231, 277. Note that a legal process existed whereby some illegitimate
children could be “legitimated.” See Twinam, Public Lives.

78. Codigo Civil de la Repiiblica de Guatemala (1877), §XII, “Hijos ilejitimos,” xi.

79. Ibid.

80. Ibid., Arts. 200-236.

81. Ibid., Arts. 969-82.
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1877 Code also facilitated paternal “recognition” of “illegitimate” children.
Under the new rules, fathers who wished to recognize their paternity could
easily do so in the new civil registries at birth, in public acts sworn out
subsequently, or in their last wills and testaments.®? Even fathers who did
not wish to recognize paternity of their illegitimate children could be forced
to do so through “filiation suits.”* Paternal recognition was an important
issue, since the code granted several legal rights to paternally recognized
illegitimates that it denied to paternally un-recognized illegitimates.®* An
1898 reform further facilitated paternal recognition of out-of-wedlock chil-
dren by clarifying what needed to be proven in order to win “filiation”
suits.® The collective result of these reforms was to widen the gap between
paternally recognized children and paternally unrecognized children, even
as the gap between legitimate and illegitimate children narrowed.
During the twentieth century’s first half, the legal distinction between
legitimacy and illegitimacy disappeared entirely from Guatemalan law.
The Civil Code of 1933 accomplished this reform in an effort to combat
social inequality. No longer would “legitimate” children, among whom
the privileged classes were overrepresented, have rights that “illegitimate”
children lacked. Henceforth, for instance, should a parent die without leav-
ing a will, all children, “whether born inside or outside of marriage, shall
inherit equal shares.””®® The Constitution of 1945 cemented this reform into
place. That instrument was part of Guatemala’s “Ten Years of Spring”—a
decade of egalitarian reform that began with a popular, left-leaning uprising
in 1944 and ended with a U.S.-backed right-wing counter-coup in 1954.
The egalitarian Constitution of 1945 famously granted women the right to
vote, facilitated labor organization, and laid the legal groundwork for agrar-
ian reform.%” Less famously, the Constitution proclaimed that Guatemalan

82. Ibid., Art. 229.

83. Ibid., Art. 235. In practice, “filiation” suits rarely succeeded in compelling fathers
to recognize paternity. See César Eduardo Alburez Escobar, El derecho y los tribunales
privativos de familia en la legislacion guatemalteca (Thesis. Facultad de Ciencias Juridicas
y Sociales de la Universidad de San Carlos, 1964), 42.

84. Codigo Civil de la Repiiblica de Guatemala (1877), xi—xii, and Articles 200-236,
243, and 969-82. For a discussion of the 1877 Code’s weakening of legitimacy distinctions
and strengthening of paternity designations, see Branas, “Estatuto de las unions de hecho,”
27-28.

85. Decreto Guvernativo No. 591, discussed in Gladys Dorita Rodriguez Fernandez, “La
union de hecho y su declaracion judicial” (Thesis. Facultad de Ciencias Juridicas y Sociales
de la Universidad de San Carlos de Guatemala, 1981), 7.

86. Codigo Civil de la Repiiblica de Guatemala (1933), Art. 993. See also Art. 163:
“When it comes to maternal rights and obligations, no difference exists between children
born in wedlock and those born out of wedlock.”

87. Francisco Javier Gémez Diez, “La iglesia catdlica en Guatemala frente a la década
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law “recognized no inequalities among children.” All offspring, whatever
the marital status of their parents, would enjoy “the same rights.”®

In April 1945, a month after the new constitution’s adoption, the Guatema-
lan Congress ordered all civil registrars and other keepers of public records
in the country henceforth to omit “all references to the legitimacy of children
and the marital status of parents.”® This policy would remain in place even
after the 1954 coup that terminated the “Ten Years of Spring.”*

Thus, by the time Julio and Gloria got together, a declared commitment
to modernization and social equality had pushed Guatemalan family law
away from the defense of marriage as such and toward the protection of
children and family units.”' Adulterous concubinage no longer constituted
“adultery.” Fathers could “recognize” their out-of-wedlock children with
unprecedented ease. Legal distinctions between “legitimate” and “illegiti-
mate” children no longer existed. All of these changes benefited adulterous
concubines and the families that they formed.

The birth certificates of Julio’s various children are illustrative. Prior to
1945, birth certificates classified babies born in Quetzaltenango as either
“legitimate” or “out-of-wedlock.” They also reported the marital status
of the mother and, where a father was listed, the father. (Interestingly,
pre-1945 birth records also classified newborns as either “indigenous” or
“ladino”; registrars stopped classifying newborns in this way in 1945.) For
instance, the birth certificate of Pedro Pablo DePaz, born in Quetzaltenango
on June 29, 1937, describes the newborn as the “ladino, out-of-wedlock
son of Mercedes DePaz . . . unmarried.”? This system of reporting made
it easy to identify—and stigmatize—out-of-wedlock children.

revolucionaria,” Hispania Sacra 51 (1999): 297-332; Jim Handy, “‘The Most Precious
Fruit of the Revolution’: The Guatemalan Agrarian Reform, 1952-54,” Hispanic American
Historical Review 68.4 (1988): 678-79; Francisco Javier Gémez Diaz, “La politica Guate-
malteca en los origenes de la ‘década revolucionaria’: La Asamblea Constituyente de 1945,”
Revista de Indias 55.203 (1995): 127-47.

88. Constitucion de la Republica de Guatemala, decretada por la Asamblea Nacional
Constituyente el 11 de marzo de 1945, Art. 76.

89. Officials who failed to comply with this order faced six months in prison. Decreto
Numero 86, El Congreso de la Reptblica de Guatemala, Recopilacion de Leyes, tomo 64
(1945-1946), 458.

90. See the Constitution of 1956, Art. 90; the Civil Code of 1964, Art. 395, the Constitution
of 1965, Art. 86; and the Constitution of 1985, Art. 50. Alfonso Brafias, Manual de derecho
civil (Guatemala: Editorial Estudiantil Fenix, Universidad de San Carlos de Guatemala,
1998), 218.

91. Verénica Lucrecia Ajxup Zarate, “Derecho de familia: principios que lo fundamentan”
(Thesis. Ciencias Juridicas y Sociales, Facultades de Quetzaltenango, Universidad Rafael
Landivar, 1998), 17.

92. Registro de Nacimientos, tomo 45, p. 542, no. 1250, Registro Civil, Quetzaltenango,
Guatemala.
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Post-1945 birth certificates, in contrast, revealed nothing about the
marital status of children’s parents. The legal standing of Gloria’s two
children was indistinguishable from that of Cristina’s three. Both sets of
birth certificates listed the mothers—Gloria and Cristina—by their maiden
names. Neither set revealed whether the parents were married or whether
the children were “legitimate.” This benefited Gloria’s children.

Gloria’s children also benefited from Julio’s decision to “recognize” his
paternity. Because Gloria was not married, the paternity of her children was
not officially assumed. It was Julio’s option to extend or withhold “vol-
untary recognition.”® His decision to take advantage of Guatemalan legal
reforms by “recognizing” his paternity in the civil registry just days after
his children’s births secured three important rights for Gloria’s children:
the right to a paternal surname, the right to claim child-support from Julio
during his life, and the right to inherit fully from him after his death.

The surname issue is especially noteworthy, given Gloria’s own past.
Guatemalan surnames were powerful “signifiers,” for they divided, in a
lifelong and conspicuous way, paternally recognized children from pater-
nally un-recognized children. The child whose parents were married—or
whose father had officially “recognized” him or her—used two surnames:
the father’s and the mother’s, in that order. The out-of-wedlock child
whose father had not “recognized” him or her, in contrast, notoriously
went through life with a single surname: that of the mother.**

Gloria Maria Peralta was born in Quetzaltenango in 1948, three years
after Guatemalan civil registrars stopped recording the “legitimacy” of
newborns. Her birth certificate said nothing about her parents’ marital
status. Nonetheless, her name told the story. On her official birth certifi-
cate, her two given names (Gloria and Maria) were followed by only one
surname (Peralta). The single surname advertised two things about Gloria’s
origins: that her mother, Carla Peralta (who also had but one surname),
was unmarried; and that her father, whose surname was Valderrama, had
not “recognized” her. Gloria, like many other single-surname Guatema-
lans, was ashamed of this eye-catching badge of illegitimacy.” Although

93. Codigo Civil de la Repiiblica de Guatemala de 1964, Art. 210. Judicial declarations
of paternity were possible, though rare. Ibid.

94. Ibid., Art. 4. For evidence of the importance of paternal recognition and surnames in
Guatemalan culture, see Luz Alicia Herrera, “Testimonies of Guatemalan Women,” Latin
American Perspectives 7.2/3 (1980): 163 [“Not until my son was three years old did I man-
age to convince his father to recognize him. I did it because children need to carry their
father’s name”].

95. For a discussion of the social discrimination suffered by paternally “unrecognized”
children in Guatemala, see Ursula Mariana Montegro Velasco de Turicios, “La paternidad:
necesidad de su reconocimiento legal” (Thesis. Departamento de Ciencias Juridicas y So-
ciales, Facultades de Quetzaltenango de la Universidad Rafael Landivar, 1999), 49-53.
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she never changed her name officially,” she did, as a young adult, start
presenting herself to the world as “Gloria Maria Peralta Valderrama.”’
That is, she thumb-tacked her biological father’s surname to the end of her
official (maternal) surname. This inverted the standard order throughout
the Spanish-speaking world, whereby paternal surnames precede maternal
ones. By appending her father’s last name in this odd position, Gloria man-
aged to give the respectable appearance of having two last names, while
leaving her official surname (Peralta) unchanged.®®

Gloria’s two children, unlike Gloria (and unlike Gloria’s mother, Carla
Peralta), had double surnames—‘Diaz Peralta”—from the start. This re-
flected Julio Diaz’s willingness to “recognize” both of Gloria Peralta’s
children at birth. Neither their first-born child, Gloria Julia Diaz Peralta
(b. 1964), nor their second, Julio Omar Diaz Peralta (b. 1966), would face
the social stigma that both Gloria and her mother had endured for having
but one surname.”

Two final points regarding the children: First, the birth order of Julio’s five
children demonstrates that his relationships with Cristina and Gloria were
simultaneous, not sequential. Cristina bore Julio’s first child in 1960. There-
after, she and Gloria alternated deliveries: Cristina (1962), Gloria (1964),
Cristina (1965), Gloria (1966). Each time, Julio was the declared father.

Second, both of Gloria’s deliveries took place at home, in the domicile
that she and Julio shared. Although this gives the superficial appearance
that Julio lacked either wealth or regard for Gloria, it actually demonstrates
just the opposite. Home deliveries with private midwives were compara-
tively expensive. The principal alternative was delivery in Quetzaltenango’s

96. Official name changes were possible, though somewhat complicated. See Cdodigo
Civil de la Repiiblica de Guatemala de 1964, Arts. 5-6. Official name changes appear in
the margins of the name-changer’s birth certificate. Gloria’s birth certificate contains no
record of an official name change. Registro de Nacimientos, tomo 52B, p. 669, no. 1859,
Registro Civil, Quetzaltenango, Guatemala.

97. A perfect example is the “Proceso de Gloria Maria Peralta Valderrama.”

98. Revealingly, Gloria and Julio disagreed about what Gloria’s true name was. When
Julio issued a criminal complaint against Gloria for leaving him and “abandoning” their
minor children, he used her official (and less respectable) name, “Gloria Maria Peralta.”
At first, officials followed suit. When Gloria herself was taken into custody, however, she
insisted upon the more respectable, though technically inaccurate, “Gloria Maria Peralta
Valderrama.” The double-surname version carried the day. Gloria’s case file refers to her
as Peralta Valderrama. “Proceso de Gloria Maria Peralta Valderrama.”

99. Birth certificates can be found as follows: Gloria Julia Diaz Peralta, born Oct. 28,
1964, Registro de Nacimientos, tomo 77, p. 518, no. 31, Registro Civil, Quetzaltenango;
Julio Omar Diaz Peralta, born Oct. 9, 1966, Registro de Nacimientos, tomo 82, p. 30, no.
56, Registro Civil, Quetzaltenango; Gloria Marfa Peralta, born March 27, 1948, Registro
de Nacimientos, Tome 52B, p. 669, no. 1859, Registro Civil, Quetzaltenango, Guatemala.
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Western General Hospital, a public facility where the service was cheap
but not especially good.'® A home birth signified higher status.

Numbers back this assertion. As of the mid-1960s, births in Quet-
zaltenango divided almost evenly between private residences (48.5 percent)
and Western General (46.5 percent). (The remaining 5 percent of births
took place at elite birthing facilities, such as “El Nido”—“The Nest.”)!"!
But among paternally unrecognized babies—not a wealthy bunch—the
numbers were much less even. These “single-surname” children, among
whom the impoverished were overrepresented, were overwhelmingly likely
(80 percent) to be born in the General Hospital, not at home. !> Giving birth
at home distinguished Gloria, the long-term concubine of an economically
stable married man, from the mothers of most paternally un-recognized
children.!®

The Law and Adulterous Concubinage during Rocky Times

Four years after it began, Gloria and Julio’s relationship soured. Both
parties, in turn, would seek legal redress. Their experiences highlight sig-
nificant changes in how Guatemala’s legal system interacted with families
during the twentieth century. As a result of these changes, by the mid-
1960s, out-of-wedlock couples such as Gloria and Julio had unprecedented
access to legal tools capable of reinforcing extra-conjugal family obliga-
tions. This was especially true of the criminal law.

Prior to the 1960s, Guatemalan criminal law, to the extent that it affected
families, served principally to buttress marriage and discourage infidelity.

100. Many Latin American states started offering free midwifery in the 1930s, due to the
combined effects of eugenics, feminism, and state growth. Molyneux, “Twentieth-Century
State Formations in Latin America,” 49.

101. These numbers come from a survey of births in Quetzaltenango in January 1965,
Registro de Nacimientos, tomo 77, pp. 716-816, Registro Civil, Quetzaltenango, Guate-
mala. Among two hundred total births surveyed, ninety-seven took place in a private home,
ninety-three took place in the Hospital General del Occidente, and ten took place in private
facilities.

102. Registro de Nacimientos, tomo 77, pp. 716-920, Registro Civil, Quetzaltenango.
Among seventy-five paternally unrecognized children born in Quetzaltenango during Janu-
ary and February 1965, sixty (80 percent) were born in the General Hospital, while only
fifteen (20 percent) were born at home. Babies born to single mothers with no father listed
represented about 20 percent of all children born at this time.

103. Gloria and Julio’s two children’s births are documented in the Quetzaltenango Civil
Registry as follows: Gloria Julia Diaz Peralta, born 28 Oct. 1964, Registro de Nacimientos,
tomo 77, p. 518, no. 31, Registro Civil, Quetzaltenango; Julio Omar Diaz Peralta, born 9 Oct.
1966, Registro de Nacimientos, tomo 82, p. 30, no. 56, Registro Civil, Quetzaltenango.
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A 1929 municipal court case from the western Guatemalan town of Coate-
peque shows one way in which wives used the criminal law to defend their
marriages. Eleodoro Barrios had both a wife and a concubine. As often is the
case, the two women were bitter enemies who frequently clashed in public.
In 1929, Eleodoro’s wife—backed by his mother—turned to the courts. She
and her mother-in-law issued a criminal complaint against Maria Teresa de
Le6n, the concubine. They “complained—and not for the first time—that
Maria Teresa de Ledn insults them, even though Sefiora de Barrios [the wife]
refuses even to look at her, blaming her, as she does, for having disrupted
her conjugal relationship.” The court found Maria (the concubine) guilty
of “mistreating another with words” and sent her to prison.'®

More common than such marriage-defending criminal cases initiated
by wives, however, were marriage-defending criminal cases initiated by
husbands. Particularly common were cases in which husbands accused
their wives (and, less frequently, their wives’ alleged lovers) of criminal
adultery. In these cases, as in the “Maria” case above, betrayed spouses
turned to the criminal law for redress. The criminal law thus reinforced
marriage.

Around the middle of the twentieth century, family-related criminal law
in Guatemala changed significantly. Its emphasis shifted from the protec-
tion of marriage as such to the protection of families, especially children.
As aresult of this shift, it became increasingly common for family-related
criminal cases to be initiated by single women and to name men as criminal
defendants. Had Maria the Coatepeque concubine gone to criminal court in
the 1970s instead of the 1920s, she might well have been the complainant,
not the defendant.

These findings derive from my analysis of over four thousand criminal
cases drawn from a Quetzaltenango criminal court docket at roughly ten-
year intervals (1929, 1939, 1949, and so forth), between 1929 and 1989.!%

104. Pedro Castillo[?], Juzgdo Municipal de Coatepeque, Departamento de Quetzaltenan-
20, 5 de diciembre de 1929, to Sefior Juez de Primera Instancia Territorial; Juzgado Primero
de Primera Instancia, Quetzaltenango, Palacio de Justicia, Quetzaltenango, Guatemala. This
case was tried under Cddigo Penal de la Repiiblica de Guatemala, 1889, Art. 455, sec. 1. In
a similar vein, in the Rio de la Plata region of Spain’s colonial empire, there were women
who went to court to accuse their husbands of infidelity and to request court orders forcing
their husbands to cease their extra-marital relations and return to married life with their
wives. See Viviana Kluger, “El proyecto familiar en litigio. Espacios femininos y contiendas
conyugales en el virreinato de Rio de la Plata, 1776-1810,” in Historia, género y familia en
iberoamérica (siglos XVI al XX), ed. Dora Déavila Mendoza (Caracas: Fundacién Konrad
Adenaeur, 2004), 225.

105. Studies of this sort are rarer than they should be. As Ann Varley has noted, scholars
of gender and family history in Latin America are quick to notice legislation but slow to
investigate its courtroom application. Ann Varley, “Women and the Home in Mexican
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The cases yield four principal conclusions. First, Guatemalan criminal law
appears to have become increasingly involved with family relations as the
twentieth century progressed. In samples taken prior to 1960, obviously
family-related criminal cases (adultery, concubinage, infanticide, abandon-
ment of minor children, denial of economic support, and the like) accounted
for less than 2 percent of the total criminal docket. In post-1960 samples,
such cases increased to over 4 percent of the total criminal docket. It is
important to note that this survey consistently under-reports actual levels
of family-related violence. It includes neither unreported cases of domestic
abuse nor family-related cases that appear in docket books under non-
family-related headings, such as “assault.” Nonetheless, the 100 percent
increase in obviously family-related cases that the survey documents is
substantial.'%

Second, prosecution for adultery was the most common sort of family
case prior to the 1960s, but virtually disappeared thereafter. Adultery cases
accounted for half (49 percent) of the obviously family-related criminal
cases in the 1929-1959 samples,'” but just 1.3 percent of such cases re-

Family Law,” in Hidden Histories of Gender and the State, 241. My data are cases listed
in a Quetzaltenango criminal court’s docket books: Registros de Procesos Penales, Juzgado
Primero de Primera Instancia, Palacio de Justicia, Quetzaltenango, Guatemala. Exception-
ally uneven availability of these docket books frustrated my attempt to compile a perfectly
consistent sample series. Nonetheless, I was able to access docket books that fell into
roughly ten-year intervals: Oct. 1929 to March 1930 (180 cases), April 1938 to April 1943
(431 cases), 5 January 1949 to 24 March 1949 (245 cases), 2 July 1949 to 30 Dec. 1949
(458 cases), 3 Aug. 1959 to 31 Dec. 1959 (1192 cases), 20 Jan. 1969 to 30 Dec. 1969 (942
cases), 10 May 1971 to 17 Aug. 1971 (342 cases), June 1985 to Jan. 1987 (318 cases). I
separated the crimes listed in these docket books into several categories: property crimes
(e.g., robbery), financial crimes (e.g., embezzlement), violent crimes (e.g., homicide), sexual
violence (e.g., rape), miscellaneous (e.g., falsification of documents), and family crimes.
Family crimes included: adultery, concubinage, acting against the security of the family, de-
nial of economic support, infanticide, parricide, abandonment of minor children, subtraction
of minor children, abandonment of the household, and illegal marriage. I then measured the
trends over time that these numbers revealed. Full statistical data are in my possession and
are available upon request. My sincerest thanks go to the following workers of the Juzgado
Primero de Primera Instancia in Quetzaltenango for helping me to find and make sense of
this material: Josué Bayron Armando Anlev Soberanis, Walter Stuardo Anlev Soberanis,
Yohana Magaly Enriquez Jocol de Herrera, Allan Amilkar Estrada Morales, Reyna Laura
Lépez Barrios, Pedro Antonio Pérez Lopez, Lucia Catalina Poniciano Andrade, Patricia
Rodriguez de Vainz, Marcia Dolores Salazar Rivera, and Lily Sam Solorzano.

106. The 1929-1959 sample totaled 2506 criminal cases, of which forty-nine were obvi-
ously family-related. The 1969-1989 sample totaled 1867 criminal cases, of which seventy-
nine were obviously family-related.

107. For evidence that male-initiated accusations of adultery were similarly prevalent
in the ecclesiastical courts of nineteenth-century Peru, see Hunefeldt, Liberalism in the
Bedroom, 303, 353.
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corded thereafter. Wifely infidelity (the only sort of infidelity that counted
as criminal “adultery”) surely did not disappear. Nor did the formal law
change in any relevant way.!”® Nor is there any evidence that husbands
grew dramatically more tolerant of wifely infidelity or less concerned about
perceived threats to their masculine honor; indeed, it is possible (though
difficult to prove) that spousal abuse of wives suspected of infidelity in-
creased, even as adultery prosecutions fell.!® Nonetheless, by the late
1960s, criminal adultery cases had become much, much less common.

Third, the decline in male-initiated adultery cases was more than offset
by a gusher-like increase in female-initiated “denial of economic support”
cases. The principle that family members should support dependents (espe-
cially children) was not new. It was part of the colonial law brought over
from Spain and it remained valid in Guatemala after independence.''® In
the first half of the twentieth century, however, Guatemalan child-support
law changed in ways that benefited unmarried mothers. Both Spanish co-
lonial law and early national Guatemalan law gave “legitimate” children
preference over “illegitimate” children in child-support eligibility.!'! The
disappearance of the legitimacy-illegitimacy distinction leveled the playing
field, aiding concubines and their issue.

Moreover, in 1945, at the dawn of Guatemala’s social-democratic “Ten
Years of Spring,” the long-standing but widely flouted principle that fam-
ily members must provide economic support to dependants grew teeth
via inclusion in the nation’s criminal law. Henceforth, family members
who failed to satisfy their legal obligations to support dependents could
be found guilty of a crime and sent to prison for a year.!2

108. Guatemala did adopt a new Criminal Code in 1973, but its adultery provisions (Arts.
232-34) were fundamentally the same as those contained in every Criminal Code since
1877.

109. Judith N. Zur believes that domestic violence against women increased in Guate-
mala in the second half of the twentieth century. See Zur, Violent Memories, 58. Similarly,
Matthew Gutmann notes a “probable rise in domestic violence of men against women” in
one working-class neighborhood in Mexico City during the latter decades of the twentieth
century. Gutmann, The Meanings of Macho, 244. Understandably, given the research com-
plications involved in the topic, neither scholar backs these suspicions with hard data.

110. See Scott and Burns, Las Siete Partidas, vol. 4, Title XIX; and Cddigo Civil de
Guatemala (1877), Art. 237-57.

111. Scott and Burns, Las Siete Partidas, vol. 4, 973-74; and Codigo Civil de Guatemala,
1877, Art. 244.

112. Decreto del Congreso nimero 147, Art. 324—A (1945). Those who could prove
penury could escape punishment. The 1973 penal code adopted this measure but changed
the sentence from one year to “six months to two years” in prison. The 1973 code also
specified that this sentence would increase by a third if the accused employed fraudulent
means in order to avoid his or her family-support obligations. Codigo Penal de la Repiiblica
de Guatemala (1973), Arts. 242-43. For more on this crime, see Elva Esperanza Castillo
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The new law offered women a powerful new way to pressure the fathers
of their children to provide the economic support that they owed. Only
gradually, however, did women take advantage of this new mechanism.
A sample of Quetzaltenango criminal cases from 1949, four years after
the passage of the new law, includes 458 total cases, seventeen of which
involve families. Of these, zero invoked the new “denial of economic
support” statute. Samples taken periodically thereafter reveal steady and
impressive increases, from 29 percent of the family-related criminal docket
in 1959 all the way to 86 percent of the family-related criminal docket in
1989.113

The explosion of “denial of economic support” cases is particularly
impressive given its timing. It roughly coincided with Guatemala’s bloody
and protracted armed confrontation (or civil war) that caused the death or
disappearance of an estimated 200,000 Guatemalans between 1962 and
1996.!"* The government repeatedly discredited itself during this unsettled
period by either committing or condoning brutal acts of terror. This makes
it all the more striking that ever-increasing numbers of Quetzaltenango
women during these years would turn to the state for help with child-
support cases, notwithstanding the government’s shameful human rights
record.'’®

The final conclusion to emerge from this docket research involves chang-
es in the gendered impact of criminal-family law in twentieth-century
Guatemala. The sharp decline in adultery cases around the 1960s, combined
with the even sharper rise in “denial of economic support” cases around

Monro y de Pons, “La excepcion de la punicion en el delito de negacion de asistencia
econémica” (Thesis. Facultad de Ciencias Juridicas y Sociales de la Universidad de San
Carlos de Guatemala, Guatemala, 1981).

113. Registros de Procesos Penales, Juzgado Primero de Primera Instancia, Palacio de
Justicia, Quetzaltenango, Guatemala.

114. “Guatemala: Memory of Silence,” Report of the Guatemalan Commission for His-
torical Clarification (CEH), http://shr.aaas.org/guatemala/ceh/report/english/prologue.html,
accessed 24 March 2005.

115. For more on the armed confrontation, see: Zur, Violent Memories,; Diane M. Nelson,
A Finger in the Wound: Body Politics in Quincentennial Guatemala (Berkeley: University
of California Press, 1999); Greg Grandin, The Blood of Guatemala: A History of Race and
Nation (Durham: Duke University Press, 2000); Linda Green, Fear as a Way of Life: Ma-
yan Widows in Rural Guatemala (New York: Columbia University Press, 1999); Margaret
Hooks, Guatemalan Women Speak (Washington, DC: EPICA, 1993); Matilde Gonzalez,
“The Man Who Brought the Danger to the Village: Representations of the Armed Conflict
in Guatemala from a Local Perspective,” Journal of Southern African Studies 26.2 (June
2000): 317-35; and Carol A. Smith, “The Militarization of Civil Society in Guatemala:
Economic Reorganization as a Continuation of War,” Latin American Perspectives 17.4
(1990): 8-41.

https://doi.org/10.1017/50738248000003370 Published online by Cambridge University Press


https://doi.org/10.1017/S0738248000003370

Gloria’s Story 405

the same time, transformed the ways in which criminal-family law touched
Guatemalan men and women. In the earlier period, when adultery cases
accounted for about half of the family-crime caseload, about half of all
family-law criminal defendants were women.''® In the later period, when
“denial of economic support” cases dominated, women accounted for only
11.4 percent of all family-law criminal defendants. This dramatic decline
reflected the completely gendered nature of “denial of economic support”
cases. In 100 percent of such cases sampled, the criminal defendants were
men and their accusers were women. (In contrast, men initiated 100 per-
cent of the adultery cases, always against women—their wives—though
sometimes against their wives’ male lovers as well.)

As long as adultery remained the top family-related crime, Guatemala’s
system of criminal law served largely to regulate, and thus reinforce, the
institution of marriage. With the fall of adultery and the rise of “denial
of economic support,” Guatemala’s family-related criminal law shifted
emphasis. It now principally regulated, and thus reinforced, extra-conjugal
relationships, including adulterous concubinage. Although many of the
criminal defendants in “denial of economic support” cases were single
men, an estimated 50 percent were married men. Many of the criminal
complainants in these cases were (single, female) concubines or ex-con-
cubines seeking to compel their (married, male) partners or ex-partners to
support their children.!"’

To summarize, a sample of family-related criminal cases from Quet-
zaltenango, Guatemala, between 1929 and 1989 suggests four trends:

1. Family matters comprised an increasing portion of the criminal
law docket.

2. Adultery cases declined dramatically.

. “Denial of Economic Support” cases increased dramatically.

4. Complainants in family-related criminal cases were increasingly
likely to be women, while defendants were increasingly likely to
be men.!'3

W

116. Men in these years appeared as criminal defendants in cases involving infanticide,
parricide, adultery, abandonment of the home, concubinage, and subtraction of minors.

117. One family-court judge estimates that long-term adulterous concubinage accounts
for about 20 percent of the “denial of economic support” cases initiated against married
men. Oral interview with Judge Pilar Eugenia Pérez Morales, Quetzaltenango, 5 Aug. 2004.
More study of these issues is warranted.

118. For further discussion of the tendency of Latin American states during the twentieth
century to play “an increasingly significant role in the ordering of social . . . life” while at
the same time becoming “less authoritarian and less patriarchal,” see Molyneux, “Twenti-
eth-Century State Formations in Latin America,” 36-37.
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Table 1 illustrates these trends.
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Family Court

The trends outlined above reflected, among other things, the Guatemalan
legal system’s response to a widespread belief that the family was in crisis.
This belief was not unique to Guatemala. The Pan American Child Con-
gress was a group of scholars, social workers, policy-makers, and diplomats
representing Western Hemisphere nations (including Guatemala) and af-
filiated with the Pan American Union (later the Organization of American
States) that met periodically. It dedicated its 1959 meeting to discussion
of child abandonment and family disintegration.''* Analysts at the meet-
ing—Ilike those back home in Guatemala—perceived multiple threats to
familial stability, including economic change, rural poverty, urbanization,
materialism, mass migration, political instability, moral decline, and the
mass media. The principal victims of family breakdown were easier to
agree upon: single mothers and poor children. Throughout Latin America
during the twentieth century, concerns such as these generated a “maternal-
ist-feminist” movement that blended minority concern for gender equality
with majority concern for “mother-child” issues.!?

Guatemalan academics, jurists, and legislators urged their government
to respond to a crisis in the family that, they believed, had reached “truly
alarming proportions.”'?! Among other things, they urged the creation of

119. Instituto Interamericano del Nifo, XI congreso panamericano del nifio, Bogotd,
Colombia, 1959 (Montevideo, Uruguay: Impresa LIGU, 1959).

120. For discussion of the broader “maternalist-feminist” movement in the Americas,
see Donna J. Guy, “The Politics of Pan-American Cooperation: Maternalist Feminism and
the Child Rights Movement, 1913-1960,” Gender & History 10.3 (1998): 449-69; and
Molyneux, “Twentieth-Century State Formations in Latin America,” 49.

121. Blanca Estela Acevedo Leonardo de Recinos, “La familia. Tutela juridico-penal”
(Thesis. Facultad de Ciencias Juridicas y Sociales de la Universidad de San Carlos de
Guatemala, Guatemala, 1965), 12, 17-18. In response to this concern, Guatemala’s 1945
Constitution became the nation’s first to declare formally that the government had an obliga-
tion to protect the family. “The family, motherhood, and marriage,” the Constitution stated,
“shall have the protection of the state.” Constitution of the Republic of Guatemala (1945),
Art. 72. A new constitution in 1956 retained its predecessor’s pledge of state protection for
families, but dropped its explicit commitment to protect “marriage.” Constitution of the
Republic of Guatemala (1956), Art. 87; Acevedo, “La familia,” 23-24. Some observers
identified the criminal law as one area in which the state could do more to aid Guatemalan
families. These observers demanded, as a 1960s treatise phrased it, the “juridico-penal
guardianship of families.” Such guardianship would do more than benefit the single moth-
ers and destitute children who were the principal victims of family breakdown. It would
benefit all Guatemalans, since “defects in family life go a long way toward explaining our
ever-worsening problems” with delinquency and crime. Preventing family disintegration
today would prevent social problems tomorrow. Acevedo, “La familia,” 13, 46—47. In this
spirit, Guatemala, in 1945, made it a crime to deny family members the economic support
that the civil law demanded. Decreto del Congreso nimero 147, Art. 324-A (1945).
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special family courts. The family-court push had international dimensions.
The Pan American Child Congress’s tenth international meeting (Panama
1955) recommended the establishment of family courts “in all American
nations where”—as in Guatemala—*“they do not yet exist.”'?2 The group’s
Eleventh Congress (Colombia 1959) and the Twelfth Congress (Argentina
1963) reinforced this recommendation.'??

Within Guatemala, reformers had pushed for family courts as early as
1943.12* Although family law in Guatemala had always been considered
a regular sort of private law and had always been handled in the regular
civil courts, mid-century reformers argued that family law, given its social
ramifications, was different from—and more important than—other forms
of private law. It required special institutions.'?

At a Guatemalan juridical congress in 1960, two distinguished lawyers
gave voice to these sentiments by proposing the creation of special fam-
ily courts. The present civil courts, these lawyers argued, were not up
to the task. Their legalistic procedures were too cumbersome to provide
families with quick and effective justice. More important, the civil courts
were too formalistic. They clung to the sophism that opposing parties in
legal disputes stood on equal footing, when it was clear that, in family
disputes, this rarely was the case. The civil courts, reformers complained,
“see family disputes not as the human problems that they are, but rather
as routine legal cases, just like all the others.” Family courts—complete
with special procedures, personnel, and powers—were the answer. '

Early in the 1960s, the Guatemalan government heeded these calls. It
appointed a commission of social workers, doctors, and lawyers to study
issues related to family law. One-third of the commission’s members, in-
cluding the chair, Secretary of Welfare Elisa Molina de Stahl, were women,
an unusually high figure for the time. The commission recommended the
creation of a nationwide system of courts dedicated wholly to resolving
family-based legal disputes. Guatemala soon adopted the Family Court
Act of 1964. This established new tribunals and granted them “exclusive

122. Congresos panamericanos del nifio, ordenacion sistemdtica de sus recomendaciones,
1916-1963 (Montevideo, Uruguay: Impresora Liga, 1965), 252.

123. For the Eleventh Pan-American Child Congress, see XI congreso panamericano
del Niiio (1959), 54. For the Twelfth Child Congress, see Ordenacion sistemdtica de sus
recomendaciones (1965), 251.

124. Oscar Barrios Castillo, El juez de familia (Thesis, 1943), discussed in César Edu-
ardo Alburez Escobar, El derecho y los tribunales privativos de familia en la legislacion
guatemalteca (Thesis. Facultad de Ciencias Juridicas y Sociales de la Universidad de San
Carlos, 1964), 49.

125. Alburez, El derecho y los tribunales privativos de familia (1964), 46—48.

126. Ibid, 48-49.
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jurisdiction over all matters relating to the family,” including divorces,
annulments, paternity disputes, custody battles, and child-support cases.'?’
In subsequent years, the new courts extended the power and reach of the
Guatemalan government; enhanced the claims-making ability of Guatema-
lan women; and provided new legal mechanisms for the enforcement of
family ties, including those linking adulterous concubines to each other.

The new family courts accelerated the four trends noted above. Their
very existence advertised the availability of legal remedies for family dis-
putes. In Quetzaltenango, a “Family Court” sign above the new tribunal’s
door at the (then) centrally located “Palace of Justice” broadcast a power-
ful message to passers-by: litigation is an option for those with domestic
troubles. Of even greater importance was a provision in the 1964 Family
Court Act that guaranteed legal aid to poor litigants (as long as their cases
“related to family matters”).!?® The creation of family courts also provided
personnel—most importantly the judges and social workers assigned to
the new courts—who had a professional stake in the provision of family-
related justice.'”

Although the new family courts spurred overall increases in family-re-
lated cases, they may have deterred adultery prosecutions. Adultery was a
crime and thus technically unrelated to the new family courts, which were
civil, not criminal.'*® But adultery was clearly a “family matter.” Therefore,
the criminal courts may have been reluctant to touch it after 1964, since
the new family courts allegedly had “exclusive jurisdiction over all matters
relating to the family.”'3!

The new courts unquestionably stimulated “denial of economic support”
litigation. Such cases, indeed, were the new tribunals’ bread and butter.
The 1964 Act expressly targeted the needs of “abandoned mothers and
destitute children.”!*? “Denial of economic support” was the first cause of
action listed in the description of the new courts’ jurisdiction. Child-sup-
port cases dominated the new court’s docket. And when negligent fathers
refused to provide economic support as instructed, family court judges

127. Family Court Act of 1964 (“Ley de Tribunales de Familia,” Decreto Ley No. 206,
Guatemala, 1964), Arts. 1-2. The membership of the “Comision de Estudio Sobre Legis-
lacién de Proteccién a la Familia” appears on page thirteen of a pamphlet entitled “Ley de
Tribunales de Familia” that the Secretary of Information published in 1964 to publicize the
new measure.

128. “Ley de Tribunales de Familia,” Decreto Ley No. 206 (Guatemala, 1964), Art. 15.

129. Ibid., Arts. 3-7.

130. Ibid., Arts. 8-9.

131. Ibid., Art. 1.

132. Ibid., 1. Quotation from Guatemalan Supreme Court President Romeo Augusto de
Leodn.
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routinely bounced their cases into criminal court. By 1984, “denial of
economic support” cases accounted not only for the bulk of all cases heard
in Quetzaltenango’s family court, but also for an astounding 9.5 percent
of all criminal cases heard in the Juzgado Primero de Primera Instancia,
a Quetzaltenango criminal court.'* Each and every one of these criminal
child-support cases originated as a civil case in family court.

Not surprisingly, the new family courts fell short of their stated goal: to
“resolve” all domestic problems, particularly those besetting “the lowest
social classes.”!®* The courts did relatively little, for instance, to com-
bat spousal abuse. Indeed, their commitment to encouraging estranged
couples to reconcile may have exposed some ill-treated women to addi-
tional abuse.!* The new courts did, however, facilitate the feminization
of legal claims-making in Guatemala. They offered women, particularly
poor women (a group that included many concubines), unprecedented ac-
cess to the legal system. Officials encouraged women to take advantage
of this expanded access. In 1964, they published a handsome pamphlet to
advertise the new courts’ creation. The cover illustration depicts a stylized
conception of the new tribunals’ principal intended beneficiaries: young
mothers and their children. (See Fig. 1.)

The mother-centered message that accompanied the government’s family
court advertising blitz represented a fresh approach for Guatemalan legal
culture. The ideas appear to have resonated with the public. In subsequent
years, Guatemalan women would parade to the new tribunals, seeking fam-
ily support. Among these women was Gloria Maria Peralta Valderrama.

Gloria Goes to Court

On a March Wednesday in 1967, three years after Guatemala established
its new system of family courts, Gloria entered the family court in Quet-

133. “Negacion de Asistencia Econdmica” cases accounted for 122 of 1281 criminal cases
heard in 1984 in Quetzaltenango’s Juzgado Primero de Primera Instancia criminal court.

134. This quotation comes from Supreme Court President Romeo Augusto de Le6n, in his
formal acceptance of the new law, quoted on page one of “Ley de Tribunales de Familia,”
Decreto Ley No. 206 (Guatemala, 1964).

135. The new courts’ commitment to encouraging estranged partners to reconcile appears
in Art. 11 of “Ley de Tribunales de Familia,” Decreto Ley No. 206 (Guatemala, 1964).
Instances of verbal, psychological, or physical spousal abuse might possibly have been filed
in family court as cases of “violencia intrafamiliar.” If sufficiently severe (e.g., sufficient
to leave visible markings), physical spousal abuse could also be tried in criminal courts
under the crime of “lesions.” My thanks to Quetzaltenango lawyer Mercedes Argueta for
discussing this point with me. Mercedes Argueta to John Wertheimer, 25 October 2004,
e-mail correspondence.
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GUATEMALA new family courts. Following
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pamphlet depicts the prototypical
Guatemalan family as fair-skinned
“ladinos,” an image that was unrep-
resentative of most Guatelmalans.

zaltenango and filed suit against Julio. The previous Saturday, she had been
“forced to abandon her home” because her mate of four years had “hit her
without giving her any explanation why.” The court record is ambiguous
and poorly worded when describing the conflict’s immediate cause. One
plausible reading is that the dispute began when Julio “did not want to go
inside the house to eat.” Gloria was, at this point, caring for the couple’s
two-year-old daughter and five-month-old son in her Parque Bolivar resi-
dence. Julio, meanwhile, had moved his conjugal home a good distance
away, to a more expensive neighborhood uptown. Gloria probably saw less
of Julio than before; with a toddler and a newborn to care for, she may
have felt vulnerable and uncertain of Julio’s commitment to her and her
children. Julio may have missed one meal too many at her house. When
he finally showed up, she may have reproached him verbally and he may
have struck back physically.!'3®

136. Peralta v. Diaz, Ramo de Familia, Departamento de Quetzaltenango, Juicio no. 857,
iniciado el 8 de marzo de 1967, Palacio de Justicia, Quetzaltenango. Hereafter Peralta v.
Diaz (1967).
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An equally plausible reading of the hazy court record is that it was
Gloria who “did not want to go inside the house to eat.” As we shall see,
she was an increasingly independent young woman. She may have been
out with friends when he came down the hill, expecting a prepared meal.
Hungry and indignant, he may have tracked her down and beaten her.

In either event, Gloria struck back. She immediately moved out of Julio’s
house and into the home of a friend. Just four days after the incident, she
walked up the hill to the Palace of Justice, found the sign advertising
Quetzaltenango’s new family court, and filed suit. She requested that Julio
be compelled to provide her with monthly payments to help her feed and
house their two children.'¥’

In part because of technical problems with the filing, the case never
reached a legal conclusion. Gloria did not press for a decision, it seems,
because she and Julio had gotten back together. The 1964 Family Court
Act may have facilitated reconciliation. The threat of monthly child-sup-
port payments may have inspired Julio to seek forgiveness, especially
since his failure to pay, in accordance with a family court order, could
have landed him in prison for a year. Gloria, with two young children to
feed, took him back.

Furthermore, family court personnel may have actively encouraged the
adulterous couple to stay together. The preservation of family units—
whether or not they involved formal marriages—was a central objective of
the new family courts. The 1964 Act directed the social workers and judges
assigned to these courts to encourage reconciliation wherever possible. The
statute urged court officials “personally to employ the means of convinc-
ing and persuasion that they deem adequate to achieve an understanding
between the parties.”!

When the dust cleared, Gloria and Julio were back together. The legal
system had used both coercion (the threat of imprisonment) and cajoling
(judicial “convincing and persuasion”) to reinforce the couple’s adulterous
concubinage.

Julio Goes to Court
A year and a half after the beating incident, Gloria, now twenty, again left
Julio, now forty-two. Once more, the legal system got involved, this time

at Julio’s bidding. He filed a criminal case against Gloria for “abandon-
ment of minor children.”

137. Peralta v. Diaz.
138. “Ley de Tribunales de Familia,” Decreto Ley No. 206 (Guatemala, 1964), Art. 11.
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Although abandoning minor children had been a crime throughout Gua-
temala’s history, increasing concern about family disintegration called new
attention to the problem in the twentieth century’s second half. Interna-
tionally, as mentioned above, the Pan American Child Congress focused
on child abandonment at its 1959 meeting.'*® Domestically, concern for
abandoned children was one of the principal factors driving the “strong
movement in favor of legal protections for the family” that swept the na-
tion in the mid-twentieth century.!4°

Prosecutions of women (and, occasionally, men) for child abandonment
in Guatemala increased following World War IL.'*! In one respect, this
trend reflected a small advance for women’s rights. Spanish colonial law
had granted fathers, not mothers, strong preference in the area of “patria
potestad,” or the authority that parents exercised over children below the
age of majority.'*? Guatemala’s nineteenth-century civil law more or less
followed suit, declaring all paternally recognized children “subject to the
authority of the father, and, failing him, the mother.”'** In the twentieth
century, preference gradually shifted from father to mother. The 1933
Civil Code granted both parents patria potestad over paternally recognized
children, though fathers still had preference when it came to “directing,
representing and defending their minor children” publicly.'* The 1964
Code, which was in effect at the time of Gloria’s prosecution, split patria
potestad essentially equally between married mothers and fathers, but
gave unmarried mothers preference over unmarried fathers, regardless of
whether the children were paternally recognized. “When the father and the

139. XI congreso panamericano del nifio (1959).

140. Julio Rafael Yaquian Otero, “El delito de abandono de familia o incumplimiento
de los deberes de asistencia familiar” (Thesis. Facultad de Ciencias Juridicas y Sociales de
la Universidad de San Carlos de Guatemala, Guatemala, 1954), 11. This same Guatemalan
legal scholar estimated that “[t]he number of [Guatemalan] children who have been aban-
doned by their parents is enormous, perhaps bigger than the number of orphans.” For an
early Guatemalan law regarding familial abandonment, see Codigo Penal de la Repiiblica
de Guatemala, 1877, Art. 331.

141. None of the 610 pre-~World War II criminal cases that the author sampled in a Quet-
zaltenango court involved charges of “abandono de nifios menores” or “abandono hogar.”
Among the 3762 criminal cases sampled between 1949 and 1989 were seven prosecutions
for either “abandono de nifios menores” or “abandono hogar.” Five of the seven criminal
suspects in these cases were women. Registros de Procesos, Juzgado Primero de Primera
Instancia, Palacio de Justicia, Quetzaltenango.

142. Donna J. Guy, “Parents before the Tribunals: The Legal Construction of Patriarchy
in Argentina,” in Hidden Histories of Gender and the State, 176-77; Dore, “One Step
Forward,” 12.

143. Codigo Civil de la Repuiblica de Guatemala, 1877, Art. 286.

144. Codigo Civil de la Repiiblica de Guatemala, 1933, Arts. 191, 183-84.
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mother are not married,” the 1964 code specified, “the children shall be
under the authority of the mother, unless she agrees to transfer the children
to their father’s authority or to that of a boarding school.”!%

By the mid-1960s, thus, the legal presumption of parental authority over
paternally recognized out-of-wedlock children had shifted decisively from
fathers to mothers. This was an advance for women’s rights. Its effect on
adulterous concubinage is unclear, but may have been fortifying. Married
men such as Julio may have grown more willing to take concubines, know-
ing that any children that resulted would principally be under their mothers’
authority. Furthermore, as Gloria’s case suggests, women who sought to
escape the bonds of concubinage may have had a harder time doing so
after this change went into effect. Prosecution for “child abandonment,” as
Gloria’s story shows, could reinforce extra-conjugal commitments. In this
case, as in Gloria’s suit against Julio the previous year, the legal system
discouraged attempts to dissolve the family bonds created by adulterous
concubinage.

Julio filed his criminal complaint on September 12, 1968. He alleged
that, for six years, he and Gloria had “made a common life together” in
their residence, “the place where I live.” Needless to say, he provided
authorities with his “Gloria” address, not his “Cristina” address. He did
not, however, seek to disguise the nature of his relationship with Gloria.
He openly referred to her as his “concubine.”!®

Julio further alleged that on August 9, 1968, for reasons that, he as-
sured the court, had no bearing on the case, “my aforesaid concubine
moved out and went to live in a house near the Pensién Altense [hotel]
here in Quetzaltenango.” Gloria took their two young children (almost
four and almost two) with her and sought to support them by opening a
small clothes-washing business. “Imagine my surprise,” Julio continued,
when, a week later, “various people told me that my ex-concubine had left
town with another man and had abandoned our two minor children.” Julio
hurried to Gloria’s place near the Pensién Altense and found “my minor
children totally abandoned.”'¥

The abandonment of children under the age of seven years constituted
a crime in Guatemala. If convicted, Gloria would face up to a year in
prison.!'#

Subsequent evidence from the man who allegedly discovered the chil-

145. Codigo Civil de la Repiiblica de Guatemala, 1964, Arts. 252-53, 255, 261.

146. “Proceso de Gloria Peralta,” 1.

147. Ibid., 1-2.

148. If the child’s life was lost or threatened as a result of the abandonment, the sentence
increased substantially. Cddigo Penal de la Repiiblica de Guatemala, 1936, Art. 373.
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dren’s abandonment corroborated Julio’s story. This eyewitness, who lived
near Gloria’s new place around the Pension Altense, testified that he had
known Julio, Gloria, and their children for some time. (He knew Cristina
and her children as well.) On August 17, 1968, at about nine o’clock in the
morning, this witness stated, he visited Gloria to inquire about a clothes-
washing order. Finding the door ajar, he knocked. Out came three-year-old
Julia, who said that her mother had left. Concerned, the witness pushed the
door open and observed that the girl and her younger brother were indeed
alone. Gloria was gone. The witness dispatched a friend to inform Julio
of the children’s abandonment and Gloria’s flight. Subsequent testimony
from that friend corroborated this witness’s account.'®

If Gloria did abandon the children, Julio, as a father, surely would have
been upset. But his extraordinary actions following Gloria’s flight betrayed
motivations beyond parental concern. He also appears to have been driven
by the code of masculine honor, a code often associated with Latin Ameri-
can elites but, as this case suggests, also characteristic of men of Julio’s
middling status during this era.'>® Gloria had shredded Julio’s masculine
honor by administering, in full public view, the dreaded golpe traidor [jolt
of betrayal]: She had left him for another man.'>! By asking the court to
inflict what he called “exemplary punishment” on Gloria, Julio sought to
vent his jealousy, restore his battered honor, and make his “ex-concubine”
pay for her misdeeds. He also clearly hoped that Gloria’s “exemplary”
punishment would make future concubines think twice before leaving their
adulterous partners.

Julio did his best to help the legal system punish the mother of (some
of) his children. He advised officials to search for Gloria in the Joan of
Arc neighborhood of Guatemala City, where he understood her to be liv-
ing with her new partner, whose name he shared with the police. To help

149. “Proceso de Gloria Peralta,” 9-10, 25.

150. For more on the code of masculine honor and social class, see Hunefeldt, Liberalism
in the Bedroom, 7.

151. The phrase “golpe traidor” was immortalized in a popular mid-twentieth-century
Mexican “ranchera” song of the same name. In the song, written by Roberto Lépez Garza
and well known to Guatemalans of Julio’s era, the betrayed male singer warns the woman
who has left him for another man: “For what you did to me, you shall be punished, I swear,
by God!” Julio appears to have acted in that spirit. Although the singer’s marital status in
“Golpe traidor” is unclear, another ranchera from the same era, Jestis Martinez’s “El aban-
donado” (the abandoned one), suggests that, at least according to the code of masculinity
inscribed in the day’s popular culture, even married, adulterous males were indeed justified
in feeling indignant when their lovers left them. For more on the code of honor as it relates
to the male response to unfaithful women, see Pablo Piccato, City of Suspects: Crime in
Mexico City, 1900-1931 (Durham: Duke University Press, 2001), 109. For discussion of
these themes in a later historical era, see Gutmann, The Meanings of Macho.
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authorities in their search, Julio provided a possible street address. He also
described Gloria: twenty years of age, light brown skin, one meter fifty
centimeters tall, a mark on her right cheek, straight black hair, small black
eyes, literate. Quetzaltenango court officials conveyed this information
to the National Judicial Police in Guatemala City and asked them to find
Gloria.'??

This was not enough for Julio. He traveled to the capital—some two
hundred mountainous kilometers away—to participate in the police search.
On September 28, 1968, at about ten o’clock in the morning, Julio and the
National Judicial Police captured Gloria. Julio, who had brought a camera,
photographed his ex-concubine’s arrest. He later added two of his snapshots
to her criminal case file. (See Figs. 2 and 3.)

Authorities provisionally placed Gloria in the Santa Teresa Women’s
Prison in Guatemala City.">* When officials did not immediately transfer
Gloria to Quetzaltenango for trial, Julio suspected that she had taken de-
vious measures to escape punishment. He pleaded with Quetzlatenango
officials to pursue and prosecute her case. They did so.!>

After her forced return to Quetzaltenango, Gloria told her side of the
story. She admitted having “lived maritally” with her accuser since the
beginning of 1963 and having had two children with him. Recently, how-
ever, she had given Julio an ultimatum: either divorce your wife or lose
me. Since Julio “did not divorce the other woman that he had,” Gloria,
displaying a spirit of independence that was growing in her generation of
women, left him."”

Gloria admitted that, on August 9, 1968, she moved her two children
out of their father’s house and into a place near the Pensidon Altense in
Quetzaltenango.'> She also admitted leaving her children behind when
she moved to Guatemala City a week and a half later.'>” But she denied
having “abandoned” her minor children. According to her account, on
August 17, the day of her supposed flight to the capital, Gloria actually
“delivered” her two children to Julio, pursuant to a “mutual agreement”
that they had.'® Julio allegedly accepted the children and “made himself

152. “Proceso de Gloria Peralta,” 4, 12, 4, 31.

153. Sergio Osorio Carias, El Teniente Coronel de la Policia Nacional, to Sefior Juez 2o.
de Ira. Instancia, 5 Oct. 1968, in “Proceso de Gloria Peralta,” 15.

154. Julio Pedro Pablo Diaz, Motion of 4 Oct. 1968, “Proceso de Gloria Peralta,” 17;
Lic. Hugo Gonzélez C. al Sefior Jefe del Departmento de la Policia Judicial, Guatemala, 4
Oct. 1968, in “Proceso de Gloria Peralta,” 23.

155. “Proceso de Gloria Peralta,” 49-51.

156. Ibid., 50.

157. Ibid.

158. Ibid., 93.
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Figures 2 and 3. Agents of the National Judicial Police Capture Gloria Maria Peralta
Valderrama in Guatemala City. Julio Diaz traveled 200 kilometers from Quetzaltenango
to help track down his “ex-concubine.” He took these photographs and submitted them
to the criminal court that tried Gloria. Note the court seal stamped on each picture.
Photos by Julio Pedro Pablo Diaz Diaz. “Proceso de Gloria Peralta,” 19, 21.
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responsible for them.”!>® This occurred, Gloria said, at about one o’clock
in the afternoon. Not until two days later, with her children safely in their
father’s custody, she said, did she leave for Guatemala City.'*

Finally, Gloria and her lawyer sought to undermine the credibility of
the prosecution’s star witness—the man claiming to have discovered the
“abandoned children” while knocking on the door of Gloria’s home-based
laundry business on the morning of August 17. Gloria pointed out that this
man was actually Julio’s “compadre”; the two men were such intimate
friends that one was the godfather of the other’s child. Gloria backed this
assertion by submitting the baptismal certificate of Julio and Cristina’s first
son. Indeed, the witness was the child’s godfather. Gloria asked the court
to disregard this man’s important testimony, since he was “an interested
party.”!6!

Gloria’s efforts fell short. The court found her guilty and sentenced her
to one year in prison.'®?> Although this verdict surely pleased Julio, the
court’s next move probably did not. Perhaps reflecting the murkiness of
the facts, perhaps in response to a nascent women’s rights sensibility, or
perhaps out of concern for Gloria’s children, who would surely have been
unwelcome in their father’s marital home, the court suspended Gloria’s
one-year sentence, pending good behavior. Prior to trial, Gloria had spent
about two weeks in jail, mostly in Guatemala City. That would be the
extent of her incarceration. After Gloria appealed her conviction unsuc-
cessfully in the spring of 1969, the case ended. Gloria, Cristina, and Julio
faded from historical view.!®?

The abandonment-of-minor-children prosecution that Julio brought
against Gloria was atypical. Women, not men, initiated most family-re-

159. Ibid., 50.

160. Ibid., 50-51.

161. Ibid., 49-51, 93-95.

162. The testimony of a local church pastor may well have been decisive. Gloria claimed
that this man, on the afternoon of August 17, had witnessed Gloria and Julio’s alleged agree-
ment to transfer custody of the children from mother to father. The pastor indeed admitted
knowing Gloria and Julio and being aware of their domestic difficulties. After Gloria and
the children moved out, he testified, he invited both her and Julio to join him for a “spiritual
reconciliation” session. It worked, the pastor thought. Gloria agreed to move back home
within twenty-four hours. Unfortunately for Gloria, the pastor claimed to be unaware of any
arrangement regarding an exchange of child custody, since he believed that the couple was
reuniting. A week later, the pastor heard that Gloria had left town and abandoned her two
children. This testimony hurt Gloria’s chances. The reconciliation session that the pastor
organized demonstrates that the legal system was not alone in seeking to buttress relation-
ships of adulterous concubinage. Rather, the formal law—as expressed by the Family Court
Act of 1964—was in tune with informal acts of community members, in this case the pastor.
“Proceso de Gloria Peralta,” 110-11.

163. “Proceso de Gloria Peralta,” 113-19, 129-30.
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lated criminal cases during this period. All such cases, however, should
give pause to those who would characterize the criminal law as simply a
system pitting “the state” against individuals. In Julio’s prosecution, as in
the many “denial of economic support” criminal cases initiated by women
around the same time, family members used penal justice as an arena of
social contestation.'®*

Julio’s prosecution also illustrates the range of legal responses that
Guatemalans employed after their extra-marital relationships unraveled.
It dramatically (if atypically) demonstrates one way in which the legal
system reinforced adulterous concubinage during the twentieth century.
Just days after moving to Guatemala City to escape a failed relationship
of adulterous concubinage, Gloria found herself back in Quetzaltenango,
behind bars, awaiting criminal trial.

Conclusion

Laws do not determine behavior. They can, however, affect behavior by
establishing incentives and disincentives for different types of action and
by reinforcing or undermining different values. By the late 1960s, a cen-
tury’s worth of legal reform in Guatemala had, on balance, created a more
hospitable legal environment for adulterous concubinage than had existed
previously. Modernizing, anticlerical liberals in the 1870s had decriminal-
ized husbands’ adultery. Egalitarian social reformers in the first half of the
twentieth century had erased legal distinctions between “legitimate” and
“illegitimate” children. Mid-twentieth-century “maternalist feminists” and
others had shifted the emphasis of the nation’s legal system away from
the defense of marriage and toward the protection of family units. These
reforms affected Guatemalans in a variety of ways, many of them good.
But they appear, on the whole, to have fortified the sexist institution of
adulterous concubinage. As the story of Gloria and Julio demonstrates,
adulterous concubinage, by the late 1960s, was easier to enter and tougher
to leave than it previously had been.

Although the legal buttressing of adulterous concubinage was a result
that nobody sought, it was a logical consequence of a series of legal re-
forms, the best of which sought to aid poor women and children. These
reforms strengthened the legal standing of concubinage largely because
they strengthened the legal standing of poor women—the class from which
most concubines came.!'®

164. Salvatore et al., eds., Crime and Punishment in Latin America, 13.
165. On the class dimensions of concubinage, see Smith, “Race-Class-Gender Ideology
in Guatemala,” 723-49.
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Adulterous concubinage is a tricky issue for reformist lawmakers be-
cause it forces class hierarchies and gender hierarchies to play a zero-sum
game. In economic terms, adulterous concubinage has exerted at least a
small leveling effect on Guatemala’s exceedingly un-level society. It has
redistributed affluent husbands’ resources from wives and their children
(who tend to be comparatively well off) to concubines and their children
(who tend to be comparatively poor). At the same time, however, the
institution clearly has reinforced the power of men over women. The chal-
lenge for Guatemala’s next generation of egalitarian reformers is to combat
both hierarchies at once. Reducing inequalities of wealth and increasing
women’s educational and employment opportunities would be a start.

In the years following Julio and Gloria’s brushes with the law, legal
reform continued. A group of women attacked Guatemala’s sexist legal
treatment of marital infidelity. They triumphed in 1996, when the nation’s
Constitutional Court used equal-protection reasoning to strike down both
the wife-only crime of adultery and the husband-only crime of concubinage.
This ruling purged the Penal Code of two of its most overtly discriminatory
provisions. It also completed the decriminalization of marital infidelity that
began in the 1877 Penal Code.'®® Another reform from the 1990s ended
one of the last remaining legal legacies of the old “legitimacy-illegitimacy”
distinction. It allowed paternally unrecognized children to assume their
single mothers’ two surnames.'®’

Census figures suggest that adulterous concubinage continued to be a
noticeable domestic institution in Guatemala. Recall that, in Guatemala’s
1964 census, “attached” (married or united) women outnumbered attached
men by over 23,000. In that year, Gloria and Cristina were among the
6.38 percent of attached Guatemalan women who may have been sharing
men. By 2002, attached women outnumbered attached men by 190,000. If
accurate, this figure would mean that up to 18 percent of attached Guate-
malan women may have been sharing men in 2002. These census figures
demand extreme caution, of course. Most importantly, between 1964 and
2002, male-dominated migration to the United States, along with politi-
cal (and other) violence, contributed to the feminization of Guatemala’s
resident population. Males dropped from 50.4 percent of the total reported
population in 1964 to 48.1 percent in 2002. This shift surely amplified the

166. Guatemalan Constitutional Court, Expediente 936-95, decision of Mar. 7, 1996. The
court ruled that the existing laws governing adultery and concubinage violated the 1985
Constitution’s Article 4: “In Guatemala all human beings are free and equal in dignity and
rights. Men and women, whatever their marital status, have equal rights and responsibili-
ties.”

167. Decreto 38-95 (1995), reforma al Art. 4 del Cédigo Civil decreto ley 106. My thanks
to Quetzaltenango attorney Mercedes Argueta for this citation.
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reported surplus of “attached” women in the 2002 census. Even discount-
ing for out-migration, however, adulterous concubinage appears to have
remained a significant presence in Guatemala.'®®

In Guatemala City, in the summer of 1982, Julia Diaz Peralta did some-
thing that neither her mother nor her mother’s mother nor her grandmoth-
er’s mother had done: she got married. She had come a long way since the
summer of 1968 when, as a three-year-old, she either (if you believe Glo-
ria) passed consensually from her mother’s care to her father’s, or (if you
believe Julio) remained alone with her younger brother while her mother
left town. Aware of her mother’s adventures with adulterous concubinage
and the law, Julia opted for a different sort of adventure: marriage. She
did so with her mother’s blessing.'®

168. VII Censo de Poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971),
80-81; “Cuadro 8. Poblacién de 12 afios y mds de edad, segtin sexo y estado conyugal actual.
Censos 1981, 1994, y 2002,” Caracteristicas de la poblacion de los locales de habitacion
censados (Republica de Guatemala, Instituto Nacional de Estadistica, Censos Nacionales
XI de Poblacién y VI de Habitacion, 2003), 23.

169. Julia’s marriage is noted in the margins of her birth certificate, available in the Reg-
istro de Nacimientos, tomo 77, p. 518, nimero 31, Registro Civil, Quetzaltenango. Julia’s
full name was Gloria Julia Diaz Peralta, but she went by Julia. “Proceso de Gloria Peralta,”
9. The statement that Gloria approved of her daughter’s wedding is based on Guatemalan
marriage law, which required Gloria to authorize her daughter’s wedding, since Julia was
not yet eighteen years of age. Parents of children under eighteen years of age had to give
their consent before their children could wed. Cddigo Civil de la Repuiblica de Guatemala,
1964, Arts. 81-82. Recall that the Guatemalan Civil Code gave unmarried mothers prefer-
ence over unmarried fathers in terms of parental authority. Cddigo Civil de la Repiiblica
de Guatemala, 1964, Arts. 252-53, 255, 261.
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FORUM: COMMENT

He Said, She Said:
Gender, Reformism, and Family Conflict
in Twentieth-Century Guatemala

KATHERINE E. BLISS

He told the court that twenty-year-old Gloria abandoned their children and
the home they had made together in Quetzaltenango in order to move to
Guatemala City and live with another man.

She told the court that forty-two-year-old Julio had refused to divorce
his wife and marry her as he had promised and that she had made sure
the children were safe with their father before she departed for the city to
pursue a better life for herself.

The differing perspectives on household responsibilities that Julio and
Gloria presented to the Guatemalan family courts in 1968 form the basis
for John Wertheimer’s analysis of adulterous concubinage, or the practice
by which an unmarried woman and a married man establish a long-standing
sexual, economic, and family relationship. While cohabitation, marriage,
and adultery are relatively well-studied aspects of family history within
the Latin American context, adulterous concubinage has been largely over-
looked. Wertheimer argues that this is because changing legal approaches to
marital infidelity, along with the early twentieth-century termination of the
legal practice of distinguishing between legitimate and illegitimate children
in civil matters, inadvertently strengthened the institution of adulterous
concubinage by making it perfectly legal but unregulated—and therefore
undocumented. In “Gloria’s Story” Wertheimer fruitfully mines the archived
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documents pertaining to one unmarried couple’s conflict over household
responsibilities to shed light on a little-understood phenomenon. At the same
time, he seeks to answer larger questions regarding gender, honor, family
relations, and the relevance of the legal system, offering what he calls a
“cautionary tale” of the unintended consequences of legal modernization
in twentieth-century Guatemala. To shed light on how “Gloria’s Story”
contributes to a broader regional literature on private life and gender, and
how it relates to recent publications in the field of Latin American studies
regarding state formation and the “new” legal history, this essay raises ques-
tions about Quetzaltenango expectations regarding age, class, and sexuality
and the place of adulterous concubinage in Guatemalan popular culture
before offering some commentary on the larger international context in
which adulterous concubinage should be considered.

“Gloria’s Story” raises several important points regarding age, gender,
and relationship expectations during a period of political instability and
institutional reform in 1960s Guatemala. The article begins with an ex-
amination of Julio and Gloria’s establishment of a common home in the
western highland city of Quetzaltenango in 1963. Wertheimer notes that,
by the time they began living together, Julio, thirty-six, was already legally
married. Both Julio and his wife, Cristina, twenty-seven, were migrants
from outlying towns, having relocated to the urban center during a period
in which young women significantly outnumbered men in the municipality.
Gloria, we learn, was poor, the illegitimate child of an unmarried mother,
and only fourteen years old. Julio’s wife was aware of Gloria’s existence,
and, Wertheimer states, Gloria knew that Julio was married. Indeed, the
households were located just around the corner from each other in a middle
class neighborhood.

What factors compelled a comparatively prosperous, older, married man
and a teenaged girl from a background of modest means to establish a home
together in the mid-1960s? Given that the case file presents little data on
the couple’s happier moments, Wertheimer bases his analysis of Gloria
and Julio’s decision to cohabit on demographic and economic data and
on an estimation of the gendered benefits that may have accrued to each
partner in the relationship. For Julio, he notes, the relationship with Gloria
likely brought sex, companionship, and the social prestige associated with
the recognition by friends and peers that he was “man” enough to support
two families. Wertheimer treats Gloria’s decision to enter the relationship
more delicately, noting the considerable age, class, and status differences
between the two partners.

As historians of Latin America who have used information from court
files to elucidate information about personal choices with respect to sexual
relationships have emphasized, investigators would be wise to proceed
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cautiously when using public documents to explore private decisions. For
example, in her study of intimate life in coastal Costa Rica during the early
twentieth-century banana boom there, Lara Putnam notes that the fact that
states are in the business of making themselves look important “creates a
descriptive bias in official sources.”! Bearing this advice in mind, it thus
becomes important to read public summaries of private conflicts with a
critical eye, questioning the official depiction of a love affair gone sour with
the same skepticism one might apply to an after-action battle report or the
alleged disappearance of a criminal suspect with known ties to influential
public figures.

Wertheimer clearly recognizes the limitations inherent in using archived
legal documents to unravel information regarding motivations and desire
with respect to sexual liaisons between two people of unequal status. On
the one hand, because Julio charged Gloria with having abandoned their
children, the archives contain information about their home and private life
which might not otherwise be available. On the other hand, considering
that the information in the archived reports was no doubt recorded and
summarized by court clerks, Wertheimer is mindful of the ways in which
Julio and Gloria’s personal conflicts were translated through the process
of telling, recording, and processing the charges. Acknowledging that he
does not have access to Gloria’s own thoughts regarding the origins of the
relationship, Wertheimer points out that “in a place such as mid-twenti-
eth-century Guatemala, where wealth was both scarce and concentrated,
and where women’s working options were limited, a poor woman who
wanted children did not necessarily act irrationally by partnering with a
married man wealthy enough to support two families instead of a single
man too poor to support even one.”? Young, economically disadvantaged,
and having grown up with the stigma of illegitimacy, herself, Gloria, he
suggests, may have hoped to elevate her social status by partnering with
a modestly more prosperous, albeit married, man.

Wertheimer is to be commended for articulating the potential drawbacks
of his speculations about Gloria’s motives for entering into a sexual re-
lationship with a man two decades her senior. However, considering the
possible range of societal attitudes toward a May-December relationship
such as Gloria’s and Julio’s would have helped shed light on the context
in which their adulterous relationship and conflict developed. It is par-

1. Lara Putnam, The Company They Kept: Migrants and the Politics of Gender in Ca-
ribbean Costa Rica, 1870-1960 (Chapel Hill: University of North Carolina Press, 2002),
13-15.

2. John W. Wertheimer, “Gloria’s Story: Adulterous Concubinage and the Law in Twen-
tieth-Century Guatemala,” Law and History Review 24 (2006): 386.
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ticularly important to keep in mind that Gloria was just fourteen years old
at the time her affair with Julio commenced. She was no longer a child,
perhaps, but neither was she a mature woman. If what Wertheimer asserts
is true, Quetzaltenango society may have condoned adulterous concubinage
between adult men and women, but how did public and private groups
feel about sexually active teenagers? For example, although Wertheimer
reviews the ways in which laws regarding marriage, rape, and the cor-
ruption of minors failed to impede any sexual liaison between Gloria and
Julio, he offers little information about the ways in which officers in the
Guatemalan social service agencies may have thought about sexually ac-
tive, unmarried girls such as Gloria. Considerable work on juvenile justice,
psychology, and the development of the social sciences in Europe, North
America, and elsewhere in Latin America has documented the emerging
recognition of “adolescence” as a special life stage over the first decades
of the twentieth century. Indeed, municipalities in countries as diverse
as France, Mexico, and the United States developed special tribunals to
deal with the perceived challenges faced by adolescents “caught” between
perceived childhood “innocence” and adult “experience,” particularly with
respect to physical development and sexual activities.> While there were
perhaps no laws to prevent Julio from initiating a sexual liaison with Gloria,
and while fourteen-year-old girls may have had their parents’ permission
to marry in some cases, Wertheimer’s analysis raises questions regard-
ing the perspective of state institutions on adolescent sexual activity. Did
Guatemala’s social workers, like their modern-minded colleagues in other
countries, pay attention to young women like Gloria, encouraging them to
stay in school and avoid becoming pregnant at a young age? Moreover, did
Guatemala’s lawmakers and reformers, like their counterparts elsewhere,
develop institutions and laws dedicated to protecting adolescents and re-
forming “wayward” juveniles?

At the same time, one wonders what role non-state agencies, such as
religious institutions and philanthropic organizations, played in addressing

3. See, for example, Carmen Madrigal, Los menores delincuentes: Estudio sobre la situ-
acion de los Tribunales para Menores: Doctrina y realidad (Mexico City: Ediciones Bosta,
1938); Ruth M. Alexander, The Girl Problem: Female Sexual Delinquency in New York,
1900-1930 (Ithaca: Cornell University Press, 1995); Barbara M. Benzel, Daughters of the
State: A Social Portrait of the First Reform School for Girls in North America, 1865—1905
(Cambridge, Mass.: MIT Press, 1983); and Mary E. Odem, Delinquent Daughters: Protecting
and Policing Adolescent Female Sexuality in the United States, 1885—1920 (Chapel Hill:
University of North Carolina Press, 1995); Heather Munro Prescott, A Doctor of Their Own:
The History of Adolescent Medicine (Cambridge: Harvard University Press, 1998); David
M. Pomfret, “Representations of Adolescence in the Modern City: Voluntary Provision
and Work in Nottingham and Saint-Etienne, 1890-1914,” Journal of Family History 26.4
(October 2001): 455-79.
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issues related to sex and youth over this period. Were there in Guatemala,
as in other parts of the region, religious orders that dedicated themselves
to the protection of young, unmarried women? Did the various charitable
associations dedicated to child welfare in Guatemala articulate positions
on teenage sexual activity and family formation? Wertheimer explains that
neighbors and friends acknowledged the fact that Julio maintained two
households, but were there any community organizations that looked out
for the interests of young women in Gloria’s position? It may be entirely
true, as Wertheimer suggests, that the new Family Courts instituted in the
mid-1960s were so dedicated to supporting families that they inadvertently
encouraged the stability of adulterous concubinage relationships in Gua-
temala. But even if the new institutions fostered adulterous concubinage
among adults, it is still important to understand how lawyers, social work-
ers, psychologists, and activists perceived “adolescent” sexuality during
this period.

Considering the ways in which the societal perspectives on class and
masculinity shaped Julio’s response to Gloria’s increasingly independent
behavior could also strengthen this study. Wertheimer notes that Julio
likely sought a sexual relationship with unmarried, teenage Gloria in part
to secure the approval of his friends and neighbors, impressing them with
the fact that he was “man” enough to support two families. This argument
is consistent with other analyses of regional perspectives on masculinity
that place sexual “conquest” at the heart of popular conceptualizations
about what it means to be a socially powerful man.* Wertheimer further
argues that an effort to defend his honor may have underpinned the extreme
measures Julio took in response to Gloria’s abandonment of their home,
reporting that Julio went well beyond his initial accusation of abandon-
ment to enlist witnesses and travel several hundred miles to Guatemala
City to personally aid the police in their efforts to apprehend Gloria. Sev-
eral publications regarding honor in Latin America have shown that, de-
spite the formal articulation of honor as the domain of upper class males,
men—and women—of the lower and middle classes also frequently acted
in order to defend perceived slights to their dignity.’ For historians inves-

4. See, for example, Thomas Miller Klubock, Contested Communities: Class, Gender and
Politics in Chile’s El Teniente Copper Mine, 1904—1951 (Durham: Duke University Press,
1998); Roger N. Lancaster, Machismo, Danger, and the Intimacy of Power in Nicaragua.
(Berkeley: University of California Press, 1992); Matthew C. Gutmann, The Meanings of
Macho: Being a Man in Mexico City (Berkeley: University of California Press, 1996).

5. See Lyman L. Johnson and Sonya Lipsett-Rivera, eds, The Faces of Honor: Sex, Shame
and Violence in Colonial Latin America. (Albuquerque: University of New Mexico, 1998);
Sueann Caulfiels, Sarah C. Chambers, and Lara Elizabeth Putnam, eds., Honor, Status and
Law in Modern Latin America (Durham: Duke University Press, 2005).
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tigating conflict in venues ranging from Mexico City to Rio de Janiero,
the language plaintiffs and defendants used in framing their cases is key
to demonstrating that honor was a powerful motive for legal action in the
late nineteenth and early twentieth centuries.® Wertheimer, however, bases
his argument more on an analysis of Julio’s actions than on his language
of accusation. His claims that masculine honor was a motive underpinning
Julio’s actions would be even more convincing if Wertheimer were able to
convey a sense of the language the parties used as well as demonstrate the
social context in which discussions about the acceptability of extramarital
relationships—and expected behavior in those relationships—took place.
It would also be helpful to consider the following questions: Was this
kind of practice acceptable for all men? Did poorer men aspire to have a
concubine in order to demonstrate their upward mobility? How did adulter-
ous concubinage relationships initiated by wealthy men differ from Julio’s
experience?

Wertheimer’s analysis of the legal context in which the previously il-
legal act of adulterous concubinage became an open and thriving institu-
tion in mid-twentieth-century Guatemala is more comprehensive than his
discussion of the social and political environment in which it thrived.
His discussion focuses on the gendered assumptions underpinning legal
reform measures in the late nineteenth and early twentieth centuries, and
it resonates with recent work examining the historical intersections of law,
gender, and family across a number of countries in national period Latin
America. In her introduction to the collection Hidden Histories of Gender
and the State in Latin America, for example, Elizabeth Dore emphasizes
that Liberals’ efforts to diminish the lingering influence of colonial institu-
tions, particularly the Catholic Church, put in place a set of reforms that
paradoxically bolstered the position of the patriarch within the household.
Similarly, in “Gloria’s Story” Wertheimer notes that so-called modernizing
penal and civil reforms over the period from 1877 to 1945 set the stage for
establishing the permanence of the “backwards” adulterous concubinage
relationship.’

Like nineteenth-century Liberals elsewhere in the region, those in Gua-

6. Pablo Piccato, City of Suspects: Crime in Mexico City, 1900—1930 (Durham: Duke
University Press, 2001), 77-90. Sueann Caulfield, In Defense of Honor: Sexual Morality,
Modernity and Nation in Early Twentieth-Century Brazil (Durham: Duke University Press,
2000); Laura Gotkowitz, “Trading Insults: Honor, Violence, and the Gendered Culture of
Commerce in Cochabamba, Bolivia, 1870s—1950s,” Hispanic American Historical Review
83.1 (February 2003).

7. Elizabeth Dore, “One Step Forward, Two Steps Back: Gender and the State in the
Long Nineteenth Century,” in Hidden Histories of Gender and the State in Latin America
(Durham: Duke University Press, 2000), ed. Elizabeth Dore and Maxine Molyneux, 13.
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temala sought to reduce the power of the Catholic Church with respect to
the state, even as they sought to strengthen the secular family as the basis
for economic and political stability. During the colonial era adultery in any
form, following Church dictates, was considered to be a criminal act, but
during the first century after independence anticlerical Liberals in 1877
passed a new penal code that decriminalized husbandly adultery under the
notion that this would “maintain respect for the rule of law while keeping
families together, fathers out of jail, and workers on the job.”® The fact
that a wife’s adulterous acts remained criminal points to the assumption
inherent in the new laws that it was natural for men to maintain a variety
of sexual relationships whereas the woman who did so was deviant and
could be subject to prosecution. In the Liberals’ logic, prosecuting mar-
ried men who were unfaithful would only further threaten the family unit
and undermine political stability. Wertheimer notes that in Guatemala, an
adulterous husband could only be prosecuted when he brought his concu-
bine to live in the house with his wife. The 1877 penal code effectively
sanctioned the practice of establishing second households, which is exactly
what Julio did.

Just as its excavation of the assumptions bolstering legal reform is con-
sistent with other work examining the conceptual foundations of state
institutions in nineteenth and twentieth-century Latin America, so, too,
does “Gloria’s Story” resonate with recent work in Latin American his-
tory that explores how the popular classes made use of the public courts
to address private problems regarding family and marriage.” Wertheimer
points out that before Julio accused Gloria of abandoning their home and
children, Gloria had accused Julio of abusive behavior before dropping
the charges, perhaps in an attempt to warn him about the kind of treat-
ment she would not tolerate in their relationship. In this respect Gloria was
little different from the thousands of Guatemalan women who charged
the men in their lives with failing to provide economically for them as a
way to either force them to change their behavior or to seek support from
Guatemala’s social assistance system. In exploring the ways in which
unmarried couples such as Julio and Gloria made use of the new Family

8. Wertheimer, “Gloria’s Story,” 392.

9. See, for example, Christine Hunefeldt, Liberalism in the Bedroom: Quarreling Spouses
in Nineteenth-Century Lima (University Park: Penn State Press, 2000); Ricardo D. Salvatore,
Carlos Aguirre, and Gilbert M. Joseph, eds., Crime and Punishment in Latin America: Law
and Society since Late Colonial Times (Durham: Duke University Press, 2001); Carlos A.
Aguirre and Robert Buffington, eds., Reconstrucing Criminality in Latin America (Wilm-
ington, Del.: Scholarly Resources, 2000); Ricardo D. Salvatore and Carlos Aguirre, The
Birth of the Penitentiary in Latin America: Essays on Criminology, Prison Reform, and
Social Control, 1830-1940 (Austin: University of Texas Press, 1996).
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Courts, the study contributes to a growing body of work that analyzes the
ways in which popular engagement with the courts also shaped judicial and
political institutions. Indeed, Wertheimer notes that the extent to which men
and women engaged the legal system through local branches of the family
court in the repressive 1960s may have “increased the population’s stake
in the existing order, enhancing the resilience of a governing system that
in other ways was terribly unjust.”'° Indeed, it is unfortunate that he does
not elaborate on this intriguing point. Did ordinary people engage the legal
system through the family courts because, in a period of extreme violence
and civil conflict, this was one place they felt empowered? Did so many
women charge men with misconduct because they perceived parallels be-
tween the behavior of abusive men and that of the Guatemalan state, which
had become similarly repressive? And how—and to what extent—did the
popular classes’ involvement with the legal system contribute to what he
calls “the resilience of the regime”?

There is another aspect of Wertheimer’s analysis of the intersection of
the popular classes with legal institutions that merits discussion. As Gilbert
Joseph points out in his preface to the collection of essays in Crime and
Punishment in Latin America: Law and Society since Late Colonial Times,
the “new” Latin American legal history takes an integrated approach to
understanding the intersections of law, culture, politics, and society. Jo-
seph notes that “the law is one of those domains that joins the state and
society, one that invites the study of connections between broad, structural
changes and alterations in the character of political, social and cultural
life.”!! Wertheimer’s study explores social and, to some extent, political
life, but it largely glosses over the larger cultural context in which relation-
ship conflicts made it to the public tribunals. If adulterous concubinage
was as widely acknowledged as he asserts, might one not expect to see it
represented and commented upon in popular literature, soap operas, radio
shows, popular theater, music, the movies, and in the print media? Consid-
ering how the institution was represented culturally could help demonstrate
how Gloria and Julio, not to mention their friends and families, framed
their expectations of a relationship that was not really supposed to exist.
Was Gloria realistic in believing Julio would leave Cristina? Did Julio
really think Gloria would remain content in her status as a concubine? In
her study of late twentieth-century Guatemala, for example, anthropolo-
gist Diane Nelson has creatively analyzed jokes, television, and music to

10. Wertheimer, “Gloria’s Story,” 380.

11. Gilbert M. Joseph, “Preface,” in Crime and Punishment in Latin America: Law and
Society Since Late Colonial Times, ed. Ricardo D. Salvatore, Carlos Aguirre, and Gilbert
M. Joseph (Durham: Duke University Press, 2001).
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unearth information about ideas regarding politics and oppression that
people were often not able to articulate openly in their day-to-day activi-
ties.!? Understanding the extent to which relationships similar to Gloria and
Julio’s were featured in expressions of popular culture would strengthen
the arguments in favor of the fact that their experience—and conflict—was
a common one for much of the Guatemalan population.

Finally, with its focus on the 1960s, “Gloria’s Story” delivers an analysis
of legal, social, and cultural trends for an era that has only in the past few
years begun to attract significant attention from historians of the region.
A number of recent studies dealing with gender, the state, and reformism
have focused on the inter-war period of the 1920s, ’30s, and ’40s, leav-
ing investigation of the notable expansion of public assistance and social
services dedicated to women, children, and families up to sociologists,
anthropologists, and political scientists.!* By examining Guatemala’s par-
ticipation regional conferences, the development of social services focused
on women and children, and the establishment of family courts during
the 1950s and ’60s, Wertheimer joins a pioneering group of investigators
extending the study of gender and reformism to a later era.

However, the larger international context in which discussions of adulter-
ous concubinage may have taken place in the 1960s is important to con-
sider as well. Gloria and Julio became sexually involved, started a family,
and ended their relationship at precisely the same time that international
organizations and private foundations began to demonstrate interest in the
“population problem” in Latin America. Population activists worried that
Catholic perspectives on family size, coupled with decreasing rates of in-
fant mortality, threatened to foster a population explosion in a region expe-
riencing economic and political instability. Organizations ranging from the
United Nations Fund for Population Activities to the International Planned
Parenthood Federation joined forces with philanthropists, eugenics societ-
ies, and researchers to consider ways to limit high fertility rates in Central
America.'* While most of those discussions centered around developing
and promoting contraceptive methods for married women and encouraging
women to delay childbearing by a few years and to increase the amount

12. Diane Nelson, A Finger in the Wound: Body Politics in Quincentennial Guatemala
(Berkeley: University of California Press, 1999).

13. Gilbert Joseph, Anne Rubenstein, and Eric Zolov, “Assembling the Fragments: Writ-
ing a Cultural History of Mexico since 1940,” in Fragments of a Golden Age: The Politics
of Culture in Mexico since 1940, ed. Gilbert M. Joseph, Anne Rubenstein, and Eric Zolov
(Durham: Duke University Press, 2001), 3-23.

14. Beryl Suitters, Be Brave and Angry: Chronicles of the International Planned Parent-
hood Federation (London: IPPF, 1973); Matthew Connelly, “Population Control Is History,”
Comparative Studies of Society and History (2004).
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of time between pregnancies, it may be that the practice of adulterous
concubinage came under international scrutiny, as well. Certainly men’s
practice of maintaining two households should be taken into consideration
when thinking about population growth in Guatemala. Did Guatemalan
activists and physicians participate in these international discussions about
population and family planning, and did adulterous concubinage enter into
the debates over the appropriateness of implementing family planning
programs in the country? Answering these questions could help link an
innovative study of a one couple’s conflict over a relationship that was not
officially supposed to exist to both domestic debates over gender, family,
and reformism and to larger international discussions regarding sexuality,
children, and the future in an increasingly globalized Guatemala.
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FORUM: COMMENT

The Hidden Story—
Violence and the Law in Guatemala

PABLO PICCATO

Like all good historical research, “Gloria’s story” raises more questions
than it can answer. My reaction to the article, which I initially shared with
the author as an anonymous reviewer for Law and History Review, assumes
that this incompleteness is a welcome aspect of the historian’s trade, rather
than a gap that we should cover with theorization or redundant evidence.
Yet the narrative structure of case studies like this makes it necessary
to probe what is left outside the story, however unpleasant it might be.
In these comments I will try to do that by inserting this fascinating case
into a historical reflection about the relationship between violence and
the law, an aspect of Guatemalan history that “Gloria’s Story” reluctantly
illustrates.

How to locate Gloria and the other characters in that history? Their be-
lief in the role of the state in solving domestic conflict is hard to reconcile
with our knowledge of the politically repressive practices of contemporary
Guatemalan regimes and with the tradition of labor coercion that charac-
terized class and ethnic relations since colonial times. How to understand
the modern, if modest, style of Gloria’s clothes, in Julio’s photograph of
her arrest, and her independence within the stark ethnic and gender di-
vides that characterized Guatemalan society? Wertheimer’s article frames
these problems in terms of the paradoxes of modernization, specifically
by pointing out the unintended consequences of progressive family law.
In so doing, it forces us to question our assumptions about the proper cor-

Pablo Piccato is an associate professor in the department of history at Columbia
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respondence between legal practices and court records, and to uncover
complex interactions between individuals, families, and civil society that
could hardly be inferred from codes, official reports, or the press only.

Adding violence into that already productive mix does not undermine
it—by, for example, implying that the history of Guatemala is ultimately a
history of victimization. But violence is the clearest index of the ambivalent
relationship between the safe realm of courts and laws and the confusing
and unfair world of politics and gender relations, which Wertheimer notes
in the “striking” increase in family-support prosecutions in the 1960s,
“notwithstanding the government’s shameful human rights record.”' Gloria
can be a paradigm of how people navigated the conflicting rules of modern
equality and patriarchal domination but only, I would argue, if she also
serves as an anchor to reconstruct circumstances, such as social and politi-
cal violence, that dictated the costs of breaking those rules.

We must start by asking about state and political violence and its im-
pact on the everyday use of legal institutions. If, as researchers of Latin
America believed almost unanimously two decades ago, laws were fictions
parodied by reality, the rich texture of the paper trail left by Gloria and
Julio is an ineffectual, almost naive exercise. Since the 1954 coup against
the progressive regime of Jacobo Arbenz, Guatemala seemed to spiral
into state terrorism, corruption, and futile, although long-lasting, guerrilla
resistance. Recent historical research on Guatemala and Central America
(that seeks to draw a more nuanced explanation of the devastating civil
wars of the 1970s and 1980s and their denouement) reminds us, however,
that even during the depths of the cold war political activity was still pos-
sible without necessarily leading to violence and the absolute denial of
the loser’s rights.? Although there is no evidence that any of the actors
in this case were openly engaged in politics, we should not hold them to
a restrictive definition of political agency: going to court, moving out of
town, pushing the state to enforce new laws—these were small gestures
that nevertheless we can incorporate into a larger account of state forma-
tion and the corresponding cultural change.?

1. John Wertheimer, “Gloria’s Story: Adulterous Concubinage and the Law in Twentieth-
Century Guatemala,” Law and History Review 24 (2006): 404.

2. Greg Grandin, The Last Colonial Massacre: Latin America in the Cold War (Chicago:
University of Chicago Press, 2004), sees the massacres and extreme repressive violence of
the late 1970s as a turning point in the use of violence instead of politics.

3. This has been examined in Gilbert M. Joseph and Daniel Nugent, eds., Everyday Forms
of State Formation: Revolution and the Negotiation of Rule in Modern Mexico (Durham:
Duke University Press, 1994). See also Gilbert M. Joseph, “On the Trail of Latin American
Bandits: A Reexamination of Peasant Resistance,” in Patterns of Contention in Mexican
History, ed. Jaime E. Rodriguez (Irvine: University of California Press, 1992). For a useful
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Political periodizations can be deceiving in structuring our understand-
ing of contemporary history. Wertheimer skillfully interweaves a domestic
story with contemporaneous transformations of institutional framework
and legal practices regarding family relations. The two suits about parental
obligation he examines may seem like a blink in the grand process of state
building; yet, as he argues, they refer to the endurance of courts as a col-
umn of political legitimacy already established since the colonial era—an
expectation among subjects toward authorities that did not change so easily
in spite of political turmoil.* The stability of popular attitudes toward the
law might begin to explain the paradox of a government and particulars
that seem to agree on expanding the role of the law inside the family while
Guatemalan society is torn apart by foreign intervention, coups-d’état, and
state repression of social movements. Modernization, expressed here with
the establishment of family courts, may not have been so modern after all:
those courts gave Gloria access to another venue to negotiate, with some
additional legitimacy, better terms in her domestic partnership, however
imperfect the harmony she tried to preserve. Other venues, either struc-
tured by the all-inclusive codification of Spanish imperial Leyes, national
codes, or based on communal usos y costumbres, could have served the
same purpose in other times or places.’

Something similar might be said about Gloria’s concern for the names
on her children’s birth certificates and her own—perceptively discussed
in Wertheimer’s article. We should not take for granted the effort to sub-
stantiate citizenship and paternity or to document unions with or without
marriage—both particularly onerous undertakings for a mother who had
to take in washing to make up for the uncertain help from her children’s
father. She even began to call herself Gloria Peralta Valderrama, although
her father’s last name (Valderrama) was not added to hers in her birth
certificate. What does this tell us about citizenship in Guatemalan society?
Once more, the tensions between norms and practices are revealing. Gloria

review of recent changes in ways to address problems of law and society, see Joel Horowitz,
“Corruption, Crime, and Punishment: Recent Scholarship on Latin America,” Latin American
Research Review 40.1 (2005): 268-77.

4. Woodrow Wilson Borah, Justice by Insurance: The General Indian Court of Colonial
Mexico and the Legal Aides of the Half-Real (Berkeley: University of California Press,
1983); Tamar Herzog, Upholding Justice: Society, State, and the Penal System in Quito
(1650-1750), History, Languages, and Cultures of the Spanish and Portuguese Worlds (Ann
Arbor: University of Michigan Press, 2004).

5. See, for example, Rosalva Aida Herndndez and Héctor Ortiz Elizondo, “Diferentes
pero Iguales: los Pueblos Indigenas en México y el Acceso a la Justicia” (May 15, 2003).
Center for U.S.-Mexican Studies. Project on Reforming the Administration of Justice in
Mexico. http://repositories.cdlib.org/usmex/prajm/hernandez_ortiz.
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knew that, regardless of liberal reforms before and after Arbenz’s regime,
identity papers and work certificates were necessary for Guatemalan peas-
ants. With these they might avoid the state’s enforcement of vagrancy laws
and enganche contracts that secured cheap labor for commercial fincas. The
vindication of communal land titles was important in spite of the army’s
displacement of indigenous populations from their lands.® Her parents’ and
her own decision to move to a bigger city represent an attempt to avoid
those forms of coerced labor but did not necessarily place them under a
different legal system.’

Tensions between norms and practices were becoming particularly sharp-
er in the years covered by this case. At the same time as the government
was trying to introduce Guatemalan audiences to the benefits of family
court, the army consolidated a central role in politics and many aspects
of society and economy. Even as money for social development from the
U.S. -financed Alliance for Progress tried to improve education and legal
services and prevent another Cuban revolution, U.S. advisers trained Gua-
temalan armed forces and paramilitary organizations in assassination and
torture. Disappearances and judicial corruption, as in other Latin American
authoritarian regimes of the era, went hand in hand with state responses
to the alleged threat of guerrillas.® This certainly does not fit the standard
paradigm of democratization as a process where multiple aspects of the
state evolve in parallel toward the rule of law and political accountability.
As in much of contemporary Latin America, prevalent class and gender
biases in the rule of law meant “democracy without citizenship.”

Wertheimer’s article demonstrates that the state is not a homogeneous,
single-minded force and, in doing so, argues for further examination of
the ways in which social actors distinguish between judicial and execu-
tive authorities, military and civilian rule, rural and urban settings and,
in a broader sense, “politics” and the private realm.!® Here, I believe, is

6. For an account of the connections between land and labor, David McCreery, Rural
Guatemala: 1760—1940 (Stanford: Stanford University Press, 1994).

7. Full rights were not necessarily guaranteed by the urban labor market, particularly for
women. See James McCreery, “‘This Life of Misery and Shame.” Female Prostitution in
Guatemala City, 1880-1920,” Journal of Latin American Studies 18.2 (1986): 333-53.

8. James Dunkerley, Power in the Isthmus: A Political History of Modern Central America
(London: Verso, 1988), 430, 441, 445, 456.

9. Paulo Sergio Pinheiro, “The Rule of Law and the Underprivileged in Latin America:
Introduction,” in The (Un)rule of Law and the Underprivileged in Latin America, ed. Juan
E. Méndez, Guillermo O’Donnell, and Paulo Sérgio Pinheiro (Notre Dame: University of
Notre Dame Press, 1999), 2.

10. Teresa Pires do Rio Caldeira, City of Walls: Crime, Segregation, and Citizenship in
Sdo Paulo (Berkeley: University of California Press, 2000); David Garland, The Culture
of Control: Crime and Social Order in Contemporary Society (Oxford: Oxford University
Press, 2001).
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the key of Gloria’s decision to accuse Julio. Although we tend to think
about the public/private divide as a way to reinforce patriarchal rule and
discipline women, we can also understand it as a useful fiction for women
like Gloria, given the threats posed by contemporary public life. Patriarchy
and gender roles are privileged indices of the links between public and
private domination. As Wertheimer notes, for example, for Julio “[t]he
public side of concubinage . . . offered him social prestige,” ! in addition
to more intimate joys. Gloria brought private disputes to a public forum
in order to undermine those rewards. The increase in the number of fam-
ily-related crimes detected by Wertheimer after 1960 responds as much to
legal changes as to Guatemalan women’s increasing willingness to press
charges, thus opening their intimate troubles to public review.

Here again violence complicates things. Wertheimer acknowledges that
domestic violence is hard to document although he admits its role in this
case and in broader patterns in Latin American family relations.'> Domestic
violence prompted Gloria to bring her suit to family court. Although she
accused Julio of withholding support, we could argue that his physical
abuse broke the informal rules of an otherwise stable relationship—the
same way it probably affected Julio’s relation with his official wife Cristina,
as suggested by “historical precedent.” Conversely, Wertheimer notes, a
sense of masculine honor may have prompted Julio to present his own
accusation against her for the abandonment of their children. Far from
being an outdated feeling, honor continued to shape masculinities, not
only feminine domesticity, in twentieth-century Latin America. Violence
against women and children, we should remember, was a legitimate and
often legal resource to protect honor.'

Wertheimer did not examine records of battery and homicide that prob-
ably contained many cases of domestic violence. His decision is under-
standable from the point of view of research design, but raises questions
about the use of violence as a tool to resolve conflict—not only to express
it. If, as he claims, the law protected the family over marriage, giving fe-
male concubines a more level field, to what extent, we can ask, did silenced
domestic violence, a prevalent phenomenon in Latin America, make up for
that newfound leverage? Wertheimer admits the possibility but faults other

11. Wertheimer, “Gloria’s Story,” 386.

12. See Mariclaire Acosta, “Overcoming the Discrimination against Women in Mexico: A
Task for Sisyphus,” in The (Un) rule of Law, 169; Sueann Caulfield, In Defense of Honor:
Sexual Morality, Modernity, and Nation in Early-Twentieth-Century Brazil (Durham: Duke
University Press, 2000).

13. Lyman L. Johnson and Sonya Lipsett-Rivera, eds., The Faces of Honor, Sex, Shame,
and Violence in Colonial Latin America (Albuquerque: University of New Mexico Press,
1998); Pablo Piccato, City of Suspects: Crime in Mexico City, 1900-1931 (Durham: Duke
University Press, 2001).
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researchers for their failure to back “these suspicions with hard data.” '* A
look at not obviously family-related criminal cases in Quetzaltenango, or
other places, will yield interesting correlations between spousal or children
battery and homicide, on the one hand, and denial of support or other
family-related prosecutions, on the other. A thorough examination of ju-
dicial archives may not be sufficient, however, to answer our question, as
wives were reluctant to press charges against abusive husbands, and police
and judges avoided meddling with paternal authority. Underreporting of
domestic violence is probably even more serious in cases of sexual vio-
lence, which Wertheimer excludes from his sample of cases about family
conflict—although evidence from other periods and societies suggests that
rape often took place at home and between relatives.'

Introducing violence as a factor does not define Gloria merely as a
victim, as she obviously knew how to play the hand she was given: she
suspected that her protest against abuse would be more effective if pre-
sented through family rather than criminal court. As many women had done
before, she could play one segment of the state against another or against
patriarchal power.'® Responses to domestic violence were not only, and
probably not mainly, solved through legal means. Cases like this invite
further research concerning the role of communities around the family.
Since “everyone else in the neighborhood undoubtedly knew that Julio
had two families,” ' Gloria’s legal complaint could be a symptom of the
failure of relatives, friends, or neighbors to prevent, through negotiations
or shaming, the escalation of domestic conflict.'®

The question is how to take this study into a broader discussion that would
incorporate violence into the study of legal institutions and practices. It is
hard for historians who read judicial sources to shed the judge’s perspective
and go beyond the argumentative logic implicit in judicial cases. It would

14. Wertheimer, “Gloria’s Story,” 403, n.109.

15. Acosta, “Overcoming the Discrimination”; Piccato, City of Suspects.

16. Katherine Elaine Bliss, Compromised Positions: Prostitution, Public Health, and
Gender Politics in Revolutionary Mexico City (University Park: Pennsylvania State Uni-
versity Press, 2001); Steve Stern, The Secret History of Gender: Women, Men, and Power
in Late Colonial Mexico (Chapel Hill: University of North Carolina Press, 1995).

17. Wertheimer, “Gloria’s Story,” 385.

18. There is much work to be done to examine informal communal interventions and their
interactions with legal institutions.There are important insights in John Braithwaite, Crime,
Shame and Reintegration (New York: Cambridge University Press, 1989). “Microhistory”
also means an approach that stresses the local dimension of long-term processes, even if that
implies a challenge to grand national narratives. See Luis Gonzalez y Gonzalez, San Jose
de Gracia: Mexican Village in Transition (Austin: University of Texas Press, 1974); Carlo
Ginzburg, “Microhistory: Two or Three Things That I Know about It,” Critical Inquiry 20.1
(Autumn, 1993): 10-35.
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be useful, however, to step beyond the text of trials and legal procedures in
order to break with the framework set by the archive—although not with the
demands of proof. Doing so would help us to transcend the old dichotomy
of judging against understanding.' Already exemplary in its ability to gather
evidence from diverse archival contexts, “Gloria’s Story” contains an im-
plicit invitation to complement the written record with interviews. Doing so
could shed light on such aspects of this case as the role of the community,
the negotiations that might have preceded and followed legal proceedings,
or Gloria and her children’s view of these cases as part of their family’s
struggle and survival. Following the example of ethnographic research,
oral history has been recently explored not only as an additional source but
also as a fruitful way to ask subjects about, and reflect on, the building of
identities and the everyday aspects of politics.?’ “Gloria’s Story™’s sense
of irony, and its drive to explore concubinage, an institution “shrouded by
legality and informality,” points toward oral testimonies to measure the
limits and context of institutions, particularly family law.

The present speculation about other sources and fields of conflict is a
preliminary step toward understanding the violence and trouble that sur-
rounded this case and many others. Doing so might temper Wertheimer’s
thesis that modernization buttressed the “infamy” of adulterous concubi-
nage. What were the choices for Gloria? Can we judge her from our (U.S.,
contemporary) views about marriage and family? The author’s references to
“machismo” and his skepticism about legal modernization implicitly recom-
mend a more punitive approach to adulterous concubinage. But Guatemalan
society offered a limited set of options for women and cold-war authoritari-
anism made violence an everyday possibility—thus justifying civil society’s
reluctance to give more punitive powers to the state. Gloria, however, was
not thinking in terms of Latin American “stereotypical machismo,” nor was
she planning to make her private problems the stuff of political liberation.
As Wertheimer notes, “Gloria may . . . have perceived concubinage as an
economically and socially sensible option.” ! In a society marked by vio-
lence, she used the tools of family court and migration to the city to deal
with circumstances she did not judge but survived with dignity.

19. For a treatment of the dilemma, and an argument to maintain the good links between
judge and historian, see Carlo Ginzburg, The Judge and the Historian: Marginal Notes on
a Late-Twentieth-Century Miscarriage of Justice, trans. Antony Shugaar (London: Verso,
1999), 12-17.

20. See Daniel James, Dosia Maria’s Story: Life History, Memory, and Political Identity,
Latin America Otherwise (Durham: Duke University Press, 2000). Interviews, of course,
would seem to erase the distinction between judge and historian, in which the latter is un-
able to produce sources. Ginzburg, The Judge, 35.

21. Wertheimer, “Gloria’s Story,” 386.
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FORUM: COMMENT

Gloria’s Story and Guatemala’s Faith:
Adulterous Concubinage, Law, and Religion

M. C. MIROW

John Wertheimer, the author of “Gloria’s Story,” has produced a complex
and absorbing text that skillfully guides the reader through the microhistory
of Gloria’s concubinage to an enhanced appreciation of the greater legal,
social, and institutional forces at play in mid-twentieth century Guatemala.
Using Gloria’s story to shift into more general observations about law and
society in Guatemala, Wertheimer states that laws can “affect behavior
by establishing incentives and disincentives for different types of action
and by reinforcing or undermining different values.”! Wertheimer reads
the legal records involving Gloria and her family to write her story from
the dominant critical perspective of gender and class. He notes the way
in which class distinctions played into the creation and maintenance of
concubinages and the manner in which gender stereotypes bolstered such
institutions. It is all exacting yet comfortable stuff for us to read. “Yes, yes,
of course, exactly” we nod as we read of the individual and institutional
gendered oppression meted out on Gloria and her children by Julio and the
state. Nonetheless, Wertheimer’s analysis delves deeper: Gloria may have
gained in status and stability through her concubinage, and liberal reforms
such as decriminalizing adultery and casting out distinctions between legiti-
mate and illegitimate children may have had the unintended consequence
of strengthening the institution of adulterous concubinage.

1. John W. Wertheimer, “Gloria’s Story: Adulterous Concubinage and the Law in Twen-
tieth-Century Guatemala,” Law and History Review 24 (2006): 419.

M. C. Mirow is an associate professor of law at FIU College of Law <mirowm @
fiu.edu>.

Law and History Review Summer 2006, Vol. 24, No. 2
© 2006 by the Board of Trustees of the University of Illinois

https://doi.org/10.1017/50738248000003370 Published online by Cambridge University Press


https://doi.org/10.1017/S0738248000003370

442 Law and History Review, Summer 2006

Wertheimer brings us to this interesting conclusion by adeptly handling a
variety of sources. He extracts the details of Gloria’s story from the records
of legal proceedings and places them against the wider legal and social
changes, such as shifts in the language of the civil code, a broader study
of family cases in the courts, and interpretations of census data, leading
up to and operating concurrently with the story. It is a job well done.

Let us briefly apply a hermeneutic of absence to the narrative Wertheimer
constructs. What, in my view, is absent from this account of Gloria’s story
as it played out in the 1960s? Religion. And perhaps no greater force than
religion has shaped western family law in the past thousand years. Christian
doctrine and reaction to Christian doctrine have determined Latin American
family law from colonial times to the present. On the death of Jacques
Derrida, Stanley Fish suggested that religion “would succeed high theory
and the triumvirate of race, gender, and class as the center of intellectual
energy in the academy.”?

Religion, like law, channels behavior and shapes society, especially
in the sphere of sexual relationships and family structure and behavior.
This is perhaps especially true in Latin America and Guatemala, where
the church’s hold on people, or its guidance, depending on your perspec-
tive, has been historically strong. But religious traces are often harder for
historians to document. In the modern era, church attendance, homily or
sermon content, credos, personal beliefs, and practices often are not or
can not be documented as thoroughly as “Gloria’s Story,” thanks to the
rich legal sources that Wertheimer has deftly explored. The history and
sociology of religion and the field of historical theology are fraught with all
the methodological challenges associated with the larger fields of history
and sociology. William Park, however, suggests that part of writing on
law and religion is to “show an appreciation of what religion means in the
life of individual believers.” I believe this charge is all the more relevant
to a study of family law and practice in Guatemala in the mid-twentieth
century.

I do not assert that “Gloria’s Story” is “wrong” or even “incomplete.”
The story, however, raises fundamental questions about the influence and
operation of religion within the narrative. If indeed Stanley Fish is correct
that religion will replace race, gender, and class, rather than supplement
these perspectives, as the new critical tool of the humanities (and thus the

2. Stanley Fish, “One University, Under God?” Chronicle of Higher Education, January
7, 2005, C1.

3. William W. Park, “Spiritual Energy and Secular Power,” in Religion and International
Law, ed. Mark W. Janis and Carolyn Evans (The Hague: Martinus Nijhoff Publishers, 1999),
270.
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one that will percolate into legal scholarship a decade or two later), then
the dialogue between faith and law as it affects family law and practice
should lead historians to further sources, albeit difficult ones.

Religion, of course, played an important part in the construction of
colonial and early republic family law. Wertheimer appropriately and ac-
curately describes this influence in the portions of the article setting out the
legal development of adultery, concubinage, and legitimacy in Guatemala.
Guatemala also experienced the secularization of family law in the later
nineteenth century that touched many countries in the region as part of
anti-clerical liberal reforms.* But even when the church has been publicly
removed from legal and political activity and power, for example through
the secularization of marriage laws or the expropriation of church property,
it often continues to operate on social and even political levels through
unofficial channels and accommodations.’

It is not surprising that the Ten Years of Spring and reforms of the
Constitution of 1945 led to the omission of recording the legitimacy status
of children on birth records, or even that, through inertia, this practice
continued after the 1954 coup.® The liberal reformation and secularization
of law must not excuse us from examining the religious aspects of law,
particularly family law, when the events we study occur in a religiously
charged period such as Guatemala in the 1960s. Indeed, in this period the
established Catholic Church gained power but was also challenged by for-
eign Catholic priests through the Catholic Action movement. Established
Protestant churches also faced widespread new evangelization activities.
Indigenous folk practices continued and competed in the religious sphere
as well. Almost all religious actors seemed to be attempting to offer
competing ideologies to nascent revolutionary movements growing in
the period as well.” It is unlikely that these religious said nothing about
family and marriage.

The power of the church is, of course, even greater when it is on the
winning side of political conflict. Indeed, the Catholic Church is known
to have been one of the forces that served to pressure Arbenz Guzman to
resign, leading to the 1954 coup.® The Constitution of 1956 established

4. Wertheimer, “Gloria’s Story,” 391, n.55.

5. Peter Lester Reich, Mexico’s Hidden Revolution: The Catholic Church in Law and
Politics since 1929 (Notre Dame: University of Notre Dame Press, 1995).

6. Wertheimer, “Gloria’s Story,” 397.

7. Virginia Garrard-Burnett, Protestantism in Guatemala: Living in the New Jerusalem
(Austin: University of Texas Press, 1998), 100-119.

8. Maureen E. Shea, Culture and Customs of Guatemala (Westport, Conn.: Greenwood
Press, 2001), 13.
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the clergy’s right to perform civil marriages, and there were even calls to
establish Roman Catholicism as the state religion.’ The Church continued
to function as such among Guatemala’s significantly large Roman Catholic
population. Religion and the Church must have influenced both the law
and social practices related to families in twentieth-century Guatemala. It
is interesting to note, however, that in the years following the coup, as it
appears from Wertheimer’s article, the church did not exert pressure for
law reform and was not an active participant in the process of creating the
Family Court Act of 1964 despite its stronger position under the military
dictatorships of the period.

In Guatemala, “the sacred—whether in its Catholic, pre-Hispanic, or
even Protestant guise—continues to inform the conduct of much of ev-
eryday life.”!° Religion functions on a cultural plane as well. Certainly
the Catholic Church (and perhaps Catholic Action since the late 1940s in
Guatemala) took a lasting stand against adultery and concubinage. Prot-
estants in Guatemala, although not a particularly large group in the period
of “Gloria’s Story,” also asserted a message of chastity and traditional
Christian morality in marriage.!! Likewise, Maximén/San Simén, the Gua-
temalan folk saint, has a “double personality as protector of sexual virtue
and abuser of the same.”'? Indeed, some Guatemalans believe that Max-
im6n/San Simén can prevent a spouse from running away with another.!?
It seems unlikely that religious leaders in communities would be unaware
of adulterous concubinage considering its prevalence, particularly among
wealthier men in Guatemalan society.!*

Wertheimer does not completely omit a possible religious component to
Gloria’s story. The only direct reference to religion, however, is a shocker.
It is a tiny story within the microhistory. Wertheimer notes that a local
pastor intervened in Gloria and Julio’s case. Wertheimer reports from
the proceedings that this local pastor sought a “spiritual reconciliation”
between Gloria and Julio and that he thought that it had worked to reunite
adulterer and concubine.’> Not only were liberal reforms contributing to

9. Garrard-Burnett, Protestantism in Guatemala, 101.

10. Ibid., xi.

11. Shea, Culture and Customs of Guatemala, 33-34.

12. Ibid., 53.

13. Jim Pieper, Guatemala’s Folk Saints (Los Angeles: Pieper and Associates, 2002),
57.

14. John Hawkins, Inverse Images: The Meaning of Culture, Ethnicity and Family in
Postcolonial Guatemala (Albuquerque: University of New Mexico Press, 1984), 252; Wert-
heimer, “Gloria’s Story,” 420.

15. Wertheimer, “Gloria’s Story,” 418, n.162.
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adulterous concubinage, but so too was the advice of local clergy! One
wonders whether this was a representative practice of local clergy or merely
an aberrant instance.

Let us suppose that the pastor Gloria and Julio consulted was a member
of the Protestant clergy as the title implies. If the pastor indeed sought a
reconciliation of some sort between the two, what a fascinating reinter-
pretation or misinterpretation of traditional Christian moral teaching the
record provides. Because Protestantism in Guatemala carried and carries
with it important political, economic, and social aspects, the very fact that
they sought this pastor’s intervention indicated that Julio and Gloria were
attempting to assert membership in the middle class.'® Their seeking rec-
onciliation with a pastor also had juristic weight. Indeed, as Wertheimer
writes, “The testimony of a local church pastor may well have been de-
cisive.”!” Gloria’s position in the legal proceedings was injured when the
pastor was unable to testify about arrangements for child custody, because
“he believed the couple was reuniting.”'® Thus, in one way religion may
have played a determinative part in Gloria’s case. The pastor, through his
inability to verify her claims that care of the children had been arranged
before her departure, ensured that Julio’s claims of abandonment were
supported. It is likely that his account was given greater weight in the
proceedings simply because of his clerical status.

These brief comments are meant to do nothing more than suggest further
aspects that were raised in my mind by “Gloria’s Story.” In fact, a cur-
sory investigation reveals that the additional sources needed to incorporate
religion as a method or approach to understanding Gloria’s concubinage
and to the development of Guatemalan family law are difficult to find and,
when located, often disappointing in content. Historians of the church in
Guatemala of the period tend to focus on its political positioning rather
than its social activities. Homilies and sermons are no longer collected and
published as they were in past centuries. Internal reports of the Catholic
Church and Protestant denominations and their missionary activities present
all the archival challenges so familiar to historians. The communications
of Gloria, Julio, and Cristina (remember her?) to clergy deserve respect
and confidentiality. Thus, even if one were convinced that the method had
something to contribute to the narrative, it is not an easy undertaking.

Wertheimer’s story of Gloria stands on its own and stands well without
further analysis from the religious perspective. Nonetheless, there is prob-

16. Garrard-Burnett, Protestantism in Guatemala, Xiv.
17. Wertheimer, “Gloria’s Story,” 418, n.162.
18. Ibid.
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ably more to the background legal developments, to the way adulterous
concubinage played out in Guatemalan society of the 1960s, and to Gloria’s
own experiences. These additional perspectives might only be uncovered
and lead to a fuller understanding of Gloria’s story if we were willing to
supplement the trinity of race, class, and gender with religion.
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FORUM: RESPONSE

Popular Culture, Violence, and Religion
in Gloria’s Story

JOHN W. WERTHEIMER

One of the most vexing challenges accompanying any attempt to recon-
struct the legal history of the family is deciding how much interpretive
weight to assign to social factors as opposed to legal factors. “Gloria’s
Story” is loaded with social history, in part because it focuses on a small
group of decidedly non-elite characters. It discusses non-legal matters as
big as the impact of wealth concentration on the Guatemalan family and
as small as the social significance of home births, as opposed to hospital
births, in Quetzaltenango during the 1960s. Nonetheless, the most impor-
tant factors driving the analysis are legal, not social. The article’s central
argument—that “modernizing” legal reforms adopted in Guatemala since
the mid-nineteenth century have fortified, not weakened, adulterous con-
cubinage—emphasizes the effects of legal change.

Katherine Bliss, Pablo Piccato, and M. C. Mirow all appear to accept
the broad contours of this legal-historical argument. All three, however,
urge greater attention to non-legal factors. Their comments are intelligent
and constructive. I thank them and offer this brief reply.

Bliss asks how Guatemalan society, as opposed to Guatemalan law, re-
sponded to relationships such as Gloria and Julio’s. It may have been legal
for a thirty-six-year-old married man to take up with a fourteen-year-old
single woman, but was it socially acceptable? Did social thinkers in Gua-
temala, as elsewhere, view “adolescence” as a special life stage and urge
teens to stay in school and avoid pregnancy? Did opinion leaders seek to
reform “wayward” juveniles?

Although I have no solid answers to these good questions, I can specu-

Law and History Review Summer 2006, Vol. 24, No. 2
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late. Did social scientists in mid-twentieth-century Guatemala view “ado-
lescence” as a special life stage? It seems so.! Were teens urged to remain
sexually inactive and avoid pregnancy? It seems not, or at least not much.
Just recently in Quetzaltenango, Sully Samayoa Elizondo, my solicitous
sister-in-law, was kind enough to interview, at my bidding, thirty-five ap-
proximate contemporaries of my article’s Gloria—women, that is, born
in or around the 1940s. Sully and an equally solicitous friend asked these
women if, as far as they recalled, anyone advised them to remain sexually
inactive and avoid pregnancy during adolescence. “Their answers were
consistent,” Sully reported. “In the past, unlike the present, these women
said, there was neither advice nor discussion of this sort on the part of
parents, teachers, the church, or anyone else.”? Take these findings for what
they are: an intriguing albeit unscientific set of distant recollections.

Even if, contrary to Sully’s findings, authority figures did advise teens
to stay in school and avoid pregnancy, that advice appears to have had
little impact. According to Guatemala’s 1964 census, only 36.1 percent of
females between the ages of ten and fourteen—and 10.6 percent between
the ages of fifteen and nineteen—remained in school.® (Gloria was four-
teen when she took up with Julio.) According to the same census, Gloria’s
teen-age pregnancy (she was sixteen when her first child was born)* was
not particularly unusual. About one in five Guatemalan females between
the ages of fifteen and nineteen had children.’

As for the treatment of “wayward” juveniles, one wonders by what mea-

1. See, for instance, Elisa Ferndndez Rivas, “Psicometria de la actuacién mental del
adolescente guatemalteco” (Thesis: Facultad de Humanidades, Universidad Auténoma de
San Carlos, 1952); Aura Beatriz Lima Shaw, “La disciplina y la formacion del adolescente”
(Thesis: Escuala Facultativa de Humanidades de Quetzaltenango, Universidad Autonoma
de San Carlos de Guatemala, 1965); and Gustavo Saco, Elementos de psicologia de la
adolescencia (Guatemala: Editorial del Ministerio de Educacién Publica, 1952).

2. One highly educated woman recalled learning about sexual reproduction in a biology
class, but “even in that context, there was no discussion of pregnancy avoidance and no
recommendation regarding the proper age to commence sexual activity.” Sully Samayoa
Elizondo to John Wertheimer, 9 Sept. 2005, e-mail communication. Translation by John
Wertheimer. My deepest thanks go to Sully, her helper, and her interview subjects.

3. VII Censo de Poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971),
tomo II, 121, Cuadro XLI, “Porcentaje de asistencia escolar de la poblacién de 7 afos y
mds por sexo segun grupos de edad en la reptblica.”

4. Gloria Julia Dfaz Peralta, born Oct. 28, 1964, Registro de Nacimientos, tomo 77, p.
518, no. 31, Registro Civil, Quetzaltenango.

5. VII Censo de Poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971),
tomo 111, 372, cuadro 15: “Poblacion feminina de 15 afios y mds y nimero de hijos nacidos
vivos.” A different table in the same census suggests substantially higher levels of teenage
motherhood in Guatemala in 1964. See tomo III, 377, cuadro 17: “Nimero de madres y
ndmero de hijos nacidos vivos que han tenido.”
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sure Gloria would have been considered “wayward.” She was a teenage
mother—but so were twenty percent of her peers. She was unwed—but so
were about two-thirds of all Guatemalan mothers.® The key point is that
Gloria, though unmarried, was not “single.” She was “united,” which was
far and away the most common category for teenage mothers.” Officially,
at least, Gloria lived with the father of her children. That man, Julio, had
“recognized” his paternity of Gloria’s children. If any Guatemalan women
were considered “wayward,” my guess is that they were not similarly situ-
ated. They were the young single mothers whose children, unlike Gloria’s,
had neither official fathers nor paternal surnames.

Bliss also asks about popular culture. If adulterous concubinage was
as widespread as “Gloria’s Story” suggests, she reasons, it should be rep-
resented in popular literature, songs, plays, films, and radio and televi-
sion programs. When presented with Bliss’s query, some experts in Latin
American culture reported that an informal code of silence shrouded the
topic. One professor, a Latin American native, characterized adulterous
concubinage as something that everybody in his home country knew about
but scarcely anyone mentioned. Another professor suggested a couple of
works for me to explore, then commented: “It’s funny that more works
don’t spring to mind. Perhaps [this is] because the casa chica is one of
those well-known, but at the same time well-kept secrets.”®

If a code of silence surrounded adulterous concubinage in Latin America,
however, it was frequently breached. By the end of the twentieth century,
indeed, the casa chica had become, as the New York Times reported, “a
familiar backdrop” in Latin American literary and artistic creations.’ In
One Hundred Years of Solitude (1967), Colombian writer Gabriel Garcia
Miérquez presents adulterous concubinage as an organic life force. He de-
scribes a farmer who finds refuge from his sexually cold wife in the arms
of a hot-blooded concubine. Each time the farmer and his concubine sleep
together, the fertility of the farmer’s livestock magically increases.!°

6. VII Censo de Poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971),
tomo III, 372, cuadro 15.

7. Among teenage mothers, “uniteds” outnumbered “marrieds” by almost two-to-one and
outnumbered “singles” by almost five-to-one. Ibid.

8. Jacqueline Bixler to John Wertheimer, 4 Oct. 2005, e-mail message. My Davidson
College colleague Alberto Hernandez Chiroldes agrees with Bixler that at least a mild taboo
has suppressed discussion of adulterous concubinage in Latin American popular culture.
My thanks to both professors for their generous help.

9. Sam Dillon, “How to Scandalize a Politician: Bare a Love Affair,” New York Times,
22 Jan. 1997, A4.

10. Gabriel Garcia Marquez, Cien afios de soledad (Buenos Aires, Argentina: Editorial
Sudamericana, 1967).
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The rise of Latin American feminism led some Latin American novelists
to treat adulterous concubinage more critically. In Los afios falsos [The
False Years] (1982), Mexican writer Josefina Vicens describes an imagi-
nary conversation between a resentful “legitimate” son and his deceased
father. Son criticizes father for, among other things, having maintained a
concubine.!!

My one reference to popular culture in “Gloria’s Story” involved music.
In a footnote, I mentioned “El abandonado,” a melodious, mid-twentieth-
century ranchera song made famous by Mexican film and singing idol
Jorge Negrete. In this song, the flawed but sympathetic male narrator
laments: “You abandoned me, woman . . . because [among other things]
. . . I suffer the misfortune of being married.” (Negrete and his music, like
most elements of Mexican popular culture, were extremely popular in Gua-
temala.) A more recent ranchera celebrates adulterous concubinage even
more explicitly. In “La casa chica” [The Little House], Mexican singer
Vicente Fernandez, Jr., praises his concubine for possessing virtues absent
in his wife: “She [the concubine] cares only about loving me. / She’s with
me for love, not contract. / The casa chica is the home that I never had. /
It’s my preferred, albeit sporadic, refuge.”!?

In a similar vein, many twentieth-century Latin American plays portrayed
the casa chica as, in the 1952 words of Mexican dramatist Rodolfo Usigli,
an “institution almost as firmly established as marriage.” In Paterfamilias
(Paraguay, 1941), the adult children of a “casa chica” relationship urge
their parents to marry, after the death of their father’s legal wife. Similar
plots characterize Los hijos de la otra [The Other Woman’s Children]
(Mexico, 1930), Papd es un gran muchacho [Dad Is a Great Guy] (Ar-
gentina, 1944), and many other plays. So common were such dramas that
a theater critic from the United States warned an Ecuadorian audience in
a 1946 speech that casa chica-based plot twists, though a reliable source
of amusement in the Latin American theater, would not please U.S. audi-
ences. “I am afraid,” the critic explained, that “most North Americans

11. In the end, nevertheless, the son winds up taking his deceased father’s concubine as
his own. Josefina Vicens, Los afios falsos (1982; México: Coordinacién de Difusion Cultural
Direccién de Literatura, UNAM: 1987). For a prime illustration of the recent trend toward
critical, feminist portrayals of the casa chica, see Mexican playwrite Sabina Berman’s El
suplicio del placer (1978). One of the playlets included in this play is called “La casa chica.”
El suplicio del placer appears in Sabina Berman, The Theatre of Sabina Berman: The Agony
of Ecstasy and Other Plays, trans. Adam Versényi (Carbondale: Southern Illinois University
Press, 2002). I thank Adam Versényi and Jacqueline Bixler for calling Berman’s work to
my attention.

12. “La casa chica,” from Vicente Fernandez, Jr., El mayor de los potrillos (Sony Inter-
national, 2001).
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consider in bad taste many of the plays of this sort written south of the
Rio Grande.”"

Neither is adulterous concubinage a stranger to the Latin American
screen, big or small. It is represented in such films as La casa chica, a
1949 Mexican movie whose title became synonymous with the institution
generally, and Rosa de dos aromas [Rose of Two Scents] (Mexico, 1989),
a comedy about a wife and a concubine who simultaneously seek to bail
their shared man out of jail.'*

Adulterous concubinage is a stock feature of telenovelas, the prime-time
soap operas that dominate weeknight television viewing throughout Latin
America. Casas chicas have figured prominently in telenovelas since their
emergence from Cuban radio dramas around the middle of the twentieth
century. Senda prohibida [Forbidden Path], the pioneering 1958 melodrama
that is widely considered to be Mexico’s first modern telenovela, featured a
casa chica-based plotline."> Adulterous concubinage has remained a promi-
nent felenovela theme ever since. When asked whether any relenovelas
portrayed the casa chica, one specialist responded that anyone who could
ask such a question “has obviously never watched Latino soap operas!”!®
Bliss is right: this sort of research would have strengthened the article.

One final response to Bliss: She twice asserts that Gloria’s relationship
with Julio was “not really [or ‘not officially’] supposed to exist.” I disagree.
The relationship was open, widely known, and entirely legal. Persons both
within and beyond the legal system reinforced it. By what measure was
this relationship “not really supposed to exist”?

Pablo Piccato complains that “Gloria’s Story” does not pay sufficient at-
tention to the impact of violence. He starts by asking about the political
violence in Guatemala that surrounded the 1954 military coup and the civil
war and brutal repression that followed. Piccato’s concern is understand-
able. The 1954 coup and the subsequent civil war are arguably the defining
events of modern Guatemalan history. How, Piccato wonders, could an

13. Rodolfo Usigli, Jano es una muchacha; pieza en tres actos (Mexico, 1952), 22. My
thanks to Francine A’ness for alerting me to Usigli’s discussion of the casa chica in the
prologue to this play. The remaining information in this paragraph, including the Jones
quotation, comes from May Summer Farnsworth to John Wertheimer, 4 October 2005,
e-mail message.

14. La casa chica (Mexico, directed by Roberto Gavaldén, 1949); Rosa de dos aromas
(film 1989, based on Emilio Carballido’s 1986 play).

15. Senda prohibida (1958 Televisa telenovela, written by Fernanda Villeli, a.k.a. Maria
Ofelia Villenave Garza de Fuentes-Berain).

16. Jacqueline Bixler to John Wertheimer, 3 October 2005, e-mail message. My thanks
to Jacqueline Bixler for her willingness to share some of her cultural expertise with me.
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article set in Guatemala in the second half of the twentieth century not
give greater prominence to these events?

I did not highlight these events because I found no evidence that they
affected the principals in “Gloria’s Story.” It is possible that the perpetra-
tors of “state terrorism” did affect the principals but covered their tracks
very well. But I believe that the modest, apolitical characters in “Gloria’s
Story” were unlikely “state terrorism” targets.

Although Guatemala’s civil war began in 1962, the very year in which
Gloria and Julio got together, the conflict remained a low-intensity affair
for years thereafter. Not until the late 1970s, over a decade after Gloria’s
trial ended, did the conflict become the horribly bloody affair that the world
remembers.!”

Moreover, Quetzaltenango, the western city where Gloria and company
lived, witnessed blessedly little political violence. During the years of
“Gloria’s Story,” political violence concentrated along Guatemala’s south
coast, in the east, and in Guatemala City. At no time was Quetzaltenango a
battleground of any significance. Of the 669 major massacres that the Gua-
temalan Commission for Historical Clarification has identified, only five
(Iess than 1 percent) occurred in the Department (state) of Quetzaltenango.
When one moves beyond full-blown massacres to explore the broader
category of “all human rights violations and acts of violence” during the
war years, the Department of Quetzaltenango still accounts for less than 2
percent of the national total. And again, most of these incidents took place
long after “Gloria’s Story” ended.'®

Nor did Gloria and company occupy the social ranks most likely to have
been affected. Most victims were rural; Gloria and company were urban.
Most victims were indigenous; Gloria and company were “ladinos.” The
victims were “mainly peasants, rural organizations, university and second-
ary school teachers and students[,] and guerrilla sympathizers.” Gloria and
company fit none of these categories."

I do not mean to minimize the “armed confrontation.” It was horrible.
It caused the disappearance and presumed deaths of two members of my
wife’s extended family. Hundreds of thousands of other families were
similarly affected. But because I found neither direct nor circumstantial
evidence that these events affected my story, I did not emphasize them.

17. Guatemala, Memory of Silence = Tz'inil na’tab’al; Report of the Commission for
Historical Clarification, Conclusions and Recommendations (Guatemala City: Comisién
para el Esclarecimiento Histérico, 1998). Available on line at: http://shr.aaas.org/guate-
mala/ceh/report/english/toc.html.

18. Ibid.

19. Ibid.
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Piccato also asks about domestic violence. He wonders, for instance,
whether the enhanced tendency of women to sue for “denial of family sup-
port,” beginning in the mid-1960s, provoked men to unleash a backlash of
domestic and sexual violence. Piccato predicts: “A look at not obviously
family-related criminal cases in Quetzaltenango will yield interesting cor-
relations between spousal or children battery and homicide, on the one
hand, and denial of support or other family-related prosecutions, on the
other.”

My quantitative research in the docket books of a Quetzaltenango crimi-
nal court provides no substantiation for Piccato’s prediction. In roughly
ten-year intervals between 1929 and 1989, I measured (among other things)
the proportion of violent crimes to total crimes. (My “violent crime”
category included both non-sexual crimes—e.g., homicide—and sexual
crimes—e.g., rape.) In 1929, 1939, and 1949, violent crimes reliably ac-
counted for between 50 percent and 55 percent of total crimes. In 1959
and 1969, violent crimes increased to just over 60 percent of total crimes.
Thereafter, however, and seemingly contrary to Piccato’s prediction, the
trend reversed. In the 1970s, the proportion of violent crimes returned to
about 50 percent; in the 1980s, as “family support” cases rose to unprec-
edented heights, the proportion of violent crimes plunged to 28 percent.
If increases in “family support” cases spurred an increase in domestic and
sexual violence, as Piccato suspects, Quetzaltenango’s criminal docket
books do not reflect it.?°

I plead guilty to M.C. Mirow’s charge that “Gloria’s Story” neglects reli-
gion. At first glance, this neglect seems glaring. Religion, after all, provides
one of the readiest explanations for the prevalence of adulterous concubi-
nage in twentieth-century Latin America. “In a Roman Catholic society in
which divorce was discouraged,” reads a typical version of this explanation,
“the casa chica was a standard fixture of the social landscape.”! Applied
to Guatemala, this logic seems compelling: although divorce was perfectly
legal, the Catholic Church’s unwillingness to countenance it caused many
failed marriages to persist on paper long after they had ended in fact.
Adulterous concubinage was the almost inevitable result.

There is truth in this analysis. Three caveats, however, complicate it.
First, casas chicas and marriages existed concurrently, not sequentially.
Julio, after all, did not leave Cristina for Gloria. He lived with both women

20. Selected docket books (Registros de Procesos Penales), compiled between 1929 and
1989 by the following criminal court: Juzgado Primero de Primera Instancia, Palacio de
Justicia, Quetzaltenango, Guatemala.

21. Dillon, “How to Scandalize a Politician.”
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simultaneously. Catholicism may help to explain why Julio and Cristina re-
mained formally married, but it fails, I think, to explain why they continued
to live together and procreate, even after Julio and Gloria had established
their casa chica.

Second, although Catholicism has declined dramatically in Guatemala in
recent decades, divorce rates have not increased correspondingly. Between
1964 and 1980, the supposed negative correlation between Catholicism
and divorce appeared to hold sway. The proportion of Guatemalans who
were Catholic decreased from 91.5 percent in 1964 to about 78 percent in
1980. Meanwhile, the ratio of divorced people to married people increased
from about 2.2 divorced people per hundred married people to about 6.6
divorced people per hundred married people. Thereafter, however, although
Catholicism’s decline continued, divorce’s rise halted and even reversed
somewhat. Between 1980 and 2002, the proportion of Guatemalans who
were Catholic shrank from about 78 percent to about 63 percent, while the
ratio of divorced Guatemalans to married Guatemalans fell from 6.6 per
hundred to 5 per hundred. If Catholicism were as crucial to divorce rates
as some analysts (not Mirow) assume, a much tighter correlation would
be expected.?

Third, Guatemalan Protestantism and concubinage were not necessarily
antithetical. When Gloria left Julio in 1968, as Mirow himself perceptively
notes, an evangelical pastor attempted (unsuccessfully) to reunite the adul-
terous couple.

Professors Bliss, Piccato, and Mirow have all examined my scholarship in
productive ways. If readers leave this Forum with an enhanced appreciation
for the relevance to legal history of popular culture, violence, and religion,
they, as I, will owe Bliss, Piccato, and Mirow a debt of gratitude.

22. VII Censo de poblacion, 1964 (Guatemala: Direccion General de Estadistica, 1971),
tomo II, 136, Cuadro LV, “Porcentaje de la poblacion total segutn religién en la reptblica.
Censos 1940, 1950 y 1964”; Edward L. Cleary, “Shopping Around: Questions about Latin
American Conversions,” International Bulletin of Missionary Research 28.2 (April 2004):
50-54; Proyecto Centroamericano de Estudios Socio-Religiosos, Directorio de iglesias,
organizaciones 'y ministerios del movimiento protestante: Guatemala (Guatemala: Servicio
Evangelizador Para América Latina, 1981), 61; VII Censo de poblacion, 1964 (Guatemala:
Direccién General de Estadistica, 1971), tomo I, 68, Cuadro XVII; Caracteristicas de la
poblacion de los locales de habitacion censados (Republica de Guatemala: Instituto Nacional
de Estadistica, Censos Nacionales XI de Poblacién y VI de Habitacién, 2002, 2003), Cuadro
8, 23.
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