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Abstract

Since 1993, judges in Indian higher judiciary are appointed by a collegium of judges in the Supreme Court
headed by the Chief Justice. Academic scholarship on judicial diversity in India has failed to address two
important issues arising out of this drastic development. Firstly, while the issue of diversity in the Indian
higher judiciary has received limited attention over the years, there has been no attempt to examine the
composition of the Supreme Court collegium which controls appointments to the higher judiciary.
Secondly, while patterns of appointments have been analysed in relation to different Chief Justices and
also the collegium vis-a-vis the executive, no attention has been paid to the specific collegiums which
are responsible for the selection of judges. This has allowed the members of the collegium to exercise
their power away from public scrutiny.

This article unveils the group of judges who have exercised influence as members of the collegium and
how this influence has been distributed amongst judges in terms of their social and professional
background. Findings in this article show that membership of the collegium and influence within the
collegium has not had representative diversity.

Like many constitutional democracies,' at the time of its framing, the Indian Constitution provided
for members of the higher judiciary to be appointed by the executive.” The Constituent Assembly
specifically rejected a proposal which required the concurrence of the Chief Justice of the Supreme
Court for appointments to higher judiciary.” However, unlike any other constitutional democracy,
the executive in India has been effectively relegated to the role of a passive participant in the process
of judicial appointments through a series of judicial decisions in 1993,* 1998,” and 2015.° In 1993,

*Professor of Law, National Law University Odisha; Fulbright-Nehru Post-Doctoral Scholar at Harvard Law School (2019-
2020). I would like to acknowledge the support of Anmol Narukha, Paras Nath Singh, and Apoorv Anand for their help in
data collection and data analysis for this article.

"Nuno Garoupa & Tom Ginsburg, ‘Guarding the Guardians: Judicial Councils and Judicial Independence’ (2009) 57
American Journal of Comparative Law 103.

’The appointment of judges to the Supreme Court and the High Courts is regulated by Article 124 and 217 of the
Constitution of India. These provisions vest the power of appointing judges with the President of India and also prescribe
a mandatory consultative process. As per the bare text of the provisions, for appointing judges in the Supreme Court, it
is mandatory to consult the Chief Justice of the Supreme Court. For appointing judges in the High Courts, it is mandatory
to consult the Chief Justice of the Supreme Court, Chief Justice of the concerned High Court and the Governor of the con-
cerned State.

3Constituent Assembly Debates (proceedings): Volume VIII' (Lok Sabha) <http:/164.100.47.194/loksabha/writereaddata/
cadebatefiles/C25051949.pdf> accessed 20 Jan 2021.

“Supreme Court Advocates-on-Record Association v Union of India AIR 1994 SC 268 (henceforth ‘SCORA 1994).

°Re: Appointment and Transfer of Judges AIR 1999 SC 1 (henceforth ‘Reference 1999’).

6Supreme Court Advocates on Record Association v Union of India (2016) 5 SCC 1 (henceforth ‘SCORA 2016’).
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the Supreme Court of India created the collegium model of judicial appointments wherein the
executive was divested from a determinative role in appointment of judges.” From 1993 to 1998,
the collegium consisted of the Chief Justice and two senior-most judges of the Supreme Court
while appointing judges to both the Supreme Court and the High Courts.® Since October 1998,
the collegium consists of the Chief Justice and four senior-most judges of the Supreme Court
when appointing judges to the Supreme Court.” When appointing judges to the High Courts, it con-
sists of the Chief Justice and two senior-most judges.'’ The appointment process is initiated by the
collegium and the most the executive can do is request for a reconsideration which the collegium
has the authority to ignore. The executive does not have the power to overrule the recommendation
of the collegium."!

While there has been considerable scrutiny of the collegium’s constitutionality,'* there has
been limited research on its empirical implications. Chandrachud,"? Tripathy and Rai,'* and
Kumar'® have looked into the collegium’s policy on the tenure of Supreme Court judges.
Chandra, Hubbard, and Kalantry'® have analysed the collegium’s impact on judicial diversity in
the Supreme Court on parameters such as religion, caste, and gender. Tripathy and Dhanee'”
have examined how the collegium has impacted professional and regional diversity in the
Supreme Court.

However, there has been no attempt to examine diversity in the collegium. Also, no attention has
been paid to appointment by specific collegiums over a period of time. Thus, we have no meaningful
understanding of how the collegium’s power has been distributed amongst its member in terms of
their social and professional background. This is important because not all collegium members have
wielded equal power.

’Overruling an earlier ruling (SP Gupta v The President of India AIR 1982 SC 149), the court held that the term ‘consult-
ation’ cannot be given a literal meaning and upended the entire process of judicial appointments. The court held that con-
sultation with the Chief Justice means that no judge can be appointed without his approval. The court based its decision on
two major premises. Firstly, the court stressed that the judiciary is better equipped to decide on the suitability of candidates
for judgeship in comparison to the executive. Secondly, the court flagged the conflict of interest position the executive occu-
pies due to its status as a major litigant before the courts.

8The court clarified that ‘opinion of the Chief Justice’ does not mean his ‘individual opinion’ but the ‘representative opin-
ion’ of the judiciary which he cannot reach on his own. To justify the representative character, the court held that the Chief
Justice must consult two of his senior-most colleagues in the Supreme Court. No explanation was offered for including only
the ‘two senior most colleagues’ and not others. SCORA 1994 (n 4) para 57.

“Reference 1999 (n 5) para 14.

'OReference 1999 (n 5) para 27. There is also a collegium which operates at the High Court level which consists of the Chief
Justice and two senior-most judges of a High Court. This collegium at the High Court level is responsible for recommending
names to the collegium at the Supreme Court level for appointment of judges to the concerned High Court. SCORA 1994 (n
4) para 69.

""However, the executive can stall files inordinately. Especially in the last couple of years, there have been notable instances
of the Union government stalling certain recommendations from the collegium. See Bhadra Sinha, ‘16 names cleared by the
SC collegium for HC judge posts stuck with govt, 6 of them since 2019° (The Print, 28 Jan 2021) <https:/theprint.in/
judiciary/16-names-cleared-by-sc-collegium-for-hc-judge-posts-stuck-with-govt-6-of-them-since-2019/593258/>  accessed
21 Mar 2021.

?Arghya Sengupta, Independence and Accountability of Indian Higher Judiciary (Cambridge University Press 2019).

> Abhinav Chandrachud, ‘An Empirical Study of the Supreme Court’s Composition’ (2011) 46(1) Economic and Political
Weekly 71.

"“Rangin Pallav Tripathy & Gaurav Rai, ‘Judicial Tenure: An Empirical Appraisal of Incumbency of Supreme Court
Judges’, in Shruti Vidyasagar, Harish Narasappa & Ramya Sridhar Tirumalai (eds), Approaches to Justice in India- A
Report by DAKSH (DAKSH 2017).

1> Alok Prasanna Kumar, ‘Mapping the Appointments and Tenures of Supreme Court Judge’ (2020) 55(16) Economic and
Political Weekly 10.

®Aparna Chandra, William Hubbard & Sital Kalantry, ‘From Executive Appointment to the Collegium System: The
Impact on Diversity in the Indian Supreme Court’ (2018) 51 Verfassung und Recht in Ubersee 273.

Rangin Pallav Tripathy & Soumendra Prasad Dhanee, ‘An Empirical Assessment of the Collegium’s Impact on
Composition of the Indian Supreme Court’ (2020) 32 National Law School of India Review 118.
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It is important to note that unlike some other jurisdictions,'® there is no mandate regarding pro-
portionality of representation in relation to the higher judiciary in India. This is an oddity in the
Indian context where affirmative action policies are in place in relation to all other public institu-
tions."” Consequentially, there is also no rule regarding the representative composition of the col-
legium. The consequence of the absence of any mandate in this respect can be seen in the skewed
history of collegium’s composition which has been highlighted in this article.

The findings in this article reveal that the collegium has been a site of marginalisation for female
judges and judges of marginalised caste communities in terms of representation and influence.
While caste representation has improved in the last couple of years, gender continues to be an sig-
nificant factor of exclusion. It shows that select regional provinces have had dominant representa-
tion in the collegium and have also exercised disproportionate influence in judicial appointments. It
also highlights how judges from certain professional background have been pushed into irrelevance
in terms of judicial leadership.

Traditionally, Chief Justices have been the focal point in academic scholarship while analysing pat-
terns of appointments and composition of the court. Before the creation of the collegium, Gadbois
Jr. looked into the composition of the court under various Chief Justices from 1950 to 1989.*° More
recently, Chandrachud has looked into the issues of regional representation and tenure of judges in
the Supreme Court under different Chief Justices.?! However, the constitutional reality of the col-
legium means that that we ought to acknowledge the influence of other members of the collegium
while assessing the selection policies prevalent in the higher judiciary. Imagining the Chief Justice as
a singular power centre without taking into account the influence of other members of the colle-
gium is legally suspect and also factually inaccurate.

Legally, it is highly implausible for the Chief Justice to be able to recommend an appointment
without the concurrence of the other members in the collegium. The formation of the collegium
was based on the premise that the Chief Justice has to form his opinion after taking into account
the views of his colleagues and that he is not authorised to form an individual opinion.*” The
Supreme Court has clearly conceptualised a situation where the recommendation of the Chief
Justice will not be binding of the government if the recommendation is opposed by the other mem-
bers of the collegium.”” The Memorandum of Procedure®* which regulates the process of appoint-
ment of judges in the Supreme Court and the High Courts also makes the opinion of the collegium
members an indispensable part of any recommendation. Firstly, it clearly states that the opinion of
the Chief Justice shall be formed after consultation with other members of the collegium. Secondly,
it mandates for the Chief Justice to share with the government the written opinion of the collegium
members.

At least two incidents in the recent past bear out the influence of the other collegium members in
the appointment process of judges in the Supreme Court. Justice SA Bobde, despite being the Chief

"®In South Africa, the judiciary is expected to reflect the gender and racial composition of the social demography. See
Constitution of the Republic of South Africa 1996, s 174(2). In United Kingdom, there is a mandate which ensures regional
diversity in the Supreme Court. See Constitutional Reforms Act 2005, s 28(7).

For example, article 330 of the Indian Constitution provides for reservations of seats in the Union Parliament for mem-
bers of Scheduled Castes and Scheduled Tribes.

2George H Gadbois Jr, Judges of the Supreme Court of India 1950-1989 (Oxford University Press 2011).

2Chandrachud (n 13).

*2SCORA 1994 (n 4) para 46.

Z3SCORA 1994 (n 4) para 72; Reference 1999 (n 5) para 19.

**The Memorandum of Procedure was put in public domain post the decision in SCORA 2016 (n 6). See ‘Memorandum of
procedure of appointment of Supreme Court Judges’ (Department of Justice) <https:/doj.gov.in/appointment-of-judges/
memorandum-procedure-appointment-supreme-court-judges> accessed 2 May 2021.
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Justice over fifteen months, was not able to appoint a single judge to Supreme Court although there
were several vacancies during his term. At the time of his retirement, the court was six judges short
of its sanctioned strength. This situation seems to have its roots in the lack of consensus amongst
the members in the collegium.>> A more controversial incident took place in 2019. The collegium
headed by Justice Ranjan Gogoi in which Justice Madan B Lokur was the second puisne member,
resolved on 12 December 2018 to recommend the names of Delhi High Court Chief Justice
Rajendra Menon and Rajasthan High Court Chief Justice Pradeep Nandrajog for appointment as
judges in the Supreme Court.”® The collegium’s composition changed when Justice Lokur retired
on 30 December 2018 and Justice Arun Mishra became a member. Within two weeks of Justice
Lokur’s retirement, the reconstituted collegium decided to override the decisions taken by the pre-
vious collegium and resolved to recommend two other names for appointment to the Supreme
Court (Justice Dinesh Maheshwari, Chief Justice of the Karnataka High Court, and Justice Sanjiv
Khanna from the Delhi High Court).”’” This decision was particularly controversial as Justice
Khanna was appointed superseding other senior judges in various High Courts.”® It is doubtful
if such a reversal of decision would have been possible without a change in the composition of
the collegium.

Whenever we talk about the collegium, it is important to remember that there isn’t a single colle-
gium but two collegiums exercising power in different contexts and with partially overlapping mem-
bership. For appointing judges to the Supreme Court of India, the collegium consists of the Chief
Justice and four senior-most judges of the Supreme Court (herein after Supreme collegium).*® The
Supreme collegium also decides on the transfer of judges from one High Court to another.

The collegium for appointing judges to the High Courts includes the Chief Justice and two
senior-most judges of the Supreme Court (hereinafter ‘High collegium’).”® The High collegium
also decides on the appointment of Chief Justices in various High Courts. However, when it
comes to transfer of Chief Justices from one High Court to another, the decision is taken by the
Supreme collegium.

Thus, while the Chief Justice and the two senior-most judges of the Supreme Court are members in
both the collegiums, the third and fourth puisne judges of the Supreme Court are members only in the
Supreme collegium. The Supreme collegium exercises its power of appointment more rarely than
the High collegium. During a period of more than three years from 3 October 2017 to 2 March 2021,
the Supreme collegium recommended the appointment of only 17 judges in the Supreme Court.”'

*Apurva Vishwanath, ‘Deadlock in Collegium: CJI Bobde may retire without any appointment to the Supreme Court’
(Indian Express, 14 Feb 2021) <https:/indianexpress.com/article/india/sc-judge-collegium-cji-s-a-bobde-justice-kureshi-
7186487/> accessed 2 May 2021.

*$Krishnadas Rajgopal, ‘Controversy continues over Justice Khanna’s elevation’ (The Hindu, 21 Jan 2019) <https:/www.
thehindu.com/news/national/controversy-continues-over-justice-khannas-elevation/article26052966.ece> accessed 2 May
2021.

*”Filling up vacancies of Judges in the Supreme Court’ (Supreme Court of India, 10 Jan 2019) <https:/main.sci.gov.in/pdf/
collegium/11-1-2019/1.%202019.01.10-Resolution-SC%20Appointment.pdf> accessed 2 May 2021.

At the time of his appointment, Justice Sanjiv Khanna was 33rd in the list of seniority amongst High Court judges in
India. Rekha Sharma, ‘Seniority Cast Aside’ (Indian Express, 19 Jan 2019) <https:/indianexpress.com/article/opinion/
columns/supreme-court-judges-appointment-dinesh-maheshwari-sanjiv-khanna-seniority-cast-aside-5545527/> accessed 5
May 2021.

2Until 1999, it consisted of the Chief Justice and two senior-most judges of the Supreme Court. See accompanying text in
n 8 above.

*Not to be confused with the collegium which exists at the High Court level. See accompanying text in n 10 above.

*'Details of the recommendations made by the collegium are available in the Supreme Court website. See ‘Resolutions of
Collegium’ (Supreme Court of India) <https://main.sci.gov.in/collegium-resolutions> accessed 31 Mar 2021.
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During the same time, the High collegium recommended the appointment of 342 judges in various High
Courts.”

In terms of membership, the High collegium is more elusive than the Supreme collegium for
obvious reasons. It is more difficult to reach the required level of seniority to be eligible for the
membership of the High collegium. There have been many judges who became members of the
Supreme collegium but not could not acquire the membership of High collegium. For example,
Justice AK Patnaik from the regional province of Odisha became a member of the Supreme colle-
gium but by the time of his retirement, he was only the third puisne judge in the Supreme Court
and was never a member of the High collegium.

While the Supreme collegium exercises power infrequently, it may be argued that its authority to
shape the composition of the highest court of the land is more critical than that of the High col-
legium. On the other hand, the High collegium’s control over the composition of the provincial
High Courts is especially crucial when more than 96 per cent of the Supreme Court judges are
appointed from the pool of High Court judges.” In a very direct way, the High collegium regulates
the range of choices available to the Supreme collegium. In its crudest manifestation, this may
involve the High collegium rejecting the candidature of a person for High Court judgeship. More
subtly, it can reflect in the High collegium delaying the appointment of a person as a High
Court judge. As the inter se seniority of High Court judges is an important consideration for the
Supreme collegium while appointing judges to the Supreme Court,”* delayed appointment to the
High Court can make someone’s prospects more difficult.*”

Data for this article was collected in two sequential phases. The first phase focused on identifying
the composition of Supreme collegiums and High collegiums constituted since 1993. The second
phase focused on determining the appointment history of each Supreme collegium. Data was col-
lected primarily from three sources: (1) The Supreme Court website; (2) Responses from the
Department of Justice, Government of India to applications filed under the Right to Information
Act 2005 and (3) Interviews with former Chief Justices and former members of the collegium. A
total of twenty former members of the Supreme collegium were interviewed which included fifteen
former members of the High collegium and seven former Chief Justices.

In the first phase of data collection, the duration and composition of each Supreme collegium and
High collegium from 6 October 1993 to 30 September 2021 was identified. The analysis includes
all judges who became members of the Supreme collegium or High collegium before 30 September
2021 even though their date of retirement is later than that date.

Unlike any other entity constituted by or under the provisions of the constitution, the compos-
ition of the collegium is not publicly notified through the official gazette and is also not available in
any official public platform. For example, the website of the Government of India contains details of

*ibid.

BGee Tripathy & Dhanee (n 17).

**While the Supreme collegium is expected to pay due attention to the inter se seniority of High Court judges, seniority has
neither been imagined nor practiced as an inviolable criterion. SCORA 1994 (n 4) para 70. There are various instances when
the norms of seniority have been ignored. See Anup Surendranath, Aparna Chandra & Suchindran Baskar ‘Ball’s in Supreme
Court’ (Indian Express, 27 Apr 2018) <https://indianexpress.com/article/opinion/columns/indu-malhotra-woman-supreme-
court-judge-k-m-joseph-chief-justice-of-india-dipak-misra-collegium-system-5153260/> accessed 31 Mar 2021.

**Delayed appointments can also play a major role when judges are appointed to the Supreme Court in terms a judge’s
chance of becoming the Chief Justice or becoming a member of either collegium.

366 October 1993 is that date on which the collegium came into existence after the decision in SCORA 1994 (n 4).
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the Council of Ministers.”” On the other hand, the official website of the Supreme Court does not
provide any details of the current or past members of the collegium. Between 2017 and 2019, the
collegium resolutions published in the Supreme Court website contained the names of the collegium
members. However, since October 2019, the resolutions do not mention the collegium members.”®
As a consequence, there is no clear information available about the composition of the collegium on
a given date in the past.

Thus, for ascertaining the composition and duration of each Supreme collegium and High col-
legium, reliance was placed on the author’s dataset on the tenure of Supreme Court judges® which
is created from the information available in the Supreme Court website. Findings were verified
through interviews with former Chief Justices and former members of the collegium. As member-
ship of the collegium is based on seniority, the very first collegium was identified based on the seni-
ority amongst judges who were in office immediately after the Supreme Court’s decision on 6
October 1993 which established the collegium. The second collegium was identified based on the
seniority amongst the sitting judges in the Supreme Court on the date on which a member of
the first collegium retired/died/resigned. To illustrate, the first collegium had the following three
members; Justice MN Venkatachalliah, Justice Ratnavel Pandian and Justicce AM Ahmadi. The
first member to retire from amongst them was Justice Pandian on 12 March 1994. On the date
of Justice Pandian’s retirement, the senior-most judge in the Supreme Court was Justice Kuldip
Singh who became a member of collegium on 13 March 1994. This exercise was repeated sequen-
tially for each collegium to determine the chain of succession.

Essentially, membership of the collegium is not based on a simple chronological list of seniority
but on having necessary seniority on the specific dates when a vacancy arises in the collegium. For
example, four judges were appointed to the Supreme Court on the same date of 9 December 1998 as
per the following sequence of seniority; (1) MB Shah, (2) DP Mohapatra, (3) UC Bannerjee and (4)
RC Lahoti. While Justices Lahoti and Shah became members of the Supreme collegium for 1088 and
279 days respectively, Justices Mohapatra and Bannerjee never became members of the collegium.
Whenever there was a vacancy in the collegium during the tenure of Justice Mohapatra or Justice
Bannerjee, they were not amongst the four senior-most judges in the court. For example, when a
vacancy arose in the collegium due to the retirement of Justice SP Bharuchha on 5 May 2002,
Justice Mohapatra was the seventh senior-most judge the Supreme Court. By the time the next
vacancy arose due to the retirement of Justice BN Kipral on 7 November 2002, Justice
Mohapatra had already retired on 2 August 2002. On 7 November 2002, while Justice Banerjee
was still in office (he retired ten days later on 17 November 2002), he was the seventh senior-most
judge in the Supreme Court.

Seniority is based on the date of appointment in the Supreme Court. When judges are appointed
on the same date, seniority is based on the inter se High Court seniority amongst the judges. With
an overwhelming majority of judges in the Supreme Court being appointed from the pool of High
Court judges,*® High Court seniority is determined with reference to the date on which a person is
appointed as a judge in any of the High Courts. For example, both Justices Dipak Misra and Jasti
Chelameswar were appointed to the Supreme Court on 10 October 2011. However, as Justice Misra
was appointed as a High Court judge before Justice Chelameswar,*' he had inter se seniority. This

*“Council of Ministers’ (india.gov.in) <https:/www.india.gov.in/my-government/whos-who/council-ministers> accessed

31 Mar 2021.

*For more on the transparency practices of the collegium, see Rangin Pallav Tripathy, “The Supreme Court Collegium and
Transparency: An Empirical Enquiry’ (2021) 56(22) Economic and Political Weekly 33.

**Rangin Pallav Tripathy, ‘Background of Indian Supreme Court Judges® (Justice Hub, 13 Apr 2021) <https://justicehub.in/
dataset/background-of-indian-supreme-court-judges> accessed 2 May 2021.

*°See the main text accompanying n 33 above.

Hustice Misra was appointed as judge of the Orissa High Court on 17 January 1996. Justice Chelameswar was appointed a
judge of the Andhra Pradesh High Court on 23 June 1997.
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also meant that when Justice Jagdish Singh Kehar retired on 27 August 2017, Justice Misra suc-
ceeded him as the Chief Justice instead of Justice Chelameswar.

In the limited number of instances where judges appointed directly from the Bar®* share the
same date of appointment with judges appointed from the pool of High Court judges, it has
been a conventional rule for judges appointed for the pool of High Court judges to have seniority.
While Justices AM Ahmadi and Kuldip Singh were both appointed on 14 December 1988, Justice
Ahmadi was designated the senior judge as Justice Singh was appointed directly from the Bar. This
meant that Justice Ahmadi became the Chief Justice upon the retirement of Justice MN
Venkatachaliah. This conventional rule has held true over the years in the appointments of
Justices RF Nariman,”” UU Lalit, L Nageshwar Rao** and PS Narsimha.*®

In the second phase of data collection, the recommending Supreme collegium for each Supreme
Court appointee from 6 October 1993 to 30 September 2021 was identified. The recommending
Supreme collegium refers to the collegium which for the first time recommended the name of a
person for appointment as a judge in the Supreme Court. An appointment ought to be attributed
to the collegium which recommends the judge’s name as it is not always the same collegium under
which the judge takes oath of office. While the date on which a judge takes oath of office is publicly
available, the date on which a candidate was recommended for appointment is not openly available.

For identifying the recommending Supreme collegium for judges appointed after 6 October 1993
and before 30 September 2021, reliance was placed on interviews with former Chief Justices and
former collegium members. Information gathered from the interviews was corroborated with the
responses of the Department of Justice, Government of India to applications filed under the
Right to Information Act 2005.

This exercise resulted in identification of twenty-two judges who were recommended for
appointment by one collegium but took oath of office under another collegium. For example,
when Justice Cyriac Joseph took oath of office on 7 July 2008, the Supreme collegium had the fol-
lowing members: Justices KG Balakrishan, BN Agrawal, Ashok Bhan, Arijit Pasayat, and SB Sinha.
However, the collegium which recommended Justice Joseph for appointment had Justice HK Sema
as its member and not Justice SB Sinha.*” In this case, the collegium which had Justice Sema as its
member is attributed as the recommending Supreme collegium.

In relation to five judges, the Chief Justice under whom they took the oath of office was not the
Chief Justice when their name was recommended. For example, Justice AK Mathur took the oath of

“2Until 31 March 2021, there have been only eight judges of the Supreme Court appointed directly from the Bar without
any prior experience of judgeship. The collegium has appointed five judges in 28 years of its functioning. The other three
were appointed by the executive during a span of 43 years.

“3Justices F Nariman and Arun Mishra were appointed on the same date (7 July 2014) but Justice Mishra was designated
seniority. This allowed Justice Mishra to become a member of the Supreme Collegium before Justice Nariman after the retire-
ment of Justice Madan B Lokur. Justice Nariman became a member of the Supreme Collegium around two months later after
the retirement of Justice Arjan Kumar Sikri.

“Tustice UU Lalit was appointed along with Justice R Banumathi on 13 August 2014. Because of Justice Banumathi’s
senority, Justice Lalit became a member of the Supreme collegium only after Justice Banumathi retired on 19 July 2020.

*Justice L Nageshwar Rao was appointed on the same date with three other judges; Justices AM Khanwilkar, DY
Chandrachud, and Ashok Bhushan. Due his lack of seniority, Justice Rao will retire without becoming a member of the
High collegium. On the other hand, Justice Khanwilkar will retire after becoming a member of the High collegium and
Justice Chandrachud is scheduled to be the Chief Justice after the retirement of Justice UU Lalit.

*$Tustice Narsimha was appointed on 31 August 2021 along with eight other judges. Due to being last in the list of seni-
ority, he will assume membership of the collegium in 2026 after other judges appointed alongside him become members in
2024 and 2025.

*Confirmed from the response of Department of Justice, Government of India to the application filed on 5 April 2021
under the Right to Information Act 2005.
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office when Justice RC Lahoti was the Chief Justice but his name was recommended by the colle-
gium in which Justice VN Khare was the Chief Justice.*®

The analysis in this article has two layers. Firstly, diversity of presence in Supreme collegium and
High collegium over the last three decades has been scrutinised in terms of gender, caste, region
and professional background of collegium members. This analysis includes 71 members of the
Supreme collegium and 55 members of the High collegium out of a total 165 judges who have
held office in the Supreme Court during this period.

Secondly, the influence of Supreme collegium members has been measured in terms of the num-
ber and nature of appointments to the Supreme Court that they have been involved in. This exercise
enables us to assess if the collegium’s authority has been evenly distributed amongst its members or
if it has been concentrated in the hands of few. In this context also, attention is paid to the gender,
caste, region and professional background of the collegium members.

To classify nature of appointees, it has been examined if an appointee was a future Chief Justice
or future member of either the Supreme collegium or High collegium. Appointments of future Chief
Justices or future members of either collegium are more influential as they have a direct bearing on
the judicial leadership of the country. For identifying future Chief Justices and members of the
Supreme and High collegium, the analysis includes all such judge who were appointed before 30
September 2021 but are scheduled to assume membership of either of the collegiums or scheduled
to become the Chief Justice after 30 September 2021. For example, Justice BV Nagarathna was
appointed to the Supreme Court on 31 August 2021 and her name was recommended by the col-
legium comprising of Justices NV Ramana, UU Lalit, AM Khanwilkar, DY Chandrachud and L
Nageshwar Rao. She is due to become a member of the Supreme collegium in May 2025 after
the retirement of Justice Abhay Oka. While analysing the diversity of presence in the Supreme col-
legium, Justice Nagarathna has not been included as her membership of the Supreme collegium is
due to begin after 30 September 2021. However, while analysing the appointments made by Justices
Ramana, Lalit, Khanwilkar, Chandrachud, and Rao, Justice Nagarathna has been counted as a future
Supreme collegium member. The last dates for this counting is 9 February 2027 (Supreme colle-
gium) and 23 September 2027 (High collegium). After these respective dates, there will not be
enough judges left out of those appointed before the cut-off date for this article (30 September
2021) in order to constitute the Supreme collegium and the High collegium. For example, after
the retirement of Justice Vikram Nath on 23 September 2027, there will only be two of the current
judges remaining in office (Justices BV Nagarathna and PS Narsimha) and the High collegium at
the time will necessarily include a judge appointed after 30 September 2021. The last date for Chief
Justices is 2 May 2028.

As the internal deliberations of the collegium are held in secret, it is impossible to assess the
actual influence of members inside the collegium. It is not possible to determine if one collegium
member played a greater role in the appointment of a particular judge in terms of suggesting the
name or in terms of convincing other members. Nevertheless, as the possibility of collegium
appointing a judges against the wishes of any member is fairly remote,* it is safe to assume that
each member of the collegium had a positive agreement in relation to the candidate recommended
by the collegium. Thus, all members of a recommending collegium have been presumed to have had
an equal contribution in the appointment of candidates recommended by them. This proposition is

“Interview with Justice VN Khare (26 Mar 2021); and interview with Justice S Rajendra Babu (21 Aug 2019).
Corroborated by the reply received from the Department of Justice, Government of India to the application filed on 8
May 2021 under the Right to Information Act 2005.

*See the facts highlighted in Vishwanath (n 25).
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supported by former members of the collegium who were interviewed for this article.”® This is also
corroborated by Justice Ranjan Gogoi’s account of the inability of Justice TS Thakur to ensure
appointments in the months before his retirement as the Chief Justice of India due to the non-
cooperation of Justices Dipak Misra and Jagdish Khehar.”' However, Chief Justices play a significant
role in in terms of initiating the recommendation of a candidate and consequentially, for judges who
assumed the office of Chief Justice, the number of appointments they were involved in as a Chief
Justice has been highlighted.

There are instances of more than one member from the same caste category or region being a
member of the collegium at the same time. In terms of examining the influence of the caste category
or the region, the frequency of such instances has been considered.

This influence analysis covers all appointments attributed to the collegium from 6 October 1993
to 30 September 2021. A total of 145 judges were appointed between 6 October 1993 and 30
September 2021. However, the appointment of Justice Sujata V Manohar on 8 November 1994
has not been attributed to the collegium. Her name was recommended for appointment by Chief
Justice MH Kania (13 December 1991-17 November 1992) before the collegium system came
into existence.”> The recommendation was subsequently reiterated by Justice MN Venkatachaliah
when he headed the collegium from 6 October 1993 to 24 October 1994.>

Table 1. Overview of the Data for Analysing Influence of Collegium Members>*

6 October 1993- 6 October 6 October 1993- 6 October
30 September 1993-2 23 September 1993-2 May
Details 2021 February 2027 2027 2028
Number of Judges 144 NA NA NA
Appointed by the
Supreme collegium
Number of Supreme 71 88 NA NA
collegium Members
Number of Supreme 59 76 NA NA
collegium Members
appointed by the
Collegium
Number of High collegium 55 NA 69 NA
Members
Number of High collegium 44 NA 58 NA
Members appointed by
the collegium
Number of Chief Justices 24 NA NA 32
Number of Chief Justices 18 NA NA 26

Appointed by the
Supreme collegium

*Interviews with Justice Arijit Pasayat (29 Nov 2021) and with Justice BS Chauhan (29 Nov 2021).

>'Ranjan Gogoi, Justice for the Judge (Rupa Publications 2021) 73.

>Confirmed from the reply of Department of Justice, Government of India to the application filed on 5 April 2021 under
the Right to Information Act 2005.

SInterview with Justice MN Venkatachaliah (24 Mar 2021). Justice Venkatachaliah’s recollection of the incident is corro-
borated by the response received from the Department of Justice to a Right to Information query.

>*This table provides an overview of the data which has been used to analyse the influence of Supreme collegium members.
It provides information regarding the number of appointments made by the Supreme collegium and the number of appoin-
tees who have assumed or are scheduled to assume membership of the Supreme collegium, High collegium or office of the
Chief Justice. The identified dates are the upper limit of a timeline when the membership of the Collegiums will be from
amongst the judges appointed before 30 September 2021.
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Table 2. Overview of Collegium Membership®

Details Supreme collegium High collegium
Time-range of Data 6 October 1993-30 6 October 1993-30
September 2021 September 2021
Total Number of Members 71 55
Female Members 4 1
Members from Scheduled Caste 1 1
Members of Other Backward Classes 6 5
Members from Professional Cadre of 2 1
‘HC-Service’
Members from Professional Cadre of ‘Bar’ 5 4
Number of Regional Provinces Represented in 16 (out of 36) 16 (out of 36)

the Collegium

Table 3. Overview of Female Members in Supreme collegium and High collegium®®

Female Members in the Supreme collegium 4
Female Members in High collegium 1
Female Members involved in appointment of Supreme 2
Court judges
Female Members for Marginalised Castes in either of the 0
Collegiums
Female Members from HC-Service in either of the 1
Collegiums
Female Members from Bar in either of the Collegiums 0
Judges Appointed by a collegium with at least one 16 (out of 144)
Female Member
Judges appointed by a Collegium with multiple Female 0
Members
Female members involved in the appointment of other 0
Female judges
Latest Instance of a Female Member’s involvement in 2006 (Justice Ruma Pal was a member of the
appointment of Supreme Court Judges Collegium which appointed Justice DK Jain)

As demonstrated in Table 3 above, women are not adequately represented in the Supreme Court.
Between 1950 and 2021, women have constituted only 4 per cent of judges in the Supreme
Court and had only 3 per cent of the tenure-share. Tenure-share is the share of judges in the com-
bined actual tenure of all appointees. None of the eleven female judges appointed to the Supreme
Court belong to the Scheduled Caste or the Other Backward Classes.”” In the Supreme collegium,

>>This table provides an overview of the membership of Supreme collegium and High collegium from the inception of the
collegium system till 30 September 2021 in terms of the social and professional background of the members.

**This table provides overview of female members in Supreme collegium and High collegium (till 30 September 2021)
along with details of the number of appointments they have been involved in cumulatively. It also sheds light on the lack
of intersectionality between gender, caste and professional background.

>"For more on caste categories, see section on ‘Caste’.
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Table 4. Gender Representation in Supreme and High collegium®®

Collegium Presence Female Members Male Members
Share in Membership_Supreme collegium 4 (6%) 67 (94%)
Share in Combined Collegium-Tenure_Supreme collegium 3% 97%

Share in Membership_High collegium 1 (2%) 54 (98%)
Share in Combined Collegium-Tenure_High collegium 1% 99%

the share of female judges in the combined collegium-tenure of all members is 50 per cent less than
their share in the overall membership of the collegium (Table 4). Collegium-tenure refers to the
amount of time spent by a member in the collegium. This means that even when they become
members in the Supreme collegium, female judges spend less time in the collegium compared to
their male colleagues.

On average, a male member of the Supreme collegium has had close to 2 per cent share in the
combined collegium-tenure of all members. The corresponding number for a female member is less
than 1 per cent. On average, the collegium-tenure of male members constitutes 28 per cent of their
total tenure as a Supreme Court judge. For female members, its only 16 per cent.

Even these numbers are propped up by the presence of Justice Ruma Pal from the regional prov-
ince of West Bengal. Without her, the share of female members in the combined collegium-tenure
drops to 1 per cent from 3 per cent and the collegium-tenure of female members on an average is
reduced to 10 per cent of their total tenure as a Supreme Court judge. Justice Pal also remains the
sole female member in the High collegium® with a share of 1 per cent in the combined collegium-
tenure of all members.

Three female judges (Justice Gyan Sudha Mishra from Bihar, Justice Indu Malhotra from Delhi,
and Justice Indira Bannerjee from West Bengal) never became members of the Supreme collegium.
Out of the three most recently appointed female judges (Justice Bela Trivedi from Gujarat, Justice
Hima Kohli from Delhi, and Justice BV Nagarathna from Karnataka were appointed on 31 August
2021 which was just a month prior to the cut-off date for this article), Justice Nagarathna will
become a member of the Supreme collegium in May 2025 and a member of the High collegium
in June 2026. She is also due to become the first female Chief Justice of the Supreme Court in
September 2027.%°

The last time a female member was involved in an appointment was Justice Ruma Pal in 2006.
Two female members of the Supreme collegium, (Justice Ranjana Prakash Desai from Maharashtra
and Justice R Banumathi from Andhra Pradesh) joined and retired as the junior most member of
the collegium and have also not been involved in a single appointment. Justice Sujata Manohar from
Mabharashtra and Justice Pal have been involved in a total of 16 appointments which constitutes 11
per cent of collegium appointees. Of the four members, only Justice Banumathi came from the
cadre of HC-Service and the other three members came from the cadre of HC-Bar.®'

**This table provides the details of the share of female judges in the membership and collegium-tenure of the Supreme
collegium and the High collegium. Collegium-tenure refers to the amount of time spent in the collegium by a member.

*Justice Ruma Pal spent a little less than year in the High collegium from 2005 to 2006.

“However, her tenure as Chief Justice will be only for just over a month. She will have the second shortest tenure as a Chief
Justice after the 30 days tenure of Justice S Rajendra Babu who also belonged to the province of Karnataka, the same as that of
Justice Nagarathna.

'The cadre of HC-Service includes Supreme Court judges appointed from the pool of High Court judges who were serv-
ing in the lower judiciary at the time they were appointed to the High Court. The cadre of HC-Bar includes Supreme Court
judges appointed from the pool of High Court judges who were practicing advocates at the time they were appointed to the
High Court. For more see section on ‘Professional Background’.
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The involvement of female members in the appointments of future Chief Justices and of future
members of Supreme collegium and the High collegium is predictably low considering their limited
presence in the collegium (Table 5). The marginalisation of female members is evident from the fact
that on an average, a male member is involved in more than twice the number of appointments
compared to a female member (ratio of 4:10).

Out of the 10 female judges who have been in office between 6 October 1993 and 30 September
2021, four have been members of the Supreme collegium (out of 71 members) and one (Justice
BV Nagarathna) is due to become a member in 2025. Thus, 32 years after the inception of the col-
legium, female members will account for only 6 per cent of all the Supreme collegium members (5
out of 88). After Justice Ruma Pal, Justice Nagarathna will be only the second female judge to
become a member of the High collegium in 2026. Justice Nagarathna is also due to become the
first female Chief Justice of the Indian Supreme Court in 2027. However, she will hold the office
for less than 5 weeks.

The extent of marginalisation of female members is evident from the fact that the latest instance
of a female member’s involvement in the appointment of judges to the Supreme Court is 2006.
Cumulatively, female members have been involved in only 11 per cent of the judges appointed
by the Supreme collegium (16 out of 144). These numbers are heavily influenced by Justice Pal
who alone was involved in the appointment of nine judges. Two female members (Justices
Ranjana Prakash Desai and R Banumathi) have not been involved in a single appointment.
None of the female members have been involved in the appointment of another female judge.

There are three caste groups which are recognised for the purposes of affirmative action policies in
India; (1) Scheduled Castes, (2) Scheduled Tribes and (3) Other Backward Classes. Scheduled Castes
are caste communities notified under Article 341 of the Indian Constitution which suffered from
the practice of untouchability. Scheduled Tribes are notified under Article 342 of the Indian
Constitution which seeks to provide constitutional protection to the interests of the vulnerable tribal
population in the country. Other Backward Classes refers to the collectivity of backward castes other
than Scheduled Castes identified under the constitution for affirmative action policies under differ-
ent nomenclature such as ‘socially and educationally backward’®* and ‘backward classes of citi-
zens’.> All communities other than the three categorised above are normally referred as General
category.

The lack of any scheme of affirmative action in the higher judiciary is unlike the subordinate judi-
ciary in India where reservation of posts on the basic of caste is well established.** With this backdrop,
the study of caste representation in the collegium leads to deeply interesting findings and significant
outliers. As there has not been a judge in the Supreme Court from amongst members of the Scheduled
Tribes, the analysis here focuses on Scheduled Caste and Other Backward Classes.

Since 1993, there have only been three Scheduled Caste judges appointed to the Supreme Court;
Justice KG Balakrishnan in 2000, Justice BR Gavai in 2019 and Justice CT Ravikumar in 2021.

%2Constitution of India 1950, art 15(4).

%Constitution of India 1950, art 16(4).

*For example, in the subordinate judiciary in the state of Odisha, there is a reservation of 16.25% of the posts for members
of Scheduled Castes, 22.50% for members of Scheduled Tribes and 11.25% for members of Socially and Educationally
Backward Classes. See Rule 17 of The Odisha Superior Judicial Service and Orissa Judicial Service Rules 2007.
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Table 5. Influence of Individual Female Members in Supreme collegium®

Appointed_High

Appointed_Chief Appointed_Supreme collegium
Professional Appointed_Judges Justices (out of collegium Members Members (out of
Name of Member Caste Background Region (out of 144) 26) (out of 76) 58)
Sujata V Manohar General HC-Bar Maharashtra 7 1 3 3
Ruma Pal General HC-Bar West Bengal 9 1 5 5
Ranjana Prakash Desai General HC-Bar Maharashtra 0 0 0 0
R Banumathi General HC-Service Tamil Nadu 0 0 0 0

This table lists the female members of the Supreme collegium and the details of the number of appointments they have been involved in individually along with details of their caste,

professional background and the regional province they belong to.
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This constitutes 2 per cent of all judges appointed since 1993. Justices Balakrishnan and Ravikumar
belong to the southern province of Kerala, whereas Justice Gavai belongs to Maharashtra.

Justices Balakrishnan was the Chief Justice of India for a period of 1214 days. Justice Gavai is
scheduled to be the Chief Justice for a period of six months after the retirement of Justice Sanjiv
Khanna in May 2025. As Justice Gavai is scheduled to become a member of the Supreme collegium
in June 2023 and a member of the High collegium in December 2023, his membership has not been
included for the analysis in this section. Justice Ravikumar is not due to become a member of the
Supreme collegium.

Justice Balakrishnan is an extreme outlier in almost every way apart from the fact that he is male.
He is from the Scheduled Caste and comes from the regional province of Kerala which has contrib-
uted only two other members to the Supreme collegium and only one other member to the High
collegium. The other two members in the Supreme collegium (Justice KT Thomas and Justice
Kurian Joseph) have been involved in a total of 14 appointments, which is less than 50 per cent
of the appointments that Justice Balakrishnan has been involved in. While he is not a judge
from HC-Service,® he did serve in the subordinate judiciary before resigning and starting his
legal practice.

The membership of Justice Balakrishnan constitutes just over 1 per cent of all Supreme collegium
members and 2 per cent of all High collegium members. His share in the combined collegium-
tenure is 4 per cent in case of the Supreme collegium and 5 per cent in case of the High collegium.
No other member of either collegiums has had a higher share. Justice Balakrishan was a member of
the Supreme collegium for 49 per cent of his time as a judge in the Supreme Court. Only two judges
have spent a higher share of their judicial tenure as a member of the Supreme collegium. However,
none of those two judges spent even close to the 1791 days that Justice Balakrishnan spent as a
Supreme collegium member.®” Justice Balakrishnan’s membership of the High collegium comprised
45 per cent of his tenure as a Supreme Court judge which is the highest amongst all High collegium
members. Also, no other member had a longer tenure in the High collegium than that of Justice
Balakrishnan (1646 days).

In terms of appointments, Justice Balakrishnan has been the most influential member of the
Supreme collegium and also the most influential Chief Justice. As a member of the Supreme colle-
gium, he has the highest share amongst all members in the appointment of Supreme Court judges,
Supreme collegium members and High collegium members (Table 6).°® He was involved in the
appointment of 19 per cent of all Chief Justices appointed under the collegium system,’” which
is next only to the share of appointment of Justice SH Kapadia from the province of
Maharashtra (23 per cent). It is important to highlight that Justice Balakrishnan was not involved
in the appointment of any judge from the Scheduled Castes and only one judge from Other
Backward Classes (Justice BS Chauhan).

Justice Balakrishnan has been the most influential Chief Justice under the collegium system with
Justice AS Anand from Jammu and Kashmir a close second (Table 7). As a Chief Justice, his share of
appointments in relation to Supreme Court judges (14 per cent), future Chief Justices (15 per cent)
and future Supreme collegium members (14 per cent) is the highest amongst all Chief Justices since

*Judges from HC-Service refers to Supreme Court judges who were appointed as High Court judges while serving in the
subordinate judiciary. See section on ‘Professional Background’.

“Justice Dipak Misra spent 1297 days as a member of the Supreme collegium which constituted 51% of his tenure as a
Supreme Court judge. Justice Altamas Kabit spent 50% of the judicial tenure (1439 days) as a member of the Supreme
collegium.

In relation to Supreme collegium members, Justice Altamas Kabir and Justice SH Kapadia share the top spot with Justice
KG Balakrishan with involvement in 20% of appointments. Justice Balakrishnan has been involved in 20% of all Supreme
Court appointments and 19% of all High collegium members.

*Justice Alatamas Kabir was also involved in the appointment of 19% of all Chief Justices under the collegium system.
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Table 6. Ten Most Influential Supreme collegium Members™

Appointed_High

Appointed_Chief Appointed_Supreme collegium
Name of the Professional Appointed_Judges Justices (out of collegium Members Members (out of
Member Caste Background Region (out of 144) 26) (out of 76) 58)
KG Balakrishnan Scheduled Caste HC-Bar Kerala 29 5 15 11
Altamas Kabir General HC-Bar West Bengal 24 5 15 10
Ranjan Gogoi Other Backward Class HC-Bar Assam 23 3 11 7
SH Kapadia General HC-Bar Maharashtra 22 6 15 10
SP Bharucha General HC-Bar Maharashtra 21 3 13 10
BN Agrawal General HC-Bar Bihar 21 4 10 7
NV Ramana Other Backward Class HC-Bar Andhra Pradesh 19 6 12 9
AS Anand General HC-Bar Jammu and Kashmir 18 3 11 10
AM Ahmadi General HC-Service Gujarat 16 3 8 5
YK Sabharwal General HC-Bar Delhi 15 2 6 6

7"This table lists the most influential members of the Supreme collegium in terms of involvement in appointment of judges. All the judges in the list are men. This table also gives details

on their caste, professional background and the regional province they belong to.
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Table 7. Ten Most Influential Chief Justices’*

Appointed_High

Appointed_Chief Appointed_Supreme collegium
Name of Chief Professional Appointed_Judges Justices (out of collegium Members Members (out of
Justice Caste Background Region (out of 144) 26) (out of 76) 58)
KG Balakrishnan Scheduled HC-Bar Kerala 20 4 11 7
Caste
AS Anand General HC-Bar Jammu and 18 3 11 10
Kashmir
Ranjan Gogoi Other HC-Bar Assam 14 3 8 4
Backward
Classes
AM Ahmadi General HC-Service Gujarat 10 3 6 3
NV Ramana Other HC-Bar Andhra 9 3 6 6
Backward Pradesh
Classes
SH Kapadia General HC-Bar Maharashtra 8 3 7 5]
Altamas Kabir General HC-Bar West Bengal 7 1 3 3
RM Lodha General HC-Bar Rajasthan 7 1 4 3
MN Venkatachaliah General HC-Bar Karnataka 6 0 2 2
RC Lahoti General HC-Bar Madhya 6 1 4 4
Pradesh

"'This table lists the ten most influential Chief Justices in terms of involvement in appointment of judges. This table also gives details on their caste, professional background and the
regional province they belong to. There has not been a female Chief Justice in the Supreme Court till 30 September 2021.
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1993. In relation to the appointment of future High collegium members, his share (12 per cent) is
second to that of Justice AS Anand (17 per cent).”?

Importantly, Justice Balakrishnan’s involvement in appointments as a Chief Justice constitutes a
significant proportion of all the appointments he has been involved in. The general trend is that a
judge’s involvement in appointment as a Chief Justice constitutes smaller proportion of the overall
appointments the judge has been involved as a member of the collegium. In this respect, Justice
Balakrishnan is a clear outlier. The peculiarity of Justice Balakrishnan’s case is stark when we
take the example of Justice Altamas Kabir. Overall, both have been involved in the appointment
of 15 future members of the Supreme collegium. As a Chief Justice, Justice Kabir was involved
in only 3 appointments of this nature whereas Justice Balakrishnan was involved in 11 appoint-
ments. Similarly, overall, both of them were involved in the appointment of 5 future Chief
Justices but the Justice Kabir’s involvement as a Chief Justice was in relation to the appointment
of only one future Chief Justice. As a Chief Justice, Justice Balakrishnan was involved in the
appointment of 4 future Chief Justices.

The only case similar to that of Justice Balakrishnan in terms of numbers is that of Justice AS
Anand where all the appointments he was involved in were as a Chief Justice. However, his was
a special situation. Justice Anand became a member of the Supreme collegium when Justice MM
Punchhi was the Chief Justice. During Justice Punchhi’s tenure as a Chief Justice, there was a pro-
longed stand-off between the government and the collegium concerning the procedure which the
collegium was supposed to follow while recommending names. This stand-off led to the
Presidential Reference of 1998”> wherein the court provided clarifications on the collegium’s func-
tioning. As a result of these circumstances, Justice Punchhi retired without appointing any judge
and Justice Anand’s first involvement in any appointment was when the succeeded Justice
Punchhi as the Chief Justice.

Since 1993, there have been seven OBC judges in the Supreme Court (Justice S Ratnavel Pandian
Justice BS Chauhan, Justice Jasti Chelameswar, Justice Ranjan Gogoi, Justice NV Ramana, Justice
L Nageshwar Rao and Justice MM Sundaresh).”* That constitutes 4 per cent of all judges who
have held office during that period. Five of them have been members of both the Supreme collegium
and the High collegium (Justice Nageshwar Rao has been a member of only the Supreme collegium)
Two of them (Justice Gogoi and Justice Ramana) have been Chief Justices. Justice Sundaresh is due
to become a member of the Supreme collegium in November 2025 and a member of the High col-
legium in February 2027. Out of the seven OBC judges, five are from southern provinces. Three
(Justice Chelameswar, Justice Ramana and Justice Rao) are from Andhra Pradesh and two
(Justice Pandian and Justice Sundaresh) from Tamil Nadu. When we include Justice
Balakrishnan and Justice Ravikumar (both from Kerala) who are members of the Scheduled
Caste, seven out of the nine judges from the marginalised caste communities belong to the southern
provinces.

In stark contrast to female members, the share of OBC members in the combined collegium-
tenure is the same as their share in the membership of the Supreme collegium (8 per cent). The
average share of OBC members in the combined collegium-tenure in Supreme collegium is the

72As a Chief Justice, Justice AS Anand has been involved in the appointment of the same number of future Supreme
Collegium members as Justice Balakrishnan. Justice Anand’s share in relation to Supreme Court judges and future Chief
Justices is 13% and 12% respectively.

73Reference 1999 (n 5).

7*Namit Saxena, ‘Disproportionate Representation at the Supreme Court: A Perspective Based on Caste and Religion’ (Bar
and Bench, 23 May 2021) <https:/www.barandbench.com/columns/disproportionate-representation-supreme-court-caste-
and-religion-of-judges> accessed 23 Jun 2021.
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Table 8. Overview of the Members from Other Backward Classes in Supreme collegium and High collegium™

OBC Members in the Supreme collegium 6 (out of 71)
OBC Members in High collegium 5 (out of 55)
OBC Members involved in appointment of 6

Supreme Court judges

OBC Members from HC-Service in either of the 0
Collegiums
OBC Members from Bar in either of the Collegiums 1
OBC Members from the Southern Regional 4
Provinces in either of the Collegiums
Judges Appointed a collegium with at least one 46 (out of 144)
OBC Member
Judges appointed by a collegium with multiple 26 (out of 144)
OBC members
Latest Instance of an OBC Member’s involvement 2021 (Justice NV Ramana and Justice L Nageshwar Rao were
in appointment of Supreme Court Judges members the collegium which appointed nine judges)

same as that of members from the general category (just over 1 per cent). The same holds true also
in terms of their average share in the combined collegium-tenure in High collegium (around 2 per
cent).

With a steep rise in their influence over the last half a decade, OBC members have been involved
in the appointment of forty-six judges which constitutes 32 per cent of judges appointed since 1993.
Till 2016, OBC members were involved in the appointment of only ten judges. In this context, it is
important to recognise the extent to which Justice Gogoi and Justice Ramana impact the numbers
here. The two of them have been involved in 22 per cent of all appointment made by the collegium
which also constitutes 70 per cent of appointments that all OBC members have been associated
with. They have also been involved in 10 appointments where both of them were members of
the Supreme collegium at the same time.

Individually, Justice Gogoi has been the most influential OBC member in the Supreme colle-
gium. He is only the second judge from Assam to become a member of the Supreme collegium
(the first was Justice HK Sema. Justice Hrishikesh Roy is scheduled to become the third member
from Assam in 2024) Amongst all Supreme collegium members, Justice Gogoi is third in the list
of members with involvement in maximum number of appointments (Table 6). Justice Gogoi
has been involved in the appointment of 16 per cent of all collegium appointees. The trend is similar
when it comes to appointing future Chief Justices and future members of Supreme collegium and
High collegium. Overall, Justice Gogoi has been involved in the appointment of three future Chief
Justices, eleven future Supreme collegium members and seven future High collegium members. All
three future Chief Justices were appointed when Justice Gogoi was himself the Chief Justice. The
corresponding number in relation to future Supreme collegium members and future High collegium
members is eight and four.

The appointment of twenty-six judges have been recommended by Supreme collegiums which
had more than one member from the OBC category. Justice Gogoi was involved in seven appoint-
ments along with Justice Chelameswar and ten appointments with Justice Ramana. Justice Ramana
and Justice Rao have together been involved in the appointment of nine judges.

7>This table provides overview of OBC members in Supreme collegium and High collegium (till 30 September 2021) along
with details of the number of appointments they have been involved in cumulatively. It also sheds light on the lack of inter-
sectionality between caste, gender and professional background. It also highlights how most of the OBC members belong to
the southern provinces.
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Table 9. Influence of OBC Members in the Collegium™

Professional

Appointed_Judges

Appointed_Chief

Appointed_Supreme
collegium Members (out

Appointed_High
collegium Members

Name of Member Background Region (out of 144) Justices (out of 26) of 76) (out of 58)
Ranjan Gogoi HC-Bar Assam 23 3 11 7
NV Ramana HC-Bar Andhra Pradesh 19 6 12 9
Jasti Chelameswar HC-Bar Andhra Pradesh 11 1 6 5
L Nageshwar Rao Bar Andhra Pradesh 9 3 6 6
BS Chauhan HC-Bar Uttar Pradesh 7 1 3 3
S Ratnavel Pandian HC-Bar Tamil Nadu 3 0 1 1

7SThis table provides the details of all the appointments that OBC members in the Supreme collegium have been involved in individually. All judges in this list are men. The table also

provides details of their professional background and the regional province they belong to.
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Table 10. Involvement of Members from Marginalised Castes in Each Other’s Appointment’”

Caste of the Caste of the Collegium Member/
Name of the Judge Judge Collegium Member Members
BS Chauhan OBC K.G. Balakrishnan SC
NV Ramana OBC B.S. Chauhan 0OBC
L Nageswara Rao OBC Jasti Chelameswar OBC
Bhushan RamaKrishna SC Ranjan Gogoi and NV OBC
Gavai Ramana
CT Ravikumar SC NV Ramana and L OBC

Nageswara Rao

MM Sundaresh 0OBC NV Ramana and L 0OBC
Nageswara Rao

Other than Justice Balakrishan, Justice Chelameswar and Justice Gogoi, other members from the
marginalised caste communities (Scheduled Castes and Other Backward Classes) have been
appointed by a Supreme collegium which included a member from either from the Scheduled
Caste or Other Backward Classes (Table 10).

While Justice KG Balakrishan remains the only Scheduled Caste member in the Supreme collegium
and High collegium till 30 September 2021, his is a truly unique case. Individually, he is the most
influential Supreme collegium member and also the most influential Chief Justice over the last three
decades. Apart from the appointment of Chief Justices where he comes second to Justice SH
Kapadia, Justice Balakrishnan’s involvement in the appointment of Supreme Court Judges (29
out of 144), Supreme collegium members (15 out of 76) and High collegium members (11 out
of 58) is the most by any member of the Supreme collegium.

There has been a marked increase in the influence of members from Other Backward Classes
since 2016. Till then, OBC members were involved in the appointment of only 10 judges.
Between 2016 and 2021, OBC members have been involved in the appointment of 36 judges. 26
of those appointments have been made by collegiums with multiple OBC members. This rise in
influence has been driven primarily by Justices Ranjan Gogoi and NV Ramana.

Out of the nine judges from the marginalised castes (Scheduled Caste or OBC) appointed by the
Supreme collegium, six have been appointed by a collegium which had a member from a margin-
alised caste. Most of the members from marginalised castes belong to the southern provinces.
Between 1993 and 2021, four out of the six OBC members of the Supreme collegium belong to
the Southern provinces. With Justice MM Sundaresh (from Tamil Nadu) due to become a member
in 2025, that number will stand at five out of seven.

The Supreme collegium has engineered an era of extreme professional homogeneity in the Supreme
Court. While theoretically individuals from three professional backgrounds are eligible to become
judges in the Supreme Court,”® the court has always been dominated by the pool of High Court

77This table shows the connection between the appointment of a member from the marginalised caste with the presence of
a member from the marginalised caste in the Supreme collegium. The Supreme collegium has appointed nine judges from the
marginalised castes (Justice S Ratnavel Pandian was appointed by the executive). We can see that at the time of the appoint-
ment of these six judges from marginalised castes there was also a member in the Supreme collegium from marginalised caste.

78That is, (1) High Court judges with at least five years of experience, (2) Advocates with at least ten years of experience
and (3) Distinguishes jurists. See Constitution of India 1950, art 124.
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Table 11. Overview of the Members from professional backgrounds of HC-Service and Bar in Supreme collegium and High collegium™

Details

Members from
HC-Service

Members from Bar

Members in the Supreme collegium

3 (out of 71)

5 (out of 71)

Members in High collegium

1 (out of 55)

4 (out of 55)

Members involved in appointment of Supreme Court judges

2

5

Judges Appointed by a collegium with at least one member

22 (out of 144)

33 (out of 144)

Members from Marginalised Castes in either of the Collegiums 0 1
Female Members in either of the Collegiums 1 0
Judges appointed by a collegium with multiple members 0 9

Latest Instance of a Member’s involvement in appointment of Supreme Court Judges

2001- Justice KT
Thomas was a
member of the
collegium which
appointed Justice
BP Singh

2021- Justice UU Lalit
and Justice L
Nageshwar Rao
were members in
the collegium
which appointed
nine judges

This table provides overview of members from professional background of HC-Service and Bar in Supreme collegium and High collegium (till 30 September 2021) along with details of
the number of appointments they have been involved in cumulatively. It also sheds light on the lack of intersectionality between professional background, caste and gender.
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judges who constitute 96 per cent of the Supreme Court appointees. In the Supreme Court, High
Court judges appointed directly from the Bar (HC-Bar) have held a greater sway (86 per cent)
than High Court judges appointed from the subordinate judiciary (HC-Service) who constitute
11 per cent of all appointees. However, this masks the squeezing out of judges with experience
in subordinate judiciary over the last three decades under the stewardship of the Supreme collegium.
Judges from HC-Service constitute only 5 per cent of the collegium’s appointees and also have sig-
nificantly shorter tenure than judges from other professional backgrounds.*’

This professional homogeneity in the Supreme Court is quite clearly reflected in the Supreme
collegium as well. Judges from HC-Bar constitute 89 per cent of all Supreme collegium members
and their share in the combined collegium-tenue of all members is 88 per cent. The corresponding
numbers for members from HC-Service is 4 per cent. Judges appointed directly from the Bar con-
stitute 7 per cent of all members and their share in in the combined collegium-tenure is 8 per cent.

In the context of members from HC-Service, as low as these numbers are, they still hide the
extent of marginalisation. Since 1993, there have been eight judges in the Supreme Court from
HC-Service. However, there have been only three Supreme collegium members from HC-Service
(Justice AM Ahmadi, Justice KT Thomas and Justice R Banumathi). One of them (Justice AM
Ahmadi) was appointed by the executive. The other judges from HC-Service (Justice BL
Hansaria and Justice SN Phukan from Assam, Justice C Nagappan from Tamil Nadu, Justice PC
Pant from Uttarakhand) never became members of the Supreme collegium. Justice Bela Trivedi
from Gujarat, who was appointed on 31 August 2021 is not due to become a member of the
Supreme collegium in future.

If we discount the presence of Justice Ahmadi, the share of members from the cadre of
HC-Service in the combined collegium-tenure of all members falls from 4 per cent to 2 per cent.
Apart from him, there has been no other member from HC-Service in the High collegium.

The overall influence of members from HC-Service is similarly skewed due to the involvement of
Justice AM Ahmadi (Table 12). He has been involved in a total of 16 appointments, out of which 10
have been as the Chief Justice. Justice Thomas has been involved in a total of 6 appointments.
Justices Ahmadi and Thomas have been involved in the appointment of a total of three future
Chief Justices, twelve future Supreme collegium members and eight future High collegium mem-
bers. Justice Ahmadi was involved in the appointment of two judges from HC-Service (Justice
BL Hansaria and Justice KT Thomas). Justice KT Thomas was not involved in the appointment
of any judge from HC-Service.

The fact that Justice Banumathi has not been involved in a single appointment means that no
member from HC-Service has been involved in an appointment since 2001.

The distribution of influence amongst collegium members from the Bar is more even (Table 13).
There have been five members from the Bar (Justice Kuldip Singh from Punjab, Justice N Santosh
Hegde from Karnataka, Justice RF Nariman from Maharashtra, Justice UU Lalit from Maharashtra
and Justice L Nageshwar Rao from Andhra Pradesh). Justice Hegde has been involved in the least
number of appointments (6) and Justice Singh has been involved in the greatest number of appoint-
ments (10). Since the inception of the collegium, there had not been a Chief Justice from the Bar
cadre. Justice Lalit became only the second Chief Justice from the cadre of Bar after the retirement
of Justice Ramana.®!

Till 2021, there was never an instance of multiple members from the Bar being involved in the
appointment of any judge in the same collegium. While the membership of Justice Lalit and Justice
Nariman overlapped for over a year from 2020 to 2021, there were no appointments to the Supreme
court during that time. However, the collegium including Justice Lalit and Justice Rao appointed

89Tripathy & Dhanee (n 17)
81The first judge with the background of Bar to become the Chief Justice of the Supreme Court was SM Sikri from the
region of Punjab. He was the Chief Justice for over two years from 1971 to 1973.
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Table 12. Influence of Supreme collegium Members from HC-Service Background®

Appointed Supreme

Name of Appointed Judges Appointed Chief collegium Members (out of Appointed_High collegium
Member Gender Caste Region (out of 144) Justices (out of 26) 76) Members (out of 58)
AM Ahmadi Male General Gujarat 16 3 8 5
KT Thomas Male General Kerala 6 0 4 3
R Banumathi Female General Tamil 0 0 0 0

Nadu

82This table provides the number of appointments that Supreme collegium members from HC-Service background have been involved in individually. The table also provides details of

their gender, caste and the regional province they belong to.
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Table 13. Influence of Supreme collegium Members from ‘Bar’ Background®

Appointed_Supreme

Appointed_High

Name of Appointed_Judges Appointed_Chief collegium Members (out of collegium Members
Member Gender Caste Region (out of 144) Justices (out of 26) 76) (out of 58)
Kuldip Singh Male General Punjab 10 2 6 3
Uday Umesh Male General Maharashtra 9 3 6 6
Lalit
L Nageshwar Male OBC Andhra 9 3 6 6
Rao Pradesh
RF Nariman Male General Maharashtra 8 2 5 2
N Santosh Male General Karnataka 6 1 2 2
Hegde

83This table provides the number of appointments that Supreme collegium members from ‘Bar’ background have been involved in individually. The table also provides details of their

gender, caste and the regional province they belong to.
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Table 14. Overview of Regional Representation in the Supreme collegium®*

Regional Provinces Represented in the Supreme collegium 16 (out of 36)

Regional Provinces which have had multiple members in the 8
Supreme collegium at the same time

Regional Provinces which have had two members in the 7 (Maharashtra, Delhi, West Bengal, Rajsthan,
collegium at the same time Bihar, Gujarat and Karnataka)

Regional Provinces who have had three members in the 1 (Maharashtra)
collegium at the same time

Number of Judges appointed by a Collegium with multiple 50
members from same regional province

Regional province whose members have been involved in the Maharashtra (72 out of 144)
maximum number of appointments

Regional province whose members have been involved in the Tamil Nadu (17 out of 144)
least number of appointments

Regional Province with most female members Maharashtra (2)

Regional Province with most members from marginalised Andhra Pradesh (3 OBC members)
castes

nine judges in August 2021. Cumulatively, the collegium members from the Bar have been involved
in the appointment of eight future Chief Justices, nineteen future Supreme collegium members and
thirteen future High collegium members. No member from Bar has been involved in the appoint-
ment of another judge from Bar.

Out of the five members in the Supreme collegium, the membership of High collegium has been
elusive only for Justice Rao. Together, members from the Bar constitute 7 per cent of the High col-
legium membership and have a share of 7 per cent in the combined collegium-tenure of all mem-
bers in the High collegium.

Much like the Supreme Court, there is stark imbalance in the compositions of the Supreme
collegium and High collegium over the years in terms of professional background of the members.
There have been only three members in the Supreme collegium from HC-Service and five from
Bar (out of 71). In the High collegium, there has been one member from HC-Service and four
from Bar (out of 55).

The dire representation of members from HC-Service is glossed to a substantial extent by
Justice AM Ahmadi who has individually been involved in 16 out of the 22 appointments that
members of HC-Service have been involved in cumulatively. The last instance of a member from
HC-Service being involved in the appointment of a Supreme Court judge was in 2001. Influence
amongst members of the Bar is more evenly distributed with no member involved in less than
six appointments. Nine judges have been appointed by a collegium with multiple members from
the Bar (in 2021).

The Supreme Court of India is not simply a constitutional court but also an appellate court which
hears appeals from all parts of India. The regional provinces were established on the basis of

84This table provides overview of regional representation in the Supreme collegium (till 30 September 2021). It highlights
the most influential and least influential regional province along with details of regional provinces which have had multiple
members in the collegium at the same time.
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linguistic identities and the cultural diversity across regions is often substantial. In such a scenario,
the issue of regional representation becomes important while assessing the distribution of power in
the context of judicial appointments. As of 30 September 2021, there are 28 States and 8 Union
Territories in the country. In the federal scheme, while States enjoy considerable autonomy,
Union Territories are primarily under the control of the Union Government.*”

Members from Maharashtra constitute 14 per cent of the total Supreme collegium membership
which is the highest amongst all regional provinces. They constitute the highest proportion of mem-
bers from any of the regional provinces in the High collegium (13 per cent) as well. Members from
Mabharashtra also top the list in terms of share in the combined collegium-tenue in both Supreme
collegium (17 per cent) and High collegium (14 per cent) (Table 15).

Table 15. Regional Representation in Supreme collegium and High collegium®

Number of
Supreme Share in Combined Number of High Share in Combined
collegium Collegium collegium Collegium
Regional Members (out of Tenure_Supreme Members (out of Tenure_High
Province 71) collegium 55) collegium
Andhra 5 6% 4 6%
Pradesh
Assam 2 3% 1 3%
Bihar 6 5% 2 4%
Delhi 6 10% 6 8%
Gujarat 5 7% 4 9%
Jammu and 2 5% 2 7%
Kashmir
Karnataka 5 % 5 8%
Kerala 3 6% 2 5%
Madhya 3 6% 3 8%
Pradesh
Maharashtra 10 17% 7 14%
Odisha 4 7% 3 4%
Punjab 5 8% 4 9%
Rajasthan 3 3% 3 4%
Tamil Nadu 4 3% 2 2%
Uttar Pradesh 3 3% 2 2%
West Bengal 5 5% 5 6%

By almost every metric, Maharashtra and Delhi constitute the most influential regional provinces
in the Supreme collegium. Members from Maharashtra and Delhi have been involved in the highest
number of appointments (50 per cent and 40 per cent of all collegium appointees). Members from
Maharashtra have been involved appointing 62 per cent of Chief Justices, 61 per cent of Supreme

8See Constitution of India 1950, pt VIIL

8This table provides cumulative details of cohorts of members from different regional provinces in the Supreme collegium
and the High collegium along with their share in the combined collegium-tenure of all members till 30 September 2021.
Collegium-tenure refers to the time spent by a member in the respective collegium.

https://doi.org/10.1017/asjcl.2023.8 Published online by Cambridge University Press


https://doi.org/10.1017/asjcl.2023.8

ssaid Aisssnun sbplique) Aq auljuo paysiiand 8'z0z'se/£L0L°0L/bJo10p//:sdny

Table 16. Regional Distribution of Influence in Supreme collegium®’

Appointed_High

Number of Appointed_Judges Appointed_Chief Appointed_Supreme collegium Members (out
Regional Province Members (out of 144) Justices (out of 26) collegium Members (out of 76) of 58)
Andhra Pradesh 5 35 7 19 15
Assam 2 29 4 14 9
Bihar 6 33 6 15 11
Delhi 6 58 7 28 23
Gujarat 5 40 8 21 15
Jammu and Kashmir 2 30 5 18 15
Karnataka 5 41 5 18 13
Kerala 3 43 5 22 16
Madhya Pradesh 3 33 9 19 13
Maharashtra 10 72 16 46 34
Odisha 4 45 5 21 17
Punjab 5 39 6 18 13
Rajasthan 3 23 4 11 10
Tamil Nadu 4 17 3 7 7
Uttar Pradesh 3 24 4 12 9
West Bengal 5 39 7 23 18

87This table provides cumulative details of the influence of cohorts of members in the Supreme collegium in terms of the number and nature of appointments they have been involved in.
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collegium members and 59 per cent of High collegium members which is the highest proportion
amongst all regional provinces. Delhi has the next highest numbers in relation to Supreme colle-
gium members (37 per cent) and High collegium members (40 per cent). In relation to Chief
Justices, Delhi occupies the fourth spot along with Andhra Pradesh and West Bengal.

The instances of multiple judges from the same regional province being members of the colle-
gium at the same time are quite frequent. 50 out of the 144 judges have been appointed by the
Supreme collegium with more than one member from the same regional province. Here also,
Mabharashtra and Delhi lead the pack. Collegium members from Maharashtra have been in involved
in most such appointments (24) with members from Delhi (13) and Andhra Pradesh (9) next in the
list. The other regional provinces from which multiple collegium members have been involved in
the same appointments are West Bengal (6), Rajasthan (6), Bihar (5), Gujarat (4) and Karnataka (3).

The case of Delhi is unique. Before the conversion of the State of Jammu and Kashmir into a
Union Territory in 2019,*® Delhi was the only Union Territory with a High Court of its own.
However, it is not one of the provinces which have had judicial prominence since the colonial
era like Maharashtra. Before the inception of the collegium, there had been only two judges in
the Supreme Court from the province of Delhi. In contrast, there were 12 judges in the Supreme
Court from Maharashtra before the inception of the collegium. While the collegium has appointed
14 judges from Maharashtra, the number of judges appointed from Delhi stands at 15. In the list of
judges appointed by the Supreme collegium, there is no other regional province with a higher pro-
portion. The rise of Delhi as a judicial power centre seems entirely driven by the collegium model.

The case of Tamil Nadu is also notable. Historically, it was one of the epicentres of judicial
authority along with Maharashtra and West Bengal. In the history of the Supreme Court, judges
from Tamil Nadu constitute the second largest cohort after Maharashtra. However, since the incep-
tion of the collegium, there has been a marked decline in its influence. This was already evident in
the progressively declining representation in the Supreme Court in terms of the number of judges
from Tamil Nadu.*” We can also witness the same within the Supreme collegium. Members from
Tamil Nadu have been involved in the least number of appointments (17) in comparison to mem-
bers from other regional provinces. Out of the four members in the Supreme collegium, two have
not been involved in any appointment (Justice R Banumathi and Justice Doraiswamy Raju). Of the
other two, Justice S Ratnavel Pandian (appointed by the executive) was involved in the appointment
of three judges and Justice P Sathasivam was involved in the appointment of 14 judges.

Until 2021, the appointment of Justice SN Phukan was the only instance when the collegium had
multiple members from more than one regional province. It included two members from
Maharashtra (Justice SP Bharuchha and Justice Sujata V Manohar) and two members from
Gujarat (Justice SB Majumdar and Justice GT Nanavati). In a rather rare incident, the collegium
which appointed as many as nine judges in August 2021, had three members from Maharashtra
(Justice AM Khanwilkar, Justice UU Lalit and Justice DY Chandrachud) and two members from
Andhra Pradesh (Justice NV Ramana and Justice L Nageshwar Rao). This was the first such occa-
sion when the collegium included three members from the same regional province and when the
total membership of the collegium was restricted to only two regional provinces.

Both in the Supreme collegium and the High collegium, many regional provinces (20 out of 36)
have never had any representation. It is because of the fact that there have not been any
Supreme Court judges from some provinces (Chhattisgarh, Jharkhand, Goa etc.) However, there

%Deeptiman Tiwary, Jammu and Kashmir state to two UTs-today, later’ (The Indian Express, 31 Oct 2019) <https://
indianexpress.com/article/explained/jammu-and-kashmir-union-territories-today-article-370-special-status-6095406/>
accessed 17 Mar 2022.

89Tripathy & Dhanee (n 17).

https://doi.org/10.1017/asjcl.2023.8 Published online by Cambridge University Press


https://indianexpress.com/article/explained/jammu-and-kashmir-union-territories-today-article-370-special-status-6095406/
https://indianexpress.com/article/explained/jammu-and-kashmir-union-territories-today-article-370-special-status-6095406/
https://indianexpress.com/article/explained/jammu-and-kashmir-union-territories-today-article-370-special-status-6095406/
https://doi.org/10.1017/asjcl.2023.8

Asian Journal of Comparative Law 207

are also few regional provinces (Uttarakhand and Telengana) who are not represented in either of
the collegiums despite there being Supreme Court judges from the province. Members from the
province of Maharashtra and Delhi constitute the most represented and the most influential cohort
in both the Supreme collegium and the High collegium. Till 30 September 2021, members from
Maharashtra and Delhi have been involved in the appointment of 72 and 58 judges appointed
by the Supreme collegium (out of 144). Members from Tamil Nadu are the least influential cohort
with involvement in the appointment of only 17 judges. There are seven regional provinces
(Maharashtra, Delhi, West Bengal, Rajasthan, Bihar, Gujarat and Karnataka) which have had mul-
tiple members in the Supreme collegium at the same time. Maharashtra is the only province which
has had three members in the Supreme collegium at the same time.

There have been eight members in the Supreme collegium who have not been involved in a single
appointment. Most of such members had a really short collegium-tenure which is a reasonable
explanation for their lack of involvement. All such members are from the general caste category
and it includes two female members (Justice RP Desai and Justice R Banumathi). There are two
members each from Bihar (Justice BP Singh and Justice CK Prasad) and Tamil Nadu (Justice
Banumathi and Justice Doraiswamy Raju). There is one member each from Andhra Pradesh
(Justice K Ramswamy), Maharashtra (Justice RP Desai), Punjab (Justice SS Nijjar) and West
Bengal (Justice GN Ray). Apart from Justice Banumathi who was from HC-Service, all other mem-
bers belong to the HC-Bar category. No collegium member from the Bar has been involved in less
than six appointments.

There have been three members who failed to make a single appointment during their term as
Chief Justice. Justice S Rajendra Babu was Chief Justice for a mere 30 days and his presence in this
list makes sense. While Justice Bobde’s failure to appoint a judge seems to have been due to resist-
ance from within the collegium,” Justice MM Punchhi failed to appoint due to a significant stand-
off with the executive.”"

The findings in this article show that both the Supreme collegium and High collegium are domi-
nated by upper caste male judges who have spent majority of their professional career as lawyers.
Members from HC-Service and female members have not been involved in any appointment
since 2001 and 2006 respectively. The influence of members from OBC caste has seen a sharp
rise since 2016. While membership in both the collegiums is relatively more balanced when it
comes to regional representation, members from Maharashtra and Delhi have clearly enjoyed
greater influence.

The presence of singular outliers in the form of Justice Ruma Pal, Justice Ranjan Gogoi and
Justice AM Ahmadi has relatively mitigated the extreme marginalisation of female members,
OBC members and members from HC-Service respectively. Without these individual outliers,
the representative share of the respective groups plummets significantly.

There is a visible lack of intersectionality in the representative identity of members. None of the
female members are from the Schedule Caste or from the Other Backward Classes and none of the
members from marginalised caste communities come from the background of HC-Service. Most of
the members from the Scheduled Caste and Other Backward Classes are from the southern pro-
vinces and all female members belong to the regions of Maharashtra, West Bengal and Tamil Nadu.

“Vishwanath (n 25).
IFor more details on the stand-off, see the main text accompanying (n 73) above.
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We see greater marginalisation in terms of gender than in terms of caste. While there is lack of
diversity in relation to both groups, female members have exercised significantly less power than
members from Scheduled Caste or Other Backward Classes after joining the Supreme collegium.
This is true in terms of share in the collegium membership and also influence within the collegium.
While members from marginalised castes have been generally involved in the appointment of other
judges from marginalised castes, no female member has even been involved in the appointment of a
female judge.

While this article does not profess to analyse the specific factors which have contributed to the
lack of diversity in the collegium, the findings are strongly suggestive that it is not accidental. There
is clear evidence that while recommending the appointment of a judge, collegium members are
acutely aware of the leadership role they want such a judge to play in the future and the future lead-
ership role of a judge seems to be a clear factor in deciding on the timing of the appointment.”
Thus, it is not accidental that the average age of a female member of the Supreme collegium at
the time of being appointed to the Supreme Court is 60 and that of a male member is 58. As we
have seen, this means that female members spend less time in the collegium and have less oppor-
tunity of being involved in appointments by the time they reach the age of retirement. Also, the
average age of all female judges appointed by the Supreme collegium is 61 while that of the male
judges is 60. In a system where seniority is determinant of hierarchical influence, a visible delay
in appointment puts female judges in a significantly disadvantageous position. On the other
hand, the average age of an OBC judge at the time of appointment is 59. The greater marginalisation
of female judges can be directly traced back to this difference in the age in which they are appointed
as judges and the age at which they become members of the collegium.

Similarly, an unwritten but quite entrenched policy in relation to appointment of High Court
judges seems to have marginalised the prospects of judges from the professional background of
HC-Service. In the appointment of High Court judges, there has been an upper ceiling of 30-33
per cent for members serving in lower judiciary.”” This means that at any point of time, judges
of HC-Service will constitute a maximum of 33 per cent of all the High Court judges in any regional
province. The proportion may be less but is unlikely to be more. With majority of the Supreme
Court judges coming from the pool of High Court judges,” the enforcement of this upper ceiling
severely reduces the pool of judges from HC-Service who can be considered for a judgeship in the
Supreme Court.

Additionally, judges from HC-Service are appointed at a more advanced age and consequentially
have a shorter tenure in comparison to judges from HC-Bar. This means that they struggle to reach
adequate seniority to assume leadership positions within the High Court itself. For example, as on
2 January 2023, out of the 25 Chief Justices of various regional High Courts in the country, nobody
is from HC-Service.” When we link this fact with the policy of the collegium to usually appoint
judges to the Supreme Court only after they have become Chief Justices in any of the High
Courts,” the barrier for judges from HC-Service to become members of the collegium becomes
evident.

2Gogoi (n 51) 80. Justice Gogoi has admitted on record that the Supreme Collegium appointed Justice Sanjiv Khanna as a
judge of the Supreme Court at the time it did to ensure that he becomes the Chief Justice. This was done as there had been no
Chief Justice from Delhi after Justice YK Sabharwal (he was the Chief Justice from November 2005 to January 2007). Had
Justice Khanna been appointed a later, he would not be due to become the Chief Justice Khanna is due to become the Chief
Justice for a period of six months after the retirement of Justice DY Chandrachud in November 2024.

%3 Alok Prasanna Kumar, ‘Absence of Diversity in Higher Judiciary’ (2016) 51 Economic and Political Weekly 10.

%See section on ‘Professional Background’.

**Judges of the Supreme Court of India and High Courts’ (Department of Justice) <https:/cdnbbsr.s3waas.gov.in/
$35d6646aad9bccObe55b2c82{69750387 /uploads/2023/01/2023010318.pdf> accessed 6 Feb 2023.

9Chandra, Hubbard & Kalantry (n 16).
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As a reason, even when judges from HC-Service make it to the Supreme Court, it is often closer
to the age of retirement and they have considerably shorter tenures.”” This explains the reason why
even when judges from HC-Service are appointed to the Supreme Court (seven since 1993), their
prospects of becoming a member of the Supreme collegium are remote (only two since 1993) and
the possibility of becoming a member of the High collegium is virtually non-existent (none after
Justice AM Ahmadi who was appointed by the executive).

Existing scholarship has not addressed the impact of a homogenous collegium primarily because
of the opacity with which it has operated since its inception. While we can notice traces of this
impact on the selection of judges of the Supreme Court, the impact is likely to be much greater
at the level of the High Courts which constitute much larger proportion of the higher judiciary
in India. Members of the collegium have been able to escape public scrutiny of their role in appoint-
ment of individual judges primarily because there has been no publicly available record of their
involvement.

Perpetual homogeneity in the Supreme collegium and the High collegium is a massive barrier in
the efforts towards having a more diverse higher judiciary. The arguments in favour of a diverse
judiciary are quite well established”® and the scope of this paper does not allow a detailed analysis
of the same. It is already established that the Supreme collegium has ignored certain kinds of diver-
sity and also that the prioritisation of diversity has been slow.” As we can see in our discussion on
caste, the presence of members from marginalised caste in the Supreme collegium seems to have
had a positive effect in sustaining the continuance of caste representation in the Supreme Court.
Although that does not seem to have been the case in relation to female members, it may have
to do with the possibility of stronger patriarchal barriers in a judicial system dominated by men.
Homogeneity in the composition of the appointing authority can foster subliminal biases which
hamper the selection prospects of candidates from different social and professional background.
It can also cloud the inherent subjectivities of a selection process and normalise the idea of an illu-
sory objectivity in the assessment of candidates. Thus, it is vital that the links between the lack of
diversity within a specific collegium and the extent of diversity in the selection record of such col-
legium (both Supreme and High collegium) is subjected to deeper academic scrutiny

While factors such as age of appointment and upper ceiling may indicate the manner in which
the marginalisation of different social and professional groups is effectuated, that in itself does not
explain the reasons behind the marginalisation. The focus of the article is not on an investigation of
such reasons. However, it can be safely contended that the collegium lacks diversity by design. At
the time of its inception, the collegium quite predictably reflected the historical legacy of social and
professional composition of the Supreme Court. That it has mostly remained the same over the last
three decades is a persuasive proof of the entrenched privileges of certain social groups in the
judiciary.

%7Rangin Pallav Tripathy, ‘India’s higher judiciary lacks professional diversity. It's now a monopoly of lawyer-judges’ (The
Print, 11 Jun 2021) <https:/theprint.in/opinion/indias-higher-judiciary-lacks-professional-diversity-its-now-a-monopoly-of-
lawyer-judges/675881/> accessed 20 Mar 2023.

%Ericka Rackly & Charlie Webb, ‘Three Models of Judicial Diversity’, in Graham Gee & Erika Rackley (eds), Debating
Judicial Appointments in an age of Diversity (Routledge 2019); Kate Malleson, ‘Rethinking the Merit Principle in Judicial
Selection’ (2006) 33 Journal of Law and Society 126.

%Chandra, Hubbard & Kalantry (n 16).
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