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To put it plainly and broadly, the question is, whose property is the underground coal?
Asutosh Mukherjee, Bengal High Court, 1912

INTRODUCTION

In February 1972 in the Bokaro collieries of the National Coal Development
Corporation of India, fire ripped through the opencast Kargali seam, lighting
up nearby scrub brush and grasses in flames visible from miles away. The fire
had been known for at least four years, smoldering beneath the abandoned
workings of the quarry’s surface, but its arrival into daylight coincided with
the first phase of the Government of India’s nationalization of the country’s
coal mines.” India’s program of coal nationalization, led by then Prime
Minister Indira Gandhi, was spurred by different interests within the fractured
coalitional politics of Gandhi’s government. It was legitimated, however, as a
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! “Ram Narain versus Lachmi Narain, Civil Court Reports, 1912,” Calcutta Law Journal 17
(Calcutta: Calcutta Law Journal Office, 1913), 243. Calcutta Law Journal is a regularly
ap}z)earing compendium of legal cases.

National Coal Development Corporation, Limited—Bokaro Colliery, to Sri. R. B. Saxena,
Report, 24 May 1972, National Archives of India Extension (NAIE), Office of the Chief Mining
Advisor, file 131/A/Fire—years 1970-1978.
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final repudiation of the contentious property claims and destructive working
methods that had characterized the domination of India’s coal resources by
European capital since the late nineteenth century.’ But despite appeals to a
new age of Indian energy production unencumbered by the colonial past,
many of the mining complexes the state inherited were to be much like
Kargali—landscapes of fire and rubble.

Coal fires, underground flooding, and land subsidence were a persistent
problem across the coal region of eastern India’s upper Damodar river valley
and the Chotanagpur plateau for nearly all of the twentieth century. Many of
these ecological crises originated in the 1890s, when the coal resources of
this region were incorporated into an expanding world market for fossil
fuels. Between 1894 and 1908, a commercial boom in coal production
transformed the upland plateau from a remote agrarian frontier on the edge
of British imperial power in South Asia into a nodal site of an emergent
global energy economy.® In this brief period, coal extraction displaced
agricultural land and deciduous forests, clearing settlements of adivasi
(Indigenous) and lower-caste cultivating groups in a wake of railway lines,
company towns, and coal pits. This transformation brought with it new
struggles over land that pitted mining companies against these cultivating
communities and established the lineaments of legal conflicts over property
rights that followed every further advance of the mining frontier in the
twentieth century.’

The pace of expanded investments in coal land after 1894 combined
conflicts over land with ecological ruin. Frenzied speculation on the region’s
subterranean resources created a structure of mining production predicated
on quick profits, land hoarding, and the over-accumulation of coal stocks,
resulting in the collapse of coal prices after 1908.° The rising value of Indian
coal during the boom inscribed itself onto the landscape by generating a
recurring and cumulative logic of disaster, what the early twentieth-century

3 Coal mines nationalization began in 1971-1972 with state appropriation of coking coal mines.
The nationalization of non-coking coal mines followed in 1973, and the act was subsequently
amended in 1976. The year 1975 marked the creation of Coal India Limited, a public-sector
undertaking that is today the world’s single largest producer of coal.

4 On the Indian Ocean scale of this economy, see On Barak, Powering Empire: How Coal Made
the Middle East and Sparked Global Carbonization (Berkeley: University of California Press,
2020).

5 Mircea Raianu, ““A mass of anomalies’: Land, Law, and Sovereignty in an Indian Company
Town,” Comparative Studies in Society and History 60, 2 (2018): 367-89; Nesar Ahmad,
“Colonial Legislation in Postcolonial Times,” in Kuntala Lahiri-Dutt, ed., The Coal Nation:
Histories, Ecologies, and Politics of Coal in India (London: Taylor and Francis, 2014).

¢ Dietmar Rothermund and D. C. Wadhwa, eds., Zamindars, Mines, and Peasants: Studies in the
History of an Indian Coalfield and Its Rural Hinterland (New Delhi: Manohar Press, 1978), 5-7; J.
R.R. Wilson, Report of the Chief Inspector of Mines in India for the Year Ending 31** December
1908 (Calcutta: Superintendent of Government Printing, 1909), 2.

https://doi.org/10.1017/50010417521000098 Published online by Cambridge University Press


https://doi.org/10.1017/S0010417521000098

402 MATTHEW SHUTZER

Bengali author Sarayubala Sen described as patala bhoomi, a hell on earth.’
Companies dug haphazard vertical shafts and shallow pits into the earth,
oxidizing and then igniting underground coal seams that broke cracks into
the surface and sent reams of smoke into the air. Underground support pillars
and dividing walls were robbed of every available inch of coal. During the
monsoon, rain flowed into open mining shafts, which often put out the fires
but also inundated the underground caverns, which companies subsequently
abandoned. In Jharia, the main anthracite coalfield in India, damage from
fires and subsidence was particularly spectacular and in 1931 led to a
temporary evacuation of the entire town that had grown up around the
coalfield.® A World Bank Report from 1998 described Jharia’s continuing
fires as of an “unprecedented, world-wide” scale and warned that they, along
with noxious gases and subsiding land, threatened to displace over a million
people.’

This article explores the origins of these social and ecological
displacements through the formation of the colonial property regime
governing land acquisitions for coal. Drawing from what the political
ecologist Michael Watts, describing contemporary sites of oil production,
called “frontiers of accumulation and dispossession,” I will show how capital
investment transformed the agrarian environment of India’s coal region
under the contractual assemblage of the subterranean property claim.'’
Property is a central analytic for the study of global mining environments
since it represents the contingent legal basis by which extractive enterprises
seek to secure their claims on subsoil resources. In historical accounts of
fossil fuel economies, property claims have been framed in relation to the
political economic category of ground rent, which is the monetary value
landowners and states charge firms to access coal or petroleum reserves.''
Ground rent is a curious political economic category, not only because it
has functioned as a determining aspect of asset pricing for fossil fuel

7 Sen’s allegorical play, Annapurna, was first serialized in Prathama Chaudhuri’s magazine,
Sabuj Patra (Green Leaf) between 1915 and 1916. Sarayubala Sen, Annapurna (Kalikata: Kali-
Tara Press, B.S. 1334 [1926/1927].

8 R.R. Simpson, Chief Inspector of Mines, to Rai Bahadur R. M. Chatterji, Officiating Secretary
to the Government of Bihar and Orissa, Revenue Department, Patna, 10 Feb. 1931, Commissioner’s
Record Room, Ranchi (CRR), Government of Bihar and Orissa (GBO), Revenue Department (RD),
June 1931, Industries Branch, nos. 1-43, file VIIIL-9, Ranchi Regional Archive.

° World Bank Energy Unit, South Asia Region, Implementation Completion Report, Jharia Mine
Fire Control, Technical Assistance Project, Report Number 17545, 30 Mar. 1998, p. 8.

1% Michael Watts, “A Tale of Two Gulfs: Life, Death, and Dispossession along Two Oil
Frontiers,” American Quarterly 64, 3 (2012): 437-67; and Michael Watts, “Antinomies of
Community: Some Thoughts on Geography, Resources, and Empire,” Transactions of the British
Institute of Geographers 29, 2 (2004): 195-216.

" Fernando Coronil, The Magical State: Nature, Money, and Modernity in Venezuela (Chicago:
University of Chicago Press, 1997), 43-51; Ben Fine, “Coal, Diamonds, and Oil: Towards a
Comparative Theory of Mining?” Review of Political Economy 6, 3 (1994): 279-302.
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commodities, but, more fundamentally, because it represents the sedimentation
of historical struggles over who is permitted to monopolize finite reserves of
land and nature.'? In the context of resource frontiers where mining activity
had previously not been part of land use regimes, the arrival of capitalist
firms claiming to own subterranean property rights therefore presents an
important question for historical interpretation: how do preexisting forms of
landed property and ground rent come to interact with new social and
ecological pressures generated by the land-intensive logic of extractive
industries?

Extractive firms do not enter resource frontiers of their own making, but
necessarily rely on the heterogenous conditions of land ownership, regional
ecologies, and norms of contract-making that precede their arrival.'> In the
area that would become colonial and postcolonial India’s most important site
of energy extraction, mining firms in the nineteenth century encountered an
agrarian property regime centered on the rule of a large landowning class
known as zamindars, literally owners/holders (dars) of the soil/land (zamin).
Zamindari control over the land stemmed from the colonial property system
created by the East India Company in the eighteenth century, in which the
Company delegated the rights of land revenue collection to regional elites
under a legal framework intended to recognize preexisting hierarchies
of agrarian custom.'* During the mining boom of the 1890s, the rush of
subterranean property claims undercut the apparent juridical stability of these
customary norms, as contradictory legal claims over the land revealed that
the zamindari settlement lacked any recognition of coal as a formal property
right. In reassembling the hitherto neglected archives of colonial mining
firms and civil court judgements from before and after the boom, I document
how this absence of legal certainty nevertheless allowed for the
commodification of the geological wealth of the mining region. This process,
as subsequently recognized by the civil courts, proceeded through the trading
of agrarian land deeds as if they implied rights to subterranean property.
The primary contractual forms governing these agrarian titles used a
capacious definition of “land” that had been formerly understood to denote

12 David Harvey, The Limits to Capital (Oxford: Basil Blackwell, 1984), 343-49; Brett
Christophers, “The Problem of Rent,” Critical Historical Studies 6, 2 (2019): 303-23; Erik
Swyngedouw, Diego Andreucci, Melissa Garcia Lamarca, and Jonah Wedekind, “‘Value
Grabbing’: A Political Ecology of Rent,” Capitalism, Nature, Socialism 28, 3 (2017): 28-47,
Henri Lefebvre, “The Theory of Ground Rent and Rural Sociology,” Antipode 48, 1 (2016): 67-73.

13 Sandro Mezzadra and Brett Nielson, “On the Multiple Frontiers of Extraction: Excavating
Contemporary Capitalism,” Cultural Studies 31, 2-3 (2017): 190-91.

!4 Ranajit Guha, 4 Rule of Property for Bengal: An Essay on the Idea of Permanent Settlement
(Durham: Duke University Press, 1996[1963]); Faisal Chaudhry, “A Rule of Proprietary Right for
British India: From Revenue Settlement to Tenant Right in the Age of Classical Legal Thought,”
Modern Asian Studies 50, 1 (2016): 345-84.
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agricultural property, and which lacked any statutory referent to three-
dimensional claims over mineral resources. '’

Landed property remains an intractable site of debate in the colonial
history of South Asia. Because land represented the primary store of social
wealth in the colonial economy, the significance of legal codes governing
access to it, as well as proprietary rights to sell, mortgage, or borrow against
its value, cannot be overstated. The nineteenth-century colonial state was
deeply concerned with the enumeration of property as the basis for
expanding state revenues and encouraging capital investment in agriculture.
But, as scholars of agrarian South Asia have long observed, colonial
property systems also adhered to a countervailing logic of paternalistic
governance, characterized by policies intended to preserve what colonial
officials believed were customary landed entitlements from the dispossessive
effects of increased marketization.'® With few exceptions, existing
scholarship has viewed customary landed property, such as the zamindari
settlement, as a static or residual category of landownership representing a
barrier to the deepening of capitalist social relations in the countryside.'’
This perspective, which tends to follow nineteenth-century agrarian critiques

'3 On the changing meanings of territoriality under regimes of extraction, see Bruce Braun,
“Producing Vertical Territory: Geology and Governmentality in Late Victorian Canada,”
Ecumene 7, 1, 2000): 7-46; Abby J. Kinchy, Roopali Phadke, and Jessica M. Smith, “Engaging
the Underground: An STS Field in Formation,” Engaging Science, Technology, and Society 4
(2018): 22-42; Anthony Bebbington, “Underground Political Ecologies,” Geoforum 43 (2012):
1152-62.

16 David Washbrook, “Law, State, and Agrarian Society in Colonial India,” Modern Asian
Studies 15, 3 (1981): 649-721; Neeladri Bhattacharya, “Remaking Custom: The Discourse and
Practice of Colonial Codification,” in R. Champakalakshmi and S. Gopal, eds., Tradition,
Dissent, and Ideology: Essays in Honour of Romila Thapar (New Delhi: Oxford University
Press, 1996); Julie Stephens, Governing Islam: Law, Empire, and Secularism in South Asia
(Cambridge: Cambridge University Press, 2018), 10-15. For the comparative context of colonial
ideologies in Africa, see John L. Comaroff, “Colonialism, Culture, and the Law: A Foreword,”
Law and Social Inquiry 26, 2 (2001): 305-14; Sara S. Berry, Chiefs Know Their Boundaries:
Essays on Property, Power, and the Past in Asante, 1896—1996 (Portsmouth: Heinemann, 2001).

7" Tirthankar Roy, “Law and Economic Change in India, 1600-1900,” in Debin Ma and Jan
Luiten van Zanden, eds., Law and Long-Term Economic Change: A Eurasian Perspective (Palo
Alto: Stanford University Press, 2011), 131; Tirthankar Roy, “Indigo and Law in Colonial
India,” Economic History Review 64, S1 (2011): 60-75, at 73; Abhijit Banerjee and Lakshmi
Iyer, “History, Institutions, and Economic Performance: The Legacy of Colonial Land Tenure
Systems in India,” American Economic Review 95, 4 (2005): 1190-213. For alternative readings
of custom, see: Bodhisattva Kar, “Nomadic Capital and Speculative Tribes: A Culture of
Contracts in the Northeastern Frontier of British India,” Indian Economic & Social History
Review 53, 1 (2016): 41-67; Sheetal Chhabria, “The Aboriginal Alibi: Governing Dispossession
in Colonial Bombay,” Comparative Studies in Society and History 60, 4 (2018): 1096-126;
Sharad Chari, “Agrarian Questions in the Making of the Knitwear Industry in Tirupur: A
Historical Geography of the Industrial Present,” in David Goodman and Michael Watts, eds.,
Globalising Food: Agrarian Questions and Global Restructuring (London: Routledge, 1997);
David Ludden, “Specters of Agrarian Territory in Southern India,” Indian Economic & Social
History Review 39, 2-3 (2002): 233-57.
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of zamindars as feudal remnants, overlooks the jurisprudential mutations of
custom in the context of capital investment in land. It relies instead on an
idealized conception of the legal-institutional environments of modern
markets, and thereby neglects the historical repurposing of nominally “pre-
capitalist” social forms and status-based entitlements within the uneven
geographies of global capital.'®

In what follows, I present an alternative account of law and capital in
India’s coal region. I argue that the expansion of the mining economy during
the coal boom depended on maintaining the ambiguities of zamindari
custom, a process that deepened inequalities of landholding and shaped
agrarian dispossession into the twentieth century. My focus on the legal
ambiguity of custom reveals how capital, not merely the legal institutions of
states, produces property regimes.'” In the resource frontier of the coal
region, the legal codification of coal as property did not precede the
expansion of mining capital, but was, rather, recursively assembled within
Indian civil courts during and after the commodity boom. Mining firms,
landowners, company lawyers, and Indian jurists pushed at the limits of
customary jurisprudence in order to legitimate new financial and extractive
claims. Although the courts acknowledged the difficulty of identifying
precedents for coal property, their legal method insisted on an expansion of
zamindari custom as a way of accommodating the rights of mining capital
within the existing jurisprudence of agrarian land. This recursive conception
of law embedded histories of dispossession and illegitimate acquisition
within the discursive sanctity of what would only later come to be
understood as the zamindari right to subterranean property.

The argument is carried forward in three sections. The first section
reconstructs the history of zamindari custom in the context of the formation
of the mining region as a political frontier within colonial South Asia. The
second section shifts from this account of agrarian law to the land
acquisition strategies pursued by the mining region’s largest coal firm, the
Bengal Coal Company. Using records from the company’s Zamindari
Department, I track how colonial mining firms used the contested proprietary

'® Jairus Banaji, “Capitalist Domination and the Small Peasantry: Deccan Districts in the Late
Nineteenth Century,” Economic and Political Weekly 12, 33/34 (Aug. 1977): 1375-404);
Giovanni Arrighi and Fortunata Piselli, “Capitalist Development in Hostile Environments:
Feuds, Class Struggles, and Migrations in a Peripheral Region of Southern Italy,” Review
(Fernand Braudel Center) 10, 4 (1987): 649-751; Katherine Verdery, The Vanishing Hectare:
Property and Value in Postsocialist Transylvania (Ithaca: Cornell University Press, 2003); Tania
Li, Land’s End: Capitalist Relations on an Indigenous Frontier (Durham: Duke University
Press, 2014).

19 Katharina Pistor, The Code of Capital: How the Law Creates Wealth and Inequality
(Princeton: Princeton University Press, 2019), 19. On the formation of colonial economies
outside colonial legal regimes, see Johan Matthew, Margins of the Market: Trafficking and
Capitalism across the Arabian Sea (Berkeley: University of California Press, 2016).
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status of coal to claim entitlements over agrarian land, as well as the labor of
adivasi and lower-caste cultivating communities. The third section retreats
into the civil courts and colonial legislative bodies that deliberated on the
possible definitions of coal property during the mining boom. The reframing
of the statutory meaning of “land” as a three-dimensional object juridically
split the mining landscape into topsoil and subsoil rights. This new spatial
form of property, I show, proved incapable of maintaining the alleged
equality between cultivation and mining rights. I conclude by briefly
considering how the history of law-making outlined here suggests a method
of rethinking the study of extractive economies in South Asia more broadly.

FRONTIERS OF LAW AND CAPITAL IN THE NINETEENTH CENTURY

To the hagiographers of business enterprise in South Asia, the expansion of coal
mining into the Bengal uplands and the Chotoanagpur plateau during the
nineteenth century evoked the image of a frontier space comprised of forests,
uncultivated wastelands, and uncivilized lower-caste and adivasi communities
coming within the embrace of modern commerce, law, and infrastructure. The
subtle transformation of the region by coal mining could hardly be remarked
upon at mid-century. Then, by the 1860s, official reports and geological
surveyors began noting with greater frequency the growth of collieries and
coal wharves, abandoned mine shafts and quarries, and coal barges and coal-
laden bullock carts throughout the valleys of the upper Damodar and the
Barakar rivers.”’ Traveling to the region in 1868, the merchant Bholanauth
Chunder remarked in amazement at his arrival in Raniganj, the company
town controlled by the Bengal Coal Company, describing how “as one stands
with his head projected out of the train, the infant town bursts on the sight
from out an open and extensive plain, with its white sheening edifices, the
towering chimneys of its collieries, and the clustering huts of its bazaar—
looking like a garden in a wilderness, and throwing a luster over the lonely
valley of the Damooder [sic].”>' By the 1890s, these Faustian outposts of
progress extended westward in a long arc from the Raniganj coalfields, the
terminus of the original 1853 East India Railway line, to the coal seams of
Manbhum and Hazaribagh, the valleys and lower escarpments of the
Chotanagpur plateau.

The “transformation of [this] rural area into an industrial area,” in the
words of one colonial official, was produced through the westward shift of

20 For instance, Thomas Oldham, Report on the Raneegunge Coalfield, with Special Reference
to the Proposed Extension of Line of Railway (Calcutta: Public Works Department Press, 1859).

2! Bholanauth Chunder, The Travels of a Hindoo to Various Parts of Bengal and Upper India, 2
vols. (London: N. Trubner and Co., 1869), 1: 164-65.

22 National Archives of India, Department of Industries and Labour, “Bill to Amend the Chota
Nagpur Tenancy Act, 1908,” file M-1171 (8), “Extracts from the Proceedings of the Bihar and
Orissa Legislative Council at the Meeting Held on the 5™ September 1927.”
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ImMaGe 1. “Track Chart of the World, Shewing Coalfields,” Admiralty Chart, R. C. Carrington,
Hydrographic Office. 1874-1883. National Archives of the United Kingdom (NA), WO 78/
2375. The region discussed here is the shaded area nearly parallel with “Calcutta.”

the mining frontier from the “old’ collieries of the lower Raniganj coalfield to
the “new” coalfields of upper Raniganj, Barakar, and Jharia with the connection
of a new railway line in 1894.%* Coal production soared thereafter, witnessing
sustained growth until 1908, when overproduction and a subsequent
devaluation of coal stocks temporarily slowed the rate of new investment.*
Indian railway consumption and new export markets for Indian coal drove
the boom, sending eastern Indian coal westward across the subcontinent and
out into steamships and coaling depots in the Straits Settlement, Dutch
Batavia, Malaya, Borneo, British Burma, Galle, and Aden.” During the coal

23 National Archives of India Extension, Bhubaneswar, Office of the Mining Advisor, SI, 1330
—file AM 142—year 1903, “History of the E.LR. to open Jharia”; Colin Simmons, “Indigenous
Enterprise and the Indian Coal Mining Industry, c. 1835-1939,” Indian Economic & Social
History Review 61, 13 (1976): 189-217, at 192.

24 National Archives of India, Department of Revenue and Agriculture, Geology and Minerals,
October—A Proceedings, 1-2, “Revised Program of Boring Operations in India,” T. H. Holland to
the Secretary, Government of India, 2 June 1903.

25 Coal Trade of India, 1893, National Maritime Museum, United Kingdom, British Indian
Steam Navigation Company, Calcutta Correspondence, BIS/7/80, “Short Supply of Wagons by
the East India Railway for Bringing Down Export Coal,” NAIE, Calcutta Port Trust, SI. no. 220
—file 0/945—years 1891-1900.
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boom, the small market town of Dhanbad and the nearby collieries of the Jharia
coalfield rapidly emerged as the central core of India’s new energy economy.
The East India Railway Company’s early monopoly in the Jharia coalfields
created a network of branch and feeder lines connecting private coal
properties with one of British India’s largest railway networks, described by
one public works adviser as “lines radiating in all directions from a common
center, like the tentacles of an octopus.”*® By the time that Indian coal prices
collapsed in 1907-1908, this extractive infrastructure had made India into
one of Asia’s leading suppliers of export coals and the largest colonized
producer of coal within the British Empire.?’

The entirety of this emergent global trade in Indian energy commodities
depended on a complex juridical architecture of agrarian property rights. In
contrast to the Indian railway companies, which acquired land under the
legal mandate of eminent domain, mining firms operated in the agrarian land
market by seeking to capture land titles, revenue collecting rights, and legal
writs and appurtenances over coal-bearing properties.”® The overarching
legal system governing the capitalization and exchange of such deeds was
the Permanent Settlement of Bengal of 1793, the founding document of
colonial land policy in eastern India. The Permanent Settlement established a
system of landholding centered on a class of large landowners known as
zamindars who were responsible for discharging fixed revenues to the
colonial state. Drawn from the administrative hierarchy of the Mughal
Empire, zamindari had previously represented an administrative category of
revenue office holding, not a permanent owner of agrarian property.” The
colonial theory of zamindari, however, converted this office into a type of
feudal estate-holding, concentrating agrarian property and the collection of
ground rent from subordinate tenants under the zamindars. In reality, the
areas that became zamindari estates contained a multitude of preexisting
landowning and rent-receiving relationships that superseded claims by
zamindars to control the agricultural surplus. But the Permanent Settlement

26 National Archives of India, Public Works Department, Railway Construction—A, Sept. 1901,
“Report and Project Estimates for Jherriah Connection Railway.”

7 Protection of Indian Coal Trade against Importation and Foreign Coal, National Archives of
India (NAI), Government of India (Gol), RD, Commerce, file 49, collection XXV, 1924; Indrajit
Ray, “Dynamics of Bengal Coal Mining in the Nineteenth Century: Dissemination of
Mineralogical Knowledge and Railway Networking,” Indian Economic & Social History Review
52,4 (2015): 463-99, at 490-91.

28 On the public-private construct of the railways, see Manu Goswami, Producing India: From
Colonial Economy to National Space (Chicago: University of Chicago Press, 2004); Debjani
Bhattacharyya, “History of Eminent Domain in Colonial Thought and Legal Practice,”
Economic and Political Weekly 50, 5 (2015): 1-13.

2 Irfan Habib, The Agrarian System of Mughal India, 15561707 (London: Oxford University
Press, 2012[1963]), ch. 5; B. R. Grover, “Nature of Land-Rights in Mughal India,” Indian
Economic & Social History Review 1, 1 (1963): 1-23; Chaudhry, “Rule of Proprietary Right.”
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did not address these distinctions and instead insisted that an evolving common
law framework would adjudicate relations between zamindars and their tenants
according to local customs.*”

The legal theory of the Permanent Settlement was shaped, fundamentally,
by the contingencies of colonial state-formation. The law’s recognition of a
large landowning class reflected the early colonial state’s limited
administrative power and the necessity of delegating the responsibility of
revenue collection to regional elites. Unlike in settler colonial states where
rights to private property were constructed against the alleged absence of the
property frameworks of the colonized, colonial Indian officials based their
own claims to sovereign legitimacy on the alleged preservation of the
“residual sovereignty” and customary legal orders of the agrarian property
systems preceding European conquest.’' The imagined coherence of colonial
law-making, however, ultimately required a translation of these customary
categories of proprietorship into generalizable principles that could be
enforceable under uniform procedures of law.>* In the territories of Bengal
and Bihar, the resulting mode of agrarian governance was a kind of
universalization of the zamindari system across heterogeneous agrarian
contexts, which subsumed diverse agroecologies and histories of land use
under the normative “property principle” of the Permanent Settlement.*?

The tensions inherent in the application of zamindari property were
especially apparent in the frontier areas of the upland plateau, which
gradually became incorporated into the jurisdiction of the colonial state after
1760. These territories had never served as a significant source of
agricultural revenue under the Mughals or their successor states, and were
settled primarily by adivasi communities of Bhumij, Kols, Kurmis, Mundas,

30 Guha, Rule of Property, 130-31. Ratnalekha Ray, “The Bengal Zamindars: Local Magnates
and the State before the Permanent Settlement,” Indian Economic & Social History Review 12,3
(1975): 263-92.

31 Sudipta Sen, “Unfinished Conquest: Residual Sovereignty and the Legal Foundations of the
British Empire in India,” Law, Culture, and the Humanities 9, 2 (2012): 227-42; Bhavani Raman,
“Sovereignty, Property, and Landed Development: The East India Company in Madras,” Journal of
the Economic and Social History of the Orient 61 (2018): 976-1004. For an alternative genealogy
of property and sovereignty, see Uditi Sen, “Developing Terra Nullis: Colonialism, Nationalism,
and Indigeneity in the Andaman Islands,” Comparative Studies in Society and History 59, 4
(2017): 944-73.

32 Rachel Sturman, The Government of Social Life in Colonial India: Liberalism, Religious Law,
and Women's Rights (Cambridge: Cambridge University Press, 2012), 36-44; Nicholas Dirks,
“From Little King to Landlord: Property, Law, and the Gift under the Madras Permanent
Settlement,” Comparative Studies in Society and History 28, 2 (1986): 307-33; Robert Travers,
““The Real Value of the Lands’: The Nawabs, the British, and the Land Tax in Eighteenth-
Century Bengal,” Modern Asian Studies 38, 3 (2004): 517-58.

33 K. Sivaramakrishnan, “Conservation and Production in Private Forests: Bengal, 1864-1914,”
Studies in History 14, 2 (1998): 237-64.
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and Santals, as well as the bonded laboring caste of Bauris.** The agrarian
system in the plateau was characterized by what the adivasi community of
Santals called chitra phutau, the breaking up and clearing of forests for
small-scale farming. The plateau districts that would become the fulcrum of
the colonial coal economy, Manbhum and Hazaribagh, lay at the border
between the upland forests and the agrarian settlements of the plains. The
familial clans whom the colonial state identified as revenue-paying
zamindars in these districts were largely military chiefs claiming warrior-
caste (Rajput) lineages. Most of these families lacked strong claims to
agrarian territory or any preexisting authority to extract revenues from
subordinate landowners. Their authority derived in large measure from their
role in commanding the military service-tenures (ghatwals, digwars) that
guarded the mountain passes of their border territories. In the late eighteenth
century these mountain passes connected the forest economy to lowland
markets through the circulation of timber, fussar silk, lac resin, and iron,
among other types of forest produce. These goods moved through the edges
of Manbhum and Hazaribagh on routes following Jain and Vaishnava
pilgrims, field laborers, hunters, and chuars (thieves), the pejorative name
applied to adivasi groups used by jungle chieftains to forcibly recruit
laboring castes to work land in the forest.*

The Permanent Settlement attempted to reorder these networks of mobility
by tying local political power to the collection of agricultural revenue. In
Manbhum and Hazaribagh, prominent households identified as zamindars
styled themselves as rajas, or kings, referencing mytho-genealogies of a ritual
authority that connected their lineages to other Rajput-claiming families across
the central plateau.’® At the time of the settlement, these zamindars presided
over loosely-identifiable agrarian estates without systematic revenue-extracting
institutions or written records of land rights. The goal of settlement officers
was to convert the array of adivasi villages, service and military tenures, rent-
free land grants, and vast expanses of uncultivated land that comprised these

3 Qeyamuddin Ahmad, “A Historical Account of Chotanagpur in the 18th Century by Raja
Shitab Rai,” Journal of Historical Research (Ranchi) 3, 1 (1960): 1-13 (also published in
Proceedings of the Indian History Congress 22 (1959): 378-89); Henry Blochmann, “Notes
from Muhammadan Historians on Chutia Nagpur, Pachet, and Palamau,” Journal of the Asiatic
Society of Bengal 40 (1871): 111-29.

35 K. Sivaramakrishnan, “British Imperium and Forested Zones of Anomaly in Bengal, 1767—
1833,” Indian Economic & Social History Review 33, 3 (1996): 251-60; W. W. Hunter, 4
Statistical Account of Bengal, vol. 17 (London: Turbner and Co., 1877), 264—66.

36 Surajit Sinha, “State Formation and the Rajput Myth in Tribal Central India,” Man in India 42,
1 (1962): 35-80. On idioms of kingship within the forest fringe more generally, see Kumkum
Chatterjee, “Cultural Flows and Cosmopolitanism in Mughal India: The Bishnupur Kingdom,”
Indian Economic & Social History Review 46, 2 (2009): 147-82; David L. Curley, “Kings and
Commerce on an Agrarian Frontier: Kalketu’s Story in Mukunda’s Candimangal,” Indian
Economic & Social History Review 38, 3 (2001): 300-24.
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agrarian estates into systematized, revenue-paying areas. The state’s revenue
demand in this early period incentivized many zamindars to sell off portions
of their estates, while others became highly indebted to local mahajans, or
moneylenders, seeking to take control of new agricultural territories opened up
by the colonial administration.>’

Many zamindari estates quickly fell into arrears after the settlement and
were auctioned off at mortgage markets, which generated political instability
unanticipated by the colonial state.®® In 1798, for instance, the largest
zamindari in Manbhum, belonging to the Raja of Panchet, was sold at auction,
leading to a sustained outbreak of violence against the English- and Bengali-
speaking buyers.>* Zamindari insolvency deepened the mismanagement of
their agrarian estates as landlords continued to sell off their proprietary titles in
exchange for short-term influxes of cash.*® Simultaneous efforts by zamindars
to take control of rent-free land grants, collect regularized cash payments, and
encourage land sales to non-adivasi settlers in the districts led to successive
waves of insurrection against the zamindari system, notably in the Bhumij
revolt of 1832.* In the aftermath of this and other “disturbances” by adivasi
communities, the colonial state reconstituted the plateau region under the
exceptional administrative framework of the Southwest Frontier Agency
(SWFA) in 1833. The SWFA provided an institutional framework for
surveying the “anomalous” conditions of zamindari property in the territory,
which led many officials to conclude that the plateau’s zamindars required the
intervention of the colonial state to protect their properties from dissolution by
creditors.*?

This prescription would come to be revised and institutionalized under the
Encumbered Estates Act of 1876, which provided a formal debt shelter for the

37 “papers Relating to the South-West Frontier,” H. Ricketts, 1855, Memorandum of
Recommendations, India Office Records, IOR/V/23/94, 20.

38 B, B. Chaudhuri, “Land Market in Eastern India, 1793—1940, Part I: The Movement of Land
Prices,” Indian Economic & Social History Review 12, 1 (1975): 1-42; Gyan Prakash, Bonded
Histories: Genealogies of Labour Servitude in Colonial India (Cambridge: Cambridge
University Press, 1990), 106-8.

3 India Office Records, Foreign, “Disturbances in Ramgarh and Pachete from 1798; in
Addition, the Flight of Collector Hunter to America,” Board’s Collections, 1800-1801, vol. 73,
F/4/73/1597.

40 «Occupancy Rights of Ryots in Ward’s Estates,” 6 Mar. 1882, Bengal Records, Revenue
Proceedings, Oct. 1882; “Papers Relating to the South-West Frontier,” H. Ricketts; Shinkichi
Taniguchi, “The Patni System—A Modern Origin of the “Sub-Infeudation” of Bengal in the
Nineteenth Century,” Hitotsubashi Journal of Economics, 22, 1 (1981): 32-60.

41 P. P. Mohapatra, “Class Conflict and Agrarian Regimes in Chotanagpur, 18601950, Indian
Economic & Social History Review 28, 1 (1991): 1-42; B. B. Chaudhuri, “Tribal Society in
Transition: Eastern India, 1757-1920,” in Mushirul Hasan and Narayani Gupta, eds., India’s
Colonial Encounter: Essays in Honour of Eric Stokes (Delhi: Manohar, 1993).

42 Sivaramakrishnan, “British Imperium”; “Lt. Col. John Ralph Ouseley Suggestion for Use of
Coercive Measures for Circulation of Company Rupee,” Bengal Judicial, 9 Aug. 1848, Extra-
Regulation Provinces, no. 13 of 1848, India Office Records E/4/797.
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plateau’s zamindars unable to discharge their revenues to the state. The Act was
widely applied across the plateau coinciding with the rapid growth of coal
tenancies in Manbhum and Hazaribagh after 1870.* It provided zamindars
state-appointed debt managers who helped to consolidate the estates by
deepening mechanisms of revenue collection and exerting legal authority
over contested property claims. The proliferation of coal properties, however,
presented a unique area of legal disputation for these debt managers, since
much of the legal guidance pertaining to the resumption of zamindari
revenues addressed the problem of agricultural tenancies. Because the
Permanent Settlement lacked any formal recognition of subterranean wealth
as forming the undivided property of zamindari households, both zamindars
and debt managers were left to assert dubious legal claims over areas of their
estates in which coal had already been discovered and subsequently rented
out by subordinate tenants.**

Before the extent of coal deposits were known in the plateau, early mining
companies had extracted small concessions from local landowners using a land
deed that would become known as the coal patta. Coal pattas were modeled on
an 1815 coal concession by William Jones, a speculator and cotton screw
mechanic who provided the colonial state in Calcutta the first detailed plan
for coal extraction in western and northeastern Bengal. Jones’s pilot property
was a five-year sanad granted to him by one of Bengal’s largest zamindars,
the Raja of Burdwan, for “all the coal” in what would come to be known as
the Dishergarh coal seam.”> Even in this early context, Jones and his
investors doubted whether the zamindar actually held rights to sell
subterranean property deeds, especially in areas of extensive cultivation
where smaller landowners controlled both revenue and occupancy rights.
This uncertainty led Jones to purchase coal pattas from a range of different
types of landowners in order to secure his investment.** Competition to
extend coal production in the region after Jones’s early venture led to a
generalization of these overlapping and contradictory coal concessions. The
first geological surveyor dispatched to India, D. H. Williams, noted in 1848

43 For the extremely disproportionate application of the law to zamindari estates in the plateau,
see the figure of 278 estates listed in Report on the Attached Estates in the Lower Provinces, 1877—
1878 (Calcutta, 1879). H. Coupland, Manbhum District Gazette (Calcutta: Bengal Secretariat Book
Defot, 1911), 200-1.

4 A. Forbes Esq., Commissioner of Chotanagpur, to the Secretary to the Board of Revenue,
Lower Provinces, 28 Mar. 1898, West Bengal State Archives, Kolkata (henceforth WBSA), RD,
May 1898. For statistics on land sales in the region from 1878-1895, see Secretary to the
Government of Bengal to the Secretary to the Government of India, Revenue and Agricultural
Department, 23 Jan. 1896, WBSA, Department of Land Revenue (LR), Feb. 1896.

4 Letter from Jones, 27 Sept. 1815, Board’s Collections, Bengal Revenue Department, Volume
One, India Office Records, F/4/1232/40311.

46 bid. See also: “Relative to a Grant of Sunud,” letter, William Jones to Chief Secretary
Dowdeswell, 4 Apr. 1814, in the same collection.
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the ubiquity of what he called the “jobbing of coal lands.”*’ Williams observed
that none of the zamindars or their nominal tenants actually knew who held
rights to grant coal property, but that “every dependent holder of land”
seemed to claim the “mineral wealth of the Empire” as their own.**

It was the unresolved status of these subterranean property claims that
confronted zamindars and their debt managers in their efforts to reclaim the
fiscal value of zamindari estates in the last quarter of the nineteenth century.
The growing significance of coal to Britain’s imperial economy induced
various legislative attempts to clarify its proprietary meaning under the
Permanent Settlement, but often these produced contradictory justifications
for and against the zamindari system as a whole. For instance, Arthur
Phillips, a former standing counsel for the Government of India, argued in
his Tagore Law Lectures of 1874 that the proprietary right of minerals was
separable from permanent grants to land revenue.*’ This restricted
understanding of zamindari property was not shared by those in the colonial
state who viewed the Permanent Settlement as a peculiar delegation of
landed sovereignty. Such a perspective insisted land and mineral rights were
to adhere to zamindars as if they embodied the kingship entitlements of
precolonial Hindu or Muslim sovereigns.”® These straining interpretations of
the common law framework were reflected even in what was considered an
authoritative account of the issue in the Indian delegation’s presentation to
the Royal Commission on Mining Royalties in 1891. The Secretary of State
for India Charles Bernard here insisted that the Permanent Settlement
assigned coal property rights to “the owner of the surface” land. These
rights, Bernard admitted, were not raised during the framing of the law, but
that “it has been held since that such was the intention of the Permanent
Settlement.”"

These deliberations over the ownership of coal property reflected not only
the ambiguous position of the law, but the very indeterminant status of
zamindari as a legal institution. As I have suggested, zamindari custom in

47 D. H. Williams, Geological Report on the Kymore Mountains, the Ramghur Coalfields, and

on‘éhe Manufacture of Iron (Calcutta: Bengal Military Orphan Press, 1852), 89.
Ibid.

49" Arthur Phillips, The Law Relating to the Land Tenures of Lower Bengal (Tagore Law Lectures
1874-1875) (Calcutta: Thacker, Spink, and Co., 1876), 321; A District Officer, “The Policy of the
New Rent Law for Bengal and Behar,” Calcutta Review 72 (1891): 181.

30 “Right of Government to Minerals in Permanently Settled and Temporarily Settled Estates,”
M. Finucane, Officiating Secretary, Government of Bengal, 20 May 1895, WBSA, RD, Oct. 1895.
Even a 1924 compendium on imperial mining laws recognized the unsettled status of these claims:
Gilbert Stone, The Mining Laws of the British Empire and of Foreign Countries, Volume Six: British
India (London: Imperial Mineral Resources Bureau, 1924), 4-5.

51 My emphasis. Royal Commission on Mining Royalties, Third Report of the Royal
Commission to Inquire into the Subject of Mining Royalties, with Minutes of Evidence and
Appendices (London: Eyre and Spottiswode, 1891), 55.
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the plateau represented an evolving set of proprietary claims that came to
encompass subterranean property, not a preexisting or uniform set of land
ownership norms progressively realized by a long-established class of estate
holders. Colonial institutions like the Encumbered Estates Act uniquely
directed a process of zamindari rationalization precisely at a moment when
coal claims emerged as an asset to build zamindari wealth. But the
ambiguity of zamindari custom was not only produced within the discursive
logic of colonial land policy; it was central to the conflicting legal
justifications given by coal companies and subordinate tenure holders as
well. In what follows I demonstrate how mining companies were at the
forefront in reproducing the zamindari system as the basis for acquiring both
coal properties and agrarian labor. The mutability of customary property
norms proved valuable under expansive extractive investment, generating
new struggles between mining capital, landowners, and cultivators that
further heightened the conflictual status of coal within the legal regime
intended to govern it.

THE FUEL ESTATE

Like all commodities, Indian coal had to be assembled for the marketplace,
requiring both its legal categorization as a form of property and the
standardization of measures to translate its natural qualities into economic
value. Geological surveying in the early nineteenth century provided one
important mode by which the coal resources of the Indian subcontinent
became legible to investors in Calcutta and London.”” Geological surveys
formally emerged as a global imperial technology in the 1830s with
the establishment of the “Committee for the Investigation of the Coal and
Mineral Resources of India” and the subsequent Calcutta Museum of
Economic Geology. These institutions served as the antecedents for the
Geological Survey of India, established in 1851 as a permanent scientific
body for the mapping, measurement, and publication of all geological
knowledge pertaining to the British Empire in the Indian Ocean.>

The Museum of Economic Geology and the Geological Survey
represented what Bruno Latour has called “centers of calculation,” or sites in
which, through replicable practices of translation and transcription, objects
fixed in space are rendered into mobile abstractions.”® Coal deposits in
Bengal, once they were converted into maps and numerical quantities,

52 Deepak Kumar, “Economic Compulsions and the Geological Survey of India,” Indian
Journal of History of Science 17, 2 (1982): 289-300; Andreas Malm, “Who Lit this Fire?
Approaching the History of the Fossil Economy,” Critical Historical Studies 3, 2 (2016): 215-48.

>3 H. Piddington to H. Torrens Esquires, Secretary of the Asiatic Society, 26 Feb. 1841, British
Geological Survey Archives, Entry Book, In and Out Letters, 1835-1842.

3% Bruno Latour, Science in Action: How to Follow Scientists and Engineers through Society
(Cambridge: Harvard University Press, 1988), ch. 6.
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circulated as objects of both scientific and financial speculation across imperial
networks. But the role that such forms of knowledge play in shaping patterns of
investment can be misleading. Extraction does not take place in the frictionless
space of scientific circulation, but much closer down to earth. Even as
geological institutions began systematizing knowledge of Indian coal
deposits in the 1830s, coal companies continued to rely on their own agents
for the identification of new coal properties in the agrarian estates of the
plateau. Much of this had to do with the necessity of finding coal deposits
that were relatively close to the surface in order to avoid costly expenditures
associated with sinking mine shafts and tunnels.>> Beyond this instrumental
constraint, however, markets for subterranean knowledge were also spaces of
competition between firms. Companies jealously guarded information
pertaining to new, so-called “virgin” coal deposits in order to thwart
potential mining rivals and to drive down the value of land deeds extracted
from unwitting proprietors.>®

After the period of initial growth in coal production following Jones’s
1815 coal concession, the most influential firm to shape the industry prior to
the 1890s boom was Dwarkanath Tagore’s Bengal Coal Company (BCC).
Tagore, an indigo and opium trader, founded the BCC in 1843 out of a
partnership that had purchased the sanad and coal pattas of Jones’s earlier
venture.”” In the 1840s, Tagore’s firm forged the price of coal by
generalizing the procedures through which firms purchased coal pattas,
controlled labor, and distributed coal within integrated systems of river
steamers, coaling ghats (river frontages), and measures of coal quantity in
terms of bucket weights and maunds.’® The price of coal, which was forced
to compete with the price of bideshi coal (British and Welsh coal imports),
remained dependent on bringing down miners’ wages and the costs
associated with purchasing property deeds from local landowners.>’

The BCC created a system of land acquisition based on the purchase of
occupancy land for mining infrastructure and the preexisting villages of
cultivators living near to its mines. The pursuit of cultivating villages was
effectively a strategy of purchasing laborers. As a landlord, the company
could coerce ryots (peasants) to work underground in the mines in return for

35 «On the Discovery of Coal,” Bengal Coal Company Microfilm, Letters to Carr, Tagore and
Co., no. A444, 1840, 184243, pt. IX.

3 Ibid., pt. VIL

57 Blair B. Kling, Partner in Empire: Dwarkanath Tagore and the Age of Enterprise in Eastern
India (Berkeley: University of California Press, 1976).

A maund was a unit of weight measure in South and Central Asia, being about 82 pounds (37
kilograms). See James Prinsep, Prinsep s Useful Tables, Part I: Coins, Weights, and Measures of
British India (Calcutta: Baptist Mission Press, 1834).

39 «“Statements of Cash,” Bengal Coal Company Microfilm, Letters to Carr, Tagore and Co. no.
A44, reel 2, 1844-1845, pt. 1.
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negotiable allowances on rents and their continuing occupancy of agricultural
land.®® The BCC’s conflicts with other firms and landowners in the region,
which occasionally spilled over into open violence and sabotage, was most
often the result of competition over laboring villages. Because village labor
remained tied to the seasonality of the agrarian economy, the short window
in which workers could be coerced to leave their fields for coal work
generated panicked efforts by foremen to drive as many laborers as possible
from the villages into the mines.®' These practices of labor and land control,
much like coal pattas themselves, functioned on the edge of legality. The
BCC was often forced to defend its practices from allegations of terrorizing
recalcitrant laborers, destroying rivals’ property, cutting coal it did not own,
and forcibly confining landowners who did not submit to its authority.®?

Controlling land markets remained a central strategy of colonial mining
companies following the construction of the first railway connection in the
coal region after 1850. As more coal was brought into the market than ever
before, new coal concerns were founded by zamindars, Bengali merchants,
and European companies along an economic geography produced by railway
branch and feeder lines. By the 1890s, however, much of India’s richest coal
wealth was held by European managing agencies: large, diversified firms
that managed multiple joint-stock companies moving capital between Britain
and British India.> During the commodity boom, the largest of these coal
managing agents, Andrew Yule and Company, purchased the remaining
properties of Dwarkanath Tagore’s BCC and consolidated them to become
the largest private producer of coal in India. By this time, there were 271
coal mines operating in the coalfields of Bengal and the plateau region
alone.®* Of these, European managing agencies accounted for nearly 86
percent of all invested capital in coal production by 1911.%

The growth of Andrew Yule’s BCC during the boom was driven by the
company’s “Zamindari Department.” It was through the lawyers, assessors,
accountants, and land surveyors associated with this department that the
company negotiated its rights to conduct land surveys, acquire land and

60 Colin Simmons, “Recruiting and Organizing and Industrial Labour Force in Colonial India:
The Case of the Coal Mining Industry,” Indian Economic & Social History Review 8, 4 (1976):
464-65.

61 “Letter on Erskine,” Bengal Coal Company Microfilm, Letters to Carr, Tagore and Co. no.
Ad44, 1840, 184243, pt. IX, Feb. 1842.

2 Bengal Coal Company Microfilm, Letters to Carr, Tagore and Co., no. A444, 1840, 184243,
pt. VII; Umbica Churn Pandah versus Mr. G. F. Lord, Superintendent, Bengal Coal Company,
WBSA, Judicial, Dec. 1859.

3 Simmons, “Indigenous Enterprise.”

% A. B. Ghosh, Coal Industry in India: An Historical and Analytical Account, Part I (New
Delhi: Sultan Chand and Sons, 1977), 281.

% D. K. Nite, Work and Culture in the Mines: Jharia Coalfields, 1890s—1970 (PhD diss.,
Jawaharlal Nehru University, 2014), 20-21.
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IMaGE 2. “Miners,” Borea Coal Company Limited. F. W. Heilgers and Co., Diary, 1906. Author’s
Collection.

JogTa COLLIERY, INCLINE

ImMAGE 3. “Incline,” Jogta Colliery, Jharia Coalfield. F. W. Heilgers and Co., Diary, 1906. Author’s
Collection.
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revenue-paying villages, and sell off areas of its properties under new types of
tenancy agreements. The zamindari logic undergirding the company’s business
strategies leveraged the capital of its parent firm to buy both coal-bearing and
non-coal-bearing land, including forest, agricultural, and pasture land. Early
on, the department was also responsible for procuring rice and shifting grain
harvests across the company’s properties in order to feed laborers working
underground. By 1911, the Zamindari Department owned a total of 83,000
acres of land, including 30,000 acres of non-coal bearing land; a figure that
by 1920 expanded to 130,000 total acres of land across the coal region.®®

The Zamindari Department was fully alive to the legal ambiguity of its
expanded coal claims. As such, the lawyers and assessors associated with the
company internalized the practices of zamindari landownership, insisting
that the company-as-zamindar obtained all of the privileges associated with
landowners like the rajas with whom they contracted. The company’s land
acquisition strategies after 1890 drew from the precedents of the BCC under
Tagore. Company documents from that earlier period refer to their practices
of acquiring villages for laborers as extending “influence” over these
workers, citing what was perceived to be the long-standing customary
privileges of agrarian estate holders to command their tenants to work the
landlord’s demesne. This founding era of the BCC had also witnessed the
widespread use of gifts and bribes to obtain privileged consideration of
prospective land deeds and monopoly rights to control unsurveyed coal
resources over the entirety of an estate. In 1842, for instance, the company
had given the Raja of Panchet a watch and a music box for such a
consideration.®’

After 1890, the entire system of negotiating new tenancies in order to
keep out competitors was underwritten by what were referred to as salami
payments. These informal consideration fees were paid to both zamindars
and intermediate tenure holders for accessing agrarian land.®® Salami
payments could be minimal cash bribes or extensive financial transactions
involving the purchasing of company shares or even extravagant gifts like
automobiles.”” In the coalfields of Raniganj and Giridih, BCC surveyors
used these types of payments to acquire customary forms of nokrani, service
tenures that resembled forms of bonded labor. Nokrani tenures were
traditionally held by cultivators in exchange for periods of unremunerated

% Simmons, “Recruiting and Organizing.”

67 Bengal Coal Company Microfilm, Letters to Carr, Tagore and Co., no. A444, 1840, 184243,
pts. Vand X.

%8 Dilip Simeon, “The Currency of Sentiment: An Essay on Informal Accumulation in Colonial
India,” in Emmanuel Kreike and William Chester Jordan, eds., Corrupt Histories (Rochester:
University of Rochester Press, 2004).

% Sarat Sen’s letter, 27 Mar. 1917, Bengal Coal Company (BCC), Jawaharlal Nehru Memorial
Museum and Library (JNMML), 6th Installment, files 211916 to 41911 [sic].
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labor on the zamindar s personal estate, or as tenures that required cultivators to
give portions of their own harvest directly to the zamindar. When coal
companies acquired these tenures, they converted the service work of
nokrani into mine work. In other cases, coal companies would contract with
sirdars (labor recruiters/foremen) who would in turn pay advance fees to
adivasi village heads who were then tasked with compelling cultivators to
migrate to the coalmines.

Coal companies, sirdars, village heads, and zamindars fiercely competed
against one another to acquire labor and land for the coal mines. The BCC
discovered a singularly effective strategy after embarking on what the
Zamindari Department named their New Labour Recruiting Scheme in 1908.
The zamindari manager of the BCC, A. Chalmers Hills, realized that the
company could purchase forest and pasture land that was shared as common
land among several villages, thereby conditioning access to these resources
categorized as wastelands in the revenue code, through commitments by
cultivators to work in the mines.”” By purchasing these commons rights,
companies could command flows of labor from adjacent villages that shared
use-rights in the commons but which the company did not need to own
outright. The quantity of laborers Hills anticipated he could acquire from this
procedure led him after one successful venture to declare to his superiors in
Calcutta that he had “struck oil.””" Describing the acquisition, Hills wrote:
“The mouzah [revenue-paying area] lies in the middle of several labour
villages close to our bungalow at Sodepur and the surrounding villages are
used to grazing their cattle on the waste lands of said village. If we hold the
rights to the lands of this village we shall be in a position to coerce the
neighbouring villages to work for us as well as the Porhadiah miners
themselves.””*

Coal mining in this way aspired to resemble the labor-intensive plantation
economies of Indian tea production, and indeed coal companies actively
competed against tea recruiters to settle large populations of adivasi and
other laborers in the minefields. By 1908, the coal economy employed
112,219 workers.”> But unlike tea plants, minework would come to
undermine these agricultural origins of the fuel plantation. Coal mining
destroyed the landscape of production through its own frenzied logic of
accumulation. In the mines, underground coal production was organized by
groups of coal cutters under labor sirdars who were responsible for driving

70 Bansgora Jungle Rights, 21 Aug. 1908, BCC INMML, files 211908 (6) to 211912 (24-36).

7' A. Chalmers Hills, Zamindari Manager, Bengal Coal Company, to Andrew Yule and Co.,
Calcutta, Camp Gourandih.

72 Chalmers Hills to the Superintendent of the Bengal Coal Company, 7 Aug. 1908, BCC
INMML, files 211908 (6) to 211912 (24-36).

73 Ray, “Dynamics of Bengal Coal Mining,” 495.
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the laborers to fill anywhere between two to five coal tubs per day. The profits
that sirdars made from the companies depended on the quantity of coal
extracted during short work seasons, incentivizing reckless work methods
involving the hacking away of underground support pillars, haphazard coal
cutting, and working days that lasted between twelve and sixteen hours.”*
The effects of these new methods of extraction were exacerbated after
1894. Land subsidence became commonplace throughout the coalfields,
burying workers and their sirdars in underground workings that collapsed as
pillars and support walls were robbed of every last scrap of coal. Subsiding
land also destroyed the topsoil and cultivators found their farmlands upended
and irrigation catchments destroyed. In areas where companies housed
migrant laborers, subsiding land collapsed their makeshift homes and
communal gardens, often killing entire migrant families in unexpected
ruptures that split the earth into pieces.”” Coal companies became purveyors
of a broken landscape. In one case from 1907, for instance, the BCC
attempted to sell one of its mines even as the landscape around the mine was
subsiding. “Send a representative as soon as possible ... this is very urgent,
as certain parts of the district being worked are coming down fast,” the
Company’s assessor wrote while making a final accounting of the mine’s
sale value.”® In other cases, companies closed down mines afflicted by
subsidence, fires, or monsoon flooding, only to reopen them when the value
of coal was such that profit outweighed risks to laborers or the landscape.”’
It is difficult to assess with any accuracy how much land came to be
destroyed by coal mining during this period, but company and government
records are filled with cases describing such events. Indeed, during the
interwar period the British Indian government was forced to take up the
matter of coal conservation due to the industry’s destructive methods of
working the landscape and adopted the label “slaughter mining” to describe
the Indian coal sector.”® The problem was especially acute in the anthracite
coalfield that formed the ancestral estate of the Raja of Jharia. Mining firms
had produced a patchwork of abutting coal claims amidst railway feeder
lines that moved Jharia’s anthracite into the larger railway distribution
network. Intense competition for underground seams led to the outbreak of

7 D. K. Nite, “Negotiating the Mines: The Culture of Safety in the Indian Coalmines, 1895—
1970,” Studies in History 35, 1 (2019): 88-118.

75 Colliery Subsidence List, 1916-1917, NAIE, Office of the Chief Mining Advisor, file 86/1/
Subsidence.

76 Note on Pahardih Colliery and Pahardih Royalties, BCC INMML, files 17 1/1903 (43) to 23
3/1907 (150), 2d installment.

77 Papers on the Sanctoria Seam, BCC INMML, files 211908 (6) to 211912 (24-36).

78 Provisional conclusions which the Government of India have drawn regarding the
recommendations made by the Coalfields Committee, NAI, Gol Foreign and Political
Department, Internal, B Proceedings, June 1921, no. 482.
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Boupay. MESSRS. F. W. HEILGERS & CO.S COALING DEPOT.

ImaGe 4. “Bombay Coaling Depot,” F. W. Heilgers and Co., Diary, 1906. Author’s Collection.

fires across the coalfield. Land owners cut away at their own and their
neighbors’ coal properties, thereby reducing underground support for the
heavy shale topsoil and the railways carrying coal above.” The result was a
subsiding and burning landscape that periodically shut down railway traffic,
collapsed coal stations and feeder lines, and sent flames and smoke
streaming throughout Jharia’s many underground caverns.* By the mid-
1930s, more than a third of Jharia’s collieries were in flames.®!

This destruction of the land, as much as the extension of geological
surveys, made visible that the mining landscape was composed of three-
dimensional property claims that compromised agrarian territory. Rights of
cultivation and rights to mine coal intersected at the point of the landscape’s
collapse. The clear inability of existing revenue laws to govern the acquisition
of coal property threatened the increasing capitalization of the landscape after

7 Bills for Jharia Fire, NAIE, Office of the Chief Mining Advisor, Sl. no. 1624—file 99 (pt. 5)
—years 1936-1942.

0 Jharia Fire, NAIE, Sl. no. 1285—file 99/A—years 1944-1952.

81 Dilip Simeon, “Work and Resistance in the Jharia Coalfield,” Contributions to Indian
Sociology 33, 1-2 (1999): 4375, at 65.
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the 1890s, even as companies continued to shift the costs of extraction onto the
laboring and cultivating communities making their lives above the mines. But the
newfound profitability of British India’s coal resources led to renewed efforts to
clarify property rights, while a wave of litigation over preexisting mining claims
entered colonial civil courts. At stake in these court cases was not simply the
clarification of existing market transactions in land, but also deciphering who,
under the law, held rights to monopolize the future value of the subterranean
wealth of the plateau.

MAKING PROPERTY AFTER THE COAL BOOM

The commodity boom thus occurred within a context of changing agrarian
social relations, as zamindars, intermediate tenants, and coal firms competed
against one another to control agrarian land and labor. When coal entered
colonial courts in new litigation after 1894, colonial jurists were confronted
with a reality that had long been clear to coal companies and land
speculators: the law lacked any explicit definition of coal’s status as
property. This is not to say that coal lacked a definition of proprietary right
once it was, as a commodity, excavated from the earth and distributed to
various merchants and companies to be consumed as fuel. Such transactions
could be governed quite easily by commercial law. What was missing in the
law was a clear understanding of to whom coal belonged before it was
transformed by human labor and rendered up to the market.

Zamindari attempts to reclaim the subterranean wealth of their agrarian
estates were supported by the legal infrastructure of the Encumbered Estates
Act. But the claims of zamindars and their debt managers represented
something of a jurisprudential anachronism. Colonial lawmakers were
increasingly predisposed to the decentralization of zamindari property in
favor of tenant protections, a viewpoint grounded in what was known as the
Punjab or historical school of agrarian reform.®*” The most substantive
articulation of this perspective was the 1885 Bengal Tenancy Act, which
established wider protections for intermediate tenants by limiting zamindari
authority.® This legal trend towards tenant protection impacted the coal
region at the very moment of the commodity boom. At the turn of the
twentieth century, a mass uprising of Munda and Oraon adivasi groups in
the central plateau led to the most radical breakthrough of tenancy reform
yet, the Chotanagpur Tenancy Act of 1908 (CNTA). The CNTA provided
expansive customary rights to adivasi groups while restricting the sale of

82 G.R.G. Hambly, “Richard Temple and the Punjab Tenancy Act of 1868,” English Historical
Review 79, 310 (1964): 47-66; Karuna Mantena, Alibis of Empire: Henry Maine and the Ends of
Liberal Imperialism (Princeton: Princeton University Press, 2010), ch. 4.

8 Andrew Sartori, Liberalism in Empire: An Alternative History (Berkeley: University of
California Press, 2014), ch. 2.
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adivasi land to non-adivasi communities. The retrospective application of the
CNTA would have had significant implications for both coal companies and
zamindars, calling into question the very land acquisition practices that had
attended the industry’s rise.

The civil court discussions regarding coal property during the boom,
however, largely began with debates focused on zamindari entitlements first
raised in the 1860s.** Commercial groups in Calcutta at that time were
worried that the growing importance of Indian coal to Britain’s imperial
economy would result in the state declaring coal a government monopoly,
thus depriving them of a profitable source of investment. Indeed, these
groups recognized the peculiarity of an arrangement that ceded absolute
mineral property to agrarian landholders in the zamindari tracts, whereas in
other areas of British India these rights were vested as the sovereign property
of the colonial state. In 1875, some clarity in the law was granted by a ruling
from the Advocate General of Bengal, Sir G. C. Paul, who had argued that
in cases where zamindars had sub-leased their land to intermediaries,
property-in-coal would revert to the zamindar unless the sub-lease deed
expressly conveyed the granting of coal rights to the intermediary.®> Paul’s
ruling was recognized by subsequent civil court decisions as upholding the
belief that the Permanent Settlement implied zamindari rights in coal. In
1880, the Secretary of State for India further issued a declaration that the
unstated property right of coal under the zamindari system did not prevent a
future appropriation of coal resources by the state, but that the government
deemed such an action impolitic, and thus temporarily ceded subterranean
property to the zamindars.*®

Barring any statutory intervention, the allegedly customary status of coal
largely meant a reversion to this zamindari prerogative, a position frequently
upheld in civil litigation by cautious judges. This tendency was challenged,
however, following a civil case in 1906 involving a zamindar who had
attempted to prevent an intermediate tenant from selling their coal rights to a
mining company. In the appeals cases that followed from the original
verdict, Calcutta High Court Judge Sir Asutosh Mukherjee analyzed the
language used in an original 1865 sub-lease which invoked a common
Persian contractual refrain, mai haqq-hugqiyg, translated as “with all rights
and privileges thereunto pertaining.” Mukherjee argued that haqq-hugiig was
not to be interpreted as merely a revenue collecting right, but indeed as a

8 Requisition from Messrs Orr, Dignam and Co for Certain Papers Regarding the Underground
Rights of Government within the Permanently Settled Districts of Bengal, NAI, Gol Department of
Commerce and Industry, Geology and Minerals, file 49-10, serial nos. 1-6, Apr. 1910.

85 A. Forbes to the Secretary to the Board of Revenue, Lower Provinces, 28 Mar. 1898, WBSA,
RD, May 1898.

86 Requisition from Messrs Orr, Dignam and Co, NAI, Gol Department of Commerce and
Industry, Geology and Minerals, file 49-10, serial nos. 1-6, Apr. 1910.
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right to physical property.®” By arguing that the sub-lease deed conveyed
physical property to the intermediate tenant, Mukherjee was staging an
intervention within existing debates in the civil courts over the definitional
status of both minerals and land.*®

The existing legal terminology for grappling with such terms had often
been limited by legal efforts to identify the meaning of minerals. The 1885
Land Acquisition (Mines) Act, which provided the legal framework for the
valuation and purchasing of coal properties by railway companies, deferred
any pronouncement on the statutory definition of minerals. The Act stated
there could be “no fixed principle upon which the courts will interpret”
the meaning of the word because it varied so widely in individual
circumstances.® An 1894 ruling from outside the Jharia coalfields struggled
to define even a minimal definition for minerals, arguing interchangeably that
minerals formed a common category insofar as they required manual labor for
their excavation, as well as the possibility that minerals might be understood
as “every substance which can be got from underneath the surface of the earth
for the purpose of profit.”® In a later case, from 1906, one of the most
prominent Bengali zamindars, the Maharajah of Cossimbazar, argued in a
case on the taxation of his coal royalties that, under the law, unworked coal
should be understood as a form of latent capital which is only converted into
taxable money through the production process.”’

However, rather than seeking a precise terminology of minerals,
Mukherjee’s analysis of the language of the 1865 sub-lease agreement
pushed the court to clarify the intended definition of /and. Mukherjee argued
that if the court was to regard the sub-lease agreement as a conveyance of
land then the category ought to be understood in terms of the solum.
Arguing from William Blackstone’s Commentaries on the Laws of England,
Mukherjee wrote, “It is well established that a contract to sell or grant a
lease of land will generally include the entire solum from the surface down
to the centre of the earth, and will, therefore, include the mines, quarries, and
minerals beneath it.”*> Mukherjee’s invocation of the solum appropriated a

87 Megh Lal Pandey v. Raj Kumar Thakur Giridhari Singh, Civil Court Reports, 1906, Calcutta
Law Journal 5 (Calcutta: Calcutta Law Journal Office, 1907): 214.

8 On the transformation of the place of “land” within legal reinterpretations of the category of
“feudal property” more generally, see Mary Sokol, “Bentham and Blackstone on Corporeal
Entitlements,” Journal of Legal History 15, 3 (1994): 287-305; Bernard Rudden, “Things as
Thing and Things as Wealth,” Oxford Journal of Legal Studies 14, 1 (1994): 81-97.

8 Henry Beverley, The Land Acquisition Acts (Calcutta: Thacker and Spink, 1888), 102.

% Gandoo Mahata v. Nilmonee Singh Deo Bahadur, Civil Court Reports, 1894, Calcutta Law
Journal 1 (Calcutta: Calcutta Law Journal Office, 1905), 529.

' Manindra Chandra Nandi v. Secretary of State for India in Council, Civil Court Reports,
Calcutta Law Journal 5 (Calcutta: Calcutta Law Journal Office, 1907), 170.

92 Megh Lal Pandey v. Raj Kumar Thakur Giridhari Singh, 214. The solum, or the ad coelom
doctrine, derives here from William Blackstone’s Commentaries on the Laws of England (Book

https://doi.org/10.1017/50010417521000098 Published online by Cambridge University Press


https://doi.org/10.1017/S0010417521000098

SUBTERRANEAN PROPERTIES 425

legal theory of dominium, the basis for instance of the Roman-Dutch mining
laws of colonial South Africa, but applied it to a category of intermediate
land holding not typically recognized to have such extensive rights.”’
Indeed, dominium typically referenced the type of quasi-sovereignty over
physical space that defenders of the Permanent Settlement ascribed to
zamindars.

This expansive, transhistorical conception of propertied space represented
an attempt to overcome a major problematic of the sub-lease system, namely,
that the majority of sub-lease agreements were executed before the presence
of coal in the landscape was fully known. Thus, without a categorical
definition of land accepted by the courts, the categories of land named in
such sub-lease agreements could not be said to imply a right in a resource
neither the deed-granting party nor the grantee knew existed. Mukherjee’s
turn towards the solum as a reasoned definition of land stemmed out of an
inability to adjudicate an array of sub-lease agreements whose invocation of
“land” seemed entirely derived through conflictual interpretations of local
context. If the zamindar could agree that their own landholding was served
by a definition of the solum—which they most certainly did—then perhaps
such a uniform definition of land was generalizable to sub-lessees.

Mukherjee’s interpretation built on previous attempts to define the
meaning of land under the Permanent Settlement. In one 1892 compensation
case the Calcutta High Court failed to decide what definition of land should
be used to interpret a mining title. The court thought to use the definition of
land included in the Rent Law of 1859, which understood land as “the
surface of the earth in a condition such that, by the aid of natural agencies, it
may be made use of for the purposes of vegetable or animal reproduction.””*
But because the property in question fell under the Bengal Tenancy Act of
1885, in which the court maintained there was no clear definition of land,
the court felt compelled to take “land” as a broader category, possibly
including mineral subsoils. This type of definitional ambiguity extended to
the category of “wastelands,” which, under the Permanent Settlement,
allowed zamindars to declare vast areas of forest and pasture land used by

the Second, Chapter the Second: Of Real Property and, First, of Corporeal Hereditaments—The
Rights of Things), accessed from Yale Law School, The Avalon Project: http://avalon.law.yale.
edu/18th_century/blackstone bk2ch2.asp (accessed 21 Feb. 2018). See also John G. Sprankling,
“Owning the Centre of the Earth,” UCLA Law Review 55, 4 (2008): 979—-1040.

93 Gilbert Stone, “Notes on the Law of Mines in South Africa (With Special Reference to the
Transvaal),” Journal of Comparative Legislation and International Law, 3d series, vol. 3, no. 4
(1921): 213-19.

% Judoonath Ghose v. Raniganj Coal Association, 8 Apr. 1892, Indian Law Reports 46
(Calcutta: Bengal Secretariat Legislative Department, 1919), 443-45.
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cultivators as common property the individual property of the estate.”
Zamindars also came to use the wasteland category to assert their coal
property claims, a prerogative with well-documented precedent in English
common law for ascribing subsoil property rights to superior landholders
even in the case of preexisting informal sub-tenancies.”®

Ultimately, however, Mukherjee’s attempt to legislate coal claims through
auniform definition of land was not to hold. Returning to Mukherjee’s ruling in
a 1911 case between the Raja of Panchet and the Lachipur Coal Company, the
presiding civil court judge ruled against Mukherjee’s earlier invocation of the
solum. The 1911 case exhibited many of the troubling facets of coal tenures that
had led Mukherjee to his earlier decision. The Raja of Panchet had sub-leased
an extensive tract of land to intermediate tenants who in turn sub-leased the
land’s coal resources to a private company in 1858. In analyzing deed
documents from the case to decide whether the Raja ever held preexisting
underground rights, the judge discovered two contradictory events. It
appeared that in 1877 the Raja had in fact purchased underground coal rights
from his own intermediate tenant in order to lease them to a coal company
himself. At the same time, the judge was given documents from the Bengal
Coal Company dating to the 1850s which showed that the company had
taken coal rights directly from the Raja.”’

Read together these events expressed the inconsistencies of legal practice
that grew out of the absence of any explicit legal right to coal property. The
Raja was, through the admissible evidence stated above, both recognizing
his right to coal property and affirming the same recognition of right in his
intermediate tenant. The resulting inability of the court to adjudicate on
precedent led, once again, towards a discussion of definitions. The judge
here eschewed Mukherjee’s insistence on the category of land as the primary
legal optic by instead invoking statutory definitions outlined under the
Transfer of Property Act of 1882, which provided a fundamental distinction
between mines and minerals. Minerals, the court reasoned under the Act,
belonged to the soil, and thus represented the indissoluble property of the
zamindar. Mines, on the other hand, represented changes made to the land

% B. H. Baden-Powell, Land Systems of British India, Volume One (Oxford: Clarendon Press,
1892), 484; C. D. Field, Introduction to the Regulations of the Bengal Code (Calcutta: Thacker,
Spink, and Co., 1884), 100, 122.

% William Bainbridge, 4 Treatise on the Law of Mines and Minerals, 4th ed. (London:
Butterworths Law Publishers, 1878). For the precedent cited in this case, see Sriram
Chakravarti v. Hari Narain Singh Deo, Appellate Civil, 28 July 1905, Indian Law Reports:
Calcutta Series (Calcutta: Bengal Secretariat Press, Jan—Dec. 1906).

7 Raja Jyoti Prasad Singh Deo Bahadur v. The Lachipur Coal Company, Civil Court Reports,
1911, Calcutta Law Journal 14 (Calcutta: Calcutta Law Journal Office, 1911). This debate was
presaged by Bombay High Court, Kumar Hari Narain Singh Deo v. Sriram Chakravarti, 7 May
1910. See also C. D. Field, Introduction to the Regulations, ch. 2.
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IMAGE 5. Three-Dimensional Property. “Coal Seam Burnt to Ground-Water Level,” Photograph
by C. S. Fox for the Geological Survey of India, Bhowra Quarry, Jharia Coalfield. C. S. Fox,
Memoirs of the Geological Survey of India, vol. LVI (Calcutta: Government of India Central
Publication Branch, 1930).

by labor and could thus pass as a form of assessable property from one owner to
another.”®

The judge further reasoned that to understand a sub-lease of land in terms
of the solum marked an overly modern interpretation of tenant right that was
inapplicable to Indian custom.”” Implying as it did a conception of property
in land that united topsoil and subsoil under the principle of exjure naturae,
or the unity of possession, such a right would effectively dissolve zamindars
as meaningful property owners. Instead, by vesting the unworked resources
of coal subsoils in the permanent property of the zamindar, the law could
effectively recognize both the rights of zamindars to the coal and the rights
of other tenants and cultivators to the land. This was the legal innovation of
invoking the Transfer of Property Statute, particularly at a moment when

%8 1bid., 364—66. See also: Transfer of Property Act, Section 108, Clause (o). The other source
cited for precedent here is Sarada Charan Mitra, Tagore Law Lecture: The Land Law of Bengal,
1895 (Calcutta: Thacker, Spink, and Co., 1898), 294-95. Such a distinction between mines and
minerals is also discussed in Tituram Mukherjee v. Elias E. Cohen, Civil Court Reports, 1901,
Calcutta Law Journal 1 (Calcutta: Calcutta Law Journal Office, 1905), 525.

% Raja Jyoti Prasad Singh Deo Bahadur v. The Lachipur Coal Company, 362.
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new cultivators were being awarded land titles under reforming laws like the
CNTA. Subsequent cases continued to debate the full implications of this
legal distinction between topsoil and subsoil as discrete spaces of property
holding, but the case served a vital function of precedent. Rather than
discussing coal as a subject of agrarian law, and thus through idioms of land,
the invocation of the Transfer of Property Act helped to shift coal from
discussions of landed entitlement to a law governing the commercial
exchange of property rights.'®

The image of discrete spheres of property holding may have suggested a
neat classificatory schema, but in reality, coal remained intermixed in a
landscape of topsoils and subsoils, a sedimentary bed integrally part of the
region’s agroecologies. Coal mining, as we have seen, abetted the increasing
destruction of this landscape, denying the long-term possibility of agrarian
cultivation to subsist alongside expanded fossil fuel production. The reality
of this violent political ecology of coal, and the law’s inability to protect
agrarian property, came out in the land surveys of the eastern plateau region
at the same moment that the courts were deliberating the property question.
These surveys were spurred by the passage of the CNTA in 1908 and
intended to provide the first surveys of agrarian property-holding regions.
Because tenants lacked recourse to revenue surveys, officials realized that
any tenancy protections, no matter how expansive, were easily obscured or
manipulated by both zamindars and coal companies. As B. K. Gokhale
wrote in his final report from surveys undertaken between 1918 and 1925,
It was almost a daily occurrence during attestation to find land which had been surveyed
as cultivated rice land or upland in possession of raiyats (cultivators) to have become
waste land in possession of mine owners or unculturable land due to the dropping of
the surface on account of the extraction of coal below. It was rare in such cases for
the raiyats to get compensation expeditiously and at anything like fair and equitable
rates. Generally, the raiyats had to submit and see even their best lands taken
possession of by mine owners, at very short notice or in some cases, even without
previous notice. The mine owners generally arrived at some sort of agreement with
the landlords and either ignored the tenants altogether or placated them by giving a
small sum as advance.'®!
The law of property for coal thus encoded these histories of dispossession
within its apparent affirmation of juridically equal property rights. Settlement
operations, Gokhale would later note, came to the coal region “twenty years
too late.”'® When the CNTA was set to be amended in 1927, colonial

190 For a fuller discussion of the impact of this law on reframing debates around immoveable
property, see G. C. Venkata Subbarao, Commentary on the Transfer of Property Act: Act IV of
1882, 5th ed. (Madras: C. Subbiah Chetty, 1963).

191 B K. Gokhale, Final Report on the Survey and Settlement Operations in the District of
Manbhum, 1918-1925 (Government of Bihar and Orissa, Department of Land Records and
Surveys, 1928), 128-29.

192" Gokhale, Final Report, 129.
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officials noted that regardless of tenant protections it was “inevitable” that coal
companies would get access to the land “whether transfer is permitted or not.”
The needs of the industry “must in any case be satisfied,” one Revenue
Department official opined, in spite of the “grave injustices” that attended its
expansion.'” As coal and agrarian land were split within the categories of
the law, the land itself was no longer viewed by many in the colonial state as
a patchwork of agrarian cultivation and forest land; it had become an
abstract space governed by the value of the minerals beneath it. Indeed,
officials revising laws like the CNTA became increasingly unsure whether
the purview of tenancy law could even apply to the acquisition of coal. In
the words of one official commenting on the futility of legislating coal
through tenancy laws: “The mine-owner has no use for cultivating rights: he
wants the land.”'*

CONCLUSION

In this article I have argued that India’s coal economy emerged through
contestations over agrarian property rights in the context of the
underdetermined legal status of coal. Agrarian political economy, coded in
terms of the customary legal framework of the Permanent Settlement,
fundamentally shaped the practices of land and labor acquisition employed by
coal companies and powerful landholders. In the absence of any clear
definition of coal property rights, these groups traded agrarian land as if coal
property inhered in such titles. The transformation of the agrarian landscape
into a space of extractive industry thus occurred within the interstices of
colonial law. Colonial civil courts subsequently responded to this absence in
the law by embedding informal practices of agrarian dispossession and
ecological degradation within a legal framework that recognized the
permanence of zamindari rights in subterranean properties.

The implications of this argument are twofold. First, the unresolved
contradiction between an agrarian topsoil vested in cultivators, and a mineral
subsoil vested in zamindars and coal companies, points ahead to twentieth-
century struggles over land in the mining region. The law-making observed in
this article defined coal property until the postcolonial state enacted policies to
abolish the institution of zamindari during the 1950s. This decision was
guided by the recommendations of the industrialist K. C. Mahindra’s
Coalfields Commission of 1946. Drawing on the authority of the ancient

103 R. E. Russell to the Secretary to the Government of India, Legislative Department, Ranchi,
21 July 1927, NAI, Gol, Department of Industries and Labour, file M-1171 (8).

104 Bill to Amend the Chotanagpur Tenancy Act, NAIL, Gol, Department of Industries and
Labour, file M-1171 (8), J. D. Sifton, who continued: “The mine-owner is neither a landlord nor
a tenant and therefore there cannot be any legislation concerning the mine-owner in this Bill. We
can only work between the landlord and the tenant and so in a round-about way it reaches the
mine owner.”
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Indian treatises of the Manusmriti and Kautilya’s Arthasastra, the report
concluded that Indian legal traditions assigned subsoil wealth to the
sovereignty of states, not private property holders.'”> This mode of legal
reasoning did not, however, represent the overcoming of zamindari property
as a social form embedded in the histories narrated here. Rather, it reapplied
the juridical method formerly grounding the Permanent Settlement as a legal
justification for the postcolonial state to become, effectively, a coal zamindar.
Neither in the nominal turn to zamindari abolition in the 1950s, nor in the
subsequent nationalization of the coalfields after 1970, did the postcolonial
state address the issues of tenant rights and agrarian displacement raised
during the coal boom. In fact, the urbanizing and industrial projects of the
postcolonial era accelerated the expansion of coal mining across wholly new
agrarian and forest regions under the presumption that the status of coal was a
settled juridical field. It is not surprising, then, that even in the present
moment, adivasi movements contesting land acquisitions enacted by the
postcolonial state mobilize claims to land and territory that remain tied to the
pro-tenancy legal conceptions like those embodied in the Chotanagpur
Tenancy Act of the early twentieth century.'®

Second, by documenting how categories of property holding were created
within the historical contingencies of coal extraction, this account complicates
our understanding of the role of property within the legal history of capitalism.
We see here how property rights can emerge from, and subsequently justify,
processes of capital accumulation. This attention to the temporality of law-
making is not merely to observe the belatedness of law in relation to social
practice, but to challenge formalist accounts of the structuring of economic
life by law. Rather than viewing the law as either an autonomous epistemic
space that produces markets, or as the functionalist result of interventionist
efforts to modernize inefficient forms of custom, this article situates the law
in terms of its persistent attachments to customary and legally ambiguous
conventions extending beyond the boundaries of positive law.'°” This
perspective draws from what Ritu Birla has identified as the performative
role of law in appearing to disembed “the economy” from broader webs of
social relations.'”® Stable signifiers like “property rights” seem to generate
the frictionless space of market transactions, while framing custom and

15 Government of India, Evidence Given before the Indian Coalfields’ (Mahindra)
Commission, vol. 2 (Delhi: Manager of Publications, 1952), 144.

16 Nandini Sundar, “The Rule of Law and the Rule of Property: Law Struggles and the Neo-
Liberal State in India,” in Akhil Gupta and K. Sivaramakrishnan, eds., The State afier
Liberalization: Interdisciplinary Perspectives (New York: Taylor and Francis, 2010).

197" Lauren Benton, “Beyond Legal Pluralism: Towards a New Approach to Law in the Informal
Sector,” Social and Legal Studies 3, 2 (1994): 223-42.

198 Ritu Birla, “Law as Economy: Convention, Corporation, Currency,” University of California
Irvine Law Review 1, 3 (2011): 1015-37.
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informality as the vestigial barriers to the rule of capital. As I have suggested
here, custom and capital were produced together in the mining frontier.
Using property, and its absence, as a method of assembling the history of
India’s fossil fuel economy allows for a more opportunistic understanding of
colonial capital. My intention is not to suggest the counterfactual that
if some type of positive law had been more evenly applied, or if zamindari
custom had not been substantiated by the colonial courts, a less socially and
ecologically destructive version of coal mining might have emerged. I have
instead endeavored to point out how property regimes are constructed
under capitalism, and yet appeal to normative principles that appear outside
of it.'"” Understanding this duality is especially important in confronting
the legal claims of extractive industries that seek to substantiate their
subterranean rights as continuations of settled legal norms. The global
proliferation of such claims during the nineteenth and twentieth centuries
comprise what Gabrielle Hecht has recently called a history of “verticality”
that challenges the way we think about property and the forms of
equivalence property discourses produce.''® Extending analyses of property
rights downward to fossil fuels reveals how a multi-scalar energy system
entered into the legal vocabularies and lived realities of diverse material
environments. These histories of property-making reflect ongoing struggles
over land and natural resources, and the contingent formation of a legal
order that has sought to manage and mitigate, rather than fundamentally
challenge, the still unfolding ecological crisis of extractive capitalism.

199" Annelise Riles, “Property as Legal Knowledge: Means and Ends,” Journal of the Royal
Anthropological Institute 10, 4 (2004): 785-87.

1% Manu Goswami, Gabrielle Hecht, Adeen Khalid, Anna Krylova, Elizabeth F. Thompson,
Jonathan R. Zatlin, and Andrew Zimmerman, “AHR Conversation: History after the End of
History: Reconceptualizing the Twentieth Century,” American Historical Review 121, 5 (2016):
1569-70.
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Abstract: Scholars have long been attentive to the relationship between legal
regimes and agrarian dispossession in the resource frontiers of the postcolonial
world. The analytical problem of identifying how private firms use legal
regimes to take control of land—whether for mining, plantations, or Special
Economic Zones—now animates a new body of research seeking the historical
antecedents for contemporary land grabs. In the case of colonial South Asia,
existing scholarship has often tended to suggest that the law precedes
processes of capital accumulation, and that colonial capital operated within the
confines of definable, even if legally plural, institutional regimes, such as
property rights and commercial law. This perspective suggests, if only
implicitly, that capitalist firms prefer to work within formal frameworks of
legality. In this article, I outline a different understanding of the place of law in
colonial South Asia, which follows the formation of property law for coal at
the end of the nineteenth century. I argue that the discursive framing of coal’s
status as property emerged out of, rather than preceded, social and ecological
displacements caused by a coal commodity boom after 1894. Reconstructing
conflicts over coal-bearing agrarian land through civil court records and
mining company property deeds, I demonstrate how the absence of coal
property within the colonial legal archive was reassembled through a recursive
conception of legality. This genealogy of law recovers the historical context for
contemporary struggles over mining claims in India’s coal region today.

Key words: law, capital, empire, coal, fossil fuels, land rights, dispossession,
South Asia, ecology
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