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Eternity Clauses and Electoral Democracy

Silvia Suteu

Whether in the ‘old’ key of militant democracy or in the newer one of democratic
backsliding, the question of how constitutions can insulate against the erosion of
democratic institutions remains ever fresh. Much has changed in this landscape,
however. Experiences with populists in power and authoritarian takeovers the world
over have cast doubt on long-standing certainties. The faith in courts and consti-
tutional review as preeminent tools of legal protection of democracy and fundamen-
tal rights has been shaken by the reality of captured courts and eroded judicial
independence. With it, too, the belief that detailed constitutional bills of rights
would reign in arbitrary power.

The search for legal institutions to uphold and strengthen democracy’s founda-
tions has instead turned to other horizons. One of these, explored in this chapter, is
the turn to eternity clauses and the prospect that constitutional unamendability
could act as a stronger barrier against democratic erosion through otherwise legal
means. The hope is a familiar one: that when faced with procedurally legitimate
constitutional amendments that undermine or even ‘dismember’ the constitution,
substantive hurdles should remain in place that sanction these amendments as
illegitimate and unconstitutional.1 We saw this hope raised and swiftly dashed in
Hungary after the Orban government embarked on constitutional change to
entrench its hold on power and before the disempowerment of the Hungarian
Constitutional Court. During that period, some hoped the Court would embrace
an unconstitutional constitutional amendment doctrine to allow it to prevent, delay,
or at least signal the authoritarian takeover veiled in legality.2 More recently, we

1 Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers.
Oxford University Press, 2017; Richard Albert, Constitutional Amendments: Making, Breaking,
and Changing Constitutions. Oxford University Press, 2019; Silvia Suteu, Eternity Clauses in
Democratic Constitutionalism. Oxford University Press, 2021.

2 Gábor Halmai, ‘Unconstitutional Constitutional Amendments: Constitutional Courts as
Guardians of the Constitution?’, Constellations 19(2): 182–203 (2012); Fruzsina Gárdos-Orosz,
‘Unamendability as a Judicial Discovery? Inductive Learning Lessons from Hungary’, in An
Unamendable Constitution? Unamendability in Constitutional Democracies ed. Richard Albert
and Bertil Emrah Oder. Springer, 2018, 231; Rosalind Dixon and David Landau, ‘Transnational
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witnessed Kenyan courts embrace the idea of substantive limits on constitutional
amendment and even consider embracing a basic structure doctrine to block the
president-initiated Building Bridges Initiative (BBI) package that would have trans-
formed the Kenyan Constitution.3 We have also seen calls for the unconstitutional
constitutional amendment doctrine itself to be adapted to the realities of our
populist/authoritarian times, such as by renouncing judicial self-restraint in
reviewing amendments and adopting a more holistic interpretation of their cumula-
tive effects.4

Doubts have remained, however, including expressed by this author, as to
whether unamendability is indeed the answer to democratic backsliding, or whether
it is itself salvageable from the clutches of populists and authoritarians in power.5

That scepticism has been grounded in the ambivalent operation of unamendability
in practice, whether as a bargaining tool during constitution-making processes or
when enforced judicially. This reality includes the propensity of eternity clauses to
entrench partisan hold on power as well as to essentialise political identity. As we
will see, this ties into the complex relationship between eternity clauses and
electoral democracy. The tension between unamendability and democracy has of
course received ample attention. Comparatively underexplored has been the par-
ticular type of democracy eternity clauses seek to protect, how that relates to the
specific constitutional context in which they are adopted, and how this more
specific understanding of democracy influences the unconstitutional constitutional
amendment doctrines developed by local courts. In particular, the relationship
between unamendable democratic commitments and the electoral arena is ripe
for close examination.
This chapter seeks to fill this gap. It explores the link between eternity clauses and

electoral democracy by looking at two instances of applied unamendable democ-
racy: party bans, whether direct or indirect, and the protection of parliamentary
mandates. Both types of interventions are operated in the name of guarding democ-
racy, whether against anti-democratic forces, as in the case of party bans, or against
weakening core democratic institutions, as in the case of parliamentary mandates.
These two approaches are illustrated via a range of case studies: the ban of anti-
democratic parties in Germany; bans of ethnic, separatist, and religious parties in
Turkey; indirect unamendability and its chilling effect on party competition in
Israel; and the judicial protection of parliamentary mandates as unamendable in

Constitutionalism and a Limited Doctrine of Unconstitutional Constitutional Amendment’,
International Journal of Constitutional Law 13(3): 606 (2015).

3 Tom Ginsburg, Adem K. Abebe, and Rosalind Dixon, ‘Constitutional Amendment and Term
Limit Evasion in Africa’, in Comparative Constitutional Law in Africa ed. Rosalind Dixon,
Tom Ginsburg, and Adem K. Abebe. Edward Elgar, 2022, 54.

4 Yaniv Roznai and Tamar Hostovsky Brandes, ‘Democratic Erosion, Populist Constitutionalism,
and the Unconstitutional Constitutional Amendments Doctrine’, Law & Ethics of Human
Rights 14(1): 19–48 (2020).

5 Suteu, Eternity Clauses in Democratic Constitutionalism.
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Czechia. These are indeed meant to be illustrations of the problems I discuss, rather
than to be taken as prototypical examples. The wide range of democracy type
covered provides insights into the very different understanding, enforcement, and
effects of unamendability in consolidated, transitional, and hybrid democracies.

Underpinning this work is the belief that unamendability cannot be adequately
understood, and its propensity as democratic defence evaluated, divorced from the
constitutional politics within which it is embedded. As part of that politics, questions
of electoral balance of power, health of the party system, and politicisation of court
intervention must be faced head on. Doing so engenders scepticism about una-
mendability as an unquestionable ally in the fight to protect democracy. I hope to
show that unamendability’s propensity to be misused and to lead to distorted
outcomes is greater precisely in those contexts where it is most likely to be adopted:
incomplete or fragile democracies seeking to entrench a path towards consolidation
(hence also my choice of case studies). I also argue, however, that the bluntness and
open-ended nature of unamendability risks having a chilling effect on electoral
democracy in stable democratic contexts as well. Thus, we should not merely
assume that eternity clauses and the judicial doctrines surrounding them will be
democracy-enhancing. When we instead investigate their operation in context and
across time, including by evaluating their effect upon the electoral arena, we find
them to sometimes misfire or even backfire as democratic defences.

12.1 UNAMENDABILITY AND ELECTORAL COMPETITION:
PARTY BANS

One could say the very essence of eternity clauses is to protect democracy from its
enemies. We can view such provisions as a prime legal embodiment of the ethos of
militant democracy: a constitutional democracy should be able to defend itself
against those who seek to undermine its very foundations, including against those
who seek to do so via constitutional amendment. In language that has now become
the norm, eternity clauses would thus be viewed as prime weapons against ‘abusive
constitutionalism’.6 They would thus complement other measures, such as electoral
thresholds, designed to prevent the fragmentation of parliamentary politics as led to
the downfall of the Weimar Republic, as well as party bans, aimed at preventing
anti-democratic forces from even operating on the electoral arena.7 A recent attempt
at classifying the constitutional elements of militant democracy listed unamend-
ability alongside other tools such as term limits, loyalty oaths, the right to resist,

6 David Landau, ‘Abusive Constitutionalism’, UC Davis Law Review 47: 189–260 (2013).
7 Rivka Weil, ‘On the Nexus of Eternity Clauses, Proportional Representation, and Banned

Political Parties’, Election Law Journal 16(2): 237–246 (2017).
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emergency provisions, and civilian control of the military, to be deployed depending
on the nature of the threat.8

The logic of party bans overlaps with that of unconstitutional constitutional
amendment doctrines. Just as the latter seeks to prevent otherwise procedurally
sound amendments when they substantively undermine democracy and the rule
of law, so too party bans seek to prevent not just parties that advocate or engage in
violence but also those that threaten ‘a “legal” anti-democratic takeover of the state
apparatus’.9 The hope is that when such subterfuge is afoot, there remain legal
resources for courts to intervene before the whole democratic edifice is taken down.
However, we can find more direct connections between party bans and eternity

clauses. One of the distinctions between rationales for party bans traces a shift from
Weimar-inspired bans to a ‘legitimacy paradigm’.10 The former are aimed at parties
that seek to abolish democracy wholesale and have been enforced against Nazi,
fascist, communist, and, more recently, Islamist parties. The latter seeks to justify the
proscription of those parties that ‘threaten certain elements within the liberal consti-
tutional order, such as commitment to equality and non-discrimination, the abso-
lute commitment to a nonviolent resolution of disputes or secularism’.11 This has led
to bans on ethnic and religious parties, which have assumed the place of ideological
parties in the postwar period.12 However, the logic of Weimar – the fear that mass
parties gone awry would destroy democracy wholesale – does not apply neatly to
religious and ethnic parties, particularly in a pluralist, multicultural society.13

Challenges to political identity are vaguer, more diffuse, and therefore more elusive
than frontal attacks on democratic institutions, and the danger of essentialising
identity – itself a catch-all concept – may be inherent in such bans.14 Eternity
clauses, especially those insulating state characteristics such as the form of govern-
ment, territorial integrity or unity, official language or religion/secularism, are
precisely aimed at defining such a political identity and placing it beyond the reach
of political contestation.15

8 Zachary Elkins, ‘Militant Democracy and the Pre-emptive Constitution: From Party Bans to
Hardened Term Limits’, Democratization 29(1): 174–198 (2022).

9 Matthijs Bogaards, Matthias Basedau, and Christof Hartmann. ‘Ethnic Party Bans in Africa:
An Introduction’, Democratization 17(4): 605 (2010).

10 Gur Bligh, ‘Defending Democracy: A New Understanding of the Party-Banning
Phenomenon’, Vanderbilt Journal of Transnational Law: 1321–1380 (2013); Angela K. Bourne
and Fernando Casal Bértoa, ‘Mapping “Militant Democracy”: Variation in Party Ban Practices
in European Democracies (1945–2015)’, European Constitutional Law Review 13: 221, 243
(2017).

11 Bligh, ‘Defending Democracy’, 1345.
12 Nancy L. Rosenblum, ‘Banning Parties: Religious and Ethnic Partisanship in Multicultural

Democracies’, Law & Ethics of Human Rights 1(1): 17–59, 22 (2007).
13 Ibid., 23.
14 Ibid., 59.
15 Suteu, Eternity Clauses in Democratic Constitutionalism, ch. 1.
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The move away from the Weimar paradigm, then, elevates the risk that party bans
be abused for partisan purposes.16 One example would be government self-
entrenchment against political opponents, the latter recast as enemies of liberal
democracy and as such eliminated from political competition. There is also a
heightened danger that party proscription follows a process of ‘securitisation’, such
as bans in the name of protecting ‘national communities from challenges to core
identities and values’.17 Religious, ethnic, and regional parties, whose banning may
compound discrimination already experienced by the communities they represent,
are most likely to be cast as ‘existential threats’ to the state and as a consequence
would also see legitimate avenues for political expression and contestation closed
off.18 Insofar as the status quo is the baseline against which unlawful party ideology
and behaviour is to be measured, parties organised precisely to contest that status
quo become pariahs by default.19 As we will see, party bans in conjunction with
constitutional unamendability compound these dangers and judicial oversight may
not in fact act as the neutral safeguard some have hoped it to be.20

I will discuss three instantiations of these different rationales: party bans in the
name of a democratic principle enshrined in an eternity clause, illustrated by
Germany; bans of ethnic, separatist, or religious parties in the name of unamendable
secularism or territorial integrity and unity, such as in Turkey; and indirect restric-
tions, where parties are not banned outright but prevented from standing for
elections for alleged breaches of state ideology, as in Israel. Insights from other
national contexts are brought in where relevant. These examples show how una-
mendability has been deployed to reinforce democracy not just at a high level of
abstraction or in its minimal understanding but in response to locally specific
evaluations of democratic threats, sometimes with the effect of significantly skewing
the electoral arena. In some cases, such as Germany’s, courts have been astute at
modulating the forcefulness of their intervention over time, balancing the threat
posed by a given party against the anti-democratic effects of its ban. In other
instances, however, such as Turkey’s, courts have adopted a much more rigid
approach, reinforced by an extensive eternity clause. In others still, such as
Israel’s, party bans have reinforced an ever more exclusionary notion of citizenship.

I will show that the entrenchment of democracy through eternity clauses,
whether explicit or implicit, is not always limited to minimal conceptions of
democracy. Nor, indeed, is it always interpreted by courts and other constitutional
actors as leaving room for the contestation of a single, sometimes exclusionary
conception of democracy. In practice, such interpretations have led to party bans
and interventions in parliamentary politics that at least in some instances have

16 Bligh, ‘Defending Democracy’, 1377.
17 Bourne and Casal Bértoa ‘Mapping “Militant Democracy”’, 246.
18 Bligh ‘Defending Democracy’, 1378; Rosenblum ‘Banning Parties’, 58.
19 Rosenblum ‘Banning Parties’, 60.
20 See Bligh ‘Defending Democracy’, 1378–1379.
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silenced reasonable disagreement and reduced electoral competition. As such, and
like other types of eternity clauses, there is a dark side to democratic unamendability
of which it is imperative we remain vigilant.21 Put differently, the constitutional
entrenchment of democratic commitments to the point of rendering them una-
mendable may yet undermine rather than strengthen those same commitments.

12.1.1 Anti-democratic Parties

The most straightforward case for a democratic defence involving prohibiting parties
would seem to be that involving those organisations advocating for democracy’s very
demise. Germany’s Basic Law is often analysed as the epitome of a constitution that
embraces militant democratic goals. It does so, among other means, by enshrining
the democratic principle (Article 20(1)), which it then renders unamendable
through the Ewigkeitsklausel in Article 79(3). Importantly, however, the Basic Law
for the first time recognised political parties as constitutional actors and enshrined
their protection as well as their duties in Article 21. Thus, they are recognised as
opinion formers but also required to be internally democratic, publicly accountable
financially, and – according to Article 21(2) – they are subject to the Federal
Constitutional Court which can rule them unconstitutional should ‘their aims or
the behaviour of their adherents, seek to undermine or abolish the free democratic
basic order or to endanger the existence of the’ state. Article 21 therefore aims to walk
the tightrope between extending constitutional protection to parties, in direct
response to the perceived failures of Weimar and its poorly institutionalised party
structure,22 while at the same time requiring them to abide by the democratic rules
of the game under threat of unconstitutionality.
There have been two successful party ban cases in Germany: the Socialist Reich

Party (the party-heir to the Nazis) and the Communist Party, both in the immediate
post-war years.23 In banning both parties, the Constitutional Court laid out its test in
such cases as involving assessing a party’s internal structure and public actions and
statements and opting for the ban only when the party seeks to topple supreme
fundamental values of the free democratic order that are embodied in the Basic
Law. The Court did not, in the two cases, rely on Article 79(3) for its determination.
The link to the eternity clause was indirect, insofar as the democratic principle
under threat was unamendable. Its unamendability signalled its centrality to the
constitutional order, as well as its non-negotiable status.

21 Suteu, Eternity Clauses in Democratic Constitutionalism, 3.
22 Cindy Skach, Borrowing Constitutional Designs: Constitutional Law in Weimar Germany and

the French Fifth Republic. Princeton University Press, 2005, 38, 52–57, 68; Cindy Skach,
‘Political Parties and the Constitution’, in The Oxford Handbook of Comparative
Constitutional Law ed. Michel Rosenfeld and András Sajó. Oxford University Press, 2012, 878.

23

2 BVerfGE 1 (1952) (‘Socialist Reich Party’) and 5 BVerfGE 85 (1956) (‘Communist Party’).
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More recently, the German Constitutional Court changed its approach to party
bans. This was seen in the 2017 attempt to ban the Neo-Nazi Nationaldemokratische
Partei Deutschlands (NPD), which the Court declined to do on account of the
party’s perceived electoral insignificance and the strength of German democracy
against such threats.24 The Court no longer found it sufficient for a party to be
shown to pursue anti-constitutional aims; proof of its potential to be successful
would now also be required: ‘a presumption that the criterion of “seeking” has been
met only if there are specific weighty indications suggesting that it is at least possible
that a political party’s actions directed against the goods protected under Article 21(2)
GG may succeed (potentiality)’.25 Given the extreme nature of a ban, the Court
would henceforth impose one only if the political party has sufficient means to exert
influence due to which it does not appear to be entirely unlikely that the party will
succeed in achieving its anti-constitutional aims, and if it actually makes use of its
means to exert influence.26

In other words, even while the criteria developed in the 1950s cases might have
otherwise led to a ban, the Court balanced this against the perceived consolidation
of German democracy, which was deemed robust enough not to need to go down
the more militant route of a ban.

Importantly, the 2017 judgment for the first time clarified the relationship
between Article 21(2) and the eternity clause in Article 79(3). Insofar as specifying
the meaning of “free democratic basic order” in the former, the Court explained
that ‘its regulatory content cannot be defined by means of general recourse to Art. 79
(3) GG but is limited to those principles which are absolutely indispensable for the
free democratic constitutional state’; instead, the Court anchored its meaning in ‘the
principle of human dignity (Art. 1(1) GG), which is specified in greater detail by the
principles of democracy and the rule of law’.27 The Court thus explained that it
would read Article 21(2) in a more limited manner, concentrating ‘on a few central
fundamental principles which are absolutely indispensable for the free constitu-
tional state’, invoking the importance of the political will–formation role of parties.28

The content of the eternity clause goes beyond this minimal conception of democ-
racy, the Court said, such as by protecting republicanism and federalism.29 Given
that ‘constitutional monarchies and centralised states can also be in accordance with
the guiding principle of a free democracy’, the Court would not ban parties on
account of challenging these unamendable features of German democracy.30

24 BVerfG 17 January 2017, 2 BvB 1/13 (2017) (‘National Democratic Party II’). An earlier attempt to
ban the NPD had failed in 2003 on procedural grounds. See BVerfG 18 March 2003, 2 BVB 1/
01 (‘National Democratic Party I’).

25 National Democratic Party II, para. 585.
26 Ibid., para. 586.
27 Ibid., para. 529.
28 Ibid., para. 535.
29 Ibid., para. 537.
30 Ibid.
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This aspect of the 2017 judgment has been termed ‘surprising’ and ‘certainly not
warranted by the case at hand’.31 The narrower interpretation of Article 21(2) aimed
at aligning of German law with European human rights law in this area. The
European Court of Human Rights (ECtHR) has assessed party bans to include both
acceptance of democratic contestation of the current dispensation of state principles
and structures32 and a higher ‘imminent threat’ standard for assessing the danger
posed.33 With this move, however, the German Constitutional Court has been
viewed as selecting a ‘core of the core of the Grundgesetz’ that in practice might
allow a party to advocate unconstitutional change that could only be achieved by
violating the eternity clause – a ‘stunning’ result.34

The 2017 judgment also had a series of important consequences. In doctrinal
terms, it means the German Federal Constitutional Court has now added a timing,
contextual element to its assessments of party ban requests. Thus, the substantive test
of whether the party opposes the democratic order is now complemented by a ‘risk
calculation’ test that looks at the potential of that party to realise its goals.35 It has
been argued that the Court created a new category of party in Germany: one that
engages in anti-constitutional activity but lacks the potential to realise its aims.36

Article 21 has also been amended to enable the removal of funding from this new
category of ‘anti-constitutional but not unconstitutional’ parties,37 with the Federal
Constitutional Court retaining sole competence to decide on such funding strip-
ping. The practical effects of this change, as we know from the literature on indirect
party bans achieved via restrictive regulation, may yet amount to a de facto ban.
These changes have been controversial, with some viewing Article 21’s amend-

ment as introducing a form of party differentiation that breaches the principle of
party equality in German constitutional law.38 The German eternity clause comes
back into the picture insofar as it insulates from amendment the principle of
democracy enshrined in Article 20(1), which could be seen as preventing such
unequal treatment among parties. Following this line of interpretation might even
lead to a finding that the amended text of Article 21 amounts to ‘unconstitutional
constitutional law’.39 At the very least, the 2017 judgment introduced an element of

31 Lasse Schuldt, ‘Mixed Signals of Europeanization: Revisiting the NPD Decision in Light of
the European Court of Human Rights’ Jurisprudence’, German Law Journal 19(4): 817–844,
826 (2018).

32 Socialist Party v. Turkey (Application No. 21237/93), Grand Chamber Judgment, 25 May 1998,
para. 47.

33 See discussion of the Refah Partisi case in Section 12.1.2.
34 Schuldt, ‘Mixed Signals of Europeanization’, 825.
35 Gelijn Molier and Bastiaan Rijpkema, ‘Germany’s NewMilitant Democracy Regime: National

Democratic Party II and the German Federal Constitutional Court’s “Potentiality” Criterion
for Party Bans’, European Constitutional Law Review 14: 394–409, 408 (2018).

36 Ibid.
37 Schuldt, ‘Mixed Signals of Europeanization’, 837.
38 See ibid., 844.
39 Ibid.
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uncertainty regarding the interpretation of the core of the Basic Law. Uncertainty
also now exists about the application of the new standard for determining when a
ban is to be imposed, insofar as the Court left open the questions of how many seats
should a party have or how close to power should it be before it is deemed dangerous
are now open-ended questions.40

12.1.2 Ethnic, Separatist, and Religious Parties

A more complex case is that of parties said to be organised along ethnic or separatist
lines, whose purported threat to the democratic state would amount to their
challenging of its territorial makeup, as well as that of religious parties, whose attack
on secularism has been viewed as an attack on state foundations. Turkey is infamous
for its rich experience with both types of party bans. According to one study, there
have been twenty-seven party bans in Turkey between 1961 and 2019, banning either
Kurdish separatist parties (said to breach unamendable territorial integrity) or parties
seen to promote political Islam (said to breach unamendable secularism).41 Another
study looking at the 1983–2015 period, found Turkey overrepresented among
European party bans with sixteen out of fifty-two (31 per cent).42 A recurrent feature
of Turkey’s democratisation process,43 party bans have not been limited to elector-
ally insignificant actors. They have included parties with significant parliamentary
presence and even part of ruling government coalitions.44

One might wonder about the relevance of including an ‘incomplete democracy’
such as Turkey’s in this analysis. However, party ban studies have found such
‘incomplete democracy bans’ to be the largest category of party bans (at least in
Europe), especially when it comes to sub-state nationalist parties.45 Turkey’s
example is also illustrative for how bans on salient parties come about and their
effects, whether we consider national (as in the case of the Welfare Party) or sub-
national salience (as in the case of Kurdish parties). Especially when considering
party success at the sub-national level, we find similar considerations present when
banning parties in Germany, Spain, Belgium, or Greece.46 Moreover, in terms of

40 Molier and Rijpkema, ‘Germany’s New Militant Democracy Regime’, 409.
41 Gözde Böcü and Felix Petersen, ‘Debating State Organization Principles in the Constitutional

Conciliation Commission’, in The Failure of Popular Constitution Making in Turkey:
Regressing Towards Autocracy ed. Felix Petersen and Zeynep Yanaşmayan. Cambridge
University Press, 2019, 150.

42 Bourne and Casal Bértoa, ‘Mapping “Militant Democracy”’, 230.
43 Sabri Sayarı, ‘Party System and Democratic Consolidation in Turkey: Problems and Prospects’,

in Turkey’s Democratization Process ed. Carmen Rodríguez, Antonio Ávalos, Hakan Yılmaz,
and Ana I. Planet. Routledge, 2014, 101.

44 Dicle Koğacıoğlu, ‘Progress, Unity, and Democracy: Dissolving Political Parties in Turkey’,
Law & Society Review 38(3): 433–462, 443 (2004).

45 However, ‘fewer incomplete democracies have banned parties than those that have not banned
parties’. Bourne and Casal Bértoa ‘Mapping “Militant Democracy”’, 233.

46 Ibid., 232.
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the link to unamendability, a democratising context such as Turkey’s is fertile
ground to test eternity clauses’ ability to protect fragile democratic gains and foster
abidance to constitutional democracy.
Turkey’s constitution contains several unamendable provisions. Article 4 renders

unamendable the republican character of the state as well as Articles 2 and 3, which
in turn entrench, among others, the state’s democratic and secular character as well
as its territorial integrity. These principles are embedded in the constitutional text
also outside these two provisions, however. Thus, secularism is further protected by
the preamble that mandates ‘that sacred religious feelings shall absolutely not be
involved in state affairs and politics as required by the principle of secularism’, by
Article 13 as a ground for rights limitations, and by Article 14 on the abuse of rights,
among others. Article 68 of the Turkish Constitution explicitly requires party statutes
and programmes to respect the independence of the state, its indivisible territorial
and national integrity, human rights, equality and the rule of law, national sover-
eignty, and the principles of the democratic and secular republic. The Turkish
Constitutional Court thus had a rich textual panoply on which to construct not only
its unamendable constitutional amendment doctrine47 but also its party ban
case law.
When it comes to bans on separatist parties, the case of Halkin Emek Partisi

(HEP), the People’s Labour Party,48 is instructive. The court found the Kurdish
party, having promoted Kurdish political and cultural rights, to have threatened the
unity of the nation-state and thus to be in breach of several constitutional provisions,
including unamendable ones. The preamble of the Turkish Constitution declares
‘the eternal existence of the Turkish Motherland and Nation and the indivisible
unity of the Sublime Turkish State’, while unamendable Article 3 declares the state,
with its territory and nation, ‘an indivisible entity’ and the national language
Turkish. Other constitutional provisions also mention territorial integrity, such as
Article 14 on the prohibition of abuse of fundamental rights.
Roznai and I have argued elsewhere that declaring territorial integrity unamend-

able tends to occur in the face of internal contestation of the constitutional dispen-
sation and of external threats to the state’s boundaries, illustrating our argument with
the (sadly, since all too relevant) example of Ukraine.49 But whereas courts will be
powerless against the latter, they can and have exercised their interpretive powers to
operationalise unamendable territorial integrity internally. In the words of one

47 Kemal Gözler, Judicial Review of Constitutional Amendments: A Comparative Study. Ekin
Press, 2008; Tarik Olcay, ‘The Unamendability of Amendable Clauses: The Case of the
Turkish Constitution’, in An Unamendable Constitution? Unamendability in Constitutional
Democracies ed. Richard Albert and Bertil Emrah Oder. Springer, 2018, 313–343.

48 Case No. 1992/1 (Political Party Dissolution), Decision No.: 1993/1, 14 July 1993.
49 Yaniv Roznai and Silvia Suteu, ‘The Eternal Territory? The Crimean Crisis and Ukraine’s

Territorial Integrity as an Unamendable Constitutional Principle’, German Law Journal 16(3):
542–580 (2015).
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author, the Turkish court invoked constitutional text and the history of post-Ataturk
Turkey to find that ethnic or language groups would be denied minority status on
account of its incompatibility with national unity: ‘The state was unitary, the nation
was a whole, and arguments to the contrary could only be seen as unwarranted
foreign influences intensified by the rhetoric of human rights and freedoms.’50

In the party ban literature, Turkey’s would be an example of the ‘legitimacy
paradigm’ casting Kurdish parties as an ‘existential threat’ to the state for demanding
cultural and territorial accommodation.

It should be noted that bans on Kurdish parties coexist with other measures that
limit political representation in practice. A 10 per cent electoral threshold for
gaining seats in Parliament was in place until 2022, having been introduced by
generals after the 1980 coup in a bid to address political fragmentation. This
unusually high threshold curtailed the political representation of not only the
Kurdish community but wider Turkish society insofar as it precluded the parliamen-
tary voice of numerous smaller (mainly leftist) parties. By one study, as many as a
quarter of voters were disenfranchised as a result of the 10 per cent threshold.51 Its
effects also extended to increasing the share of parliamentary seats allocated to the
AKP, which enjoyed repeat absolute and even supermajorities that in turn allowed it
to push through constitutional reform. For example, the AKP held over two-thirds of
seats on only 34 per cent of the votes cast following the 2002 election, when some
46 per cent of votes had been redistributed. The threshold has only been reduced to
7 per cent in 2022 following a split in the Nationalist Movement Party (MHP), the
AKP’s traditional coalition partner, which would have seen it remain outside
parliament had the 10 per cent bar stayed in place.

Interestingly, two candidates in the 2002 election whose party did not enter
parliament lodged an application with the European Court of Human Rights
alleging that the threshold of 10 per cent imposed nationally for parliamentary
elections interfered with the free expression of the opinion of the people in the
choice of the legislature, relying on Article 3 of Protocol No. 1 to the European
Convention on Human Rights. The ECtHR Grand Chamber disagreed and
accepted the Turkish Government’s justification of the threshold as aimed at
‘avoiding excessive and debilitating parliamentary fragmentation and thus of
strengthening governmental stability’.52

50 Koğacıoğlu, ‘Progress, Unity, and Democracy’, 447; for a similar discussion of the Romanian
Constitutional Court interpreting unamendable provisions on territory to block administrative
territorial reorganisation, see Silvia Suteu, ‘The Multinational State That Wasn’t: The
Constitutional Definition of Romania as a National State’, Vienna Journal on International
Constitutional Law 11(3): 413–435 (2017).

51 Soner Cagaptay, ‘Turkey’s Threshold’, The Washington Institute (9 May 2011), www
.washingtoninstitute.org/policy-analysis/turkeys-threshold.

52 Yumak & Sadak v. Turkey (Application no. 10226/03), Grand Chamber Judgment, 8 July 2008.
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An even more famous instance of a party ban in Turkey was the prohibition of the
Refah Partisi, the Welfare Party.53 The threat the Constitutional Court identified to
the democratic system was said to be the party’s embrace of Shari’a law, contradict-
ing the unamendable secularism enshrined in the Turkish Constitution. The court
defined secularism as ‘a way of life that has destroyed the medieval scholastic
dogmatism and has become the basis of the vision of democracy that develops with
the enlightenment of science, nation, independence, national sovereignty, and the
ideal of humanity’.54 The court proceeded to defend this understanding of secular-
ism as reinforcing the protection of religion itself, insofar as by separating it from
politics, religion ‘is saved from politicization, saved from being a tool of adminis-
tration and kept in its real respectable place which is the conscience of the people’.55

The same logic was later invoked in the even more famous Headscarf decision.56

There, the Turkish Constitutional Court invalidated an amendment meant to
abolish the ban on headscarves in universities on grounds of equality and the right
to education in the name of secularism, said to be an essential condition for
democracy and ‘a guarantor of freedom of religion and of equality before the law’.57

The court invoked the language of militant democracy and stayed silent on the
political implications of banning what by then had become the most electorally
significant party in the country, in power for two years. In fact, according to some
observers, reducing electoral competition had been precisely the point, revealing the
Constitutional Court’s own political bias in favour of secularist elites.58 Even on the
face of the judgment, we find its discussion of the notion of democracy it was
defending to have been limited and unsystematic59 and its assessment of democratic
threats black and white. The court’s reasoning left no room for democracy’s inner
tensions and only saw it as ‘a formal category, an abstract entity in need of
protection’.60

On this occasion again the European Court of Human Rights endorsed the
Turkish Constitutional Court’s decision. In its own highly contested Refah Partisi
case, the ECtHR accepted the militant democratic argument once more.61 It found

53 Case No. 1997/1 (Political Party Dissolution), Decision No.: 1998/1, 16 January 1998.
54 Cited in Koğacıoğlu, ‘Progress, Unity, and Democracy’, 450.
55 Ibid.
56 Decision of 5 June 2008, E. 2008/16; K. 2008/116, Resmi Gazete, 22 October 2008, No. 27032,

109-52. See a fuller discussion of the case in Yaniv Roznai and Serkan Yolcu, ‘An
Unconstitutional Constitutional Amendment – The Turkish Perspective: A Comment on
the Turkish Constitutional Court’s Headscarf Decision’, International Journal of
Constitutional Law 10(1): 175–207 (2012).

57 Ibid., 179.
58 Böcü and Petersen, ‘Debating State Organization Principles in the Constitutional Conciliation

Commission’, 150 and 159.
59 Ibid., 153.
60 Koğacıoğlu, ‘Progress, Unity, and Democracy’, 453 and 457.
61 Refah Partisi (the Welfare Party) and Others v. Turkey (Applications Nos. 41340/98, 41342/98,

41343/98 et al.), Grand Chamber Judgment, 13 February 2003.
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Shari’a to be incompatible with the fundamental principles of democracy, legal
pluralism meant to implement it to undermine individual rights, and the possibility
of recourse to force to gain political power – read into the ambiguity of jihad – to
justify forceful state action, including a party ban. The fact of Refah’s being in power
was actually read as even more reason to intervene, insofar as the ECtHR saw it as
making the party more likely to implement its agenda.

Turkey’s experience is illustrative of the ways in which eternity clauses can
underpin party bans with at times far-reaching effects on electoral democracy.
Democracy itself may be part of the Turkish Constitution’s unamendable core,
but it is a particular understanding of it: certainly secular and, via unamendable
territorial integrity and official language, also nationalist and majoritarian. The
constitution works in tandem with other tools to restrict access to the electoral
arena, such as electoral thresholds. Interestingly, the Constitutional Court has
adopted an expansive reading of the reach of these unamendable provisions, apply-
ing them to party ban cases and not only unconstitutional constitutional amend-
ment cases. Moreover, we see that appeals to supranational standards of human
rights protection reinforced the Turkish Court’s reading of the constitution and
militant defence of it. The ECtHR was concerned with showing due regard to
Turkey’s history of political fragmentation – when the 10 per cent electoral threshold
was challenged – and to the rigid understanding of secularism that justified banning
even a governing party that had not taken steps to implement an Islamist agenda.
In so doing, both the national and the supranational court narrowed the scope of
what Turkish democracy could mean, ironically contributing to the erosion of
multi-party democracy in the country over the long term and facilitating the political
dominance of the AKP.62

12.1.3 Indirect Party Bans

It is not always the case that parties are restricted from the electoral arena through an
outright legal ban. Instead, they may be prevented from standing for elections or
accessing public funding indirectly, such as through restrictions on ideological
commitments. This is arguably the case in Israel, where parties that would seek to
challenge the Jewish and democratic definition of the state are not permitted to
stand for elections. From one perspective, this could be added to the examples of
anti-democratic party bans discussed above. However, the particular Israeli situation
warrants a separate examination: not only are we dealing with an incompletely
codified constitutional system, where the constitutional basis for restricting political

62 Fernando Casal Bértoa and Angela K. Bourne, ‘Prescribing Democracy? Party Proscription and
Party System Stability in Germany, Spain and Turkey’, European Journal of Political Research
56(2): 440–465 (2017); Pelin Ayan Musil, ‘Emergence of a Dominant Party System after
Multipartyism: Theoretical Implications from the Case of the AKP in Turkey’, South
European Society and Politics 20(1): 71–92 (2015).
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parties is thus less clear-cut, but the country’s ethno-religious definition and political
division make it a unique case.
One may be sceptical from the outset as to whether the question of unamend-

ability even arises in Israel. Given the Israeli system’s incomplete constitutionalisa-
tion via a series of Basic Laws, all arguably open to amendment by the Knesset, one
might think unamendability foreign to Israeli legal thought or judicial practice.
Moreover, the Israeli Supreme Court has recognised the Knesset as sitting not only
as a legislative assembly but also as a constituent body.63 This would seem to suggest
its legislative powers limitless, including in the constitutional realm. However,
already in the famous Bank Mizrahi judgment, the Supreme Court indicated that
only another Basic Law could alter a previously enacted one and also that certain
constitutional values would operate as limits on the Knesset’s constituent power.64

Later case law clarifying that those limits embodied the Jewish and democratic
nature of the state.65

Thus, even in the absence of a formal eternity clause, it has been argued that
Israel does exhibit a form of implied unamendability. Aharon Barak has claimed
Israel to be an example of a narrower form of unamendability, one operating in the
absence of a textual eternity clause but whose object was the Jewish and democratic
nature of the state as laid out in the country’s Declaration of Independence.66

Consequently, while a future Israeli constitution might expand the scope of una-
mendability to include things like judicial review or independence, until the process
of constitutionalisation is completed, Barak has argued, only the state’s definition
would amount to a substantive limit on Basic Laws.67 More recently, Mazen Masri
has argued that two forms of unamendability operate in the Israeli system: one
concealed, through controlling the composition of the Knesset, and one unwritten
and judicially created.68 Like Barak, he views these as resulting in the entrenchment
of the definition of the state. Additionally, however, Masri finds unamendability also
to be a vehicle through which to embed a hierarchy among citizens and to reinforce
favourable status for certain groups.
Understanding how this form of unamendability has impacted the electoral and

parliamentary arenas in Israel requires a trip back in time. In the 1965 Yeredor case,

63 CA 6821/93 Bank Mizrahi HaMe’ouha v. Migdal Kfar Shitofui (1995), IsrSC 49 (2) 221.
64 Bank Mizrahi, 394. See also discussion in Suzie Navot and Yaniv Roznai, ‘From Supra-

Constitutional Principles to the Misuse of Constituent Power in Israel’, European Journal of
Law Reform 21(3): 403–423 (2019).

65 HCJ 6427/02 The Movement for the Quality of Governance in Israel v. The Knesset (2006) and
HCJ 4908/10 Bar-On v. The Knesset (2010).

66 Aharon Barak, ‘Unconstitutional Constitutional Amendments’, Israel Law Review 44: 321 (2011).
67 Ibid.
68 Mazen Masri, The Dynamics of Exclusionary Constitutionalism: Israel as a Jewish and

Democratic State. Hart, 2017; Mazen Masri, ‘Unamendability in Israel: A Critical
Perspective’, in An Unamendable Constitution? Unamendability in Constitutional
Democracies ed. Richard Albert and Bertil Emrah Oder. Springer, 2018, 169–193.
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the Supreme Court upheld the electoral disqualification of the Socialist List, a
principally left-wing Arab list.69 The ground invoked was that the party did not
respect the ‘fact’ of Israel’s founding as an eternal Jewish state, fulfilling the right to
self-determination of the Jewish people.70 The party’s programme was seen as
sharing premises with that of the previously banned Al-Ard pan-Arab movement.
The state saw the movement as a threat to Zionism and as such to its own existence
and the Central Elections Committee agreed, despite no formal statutory basis to
block the party’s candidacy; the Supreme Court nevertheless endorsed the
Committee’s decision.71 The Weimar experience and the concept of militant or
defensive democracy, respectively, were invoked by the majority justices in their
opinions. Neither the unlikely electoral success of the party nor its emphasis that it
was contesting the Jewish but not the democratic nature of the state factored into the
decision.72

While the Supreme Court later adopted a narrow interpretation of this judgment,
the case already at the time raised the question of whether a judicially created ‘supra-
constitution’ had emerged.73 Others see it as creating an implicit eternity clause
whose effect is pre-emptive, by screening in advance ideas that can enter the
Knesset.74 The implications are especially significant given the Knesset’s double
role as ordinary legislature and constituent assembly. It has thus been argued that in
Israel, revolutionary amendments are neutralised before even entering the constitu-
ent arena, insofar as their very initiators are precluded from even attempting to enter
its gates.75

The Knesset adopted Amendment 7A to The Knesset Basic Law in 1985.
It enshrined in law the self-defensive understanding of Israeli democracy, which
‘allows Israel to ban a list or candidate who supports armed struggle against the state
of Israel, who negates the existence of the state of Israel as the state of the Jewish
people, or incites to racism’. In 1988, the extreme right-wing anti-Arab party Kach
was prevented from contesting elections on this new legal basis, as a racist party.
Despite the passing of Amendment 7A, no party has been banned on the second
ground since 1965.76 The Israeli Supreme Court in later cases distinguished the
Yeredor case as an extreme measure, whereas in other instances – such as the

69 Ami Pedahzur, The Israeli Response to Jewish Extremism and Violence: Defending Democracy.
Manchester University Press, 2018, 33.

70 Masri, ‘Unamendability in Israel’, 176, citing EA 1/65 Yeredor v. Chairman of the Central
Elections Committee for the Sixth Knesset (1965), IsrSC 19 (3) 365.

71 Masri ‘Unamendability in Israel’, 176.
72 Pedahzur, The Israeli Response to Jewish Extremism and Violence, 33.
73 Shlomo Guberman, ‘Israel’s Supra-constitution’, Israel Law Review 2: 455–474, 460 (1967).
74 Masri ‘Unamendability in Israel’, 178.
75 Sharon Weintal, ‘The Challenge of Reconciling Constitutional Eternity Clauses with Popular

Sovereignty: Toward Three-track Democracy in Israel as a Universal Holistic Constitutional
System and Theory’, Israel Law Review 44: 449–497, 468 (2011).

76 Pedahzur, The Israeli Response to Jewish Extremism and Violence, 34; Nir Kedar, Law and
Identity in Israel: A Century of Debate. Cambridge University Press, 2019, 125.
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attempted ban of the Progressive List for Peace – it declined to find evidence of the
impugned party seeking the dissolution of the state.77 The Supreme Court
attempted to ground the definition of the state in universalist, liberal values, with
its former Chief Justice Barak equating Jewish values not with religious values but
with Western democratic principles.78 In 2002, the Knesset amended 7A and
changed this second ground for party proscription to a ban on negating ‘the
existence of the state of Israel as a Jewish and democratic state’, part of the growing
shift towards entrenching a particular view of state identity in law.
Kedar, reconstructing the origins of the catchphrase ‘Jewish and democratic’ in

Israeli legislation, refers to it as having been born ‘almost inadvertently’.79 The
language was introduced during negotiations for the 1992 Basic Law: Human
Dignity and Liberty and Basic Law: Freedom of Occupation to placate fears that
religious practices previously accommodated would now risk being found discrimin-
atory.80 Thus, it was a matter of political compromise, as part of ‘a fight over the
division of political power between the state and the religious establishment’.81 The
expression was seen as ambiguous enough to appease different sides in the debate
and the courts remained reluctant to give it effect.82 The task of constitutionally
defining state identity and building consensus could be once more relegated to
another day.
However, developments since 2014 moved away from this universalist logic. With

the passing of the Basic Law: Referendum that year, strict restrictions were placed on
governmental action affecting the territory of Israel, which in turn limits possible
routes to a peace agreement.83 Then in 2018, the Basic Law: Israel as the Nation
State of the Jewish People was adopted. In addition to listing state symbols, recog-
nising Hebrew as the official language (with Arabic afforded a special status) and
recognising Jewish settlement as a national value, the law controversially declared
the Jewish nature of the state without making reference to its democratic character,
or indeed to a principle of equality. Many saw the 2018 law as entrenching the state
definition as well as the erosion of equality rights of both individuals and non-Jewish
groups in Israel.84 At the very least, it ‘create[d] the impression that the Jewish

77 Neiman v. The Chairman of Central Elections Committee for the Eleventh Knesset [1984] IsrSC
39 (2) 225.

78 Hanna Lerner, ‘Permissive and Unpremissive Constitution Making’, Law & Ethics of Human
Rights 16(2): 321–346, 330 (2022).

79 Kedar, Law and Identity in Israel, 123.
80 Ibid.
81 Ibid.
82 Ibid.
83 Lerner, ‘Permissive and Unpremissive Constitution Making’, 330–331.
84 Yousef T. Jabareen, ‘Enshrining Exclusion: The Nation-State Law and the Arab-Palestinian

Minority in Israel’ in Jewish State, Democracy, and the Law ed. Simon Rabinovitch. Hebrew
Union College Press, 2018, 249–264; Roznai and Brandes, ‘Democratic Erosion, Populist
Constitutionalism, and the Unconstitutional Constitutional Amendments Doctrine’.
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character of the state takes precedence over democracy’.85 This impression was hard
to escape given that the law’s supporters had expressed hope it ‘would end the
Supreme Court’s increasing bias, since the 1990s, in favour of human rights and
democracy and against the states’ Jewish identity’.86

Fifteen petitions were lodged with the Supreme Court challenging the Basic Law
as an unconstitutional constitutional amendment. In 2021, the Supreme Court
rejected the petitions and found the legislation compatible with the other Basic
Laws of Israel.87 It emphasised the declaratory nature of the law and rejected its
interpretation as discriminatory in light of other guarantees of individual rights in
Israeli law. The only Arab judge on the Court was the sole dissenting voice. In his
view, the law contradicted the state’s democratic nature and undermined equality by
ignoring Arab and Druze citizens.

The 2021 decision was an attempt by the Supreme Court to square the circle:
neither to outright reject the petitions nor to find in their favour by, for the first time,
striking down a basic law as unconstitutional. The Court attempted to neutralise the
potentially discriminatory nature of the law via interpretation by emphasising its
declaratory nature. There are certainly those who believe it would have been ‘an
extremely unfortunate move’ for the Court to strike down the law as an unconsti-
tutional constitutional amendment before it was ever applied.88 However, when
viewed as one piece of a larger puzzle, the 2021 decision does little to assuage fears
that the 2018 law further eroded the purposeful ambiguity of the ‘Jewish and
democratic’ definition of the state. We see instead the trajectory being an ever more
exclusionary understanding of the state, one that fuses the democratic and Jewish
characteristics thus making it impossible for the latter to be challenged without the
former also being presumed attacked. Moreover, reforms were introduced in early
2023 to curb the Supreme Court’s powers of judicial review, introduce government
control over judicial appointments, and give the Knesset powers to override
Supreme Court rulings. If adopted, the prospect of a politicised Court far less
inclined to walk the interpretive tightrope discussed above becomes near certainty.

12.2 UNAMENDABILITY AND PARLIAMENTARY POLITICS:
PARLIAMENTARY MANDATES

I wish also briefly to discuss another type of judicial intervention in electoral politics
facilitated by unamendability: instances in which courts intervene to protect the
electoral or parliamentary arena in the name of an eternity clause. The case I will
discuss here is by now famous in the literature and concerns a Czech Constitutional

85 Kedar, Law and Identity in Israel, 133.
86 Ibid.
87 HCJ 5555/18 Hassoun v. The Knesset and 14 other petitions (2021).
88 Ruth Gavison, ‘Reflections on the Nation-State Law Debate’, in Jewish State, Democracy, and

the Law ed. Simon Rabinovitch. Hebrew Union College Press, 2018, 346.
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Court decision from 2009.89 This was the decision setting out the material core
doctrine of the court, grounded in Article 9(2) of the Czech Constitution, which
reads: ‘Any changes in the essential requirements for a democratic state governed by
the rule of law are impermissible.’
But first, some background to the 2009 crisis resulting in the case. In March 2009,

after four failed attempts, the parliamentary opposition succeeded in passing a no
confidence vote against the Government. An early dissolution of the Assembly of
Deputies and early elections was seen as desirable. The constitutional procedure to
follow would have involved first proving that the legislative body was unable to
function effectively, which in turn involved one of three scenarios: either three
failed consecutive attempts at confidence votes in a new Government, or a failed
vote on a government bill on which the Government had attached the issue of
confidence, or, finally, when the Assembly had been adjourned for a longer period
than permitted by the constitution (Article 35(1)). Even under these scenarios, the
procedure is not automatic but merely empowers the President to act. The cumber-
some procedure was seen as too time-consuming by all political sides, with cross-
party consensus emerging that early elections were preferable.90 As a consequence,
an ad hoc constitutional amendment, Constitutional Act No. 195/2009/Coll. was
adopted (with a 172:9 vote in the Assembly and 56:8 vote in the Senate) to procedur-
ally pave the way for early parliamentary elections in October 2009.91 This would
have shortened the mandate of the existing Parliament, given that normally elec-
tions would have been held in May 2010.
This was not, in fact, the first time such an ad hoc path was chosen to deal with a

political crisis. In 1997/1998, a similar political compromise emerged in the after-
math of the breakdown of the ruling coalition Government. A constitutional amend-
ment was passed then similarly to enable the running of early elections and resulting
in the shortening of that parliamentary term by two years. In that instance, however,

89 Decision Pl. ÚS 27/09: Constitutional Act on Shortening the Term of Office of the Chamber
of Deputies, 10 September 2009. For analyses of the decision, see Maxim Tomoszek, ‘The
Czech Republic’, in How Constitutions Change: A Comparative Study ed. Dawn Oliver and
Carlo Fusaro. Hart, 2011, 41–68; Kieran Williams, ‘When a Constitutional Amendment
Violates the “Substantive Core”: The Czech Constitutional Court’s September 2009 Early
Elections Decision’, Review of Central and Eastern European Law 36: 33–51 (2011); Ivo
Šlosarčik, ‘Czech Republic 2009–2012: On Unconstitutional Amendment of the
Constitution, Limits of EU Law and Direct Presidential Elections’, European Public Law 19

(3): 435–448 (2013); Yaniv Roznai, ‘Legisprudence Limitations on Constitutional
Amendments? Reflections on the Czech Constitutional Court’s Declaration of
Unconstitutional Constitutional Act’, Vienna Journal on International Constitutional Law 8

(1): 29–57 (2014); and Ivo Pospíšil, ‘Activist Constitutional Court as Utility Tool for Correcting
Politics. Structure, Composition and Case-law’, in Czech Democracy in Crisis ed. Astrid
Lorenz and Hana Formánková. Palgrave Macmillan, 2020, 133–155.

90 See Šlosarčik, ‘Czech Republic 2009–2012’, 436.
91 Ibid., 437.
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the amendment was not challenged before the Constitutional Court and the early
elections proceeded as planned.92

In 2009, however, one of the MPs standing to lose his mandate challenged the
amendment before the Court, arguing that it violated his right to participate in the
administration of public affairs and that any exception to his carrying his mandate to
the full four-year term needed to be prescribed by the Constitution at the time of his
election. He also challenged the nature of the Act in question, arguing it was not a
real constitutional amendment because it violated the material core of the Czech
Constitution. Specifically, he claimed it breached principles of non-retroactivity,
generality, and predictability of laws, which come under the umbrella of respect for
the rule of law.

The Constitutional Court agreed and voided the Act. Its decision involved several
important steps. First, the Court had to establish its power to review constitutional
acts, whereas the Constitution and Constitutional Court Act only stipulated its
power to review the constitutionality of ‘laws’. However, relying on its constitutional
role as guardian of the constitution (Article 83), the Czech Constitutional Court
proceeded with its review. Second, it challenged the nature of the 2009 Act, calling
it constitutional only in form and not in substance. Given that it referred to a specific
rather than general situation, the Act was closer to an administrative act and in
breach of principles of equality, non-arbitrariness, and right to an independent
judge, in addition to the principle of separation of powers.93 Third, the Court
established a link to the Constitution’s ‘material core’ as enshrined by Article 9(2)
by accepting the claimant’s rule of law arguments (while ignoring his rights-based
claims). Additionally, the Court emphasised the irregular parliamentary procedure
followed for adopting the amendment as itself evidence of the breach of the
‘material core’. It sought to ground its decision in both precedent and appeals to
history. It thus cited case law having recognised ‘popular sovereignty, a right of
resistance, and the basic principles of election law’ as ‘fundamental inviolable values
of a democratic society’ and as such part of the ‘material core’ of the constitutional
order.94 The Court also invoked the Weimar experience together with Czech
experience with communist semblance of legality to justify its intervention.95

It should be noted that, hitherto, the enforceability and practical implications of
the Czech eternity clause had been disputed. Some had seen it as purely declaratory
or else directed to the Senate as the chamber responsible for revising legislation
passed by the Assembly.96 In its decision, however, the Court removed any doubt
about the teeth of the eternity clause, declaring it ‘non-changeable . . . not a mere

92 Ibid.
93 Šlosarčik, ‘Czech Republic 2009–2012’, 439.
94 Williams, ‘When a Constitutional Amendment Violates the “Substantive Core”’, 42.
95 Ibid.; Kieran Williams, ‘Judicial Review of Electoral Thresholds in Germany, Russia and the

Czech Republic’, Election Law Journal 4(3): 191–206 (2005).
96 Tomoszek ‘The Czech Republic’.
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slogan or proclamation, but a constitutional provision with normative conse-
quences’.97 In stepping in to enforce it, the Court saw itself as guarding not just
the rule of law but also the whole democratic order and the integrity of the Czech
constitutional system.98 It would go on to build its constitutional identity doctrine in
later case law, all the while resisting calls to provide an exhaustive list of the
elements constituting this constitutional ‘material core’.99

The literature on unamendability has long debated such judicial self-
empowerment when it comes to enforcing eternity clauses. What I wish to focus
on here is rather the necessity and implications of the Czech Court’s intervention in
the concrete case at hand. The proportionality of the Court’s intervention is
dubious.100 Clearly, its invocation of a Weimar-like threat signals the Court saw a
real danger to parliamentary politics in the country. However, when looking at the
political context surrounding the passing of the 2009 Act, it is difficult to conclude
that Czech democracy had really been endangered to the point implied by the
Court. The bicameral political consensus underpinning the adoption of the Act, as
well as its support from both the prime minister and president, are evidence of wide
agreement – among the same MPs that would stand to have their mandates
shortened – that early elections were desirable. One could also argue that parlia-
ment itself choosing to cut short its term is far less likely to amount to an abuse of
process than were it to have done the opposite and extend its mandate or were the
curtailment to have occurred at the hands of the executive alone. Additionally,
while the 1997/1998 precedent may not have completely excluded the possibility of
unconstitutionality, it certainly undermined the existential threat rhetoric employed
in 2009. Finally, ignoring the individual rights claims in the case also seems a
weakness of the judgment.
The practical consequences of the 2009 decision were manifold. A new consti-

tutional act was adopted in September 2009 that creates a route to early elections
involving the self-dissolution of the Assembly by a three-fifths vote (Article 35(2)),
thus rendering the amendment in general terms. However, to avoid another consti-
tutional challenge, the new procedure was not relied upon in 2009 and the existing
Parliament carried out its full term. It has been argued that the delay ‘hanged the
Czech political landscape and probably also the victor of the elections’, seriously
denting the vote share of Social Democrats – previously frontrunners in the polls –

97 Decision Pl. ÚS 27/09, Part IV.
98 Ibid., Part VI(a).
99 Pl. ÚS 19/08: Treaty of Lisbon I, 26 November 2008 and Pl. ÚS 29/09: Treaty of Lisbon II,

3 November 2009. See discussion in Bříza, Petr. ‘The Czech Constitutional Court on the
Lisbon Treaty’, European Constitutional Law Review 5:1 (2009) 143–164; and further discussion
of the rise of constitutional identity review in Suteu, Eternity Clauses in Democratic
Constitutionalism, ch. 3.

100 Radim Dragomaca, ‘Constitutional Amendments and the Limits of Judicial Activism: The
Case of the Czech Republic’, in The Jurisprudence of Aharon Barak: Views from Europe ed.
Willem Witteveen and Maartje de Visser. Wolf Legal, 2011, 198.
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and allowing the rise of new ‘pro-business parties’ such as Public Affairs in the 2010
elections.101 The wide eternity clause was thus the hook on which the Czech
Constitutional Court anchored its ‘material core’ doctrine. In 2009, the Court
deployed the doctrine ostensibly in the name of protecting parliamentary politics
against a Weimar-like threat. It did so, however, at a high political cost and against
the wishes of all political actors.

12.3 CONCLUSION

This chapter has aimed to examine, through a selective range of case studies, the
complex interplay between eternity clauses and electoral democracy. It has sought not
to take at face value unamendability’s claim to be democracy enhancing, even where
the unamendable provisions in question embody a militant ethos and explicitly aim to
protect multi-party democracy. Party bans and election invalidations have the poten-
tial seriously to affect political competition and parliamentary democracy, so court
intervention resulting in such measures deserves very careful scrutiny.

Germany’s example illustrates a seemingly clear-cut commitment to militant
democracy that combines constitutional tools including an eternity clause and party
bans. The early years of German post-war democracy saw it ban both Nazi and
communist parties seen to seek to destroy the democratic constitutional order.
As German democracy consolidated, the need for such drastic measures might be
said to have decreased, in recognition of which the Constitutional Court stopped
short of banning the Neo-Nazi NPD in 2017. However, the Court’s attempt to
delimit the constitutional grounds for proscribing parties from the normative con-
tent of the eternity clause may have introduced uncertainty both about the standard
for banning anti-constitutional parties and about the constitutional core of the Basic
Law. As the rise of the AfD has shown, moreover, the threat of extremist parties –
also well-versed in avoiding falling foul of constitutional rules102 – may yet test the
German constitutional system’s militant democratic commitments.

In Turkey’s case, we have witnessed numerous party bans on grounds rooted in
the constitutional eternity clause, with far-reaching implications for electoral polit-
ics. On the one hand, bans on Kurdish parties have operated in tandem with other
rules, not least the long-standing 10 per cent parliamentary threshold, to preclude
their ability to enter the electoral arena. On the other, the ban on (sometimes
salient) religious parties would not appear to have weakened them, given that

101 David Kosař and Ladislav Vyhnánek, ‘The Constitutional Court of Czechia’, in The Max
Planck Handbooks in European Public Law: Volume III: Constitutional Adjudication:
Institutions ed. Armin von Bogdandy, Peter Huber, and Christoph Grabenwarter. Oxford
University Press, 2020, 121.

102 Franziska Brandmann, ‘Radical-right Parties in Militant Democracies: How the Alternative for
Germany’s Strategic Frontstage Moderation Undermines Militant Measures’, European
Constitutional Law Review 18(3): 412–439 (2022).
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Erdogan’s AKP has been in power since 2003. However, a different interpretation is
possible. As Rosenblum has argued, the separation of state and religion in Turkey, to
which we can add the constitutional arrangements entrenching secularism, was
‘uniquely one-directional: government was protected from religion but not vice
versa’.103 As a consequence, no contestation of the balance between state and
religion was possible, which in turn could be viewed as having provoked the
politicisation of religion.104

Israel’s trajectory is less typical for studies of unamendability, insofar as its consti-
tution is fragmentary and its unamendable core must be pieced together from
different legislative and judicial sources. Nevertheless, the definition of the state as
Jewish and democratic is clearly part of this core. For decades, its ambiguity served
to stave off conflict over political identity, not just between the Jewish majority and
non-Jewish minorities but also with religious Jewish groups. The Supreme Court’s
universalist, human rights–based approach during that period mitigated the exclu-
sionary potential of this definition. In party ban cases, this meant developing a more
restrained approach that upheld bans against racist parties but not those accused of
denying the existence of the state as Jewish and democratic. The increasing polar-
isation in Israeli politics, however, and the entrenchment of this state definition in
legislation culminating in the 2018 Nation-State Law have shifted the terms of the
debate. It has made it much more difficult to defend this entrenched political
identity as anything other than exclusionary, especially in the absence of a similarly
entrenched equality guarantee.
Czechia’s experience reveals another side to the story of unamendability’s poten-

tial impact on electoral politics. In a context of serious political crisis but also rare
political consensus, a political solution was found to pave the way for early parlia-
mentary elections. The constitutional amendment it was enshrined in, however, was
invalidated by the Czech Constitutional Court on the grounds that it violated the
Constitution’s ‘material core’. A close reading of the decision reveals more concern
with building the legitimacy of the Court’s unconstitutional constitutional amend-
ment doctrine than sensitivity to the political context within which the invalidation
would produce effects. There are serious reasons to believe the Court’s assessment of
the Weimar-like threat to Czech parliamentary democracy was overblown.
Moreover, while Czech political actors respected the judgment, its impact on the
electoral balance of power was significant.
The examples above show that courts will not always strike the right balance

between protecting and unduly narrowing democratic commitments. In some cases,
they may even unintentionally undermine multi-partyism itself or significantly
influence electoral outcomes. With its bluntness, unamendability may hinder rather
than help bring nuance to these difficult decisions.

103 Rosenblum, ‘Banning Parties’, 63.
104 Ibid.
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