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Abstract

This article examines the institutional development of the U.S. Court of Claims (USCC), in
order to shed new light on the nature of constitutional and institutional change in the
early Republic. From the founding period through the mid-nineteenth century, members of
Congress believed that empowering other institutions to award claimants monies from the
Treasury would violate two core doctrines: separation of powers and sovereign immunity.
However, as claims against the government ballooned over the first half of the nineteenth cen-
tury, Congress fundamentally changed its interpretation of the Constitution’s requirements in
order to create the USCC and thus to alleviate its workload. This story of institutional devel-
opment is an example of constitutional construction and creative syncretism in that the insti-
tutional development of the USCC came from continuous interactions among political actors,
working iteratively to refashion institutions capable of solving practical problems of gover-
nance. This close study of the court’s creation shows something important about American
constitutional development: Certain fundamental ideas of the early Republic, including sov-
ereign immunity and separation of powers, were altered or jettisoned not out of some
grand rethinking of the nature of the American state, but out of the need to solve a mundane
problem.

Today, the Court of Federal Claims plays a significant role in American politics, though its
importance is largely overlooked. Created in 1855 as the U.S. Court of Claims (USCC), the
court lacked a precise constitutional role or structure for much of its history, as it vacillated
between Article III and Article I status. Today its role is much clearer: It is an Article I spe-
cialized court with national jurisdiction that is primarily authorized to hear money claims
against the federal government, including claims concerning contracts, bid protests, military
and civilian pay, taxes, Native American claims, takings issues, congressional reference
cases, and even vaccine injury claims.' Beyond its extraordinarily diverse jurisdiction, the
sheer dollar value of the claims heard in this court makes it an important actor in
American politics. For fiscal years 2014 through 2019, the court heard an average of $80.6 bil-
lion per year in claims against the government and awarded an average of $759 million per
year to those claimants.” Its considerable power—built deliberately over time—makes it an
important case study in administrative state development.

Congress created the Court of Claims to address the problem of handling private claims
against the government. These claims typically consisted of things like disputes over veterans
pensions, allegations of breach of contract, and damages to property. During the mid-
nineteenth century, these claims took up such an enormous share of Congress’s time that
its members routinely complained that claims were preventing Congress from dealing with
pressing public business. By 1832, Congress devoted two full days each week in session,
Fridays and Saturdays, to deal with the private business of individual claims against the federal
government. During these early decades of the Republic, Congress doubted whether the
national government could waive sovereign immunity’ and whether it could delegate* its
Article T Section 9 treasury power to a new tribunal to award these monies. Therefore,

'In 1982, the Court of Claims saw its appellate division merge with the Article IIT Court of Customs and Patent Appeals to
create the Court of Appeals for the Federal Circuit. The USCC’s trial division became the modern Court of Federal Claims.

*Numbers averaged by the authors from the U.S. Court of Federal Claims, Reports/Statistics, https://www.uscfc.uscourts.gov/
reports-statistics.

3Sovereign immunity is the doctrine that the government cannot be sued without its consent. See George W. Pugh,
“Historical Approach to the Doctrine of Sovereign Immunity,” Louisiana Law Review 13 (1953): 476-94. For further discussion,
see also Cornell Legal Information Institute, Sovereign immunity, https://www.law.cornell.edu/wex/sovereign_immunity.

“This delegation question is whether Congress (in this case) can give to some other entity some power that has been specif-
ically entrusted to Congress in the Constitution. Since Article 1 delegates to Congress the exclusive power to draw on the
Treasury, the question is whether Congress can give any other actor that power. For extended discussion, see Julian Davis
Mortensen and Nicholas Bagley, “Delegation at the Founding,” Columbia Law Review (2021): 277; and Keith E. Whittington
and Jason Iuliano, “The Myth of the Nondelegation Doctrine,” University of Pennsylvania Law Review (2016): 379.

https://doi.org/10.1017/5S0898588X22000177 Published online by Cambridge University Press


https://www.cambridge.org/sap
https://doi.org/10.1017/S0898588X22000177
https://doi.org/10.1017/S0898588X22000177
mailto:michael.dichio@utah.edu
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
https://orcid.org/0000-0003-2138-259X
https://orcid.org/0000-0001-5389-8430
https://orcid.org/0000-0002-1018-8858
https://www.uscfc.uscourts.gov/reports-statistics
https://www.uscfc.uscourts.gov/reports-statistics
https://www.uscfc.uscourts.gov/reports-statistics
https://www.law.cornell.edu/wex/sovereign_immunity
https://www.law.cornell.edu/wex/sovereign_immunity
https://doi.org/10.1017/S0898588X22000177

Studies in American Political Development

Congress initially sought to handle the problem of private claims
with legislative and administrative tools. Indeed, Congress only
opted to create this specialized court after its earlier attempts to
dispose of the claims problem had failed. Even after settling on
something it called a “court” as the appropriate fix for this press-
ing problem, whether the new institution was in fact a proper
court within the constitutional framework of Article III was
sharply disputed for more than a decade.

The debate focused on whether the USCC could have the
authority to render final judgments and to award monies out of
the Treasury to claimants suing the federal government.
Because of these concerns, the USCC had an ambiguous, hybrid,
quasi-judicial role for its first few decades. On the one hand, this
tribunal took on an advisory role for the executive branch akin to
present-day Article I administrative courts. The tribunal also
adjudicated and investigated cases referred to it by Congress, alle-
viating congressional committee workloads. On the other hand,
the USCC was composed of “judges” who were appointed by
the president, confirmed by the Senate, and served life terms
akin to those staffing Article III courts. Moreover, the U.S.
Supreme Court heard appeals directly from the court for most
of its history as the statutory language mandated. The “institu-
tional hybridity”® of this body, however, caused Congress and
the Supreme Court to regularly grapple with crucial questions
of sovereignty immunity, the delegation and separation of powers,
and the nature of judicial power in designing and structuring the
USCC.

This article examines this early episode of institution building
when Congress and the Supreme Court debated these structural
questions most seriously. Because of the constitutional uncer-
tainty surrounding the USCC and the growing problem of private
claims, members of Congress had to revise their interpretation of
their own power: whether and how money could be drawn from
the Treasury to pay aggrieved claimants,” and whether it could
delegate this constitutionally derived power to an independent
court. We argue that the development of the USCC—and its con-
tested constitutionality—presents one of the earliest examples of
the expansion of national administrative capacities. The court’s
incremental and pragmatic developmental path differs signifi-
cantly from traditional models of American state building,
which empbhasize the role of ideological and electoral motivations
as key drivers of development. In tracing the early development of
the USCC, we demonstrate how the new arrangement was institu-
tionalized through a process of constitutional construction” and
interbranch dialogue.® The difficulties raised by the fledgling

*Winston Bowman, “A Brief History of the Court of Claims,” The Federal Lawyer
(2016): 46-51, 47.

®Art. 1§ 9 cl. 7: “No Money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law; and a regular Statement and Account of the Receipts and
Expenditures of all public Money shall be published from time to time.”

7Keith E. Whittington, Constitutional Construction: Divided Powers and Constitutional
Meaning (Cambridge, MA: Harvard University Press, 1999), 1-9.

8Jeb Barnes, “Bringing the Courts Back In: Interbranch Perspectives on the Role of
Courts in American Politics and Policy Making,” Annual Review of Political Science 10
(2007): 25-43; Mark C. Miller, “The View of the Courts from the Hill: Governance as
Dialogue,” PS, Political Science & Politics 40 (2007): 179; Mark C. Miller, The View of
the Courts from the Hill: Interactions Between Congress and the Federal Judiciary
(Charlottesville: University of Virginia Press, 2009), 46. See also Louis Fisher’s
Constitutional Dialogues, which laid the foundation for this interbranch perspective by
illuminating the multi-institutional context of Supreme Court decision-making.
Constitutional meaning, for Fisher, is the product of ongoing discursive negotiations
among the three national branches. Louis Fisher, Constitutional Dialogues:
Interpretation as Political Process (Princeton, NJ: Princeton University Press, 1988).
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USCC—and the lengths to which legislators and judges went to
resolve them—provide new insights into the interbranch dialogue
during the mid-nineteenth century that shaped the USCC into the
consequential institution that it is today. In particular, we argue
that the development of the USCC is best understood as an epi-
sode of creative syncretism,” motivated by the need to solve a
practical administrative problem.’

1. Institution Building and American Political Development

The recurring question Congress faced—and the central question
of this article—was how could Congress resolve the workload
problem brought on by private claims? How Congress addressed
these administrative issues tells us about the tension between the
American constitutional framework and state capacity as the
American state developed. The problem of private claims raised
questions about how to expand state capacity in light of the dom-
inant understanding of separation and delegation of powers. This
practical problem of dealing with claims against the government
resulted in changes in how Congress and the courts understood
their own constitutional authority and roles within the separation
of powers system as it related to suits against the government.
Congress ultimately decided to cede power to a new and unique
Court of Claims, but to do so, it first had to reimagine its own
constitutional powers and the practice of sovereignty. Thus, the
central scholarly question—with implications for the American
political development (APD) field—is why did Congress resolve
the problem in the way that it did? This USCC case study there-
fore fits into a larger story about the origins of the modern
American state, suggesting that the American state was modern-
izing considerably earlier than much of the APD literature
suggests.

Studies of American state building have long emphasized the
lack of national administrative capacity until the passage of
the Interstate Commerce Act of 1887. Theodore Lowi describes
the American state before 1887 as primarily based on patronage
policies.'" From 1800 to 1937, Lowi claims that apart from “a
few constituent policies (treaties with France and England, creat-
ing the courts, setting up departments), every legislative output at
the federal level was distributive (patronage) policy.”'* By
the New Deal era, however, the rise of congressional delegations
of power to the executive and bureaucratic agencies became so
frequent that “[a] whole new jurisprudence was developed
in order to justify it, and the federal judiciary adjusted itself
accordingly.”’® In Lowi’s view, the American administrative

°Gerald Berk and Dennis Galvan, “How People Experience and Change Institutions: A
Field Guide to Creative Syncretism,” Theory and Society 38 (2009): 543-80. For a book-
length case study of creative syncretism confronting administrative problems, see Gerald
Berk, Louis D. Brandeis and the Making of Regulated Competition, 1900-1932.
(New York: Cambridge University Press, 2009). Berk shows “how Louis Brandeis built
the theory of regulated competition by reaching across the divisions of time to reconfigure
nineteenth-century principles of republican antimonopolism and combine them with fea-
tures of twentieth-century administration” (p. 20). Political entrepreneurs like Brandeis
“were successful precisely because they reached across historical, institutional, and cul-
tural boundaries to find resources, which they creatively recombined in experiments in
business regulation, public administration, accounting, and trade associations” (p. 2). A
theory of creative syncretism thus draws our eye toward gradual institutional develop-
ments and avoids researchers from dividing periods too sharply from one another.

'%By “administrative problem” we simply mean practical problems that arise in the
conduct of governance.

"Theodore J. Lowi, The End of Liberalism: Ideology, Policy, and the Crisis of Public
Authority (New York: Norton, 1969), 128-29.

2Theodore J. Lowi, Arenas of Power (Boulder, CO: Paradigm, 2009), 17.

3L owi, End of Liberalism, 274.
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state'* was absent until the New Deal, reflecting a prevailing view
of American administrative development “that the national gov-
ernment only began to exercise significant influence over the
lives of most Americans in the early twentieth century.”'’
Building on this work, Skowronek moved the conversation away
from America’s statelessness during the nineteenth and early
twentieth centuries. Instead, he emphasizes how a “state of courts
and parties” filled this administrative void at the national level,
and the national state was “uniquely configured, well-articulated,
eminently serviceable, and manifestly successfully” in governing
through the federal judiciary and national parties.'®

These accounts of the American state, however, rely on the
idea that the administrative state is “legally significant only to
the extent that it creates specialized agencies to regulate private
conduct.”” In conceiving the administrative state so narrowly,
APD scholarship has overlooked important variations in early
American state building, development, and enforcement. This
article shifts the focus from regulation of private conduct to the
USCC—an early example of congressional delegation of power
to a specialized agency, one created to deal with congressional
workload problems rather than with regulatory issues. We trace
the institutional development of the USCC from the
Revolutionary period through its creation in 1855 and its imme-
diate aftermath, and we examine the congressional debate sur-
rounding how to deal with its administrative problems and
whether Congress had the constitutional authority to delegate
its power to this institution in the first place. This case study
joins revisionist scholarship like Mashaw’s, which recognizes
“the extremely limited record of judicial review of administrative
action and the special forms that this review took in the early
Republic. . . to free us from the tyranny of our current judicio-
centric legal culture.”'® Indeed, the varied solutions Congress

We use “administrative state” in the way it is typically used in American political
development studies: the complex constellation of federal bureaucratic politics and
their related effects. See, for example, Colin D. Moore’s overview of this literature, and
his use of this general meaning. Throughout his piece, Moore uses “bureaucracy” inter-
changeably with “administrative state,” arguing “The American administrative state has
never fit easily into theories of bureaucratic development and behavior.” Colin
D. Moore, “Bureaucracy and the Administrative State” in The Oxford Handbook of
American Political Development, ed. Richard M. Valelly, Suzanne Mettler, and Robert
C. Lieberman (New York: Oxford University Press, 2016), 327-44, 328. Recent scholar-
ship, however, pushes back on this notion of a weak and nearly nonexistent administrative
state prior to the Progressive and New Deal eras. See Nicholas R. Parrillo, “A Critical
Assessment of the Originalist Case Against Administrative Regulatory Power: New
Evidence from the Federal Tax on Private Real Estate in the 1790s,” The Yale Law
Journal 130 (2021): 1288-455. Parrillo argues that the administration of the direct tax
of 1798 represents an early large-scale congressional delegation of power and discretion
to the administrative state. See also Brian Balogh, A Government Out of Sight: The Mystery
of National Authority in Nineteenth-Century America (Cambridge, UK: Cambridge
University Press, 2009). Balogh’s book is an argument against “the standard story of a
weak or hollow national government by exploring the variety of ways in which national
public authority was exercised” (p. 9). Finally, see also Philip Hamburger, Is
Administrative Law Unlawful (Chicago: University of Chicago Press, 2014); Joseph
Postell, Bureaucracy in America: The Administrative State’s Challenge to Constitutional
Government (Columbia: University of Missouri Press, 2017). Both Hamburger and
Postell recognize the power of the early American administrative state. As Hamburger
notes, “The history of administrative law, however, reaches back many centuries.
Indeed, this sort of power, which is said to be uniquely modern, is really just the more
recent manifestation of a recurring problem. Administrative law thus turns out to be
not a uniquely modern response to modern circumstances” (pp. 6-7).

>Balogh, A Government Out of Sight, 8.

'6Stephen Skowronek, “Present at the Creation: The State in Early American Political
History,” Journal of the Early Republic 38 (2018): 95-103, 98.

Jerry Mashaw, Creating the Administrative Constitution: The Lost One Hundred
Years of American Administrative Law ( New Haven, CT: Yale University Press, 2012), 4.

"®Ibid., 7.

https://doi.org/10.1017/5S0898588X22000177 Published online by Cambridge University Press

Michael Dichio et al.

proposed and implemented to deal with the backlog of private
claims prior to the USCC’s 1855 creation were solely within the
executive bureaucracy or Congress itself. This article’s central
question—why did Congress establish the USCC as a way to
resolve the workload problem brought on by private claims?—
also joins other APD scholars in conceiving state formation “as
a significant developmental problem.”'® We argue that a key
part of the state formation story is Congress’s pragmatic change
in its understanding of sovereign immunity and the separation
of powers so it could solve mundane administrative problems.*

The court’s long, incremental, and pragmatic developmental
path is also inconsistent with traditional views of American
state building. Traditional approaches emphasize the role of ideo-
logical and electoral motivations as key drivers of punctuated
equilibrium models of development, which view change as
proceeding along a path of relative fixity then pierced by
regime-shattering “constitutional moments.” By emphasizing the
incremental nature of constitutional development of the USCC,
this article joins recent studies that understand the Constitution
as an ongoing project involving creative syncretism and slow
institutional change.”'

To understand the creation of the USCC, this article fits
together two theories of institutional development, (1) constitu-
tional construction and (2) creative syncretism, and argues that
neither alone could explain this story. The USCC was forged
through interbranch dialogues among the judiciary, executive
departments, and Congress. Political elites had to modify their
core beliefs about the Constitution and the separation of powers
to arrive at any kind of workable solution. Therefore, the institu-
tional development of the USCC largely rested not only on U.S.
Supreme Court rulings but also on what Whittington®” calls “con-
stitutional constructions”—nonjudicial, political actors bringing
their own interpretations of the Constitution to bear on the build-
ing of this tribunal. Whittington’s theory speaks to the separation
of powers and interbranch dialogue at the root of the USCC’s
emergence. Scholars have also noted the ways in which political
forces contribute to both institution building®® and the meaning

'“Skowronek, “Present at the Creation,” 98.

*’Related, Howard Gillman detailed how sociological jurisprudence and legal realism
helped this pragmatic ethos take root in American constitutional reasoning, ushering in
the rise of a new American state. In particular, he argues that the Court largely abandoned
its doctrine of originalism during the New Deal era in order to “cope with the innovative
challenges of managing a national industrial economy” (pp. 192-93). This jurisprudence
questioned the rigidity and practicality of the long-dominant legal formalism model of
constitutional reasoning and “demonstrated the inevitability of law’s accommodation of
change and development” (p. 193). Howard Gillman, “The Collapse of Constitutional
Originalism and the Rise of the Notion of the ‘Living Constitution’ in the Course of
American State-Building,” Studies in American Political Development 11 (Fall
1997):191-247.

*'For work that highlights incremental models of constitutional development, see
Jonathan Gienapp, The Second Creation: Fixing the American Constitution in the
Founding Era (Cambridge, MA: Harvard University Press, 2018); Emily Pears, Cords of
Affection: Constructing Constitutional Union in Early American History (Lawrence:
University Press of Kansas, 2021); Peter Charles Hoffer, Daniel Webster and the
Unfinished Constitution (Lawrence: University Press of Kansas, 2021); Michael
A. Dichio, The U.S. Supreme Court and the Centralization of Federal Authority
(Albany, NY: SUNY Press, 2018).

*Whittington, Constitutional Constructions, 208: “the political branches of govern-
ment sought, by their own methods and forms of argument, to elucidate the meaning
of the Constitution and to realize its terms in political practice.” See also Chapter 6,
“Building the American Constitution,” in general, B. Solum,
“Originalism and Constitutional Construction” Fordham Law Review 82 (2013): 453.

BJustin Crowe, Building the Judiciary: Law, Courts, and the Politics of Institutional
Development (Princeton, NJ: Princeton University Press, 2012), 194. Of relevance to
this article is Chapter 5, “The Gilded Age and the Progressive Era: Restructuring.”

and Lawrence
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of the Constitution. Indeed, the “governance as dialogue move-
ment” rejects “the notion of either total legislative supremacy or
total judicial supremacy in favor of a much more complicated
and nuanced, continuous process of interaction among the insti-
tutions.”** Interbranch dialogue played an important role in the
development of the USCC. As we describe later, such dialogue
is observed in the continued calls by presidents, such as Millard
Fillmore and Abraham Lincoln, for Congress to reform the han-
dling of private claims. The dialogue is also found in the Supreme
Court’s decision in Gordon v. United States,”> which forced
Congress to fully empower the USCC as an Article III court if
Congress wanted the court to have the constitutional authority
to hear and decide claims with any kind of finality. Thus, the con-
stitutional construction®® and ensuing interbranch dialogue only
happened because a long-running administrative failure made
clear the need for institutional development.

Administrative efficiency issues largely motivated the USCC’s
development, suggesting a “creative syncretism”>’ account of
institutional change. Berk and Galvan’s theory of creative syncre-
tism understands institutions phenomenologically, examining the
experience of those within the institution and emphasizing the
pragmatism embodied by those operating within an institution.
Rather than treat institutions as exogenous constraints on behav-
ior, this theory stresses the mutability of institutions and the abil-
ity for actors to continuously recombine and decompose
institutional structures as they see fit. Creative syncretism offers
a useful framework for understanding the USCC because it is
an institution whose development resulted from the pragmatic
experience of those living under the inadequate and inefficient
rules governing claims adjudication. Indeed, as Sheingate notes,
“Syncretic change is a process of creative problem solving, con-
tributing to the creation, maintenance, and disruption of social
structure”—a phenomenon at play in the USCC’s creation, as
we will show.*®

Ultimately, this case study of the USCC shows that while both
constitutional construction and creative syncretism explain parts
of the story, neither in isolation can explain this developmental
episode. Members of Congress’s evolving understanding of sepa-
ration of powers and delegation of authority can be fruitfully
understood through the lens of constitutional construction the-
ory. This constitutional construction was necessary only because
of the performance-based need (solving the private claims work-
load crisis) for institutional development and reform. Congress’s
needs and preferences led it to create new constitutional arrange-
ments through an iterative dialogue with both administrators and
the Supreme Court to enable that syncretism. In the end, neither
theory alone is enough to help us understand the court’s develop-
ment; rather, one only sees the full picture by looking at how both
theories interlock and interact.

Crowe concludes of this period, “institution building was motivated predominantly by the
performance-oriented desire to have a well-functioning judicial branch” (p. 194).

Miller, View of the Courts, 9. See Miller’s section, “The Governance as Dialogue
Movement” for an overview of this perspective (pp. 5-12).

25Gordon v. United States, 117 U.S. 697 (1864).

This is an example of the sort of constitutional construction in what Solum calls the
“domain of constitutional indeterminacy” (or “the construction zone”). Because the text
of the Constitution is frequently indeterminate, political actors supply constitutional
meaning through their institutional work. See Solum, “Originalism and Constitutional
Construction,” 458.

*’Berk and Galvan, “How People Experience and Change Institutions,” 543-49.

*Adam Sheingate, “Institutional Dynamics and American Political Development,”
Annual Review of Political Science 17 (2014): 461-77, 471.
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2. Constructing the Court of Claims

Dealing with claims against the government justly and efficiently
was already a centuries-old problem by the time the USCC was
created in the mid-nineteenth century. Presidents throughout
the nineteenth century recognized this problem. “The difficulties
and delays” in settling private claims against the U.S. government,
President Fillmore said in his 1850 Annual Message to Congress,
“amount in many cases to a denial of justice.”>* Congress had too
much “business of a public character” for it to be spending time
on private claims against the government. He recommended “a
commission to settle all private claims” and appointed a solicitor
to represent the federal government. Just five years later, Congress
established the USCC. Yet that did not even come close to miti-
gating the persistent flood of financial claims against the govern-
ment placed before Congress because the court had no real
authority to settle any of these claims with finality; Congress
still retained review power. Indeed, President Lincoln, in his
1861 Annual Message, noted that “by reason of the war,” claims
had spiraled even further out of control. He therefore put forth
a more pointed recommendation to Congress than Filmore had,
calling on Congress to relinquish its power: It would be far too
engaged “with great national questions,” and furthermore “the
investigation and adjudication of claims in their nature belong
to the judicial department” because it is “the duty of government
to render prompt justice.”*

In this section, we describe the development of institutional
responses to this problem from the Confederation forward, in
context with their British antecedents. As we will show, creating
a court to deal with the problem of claims was far from
Congress’s first choice. Dealing with claims administratively was
strongly preferred for more than a century, due to then-dominant
understandings of the nature of sovereignty in the separation of
powers system and to more straightforward path-dependence.
However, the claims repeatedly overwhelmed the national govern-
ment’s early administrative and legislative remedies. These
repeated failures ultimately led the period’s leading statesmen to
rethink the balance of power and rearrange core institutions, con-
tinuously decomposing and recombining the institutions of
claims administration, to reflect this new understanding.
Ultimately, the practical problem of dealing with claims against
the government produced a new way of understanding sover-
eignty in the United States and the separation of powers, with
Congress ceding power to a new and unique Court of Claims.
We trace the early development of this new court and demon-
strate how the new arrangement was institutionalized through a
process of constitutional construction.

2.1 Claims During the Revolutionary War and Early Republic,
1780-1835

The nonjudicial approach to settling private claims in the early
Republic is a consequence of America’s colonial history and
inheritance from England, whose doctrine of sovereign immunity

Millard Fillmore, December 2, 1850: First Annual Message [to Congress], Miller
Center, https:/millercenter.org/the-presidency/presidential-speeches/december-2-1850-
first-annual-message.

3%Abraham Lincoln, December 3, 1861: First Annual Message [to Congress], Miller
Center, https:/millercenter.org/the-presidency/presidential-speeches/december-3-1861-
first-annual-message.
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extended “at least as far back as the feudal system.”' But other
European and South American models allowed for their federal
government to be sued in one way or another.”> When the
American colonies won their independence in 1783, they inher-
ited a long-recognized tradition of petitioning the king, which
not only left the power to adjudicate claims in the legislative
branch but also adhered to a version of sovereign immunity
that prevented many claim settlements. Seventeenth-century
England saw the king and Parliament clash over control of
finances, and in the wake of rebellion in 1642, Parliament took
over many of the country’s finances. The struggle continued for
decades until the Glorious Revolution of 1688 definitively
affirmed Parliament’s power over the treasury and appropriations.
This power, however, produced some unintended consequences:
Whenever there was a surplus of appropriated monies in the
Exchequer, these treasury officials were not allowed to turn over
the monies to the king. As a result, members of Parliament
used these extra resources to settle the private claims of their con-
stituents. Yet, no evidence exists that Parliament ever created a
workable, official system to deal with these claims.*

The first representative assembly in the colonies, the Virginia
House of Burgesses, created three standing committees, including
one on “public claims” in 1680.>* Over a century later, after inde-
pendence from England, the states continued this legacy of

*'Christopher Shortell, Rights, Remedies, and the Impact of State Sovereign Immunity
(Albany, NY: SUNY Press, 2008), 13. As late as 1999, the Supreme Court reaffirmed this
traditional understanding of sovereign immunity history in Alden v. Maine (527 U.S.
706). There, the Court wrote, “The generation that designed and adopted our federal sys-
tem considered immunity from private suits central to sovereign dignity. When the
Constitution was ratified, it was well established in English law that the Crown could
not be sued without consent in its own courts” (Alden, 715). Legal scholar Gregory
Sisk—who has written at length about sovereign immunity and litigation with the federal
government-has noted that whether federal and state sovereign immunity “were accepted
premises underlying-or instead intended casualties of” the Constitution’s ratification is
“the subject of debate,” but the Supreme Court has repeatedly affirmed the former under-
standing for both state and federal sovereign immunity. Gregory C. Sisk, Litigation with
the Federal Government (St. Paul, MN: West Academic, 2016), 73.

*In 1847, the House Committee on Claims consulted other European and South
American models when it issued a report sketching Congress’s problems in dealing
with claims. Congress refused to adopt any of these models—all of which allowed for
their federal government to be sued in some form or another. At that time, which we
detail in the subsequent section, a majority in Congress did not believe the
Constitution allowed the federal government to be sued and for a court or administrative
body to have finality over dispensing monies from the Treasury. In his duties as chair of
the House Committee on Claims, John Rockwell (W-CT) included letters from ministers
of other nations asking them to describe their claims adjudication systems. His commit-
tee’s report included letters from the Netherlands, Russia, Austria, France, Germany, and
Chile. See “Claims Against United States,” in U.S. Congressional Serial Set (Washington,
DC: U.S. Government Printing Office, 1847), 1-48, 23-28. Recounting his committee’s
findings on other nation-states to his fellow House members, Rockwell said:

In Russia, Austria, and in almost all the German States the course was to
allow the Government to be sued, the same as an individual was sued in
the ordinary courts of justice. The same principle existed in the
Netherlands and in Belgium. There was also a mode of proceeding
adopted in France under the Royal Government, which allowed proceed-
ings to be had before what was called the Council of State. ... In every civ-
ilized nation, so far as his [Rockwell’s] experience went, there was some
tribunal in the nature of a court of justice, in which Governments allowed
themselves to be sued, or proceedings to be taken against them.
Congressional Globe, 30th Congress, 2nd Sess. (1849), 139.

»Floyd D. Shimomura, “The History of Claims Against the United States: The
Evolution from a Legislative Toward a Judicial Model of Payment,” Louisiana Law
Review 45 (1985): 626-700, 628.

*'Tbid., 630.
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dealing with claims legislatively rather than judicially. The
Articles of Confederation stated that claims against the national
government could only be paid “out of a common treasury”
when “allowed by the United States in Congress.”*> Moreover,
since the Articles of Confederation created no national judiciary
or executive, it foreclosed the long-held common law procedure
in England whereby a person having a claim against the Crown
could petition for the right for judicial review of said claim.*
Under the English system, when the king received a petition, he
could, at his discretion, refer the petition to a court, and the cit-
izen would have a trial.”’

Without an executive or a judiciary, and possessing widespread
distrust in the superintendent of finance whom Congress “sus-
pected of using public office for private gain,”*® the
Confederation Congress established a three-member Board of
Treasury to help manage the country’s finances in 1784. Yet
claims adjudication remained firmly in the legislative branch.
The board’s chief task was settling Revolutionary War claims,
but it lacked independence. The Confederation Congress con-
cerned “itself with even small matters of finance and directed
the board at almost every point.”** Congress referred the claims
brought before it to this three-member board for further examina-
tion. Typically, the board required written documentation, heard
evidence, and then reported its recommendations to Congress,
which had sole authority to authorize a payment to a claimant.
Claim amounts in this period were typically small, such as claims
for reimbursement requests for cattle used by the military and for
compensation for homes and tools destroyed to prevent them
from being used by the British enemy.*’

A few years later, during debate over constitutional ratification,
anti-Federalists raised concerns over how the new Constitution
would settle claims. In his essays on Article III, Brutus worried
about “the evil consequences that will flow”*! from claims being
settled judicially rather than legislatively. He warned:

It is improper, because it subjects a state to answer in a court of law, to the
suit of an individual. This is humiliating and degrading to a government,
and, what I believe, the supreme authority of no state ever submitted to.
The states are now subject to no such actions. All contracts entered into
by individuals with states, were made upon the faith and credit of the
states; and the individuals never had in contemplation any compulsory
mode of obliging the government to fulfill its engagements.*?

In response, Alexander Hamilton detailed in Federalist 81 how
the long-held concept of sovereign immunity would prevent
Brutus’s fears from being realized: “It is inherent in the nature
of sovereignty not to be amenable to the suit of an individual

35 Articles of Confederation, Art. 8.

*William M. Wiecek, “The Origin of the United States Court of Claims,”
Administrative Law Review 20 (1968): 387-406, 389.

*Despite this right, the king maintained significant advantages over the claims against
him, namely, that a “heavier burden” was placed on the petitioner to prove their claim.
William Cowen, Philip Nichols Jr., and Marion T. Bennett, The United States Court of
Claims A History: Part II Origin—Development—Jurisdiction, 1855-1978 (Washington,
DC: Committee on the Bicentennial of Independence), 3, note 6. But note that prior
to the Act of Settlement (1701), the courts were essentially an adjunct of the executive
branch, and answerable to the king. The act shifted essentially created an independent
judiciary, appointed on “good behavior” rather than at the king’s pleasure.

*Wiecek, “Origin,” 389.

3Shimomura, “History of Claims,” 634.

“’Ibid., 635. This system of legislative handling of claims was mirrored in the states.

“Terence Ball, ed. The Federalist with Letters of “Brutus” (New York: Cambridge
University Press, 2007), 514.

“2Brutus Letter XIII in Ball, The Federalist, 514.
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without its consent.. . . Unless, therefore, there is a surrender of
this immunity in the plan of the convention, it will remain with
the State.”** Early on, then, even before the Constitution was rat-
ified, questions of claims against the government were put on a
largely legislative path.** Moreover, during ratification debates,
Revolutionary War debt drove states to insist on state sovereign
immunity protection, so they could potentially avoid claims
against their governments,*” which produced the same inefficien-
cies seen at the federal level as well as a patchwork of administra-
tive and legislative claims commissions.”® Like the federal
government, state governments dealt with claims through legisla-
tive determination as evidenced by standing committees on
claims existing in half of the states in 1790.*” At the time, too,
state courts often affirmed legislatures’ jurisdiction over claims.*®
Thus, in the early Republic and continuing onward, claims were
seen as a financial question and not a legal one, but the creation
of a federal judiciary raised questions about how to proceed.

Upon adoption of the Constitution on March 4, 1789,
Congress created a similar method of settling claims as it had
under the Articles of Confederation. Section 5 of the Act estab-
lishing the Treasury Department gave review authority to auditors
within that department,*” but despite this shift to the executive
branch, Congress retained final say, and thus appeals from the
Treasury Department could be brought before it. Congress legis-
lated that the auditor would receive “all public accounts,” certify
the balance, and transmit them “to the Comptroller for his deci-
sion thereon.””” If a claimant was dissatisfied with the outcome,
he or she could appeal to Congress within six months, and
Congress could refuse to fund the comptroller’s decision, if
Congress was in favor of a claimant. Thus, even under the
newly created Constitution, the settlement of claims remained
in the legislative branch.

Nevertheless, there remained some institutional ambiguity
over the settlement of claims, noted early on by James Madison
in 1789 when Congress debated the Treasury Department’s crea-
tion and the ways it would handle claims. In discussing the comp-
troller’s role, Madison noted: “It seems to me that they partake of
a Judiciary quality as well as Executive.. . . The principal duty
seems to be deciding upon the lawfulness and justice of the claims
and accounts subsisting between the United States and particular
citizens: this partakes strongly of the judicial character, and there
may be strong reasons why an officer of this kind should not hold
this office at the pleasure of the Executive branch of

“Federalist 81, in Ball, The Federalist, 397.

“For a thorough discussion of how the states dealt with sovereignty immunity during
the early Republic, see Shortell, Rights, Remedies, chaps. 2 and 3.

“Ibid., 28. Similarly, in his chapter on the ratification history of the Eleventh
Amendment, John Orth argues “state debts” helped drive states’ argument for sovereign
immunity. John V. Orth, The Judicial Power of the United States (New York: Oxford
University Press, 1987), 27.

4°On the various methods states deployed to address tort suits against their own gov-
ernment, see Roger V. Shumate, “Tort Claims Against State Governments,” Law and
Contemporary Problems 9 (1942): 242-61. Shumate focuses on then-present methods.

“"Ralph Harlow, The History of Legislative Methods in the Period Before 1825 (New
Haven, CT: Yale University Press, 1917): 259-61.

“SFor example, when a plaintiff sued Pennsylvania for goods confiscated in 1776, a
Pennsylvania state court declared it had no jurisdiction and affirmed the legislature’s pre-
rogative over claims against the state: “The remedy of the plaintiffs, if any of the provi-
sions have come to the particular benefit of the state, is by application to the
legislature, who have reserved these extraordinary powers to themselves.” Quoted in
Shimomura, “History of Claims,” 636.

“Act of September 2, 1789, Sess. I, Ch. 12, 1 Stat., 65-67.

*Ibid., 66.
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Government.”" In this way, how U.S. institutions would process
claims remained unclear.>”

Despite the ambiguity of the new Treasury Department’s role,
Congress did not relinquish substantive control of claims adjudi-
cation either to executive, judicial, or quasi-judicial/executive bod-
ies between the 1790s and late 1830s. Because “colonial legislative
tradition ran too deep” over appropriations and thus claims adju-
dication, Congress continued its legislative dominance over
claims. Congress enacted its first private claims bill on
September 29, 1789, and by this time, the legislative-centric
model of adjudicating claims was widely accepted. Congress
heard 704 petitions that year, and it responded to them by refer-
ring them either to the relevant cabinet secretary in the executive
branch or to a special congressional committee for examination
and then recommendation to the full Congress.”

The inherited tradition of legislative handling of claims was
one reason the American approach to handling claims developed
as it did, but that is not the only reason. There were also strong
theoretical reasons justifying the legislative approach, especially
the doctrines of sovereign immunity and separation of powers.
The doctrine of sovereign immunity dated far before the United
States was even an idea. Born from the monarchical principle
that the “sovereign can do no wrong,” sovereign immunity was
embedded in the design of the Constitution. As Hamilton said
in Federalist 81, for example, “it is inherent in the nature of sov-
ereignty not to be amenable to the suit of an individual with its
consent.”

Two early Supreme Court cases touched on these issues of sov-
ereign immunity and separation of powers: Hayburn’s Case’* and
Chisholm v. Georgia.> With respect to Hayburn, Congress passed
a 1792 statute regarding pension claims arising out of the
Revolutionary War, and it tasked the federal circuit courts with
reviewing these claims and certifying their findings to the
Secretary of War. Five of the six justices on the Supreme Court
objected to serving in this capacity because the statute gave an
implied power to the Secretary of War to revise or to refuse to
implement the courts’ reports. Sitting as judges of the three circuit
courts, these five Supreme Court justices wrote opinions in the
form of letters to President George Washington, which claimed
that the statute imposed nonjudicial duties on the courts and
thus violated the separation of powers. Hayburn represents an
early example of the federal judiciary maintaining that its judg-
ments must be final and could not be amended by executive or
legislative branches.

Just a year later in 1793, the Supreme Court decided Chisholm,
which centered on whether citizens could sue states in federal
courts without a state’s consent. Here the Court held that
Georgia could be sued without its consent in federal court, hold-
ing that the states did not possess sovereign immunity when being
sued in federal court. Issuing their opinions seriatim, the justices
left open whether the federal government was afforded sovereign
immunity in similar suits. Similarly, the justices said nothing
about whether states can be sued without consent in state courts.
The legacy and importance of sovereign immunity can be seen in
the passage of the Eleventh Amendment following the immediate
backlash to Chisholm. The swift rejection of Chisholm and the

11 Annals of Congress (1789-90), 612.
*2Cowen et al., Court of Claims Part II, 4.
>3Shimomura, “History of Claims,” 638.
42 U.S. 409 (1792).

32 US. 419 (1793).
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quick passage of the Eleventh Amendment demonstrates the
power of sovereign immunity held at the time. The Eleventh
Amendment’s passage is often hailed as a states’ rights victory,
but it also garnered support from the Federalists because it
ensured the perpetuation of a legislative approach to claims adju-
dication, diminishing the possibility that the judiciary would
begin to determine claims made against governments (especially
the federal government) without consent.”®

During this time, Congress adopted two policies to perpetuate
the legislative approach to claims adjudication. First, the House of
Representatives created a Committee of Claims on November 14,
1794. The House defined the committee’s jurisdiction expan-
sively: over “all claims against the United States, where money
was the relief prayed for,” where claimants sought to be “dis-
charged from any liability,” whenever the claim referred to “public
lands,” “private claims,” and “all pension claims.”®” Second, to the
extent Congress did delegate claims adjudication authority, it was
to institutions like the Treasury over which it could exert extensive
oversight and maintain control of appropriations. While the
Treasury Department handled most routine contract claims,
Congress retained appeals authority from Treasury’s decisions
and maintained control over a special commissioner appointed
to deal with claims arising out of the War of 1812.°® Notably,
Congress refused to delegate any authority over claims adjudica-
tion to the judiciary.

Congress’s reliance on legislative modes of claims resolution,
then, was grounded in both historical practice and theory received
from colonial experience. There was also a more uniquely
American rationale for legislative handling of claims: the doctrine
of separation of powers. The Constitution gives Congress alone the
authority to spend money. Thus, many congressional representa-
tives believed that ceding the power to appropriate funds to settle
claims would be unconstitutional. That is, if courts were given the
power to decide claims against the federal government, then “some
feared that. . . Congress would be required to make payments in
accordance with the court’s determination and that such a
procedure would clearly violate article I, section 9.”*

During this period, Congress maintained virtually full control
over claims adjudication, delegating authority only to nonjudicial
bodies, including the Treasury, where it could control decision
making and appropriations. Thus, Congress clung closely to a
view of the separation of powers that permitted only it to control
appropriations. While the Treasury Department heard the major-
ity of routine contract claims, Congress typically heard appeals
from Treasury determinations and most noncontract claims out-
side the scope of the narrow Treasury authority.

Toward the end of this period, in 1838, the Supreme Court
affirmed and asserted Congress’s power over claims adjudication
as seen in Kendall v. United States.”® In Kendall, the Court con-
sidered an 1836 act that required the Postmaster General to credit
and honor contracts in the full amount determined by the solic-
itor of the treasury. Nevertheless, Amos Kendall, President
Jackson’s newly appointed Postmaster General, refused to honor
the contract amount negotiated by his predecessor. Thus, the

**Shimomura, “History of Claims,” 643.

57«Claims, Board of Commissioners for Settlement Of,” in U.S. Congressional Serial
Set (Washington, DC: U.S. Government Printing Office, 1836), 1-14, 3.

**This commissioner served “merely [as] an employee of Congress, having no more
judicial status than a congressional committee.” See Shimomura, “History of Claims,”
644; Wiecek, “Origin,” 391.

*Cowen et al., Court of Claims, Part II, 5.

%037 U.S. 524 (1838).
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DC Circuit Court ordered him to obey, and he still refused.
Congress then enacted a law requiring Kendall to follow the rec-
ommendations of the solicitor of the treasury. Kendall again
refused, arguing that the congressional act was a constitutional
violation on the power of the executive branch. Finally, the
Supreme Court unanimously ruled against Kendall, holding,
among other things, that Congress could assign ministerial duties
to executive officers and that the federal judiciary had the author-
ity to enforce these duties through writs of mandamus.

Shortly thereafter, in Reeside v. Walker,”' the Supreme Court
clarified Kendall by holding that a claim could only be paid
when Congress provided a specific appropriation per Article 1,
Section 9, emphasizing Congress’s sole authority over appropria-
tions. Reeside held that a claim could only be paid if a claimant
specifically petitioned Congress “for an appropriation to pay
[the claim].” And, “if Congress after that makes such an appropri-
ation, the Treasury can, and doubtless will, discharge the claim
without any mandamus. But without such an appropriation it
cannot and should not be paid by the Treasury.”®*

Thus, through the early Republic, the colonial legacy of legis-
lative handling of claims, as well as the widely shared view of sov-
ereign immunity, created a background presumption against
judicial resolution of claims against the government. This was
reinforced by Congress’s interpretation of its own constitutional
powers. However, by no means was the belief in the doctrine sov-
ereign immunity shared by all. As early as Chisholm v. Georgia,
Justice Wilson’s seriatim opinion disparaged “state sovereignty,”
which “has assumed a supercilious preeminence above the people
who have formed it.” And the doctrines that deal with the
“supreme, absolute, and incontrolable power of government”
“degrade” the people.®®> Wilson’s opinion cast doubt on the sover-
eign immunity of both states and the federal government, but the
Eleventh Amendment quickly headed off any legal and political
implications found in his opinion.

Nevertheless, Justice Wilson’s argument was the exception that
proved the rule; the majority of lawmakers did not believe that the
federal government could waive its sovereign immunity. It is dif-
ficult to say exactly why, but in his historical examination of the
doctrine, George Pugh attributes “the adoption of the doctrine in
this country ... [to] the thought habits of common law lawyers,
and by the very natural desires of state governments to avoid pay-
ment of their vast debts.” Indeed, over sixty years later, in 1860,
despite members of the House Committee on the Judiciary urging
that the USCC should be placed under Article IIT judicial control
and sovereign immunity should be waived, it still took years more
persuading to make these changes. The Committee on the
Judiciary argued, “when the government enters a contract, or
engages in any pecuniary transaction with an individual, it to
that extent divests itself of its sovereign character, and assumes
that of a private citizen.”®* That the committee made this sugges-
tion in 1860 demonstrated the thorny and controversial nature of
sovereign immunity and Article III jurisdiction in debates over the
creation and development of a Court of Claims.*® These factors
set the United States down a path that strongly hewed to

S1Reeside v. Walker 52 U.S. 272 (1850).

Ibid., 290.

Chisholm v. Georgia (1792) 2 U.S. 429, 461.

*“Abolishing Court of Claims and Distribution of its Power Among the Several
District Courts,” in U.S. Congressional Serial Set (Washington, DC: U.S. Government
Printing Office, 1859), 1-8, 4.

*pugh, “Historical Approach,” 481.
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legislative control over claims and resisted judicial solutions to a
growing workload problem.

2.2 Claims in the Antebellum Period, 1838-1855

By the early decades of the nineteenth century, this legislative-
centric system was under considerable strain. Congress could
not keep up with the claims being filed, and it had a significant
problem rendering decisions in over 90 percent of these claims.
The problems of maladministration and inefficiency began to
crystallize around 1838. That year, the House Committee of
Claims examined these problems closely and presented its find-
ings: “the accumulation of private claims has been so great, within
the past few years, as to burden several of the committees of
Congress.”®® The committee highlighted the incredible caseload
increase between the first three Congresses (2,317 cases from
1789 to 1795) and the 22nd-24th Congresses (14,602 cases
from 1832 to 1837). Figure 1 demonstrates this remarkable
increase.

During this time, Congress could not act on 3,302 of the 8,655
(38 percent) private claims bought before it.”” The Board of
Commissioners for Settlement of Claims Report (Rep. No. 730)
concluded with the rampant inefficiency Congress faced: “These
cases now burden Congress,” and the delay amounted to “a denial
of justice.” “To remedy the evil,” the committee highlighted two
reforms previously suggested: “enlarge the powers of the account-
ing officers” or “constitute a commission, to whom claimants
shall be permitted to appeal in all cases where the accounting offi-
cers reject a claim.” The Committee ultimately recommended
only one of these reforms: establishing a board of commission-
ers.”® Notably, a board of commissioners would not be part of
the judicial branch because “the framers of the constitution did
not think proper to waive the privilege of sovereignty, and permit
suits to be brought against the United States.” Additionally, since
the courts were “closed against enforcing the payment of claims
due from the United States, other suitable tribunals should be
established” such as a board of commissioners® housed in the
Treasury. The growing volume of claims, then, was putting con-
siderable strain on Congress, but members felt constrained by
the doctrines of sovereign immunity and separation of powers.

Congress adopted neither of the solutions offered by the
Committee of Claims but instead continued to muddle along
with what it recognized to be an inadequate system of claims
adjudication. A decade later, the situation devolved into crisis,
and the Committee of Claims issued another report, authored
by the committee chairman, Representative John A. Rockwell
(W-CT).”° The House tasked Rockwell’s committee “to inquire
and report whether any and what further legislation is required
in relation to the claims of individuals against the government
of the United States.””' Rockwell’s report detailed the statistics
of private claims from the 22nd-29th Congresses, totaling sixteen
years of data. From his committee’s report, Rockwell drew a num-
ber of conclusions, which he conveyed to the House the following
year: Claimants were not often given a hearing, no interest was

%“Board of Commissioners for Settlement of Claims,” in U.S. Congressional Serial Set

(Washington, DC: U.S. Government Printing Office, 1837), 1-14, 1.
671;
Ibid., 4.
“Ibid., 9.
®Both quotes appear in “Board of Commissioners for Settlement of Claims,” 1-14, 7.
7°Shimomura, “History of Claims,” 649.
"'The so-called Rockwell Report, “Claims Against United States,” 1-48, 1.
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allowed on claims (despite the fact that many, if ever resolved,
took fifteen years to be acted upon), serious claims where a con-
siderable amount was at stake were almost never approved, and
“unfounded and fraudulent””* claims were difficult to recognize
because these claims were ex parte with no representation on
behalf of the federal government to cross-examine and investigate.
Thus, Rockwell’s report aimed “to show the evils of the present
system,” which was plagued by “unparalleled injustice, and wholly
discreditable to any civilized nation.””

Echoing the earlier 1838 report of the Committee on Claims
on the same issue, the Rockwell Report noted the workload and
efficiency problems in dealing with claims. During this ten-year
period, “16,573 petitions of private claimants to the House of
Representatives and 3,436 bills reported, 1,796 passed the
House” and of those, only 910 passed through both Houses.”*
Rockwell also noted the sheer amount of time claims took away
from “public business,” with “one-third of the whole time of
one House of Congress is devoted, under the rules, to private
claims.””®> The report concluded, “It is grossly unjust that this
defective system, which the government adopts as the only one
for claims against them, should be charged to the account of hon-
est claimants, and that they should suffer because the tribunal,
which the government says is the only one to which they can
appeal, is wholly inappropriate to the discharge of such duties.””®

The 1848 Rockwell committee report highlighted two alterna-
tive paths forward. One recommendation was for a set of commis-
sioners, but whose decisions were “declared to be final” and not
merely recommendations. The second recommendation, though,
arose from review of the successful claims systems found within
the judicial branch of various European states: delegating
decision-making authority to the federal courts. Rockwell person-
ally favored this solution, but noted, “the committee did not think
that all the subjects brought to the consideration of Congress were
proper subjects of decision by judicial tribunals.””” Indeed, these
same considerations caused some in Congress to protest relin-
quishing finality over appropriations even to commissioners.
Ultimately, Rockwell’s committee proposed the same solution
presented in 1838: a board of commissioners of three people to
be appointed by the president and confirmed by the Senate, cen-
trally located in the capital.”® Importantly, these commissioners
would not render final decisions, but instead would make recom-
mendations to Congress on the resolution of claims. The commit-
tee report makes very clear the extent to which even strong
advocates of reform felt compelled to work within a legislative
framework because of prevailing views about the requirements
of sovereign immunity and separation of powers.

A year after his committee’s report, Rockwell introduced this
proposal as a bill. Under the prevailing system, Congress had to
enact private bills to pay debts to claimants, if the current admin-
istration rejected the claims. The House spent one-third of its
time considering private bills “in addition to countless hours con-
sumed in committee” trying to deal with these claims. Rockwell
concluded that “no other civilized country of the world had

72Congressional Globe, 30th Congress, 2nd Sess. (1849), 139-40.
7*“Claims Against United States,” 1-48, 1, 2.

7Ibid., 4.

7*Ibid., 6-7.

7°Ibid., 4.

77Ibid., 7-8.

78Ibid., 44-48.
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Fig. 1. Number of Claims Cases in Congress, 1789-1795 versus
1832-1837.

Source: Data from this graphic come from the Rockwell Report,
“Claims Against United States,” in U.S. Congressional Serial
Set (Washington, DC: U.S. Government Printing Office, 1847),
1-48, 32.
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such an outrageous system.””” Despite these problems, Congress
refused to approve Rockwell’s 1849 bill for two central reasons.
First, the proposal came during a period of rising populist senti-
ment,*® and thus Congressional proposals to hand over responsi-
bilities to a new set of unelected judges or commissioners faced
genuine opposition. For example, Representative Orlando
Ficklin (D-IL) argued, “If these gentlemen were to hold office
during life, why not make the offices hereditary, and let the oldest
sons succeed to their fathers?”®' But Representative James Bowlin
(D-MO) offered even harsher criticism about the commissioners,
which centered on the prevailing interpretation of Article 1,
Section 9, and Treasury power: that they would decide cases “by
some vague idea of justice in their own minds. The treasury
was to be thrown open, and thus was the money, wrung by taxa-
tion from the hard earnings of the people, from their toil and
sweat, to be squandered upon plunderers and favorites around
the Capitol.”®* Second, beyond these populist critiques, other rep-
resentatives objected for legal reasons concerning Article IIT juris-
diction issues. Representative William Strong (D-PA), for
example, who later served a distinguished career on the U.S.
Supreme Court, maintained, “no claim against the Government
was a case arising ‘in law and equity,” The party did not found
his claim against the Government upon any principle of law or
equity, and certainly these claims were not cases which arouse
under the Constitution or the laws of the United States.”® Even
Rockwell’s report and committee ultimately concluded that
many of the claims issues brought before Congress should not
be heard by the judiciary.

Despite a consensus emerging that the current system was
“about the worst that could be devised,”®* change was not

7°David P. Currie, The Constitution in Congress: Democrats and Whigs, 1829-1861
(Chicago: University of Chicago Press, 2005), 195. In his 1883 history of the Court of
Claims, William Richardson, chief justice of that court, also noted these inefficiencies.
He recounted the days before the court’s establishment in 1855, noting that few bills
“were acted upon by either House,” and it was “beyond the power of Congress or its com-
mittees to make a thorough investigation of those claims, or to act intelligently upon the
large and constantly increasing number of petitions.” William A. Richardson, History,
Jurisdiction, and Practice of the Court of Claims (Washington, DC: Government
Printing Office, 1885), 3.

80See, generally, Sean Wilentz, The Rise of American Democracy: Jefferson to Lincoln
(New York: W.W. Norton, 2005).

81Bowman, “A Brief History,” 48.

8zCongnessianul Globe, 30th Congress, 2nd Sess. (1849), 169.

®Ibid., 165.

34Bowman, “A Brief History,” 48.
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forthcoming. By 1848, it was clear that Congress had a serious
workload and maladministration problem, but the question
remained as to what could be done. Congress debated this ques-
tion off and on—and presented a variety of solutions (none of
which came to fruition)—over the next seven years until it created
the USCC.

In maintaining the status quo, Congress hewed closely to its
“legislative model”®> of claims adjudication where it retained
final control over appropriations, but the focus on a board of
commiissioners located in the capital laid the foundation for a cen-
tralized system to be created in the next decade. A centralized sys-
tem created a greater likelihood that decisions “would be more
favorable to the government’s interests than the decentralized
generalist alternatives,” and it had long been advocated in some
form or another.*® As early as 1824, for example, Senator John
Chandler (D-ME), pushed against the legislative model and
argued for a board of commissioners’ ability to give claims
cases to the federal courts because “the juries who were called
to try them, would invariably be biased in favor of the individual
claimants, especially as the claimants would be their neighbors.”
Others also advocated for a centralized board of commissioners
because it allowed for greater administrative capacity: The board
“should be in this city,” said Maine’s other Senator, John
Ruggles (DR-ME), because “all the information on the subjects
before them would be at hand.”®” Chandler and Ruggles exempli-
fied how institutional actors, facing significant obstacles,
attempted to create new rules and interpretations to problem-
solve administrative issues.

Yet even vocal critics like Representative Strong noted that the
1848 Rockwell Report “proposed a remedy for an evil, the exis-
tence of which was universally admitted” and that it was rare
that “unanimity of sentiment was found in this Hall.”®® In that
same year, Congress created the Mexican War Claims
Commission (which lasted from 1849 to 1851)—a three-member
board of commissioners who sat for two years and who the pres-
ident appointed—to adjudicate claims arising under the Treaty of
Guadalupe Hidalgo. Still, more permanent and wider reaching
solutions languished in Congress, despite the urging of

85Shimomura, “History of Claims,” 650.

% Lawrence Baum, Specializing the Courts (Chicago: University of Chicago Press,
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President Fillmore and other Congressmen noting corruption
problems. Fillmore stated in his Annual Message in 1850 that
many “unfortunate creditors” had been “unavoidably ruined” by
“denials of justice.” He therefore urged Congress to establish
“some tribunal to adjudicate upon such claims,” encouraging
experimentation and creativity within the legislative branch.*”

Ultimately, between 1849 to 1855, nine bills were introduced
in Congress to alleviate the workload associated with adjudicating
claims against the national government.”® The possible solutions
centered on four options: a board of claims (of some sort),
changes in legislative committees, expanding authority of
“accounting officers,”" or allowing the federal courts to adjudi-
cate claims. In 1852, Representative Brown of Mississippi pre-
sented a legislative solution that would reconfigure the internal
workings of how Congress processed claims: a “General
Committee of Claims” comprising fifteen members of Congress
“to stand as a kind of appellate court. . . authorized and required
to review the reports of other committees, and only to ask the
action of Congress in case they approve such reports; and, in
the second place, to report a bill of the payment of private claim-
ants.””> When introducing his resolution, Brown couched it in
opposition to an agency solution like a board of claims, noting
that it would “increase executive patronage.” And, since such an
agency would have no authority to appropriate money from the
Treasury, he argued that appropriating “an aggregate sum”
would “delegate to the board a power over the public funds
which belongs exclusively to Congress.””> Others were skeptical
this would make any difference at all and, instead, suggested
that the government “throw open the doors of the courts of jus-
tice, and let every man who has an honest claim against the gov-
ernment™* seek redress in courts. Some others resisted a
court-based solution because it would force the government to
“be compelled by the juries of the country to pay millions
which this House has not paid, and which preceding Houses
have not paid.””

One of these nine bills, debated in 1852, revealed that these
maladministration problems were growing into issues of corrup-
tion and fraud. The Senate created a special committee to inquire
into “abuses, bribery or fraud,” and further consensus finally
emerged to remove claims adjudication out of Congress.”
Noting the widespread corruption of the Mexican War Claims
Commission, Senator Hale said, “If there were three millions of
money to be disbursed by the government without there being
corruption in the transaction, it would form an exception to the
general rule.””” Some senators disagreed on the corruption accu-
sation, but nevertheless, they accused the commission of “injus-
tice”: Those that are awaiting claim hearings, Senator Solomon
Downs (D-LA) said, “charge that injustice has been done [and]
there is a mystery about the matter; that the investigation has
not been as public as such things ought to be.””®

Debates like these continued in the Senate and in the presi-
dency. In 1854, Senator Brodhead (D-PA) moved to have a report

8Currie, The Constitution in Congress, 195.

2Cowen et al., Court of Claims, Part II, 12.
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of “The Mexican Frauds” submitted and printed. Senator James
Bayard Jr. (D-DE), who had sat on the committee that created
the report, then summarized parts of it, noting that in the course
of their investigation, the committee found some witnesses in
cases “superinduced so strong a conviction of fraud.”” In consid-
ering a bill to “establish a board of commissioners for the exam-
ination and adjustment of private claims,” other senators noted
that because Congress neglected to appoint an impartial govern-
ment attorney, it produced “evils” now “deemed fraudulent,”
and this would not have been allowed “if there had been a faithful
officer of the Government.”'*’

In sum, we have seen that between 1838 and 1855, a consensus
emerged that Congress had to, in some form, move claims adju-
dication out of the institution, but the debate centered on what
body would handle claims and what powers it would wield.
There were roughly two sides of the dispute over how to resolve
the claims problems: Some argued that a new tribunal should
be a fully independent court (or administrative body), and others
sought a commission that would take evidence from claimants
and then make a recommendation to Congress as to whether to
adopt or reject a private claims bill. The reasoning behind each
of these solutions rested on both pragmatic and constitutional
arguments.

The commission’s suggested solution was presented by
Representative Rockwell, the chair of the Claims Committee,
first in 1849 and then in 1854. Senator Brodhead advanced a
nearly identical proposal in the Senate. Both Rockwell’s and
Brodhead’s proposals maintained that Congress had ultimate con-
trol over claims. Ultimately, the Rockwell and Brodhead camp
made constitutional arguments for the position that an advisory
commission and not a court must deal with claims. When debat-
ing Rockwell’s proposal in 1849, Representative William Strong
(D-PA) argued simply, “no claim against the Government was a
case arising under ‘law and equity” under Article III of the
Constitution and therefore the courts did not have jurisdiction
over these cases.'”’ Later, in response to Brodhead’s bill in
1856, another Pennsylvania representative, David Ritchie
(W-PA), argued that sovereign immunity prevented courts from
adjudicating claims. That is, according to Ritchie, Article III’s
construction of judicial power ensured that the United States
could not be a defendant: “The judicial power of the United
States, no matter in what court or by what form of words it
may be vested, does not extend to cases in which the United
States are defendants ... in cases where the United States are
defendants, whatever it may be, is no part of the judicial power
of the United States.”'%> Thus, suits against the federal govern-
ment could not fall under the power of Article III courts. In pre-
senting his bill proposing an advisory commission, Brodhead
shared the same sentiments as Strong and Ritchie: “It is very
doubtful whether we have power under the Constitution to
waive sovereignty and to authorize the Government to be sued
either in ‘law or equity.”'"?

Opponents couched their rebuttal in both constitutional and
pragmatic terms. On the latter, in response to Rockwell’s 1849
proposal to create a board without finality, Representative

% Congressional Globe, 33rd Congress, 1st Sess., 1854, 765.

199G enator John Clayton (W-DE) quoted at Congressional Globe, 33rd Congress, 2nd
Sess. (1855), 72.

101Con‘g'ressionul Globe, 30th Congress, 2nd Sess. (1849), 165.

102C¢m<g'ressimlul Globe, 34th Congress, 1st Sess. (1856), 1241.

103Conlgfressianal Globe, 33rd Congress, 2nd Sess. (1854), 70.


https://doi.org/10.1017/S0898588X22000177

130

Joseph Ingersoll (W-PA) said the institutional design of
Rockwell’s plan contained “fatal errors.” It would still lead to
“the same unsatisfactory tribunal to adjudicate your cases that
you are dissatisfied with now, and are endeavoring to get rid of.
It recurs with no substantial change, having only the doubtful
advantage in preliminary of the judgment of a board of strangers,
instead of the report of a board of fellow-members.” Ingersoll
then asked rhetorically, “Where is the harm in submitting the
claims to final determination before a proper board? It will
have the advantage of permanency.”'®* Ingersoll rested his rea-
soning, like other opponents, on the sheer pragmatic reality that
Congress should be taken out of the process altogether because
it was incapable of addressing claims expeditiously and efficiently.
Others in Ingersoll’s camp grounded their position constitution-
ally, arguing that the Constitution allowed another institution to
have finality and jurisdiction over claims and related appropria-
tions. For example, Representative Richard Meade (D-VA)—in
rebutting Strong’s argument detailed above—argued that the
Constitution permits courts to hear claims because “the
Constitution of the United States contemplates cases in which
the United States may be a party defendant or a party plaintiff;
it makes no exceptions. What authority has the gentleman from
Pennsylvania [Strong] to limit the jurisdiction?”'*> Meade thus
argued that since the Constitution gave courts jurisdiction over
cases where the United States was a defendant, these claims
cases were justiciable under Article III.

During this period Congress settled on some type of adminis-
trative “board” solution that would leave Congress with final say
over claim awards. This preference came from a widespread belief
that sovereign immunity and the separation of powers system
enshrined in the Constitution required legislative handling of
claims, and not from any belief that Congress was actually best
suited to do the job. Even so, a vocal minority of members, like
Senator John Pettit (D-IN) and Representative Meade, advocated
transferring full authority over to the courts. Majorities in
Congress, however, rebuffed court advocates like Pettit largely
because, as Senator Brodhead noted, giving courts “final and con-
clusive” judgment “would be placing the public Treasury at the
disposal of the courts contrary to the meaning of the
Constitution.”'*® Time and again in this period both concerns
about separation of powers and Congress’s interpretation of its
treasury power proved a stumbling block over solving growing
delay in claims adjudication.

2.3 Creating the Early Court of Claims, 1855-1856

While the claims issue grew to crisis levels, the question remained:
What was Congress going to do about all these problems and inef-
ficiencies? Ultimately, members of Congress were forced by the
scope of the claims problem to rethink the nature of sovereign
immunity, reconsider the constraints imposed by the separation
of powers system, and finally contemplate a judicial solution to
the crisis. This debate presented next reflects a legislature divided
on this question by issues of constitutional meaning and practical-
ity—but not by partisanship or region, as might be expected in
this period.

1% Congressional Globe, 30th Congress, 2nd Sess. (1849), 140.

'%Ibid., 168.

198 Congressional Globe, 33rd Congress, 2nd Sess. (1854), 70. Brodhead here is referring
to Article I, Section 9.
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This debate eventually spurred the 1855 statute, which created
the USCC. That statute had its beginnings as a proposal on
December 6, 1854, when Senator Brodhead introduced a bill “to
remedy an evil which has been a crying one for the last twenty
or twenty-five years.”'”” As a member of the Senate Committee
on Claims, he had become familiar with the repeated failures of
claims adjudication proposals, and so he consulted with other
members of the Claims Committee; by December 18 the bill
was opened for debate on the Senate floor.'”® The debate centered
on whether the court should be fully independent or if it should
issue advisory opinions'® or reports to Congress for final deci-
sion. Importantly, the final bill “did not clearly address” this “crit-
ical issue” of judicial finality.''” The construction of the Court of
Claims nicely illustrates how practical necessity can force actors
within the relevant institutions to reimagine theoretical con-
straints on their authority. It also shows, though, how iterative
and contingent the process is, and how the power of the theoret-
ical considerations shapes actors’ behavior.

During the Senate debate on December 6, 1854, Senator
Brodhead summarized three institutional solutions to the claims
issue: “enlarge the powers” of the Treasury, “enlarge the powers
of the judiciary,” or create some agency or board of commission-
ers. Brodhead’s proposal, like the report in 1848, advocated a
board.'""" Brodhead, in a brief paragraph immediately following
the list of the three proposals, noted that the Treasury solution
was “pretty much abandoned” and “dangerous.” Expanding the
judiciary’s power received a slightly longer treatment, but ulti-
mately, Brodhead said, “It is very doubtful whether we have
power under the Constitutions to waive sovereignty and to autho-
rize the Government to be sued,”"'? echoing previous sovereign
immunity arguments. Like members of Congress previously,
Brodhead also claimed of the judicial solution, “It seems to me
that it would be placing the public Treasury at the disposal of
the courts contrary to the meaning of the Constitution.”'"’
Senator Robert Hunter (D-VA) agreed, arguing it would give
“too great a power” to the courts if its decisions could “draw
money directly out of the Treasury.” While Senator Hunter called
his solution a “court”—“that the United States should have a reg-
ular attorney, that its proceedings should be open like those of any
other court”—he would not have provided it with “final or con-
clusive jurisdiction” over amounts to be paid to claimants.'"*
Ultimately, Brodhead’s bill proposed a confusing amalgam of an
agency and a court. It proposed appointing three commissioners,
at a salary of $4,000 each, with advice and consent from the
Senate. Some aspects of the institution seemed judicial. The com-
missioners would enjoy a lifetime tenure, and the procedures
resembled judicial ones: It had “power to take testimony in behalf
of the Government; will have the time, means, and opportunity to

l07Congressionul Globe, 33 Congress, 2nd Sess. (1854), 70.

1%Cowen et al., Court of Claims Part II, 13.
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get at and report the facts of each case,” but Brodhead explicitly
noted, “T have not made the decision of the board final in any
case.”!"?

As the debate over Brodhead’s bill continued into the next day,
some senators objected to the futility of the proposal and debated
whether to call this institution a commission or a court and
whether its members would be judges or commissioners.
Senator John Weller (D-CA) proposed an amendment to strike
out the word “court” in Brodhead’s bill and insert “board of com-
missioners” and to make appointment to this commission based
on a period of years rather than during good behavior as Article
II stipulates. Weller advanced this amendment because he
believed that what was contained in Brodhead’s bill was “no
court—it is not a judicial tribunal— in the meaning of the third
article of the Constitution, and therefore the judges may not nec-
essarily be appointed during good behavior.” Effectively, Weller’s
amendment simply sought to identify the institution for what he
thought it was (and what it would actually become in practice): a
legislative court under significant congressional control. Some,
like Senator Albert Brown (D-MS), agreed and argued that the
bill “does not advance us a solitary inch in the progress of busi-
ness, unless it be taken for granted that the reports of the court
will be infallible, and must necessarily be indorsed [sic] by the
two Houses of Congress.” Brown noted that Brodhead’s bill—
regardless of the terminology and appointment during good
behavior—“does not accomplish” either the goal of relieving con-
gressional workload or of offering remedy to private claimants
because the bill, ultimately, left Congress the power to approve
all claims’ appropriations.''® In other words, Brown realized
that without judicial finality over decisions and money to claim-
ants, Brodhead’s bill did little, if anything, to alleviate the case
workload.""” Like Brown, Senator Stephen Douglas (D-IL) sought
a truly independent court because only that would lead to a last-
ing effect: “calling this tribunal a board of commissioners would
imply that it was only to take the place of a committee, and to
report facts. Now, I want an adjudication which I should deem
binding on us.. . .I want an adjudication in which I could put
the same credence that I would give to a decision of the
Supreme Court of the United States.”"'®

Nevertheless, the Senate rejected Weller’s amendment, defeat-
ing it by a vote of 24-16.""" The pushback came from a group of
senators who did not see it as necessary to clarify the institution’s
status because they assumed, despite conflicting Articles I and III
constitutional identities, that the Court of Claims would still have
great autonomy, which would enable it to significantly reduce
Congress’s claims burden. Many of these senators, such as
Hunter of Virginia, simply assumed that “this court will entitle
itself to the confidence of Congress, and will have so much of
the confidence of Congress, that in general its decisions will not
require revision; that the cases requiring revision will be the
exception and not the general rule.”'** While Brodhead’s bill
retained its Article III language of “court” and “during good
behavior,” Brown’s objections proved prescient and Hunter’s
proved wrong.
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This lively debate highlights the creative syncretism that
informed the ultimate creation of the USCC. Congress sought
to handle its claims problem by “altering old institutions and
recombining them with new proposals,” which, in Brown and
Douglas’s proposal, was an independent court.'*' The debate
over Brodhead’s bill centered on whether to create a fully inde-
pendent court or an administrative commission that would sim-
ply report its conclusions to Congress for final approval.'** The
debate resulted in Senator Brodhead proposing to appoint a com-
mittee composed of Senators Jones (W-TN), Hunter, Clayton,
and Clay (D-AL) to look further into the issue.

By December 18, 1854, Brodhead’s select committee settled on
the compromise first presented earlier in the month by Senator
Hunter: an institution called the “Court of Claims” would hear
claims against the national government. It would comprise a
three-judge panel with commissioners dispersed around the
United States to gather evidence and take testimony. Judges
would be appointed by the president with advice and consent
of the Senate and serve “during good behavior” per Article III,
Section 1 of the Constitution. Congress left the difficult questions
unanswered, namely, the degree of finality the court had in its
decision making. Congress retained final say, ergo this 1855
body acted more as an agency than as a court because Congress
continued to cling to the “legislative model” wherein Congress
still retained significant control over monies.'"”> The House
approved this bill, and Congress created a Court of Claims on
February 24, 1855."**

The final vote in the House on this bill was 150 yeas to 46 nays.
Figure 2 presents the distribution of the House vote on the Court
of Claims bill. This figure clearly demonstrates that the bill had
robust support across partisan and regional lines.'"”> The Senate
passed it without a division vote recorded.'*

The new law required the court to “keep a record of their pro-
ceedings” and present these proceedings to Congress at the “com-
mencement of each session of Congress.” In its presentation of
materials to Congress, the court also had to “prepare a bill or
bills” for those cases in which a decision was favorably made on
the claimant’s behalf, and “if enacted” by Congress, “would
carry the same into effect.”'”” The House thus interpreted the
statute’s language as requiring de novo review by Congress of all
claims, which made the USCC merely an advisory body."*® Yet,
the USCC had an entirely different view of its power than
Congress did. In its first term, the court did not mince
words or shy away from asserting its power. In Todd v. United
States (1856),"%° Chief Judge John Gilchrist declared his court’s
finality:

The language of the 1855 act does not authorize us to regard this tribunal
as possessing any other qualities than those which properly belong to a
court.. . . We do not think that Congress, by establishing this court,
intended to constitute a council to advise them what course it would be
honest and right, or expedient, for them to pursue in any given case.

'21Berk and Galvan, “How People Experience and Change Institutions,” 575.
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Fig. 2. Percentage of House Yes Votes on 1855 Statute, by Group.
Source: Vote totals found in the Congressional Globe, 33rd
Congress, 2nd Sess. (1855), 909. Demographic data of House
members were gathered from Joel D. Treese, ed., Biographical
Directory of the American Congress 1774-1996 (Alexandria, VA:
CQ Staff Directories, 1997).

They meant, as the title of the act denotes “to establish a court for the
investigation of claims” to ascertain the facts in each case, and the legal
rights and liabilities arising from those facts."*°

In addition to Gilchrist’s declaration of finality, he also lobbied on
behalf of the USCC in an attempt to establish more power and
autonomy for his institution. In his June 23, 1856, report to the
Senate, he reiterated his opinion in Todd, telling the Senate,
“The court has not regarded itself as a council to advise
Congress what was just and equitable.”'*"

Beyond the court’s purpose in relation to Congress, Gilchrist
shared pragmatic administrative problems, which made his
court’s duties impossible to fulfilll He commented that
Congress’s object “was to ensure the award of equal and even-
handed justice to the claimant,” but “with the present force that
object cannot be accomplished as it should be.”'** Gilchrist spe-
cifically noted that the sole solicitor established by the 1855 stat-
ute “however experienced and eminent [could] properly represent
and protect the interests of the government. The cases are so
numerous, his duties are so harassing, and his labors so unceas-
ing, that this is entirely impracticable.”"*> Gilchrist’s report dem-
onstrated his efforts to engage in judicial institution building
similar to the methods Chief Justice Howard Taft deployed before
Congress decades later."** Gilchrist died only three years into his
tenure so he had far less success in “forging judicial autonomy”
than Taft did, but nevertheless, through his opinions and lobbying
Gilchrist sought to create a distinguished professional identity and
build an institution with autonomy from Congress. Gilchrist’s
efforts resemble autonomy building, as described by Carpenter,
whereby agencies “can change the agendas and preferences of pol-
iticians and the organized public.”"*

Nevertheless, in the words of a former commissioner of the
USCC, the original act “established a body which [Congress] des-
ignated as a court, but failed to give the new agency power to
function as a court.”'*® That is, the initial act, it turned out, was
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hardly transformative at all. It was instead, as Crowe put it, a “stop-
gap measure”'”’—and a poor one at that, as the act left the status
quo essentially unchanged. But at the time of its passage, it received
praise as a necessary development.'*® The inadequacies of the act
are crucial for understanding this moment of institution building,
however, as they show that even as Congress sought to undertake
judicial performance-oriented reforms,'* prevailing understand-

ings of constitutional requirements stymied them.

2.4 Establishing Finality, 1855-1866

The 1855 act merely made the USCC a fact-finding agency whose
conclusions had to be approved by Congress before payments
were doled out to claimants. After a few years of practice, “it
became apparent that the lack of finality of the decisions of the
Court defeated its object,” according to James Hoyt, Reporter of
Decisions for the Court of Claims.'*’ Even newspapers reported
on the problem of finality in the same year as the act’s passage.
The Daily Union, of Washington, DC, wrote, “we believe it
would have been much better had congress made the decision
of the court final and conclusive with some provisions by which
a just claim could have been paid out of the treasury without sub-
jecting the claimant to the uncertainty of congressional action.”"*'
Because of this, little had changed in the adjudication and settle-
ment of cases. Thus, a policy question remained before Congress:
Should it give claims adjudication to existing federal courts or
redesign the USCC from an advisory body to one whose decisions
were final (though reviewable by the Supreme Court)?'** And
very importantly, could it do so?

Although the first option was proposed'*’ in 1860, there was
not much support for giving power to the federal courts; again,

136y, Ney Evans, “The United States Court of Claims,” Federal Business Journal 17
(1957): 85-99, 86.

37Crowe, Building the Judiciary, 136.

"38See the Washington Sentinel, February 25, 1855: “The passage of the [Court of
Claims] bill establishing this board, will, we are quite confident, receive a very general
approbation. The advantages are many and apparent.” The next day, the Alexandria
Gazette wrote something similar, calling the legislation “one of the most important
bills which has passed Congress within our remembrance” (Alexandria Gazette,
February 26, 1855).
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the specter of sovereign immunity reared its head as some in
Congress feared the ill consequences of ceding power to the
courts: “If you allow men to sue the Government of the United
States” then the country would “have to have a band of itinerant
lawyers . . .looking out for and watching after her interests. . . it
would be impossible.”'** Therefore, in his Annual Message to
Congress in December 1861, Lincoln urged further reform. The
looming prospect of a tidal wave of war claims for damages aris-
ing out of the Civil War led President Lincoln to argue: “It is as
much the duty of government to render prompt justice against
itself, in favor of citizens, as it is to administer the same between
private individuals.”'** He went on to say, “The investigation and
adjudication of claims in their nature belong to the judicial
department. . .it was intended, by the organization of the
USCC, mainly to remove this branch of business from the halls
of Congress; but while the court has proved to be an effective
and valuable means of investigation, it in great degree fails to
effect the object of its creation for want of power to make its judg-
ments final.”'*®

When Congress debated a bill with Lincoln’s suggestions in
1862-63, much of the debate centered on the finality of judg-
ments and sovereign immunity. In the House, Representative
Albert Porter (R-IN) introduced a bill out of the Judiciary
Committee to solve the finality problem. He argued against claims
of sovereign immunity and advocated for the court to have final-
ity: “In every great nation in Europe there is a judicial tribunal
which decides upon claims against the Government; and espe-
cially is this the case in Great Britain. Claims refused by the exec-
utive department are referred to that tribunal, and to its decision
the king himself has to submit.”'*” Porter’s bill offered more
autonomy and finality to the Court of Claims."*® Specifically, he
noted that the court’s “jurisdiction is made final and conclusive”
except where Congress “by joint resolution, specially declare [cer-
tain claims] shall be disposed of by act of Congress.”'*’ While
Porter’s bill significantly enlarged the court’s jurisdiction to
now include “all claims for which the Government would be liable
in law or equity if it were suable in courts of justice,” Porter
explicitly defended against proposals suggesting that claims be
adjudicated in Article III circuit and district courts: “the danger
of local influences which might be prejudicial to interests of the
Government . . . [and] access can be had to the public archives
only at the capital.” There was also the pragmatic impact of the
ongoing Civil War, as Porter said, “in most of the southern
States no district or circuit courts now exist.”'>

144Congressional Globe, 36th Congress, 1st Sess. (1860), 991.

“Lincoln quoted in Cowen et al., Court of Claims Part II, 21. Regarding the Civil
War’s influence on modern American state building, see Richard F. Bensel, Yankee
Leviathan: The Origins of Central State Authority, 1859-1877 (New York: Cambridge
University Press, 1990). See also Martin Shefter’s work on how war and international
forces shaped other aspects of American state building far beyond administrative courts.
Shefter concludes that while the movement of people across borders and the “flow of
ideas” greatly affected American political development, “war and trade exerted the
most immediate impact upon the structure of U.S. governing institutions.” Martin
Shefter, “International Influences on American Political Development,” in Shaped by
War and Trade: International Influences on American Political Development, ed. Ira
Katznelson and Martin Shefter (Princeton, NJ: Princeton University Press, 2002), 333-
59, 334.

1Wiecek, “Origin,” 387-406, 399.

147Congressional Globe, 37th Congress, 2nd Sess. (1862), 1673.

“8Eor the details of Porter’s bill, see the speech he made explaining the Judiciary
Committee’s proposal in the Appendix of the Congressional Globe, 37th Congress, 1st
Sess. (1861), 123-24.

14S'C(mgressional Globe, 37th Congress, 1st Sess. (1861), 124.
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There was significant debate over Porter’s bill in the House
where the bill originated. Representative George Pendleton
(D-OH) declared his support for the bill as well as for
judicial finality, “My only objection to it is that it does not go
far enough. . . . I am in favor of bringing [the federal government]
into court—a court such as we would be willing to intrust with the
administration of justice between individual citizens—compelling
it to abide by the judgment of that court.” Later on the House
floor, Pendleton also derided the doctrine of sovereign immunity:
“I am opposed to the dogma, which has no foundation in justice,
that the Government ought not to be sued.”*>" The most vocal
opponent of the bill, Representative Alexander Diven (R-NY),
expressed reluctance to relinquish appropriations power to the
courts. Diven said Porter’s bill—contrary to Porter’s claim—
in allowing the federal government to be sued “like a corporation
or an individual” had “no parallel in any country” and claimed
the bill would place “the Treasury of the United States at the
mercy of this Court of Claims.”">* Despite Diven’s objections
and Representative Elihu Washburne’s (R-IL) motion to table
the bill, the House passed the bill without a recorded vote and
defeated Washburne’s motion 83-40."'%

The issue of finality took center stage in the Senate’s debate
over Porter’s bill. Senator James Dolittle (R-WI) noted that
Congress’s finality and discretion over claims “is a discretion
which we cannot transfer constitutionally to any other body.. . .
It is a discretion which the Constitution puts upon us.”'>*
Dolittle’s critics were vocal in their opposition and clear in their
position. Senator Browning argued, for example, “We ought to
either give some effect to the judgements of this court or abolish
it.. . . As it now is constituted, and as its judgments are now
regarded, it is a mere mockery of justice.”'>” Likewise, Senator
Edgar Cowan (R-PA) urged some type of finality of court judg-
ment: “I think it would be an absurdity to create a court for the
investigation of the claim of a suitor, and yet deny the proper
effect and validity of the judgement of the court.”"*

After the Senate handily defeated a motion to indefinitely
postpone the bill by a vote of 29-11, the debate then turned to
the issue of giving finality to the court’s rulings. Senator
William Fessenden (R-ME) proposed an amendment to the
House bill to strike out any provisions that made the court’s rul-
ings final.">” The Senate defeated this amendment by the narrow-
est of margins: Vice President Hannibal Hamlin cast the final vote
to break the 20-20 tie, voting in favor of keeping the finality pro-
vision in Section 5 of the 1863 act."*® To appease his skeptical col-
leagues, Senator Lyman Trumbull (R-IL), Judiciary Committee
chairman, agreed to amend the bill to diminish the court’s juris-
diction to cases arising out of contract dispute with the govern-
ment only, whereas the House version “gives the court
jurisdiction of all claims for which the government would be lia-
ble in law or equity.”"*® In response to Fessenden’s objections that
the House bill gave “finality to the judgements of the court” and
enlarged its jurisdiction, Trumbull assured him that the bill “does

>!Both quotes appear in Congressional Globe, 37th Congress, 2nd Sess. (1862), 1675,
1676.

152Congressional Globe, 37th Congress, 2nd Sess. (1862), 1671, 1672.

153H0yt, “U.S. Court of Claims,” xix.

1%4Quoted in Shimomura, “History of Claims,” 655.

155C0ngressianal Globe, 37th Congress, 3rd Sess. (1863), 311.

>Ibid.

"71bid., 309.

81bid., 311.

*Ibid., 304-305.
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not authorize the court to draw any warrant upon the Treasury”
and “the Treasury will still be under the control of Congress.”"*’
In addition to winning the battle over finality, Trumbull and his
supporters defeated other attempts to preserve Congress’s control
over the court’s rulings. For example, they also defeated an
amendment, by a vote of 20-16, to require congressional payment
to be paid out of specific appropriations after each individual
court ruling rather than appropriating a fixed lump sum at the
beginning of the fiscal year out of which all judgments would
be paid.'®" The bill ultimately passed the Senate 23-16.'°>

The debate over Representative Porter’s bill in 1863 revealed
the growing inefficiency of the 1855 act and the need for real
change. Under the 1855 act, claimants had to go to Congress
after litigation in the USCC. If a claimant lost, he could appeal
to Congress, and if he won, Congress would still have to make
the individual appropriation. Therefore, the problem of claims
workload in Congress was never resolved. Consequently, despite
the vigorous debate in 1863, most members of Congress—with
pressure mounting from Civil War claims—altered their interpre-
tation of its role in claims adjudication and chose to empower a
more autonomous Court of Claims in 1863."®> Most shared
Senator Trumbull’s perspective that an advisory Court of
Claims “was a failure” and that Congress should make its judg-
ments final or delegate full authority to the judiciary.'**
Trumbull’s Judiciary Committee chair counterpart in the
House, Hickman (whose committee originally proposed Porter’s
bill), echoed the same sentiment, recognizing the futility of the
court in its then-current form: “We now have no Court of
Claims. We have that which has been long called by that name,
but which has none of the attributes of a court. It is at best but
a committee recommendatory to the standing committees of
Congress. It has no power to determine finally any question.”'®’

The legislation passed in 1863 and added two judges to deal
with the growing caseload and partially addressed the issue of
finality'®® by creating a general appropriation of funds that
would cover the Court’s judgments against the government.'®”
Congress also gave claimants the right to appeal a denied claim
to the U.S. Supreme Court for claims over $3,000. This legislation,
however, included a last-minute amendment added by a staunch
opponent of the Court of Claims, Senator John P. Hale (R-NH).
The amendment added Section 14 to the act, providing that no
award was to be paid until it had been “estimated for” by the
Secretary of the Treasury and Congress validated that estimate
and authorized the disbursement of funds.'®® Hale’s amendment
ultimately “sabotaged the judicial status” of the USCC, even
though both Congress and the court itself appear to have assumed
it was in fact an Article III court.'®

'“Ibid., 304.

'Ibid., 426.

1(’2H0yt, “U.S. Court of Claims,” xxi.

'S Act of March 12, 1863, 12 Stat. 765.

164Shimomura, “History of Claims,” 655.

165legressional Globe, 37th Congress, 2nd Sess. (1862), 1674.

166The statutory languages reads: “Either party may appeal to the supreme court of the
United states from any final judgement or decree which may hereafter be rendered in any
case by said court wherein the amount in controversy exceeds three thousand dollars” (12
Stat. 768 § 5)

1712 Stat. 768 § 7.

'8 Wiecek, “Origin,” 400; David A. Case, “Article I Courts, Substantive Rights, and
Remedies for Government Misconduct,” Northern Illinois University Law Review 26
(2005): 101-212; Act of March 3, 1863, 12 Stat. 765.
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With the full impact of Hale’s amendment perhaps not fully
appreciated, the pressures of Civil War claims had persuaded
Congress to ignore its longstanding reticence to empower a
court to make binding judgments that would draw monies from
the federal treasury and to largely abandon its adherence to sov-
ereign immunity.'”® Congress had sidestepped this old constitu-
tional concern stemming from Article I, Section 9 (that only
Congress could approve monies paid out of the treasury) by pro-
viding that the judgments of the USCC would be paid out of a
general appropriation'”' made specifically to cover the court’s
judgments. Most in Congress understood general appropriation
to mean that Congress, before each fiscal year, would allot a
fixed lump sum from which all subsequent USCC judgments
would be paid automatically.'”> Thus, while Congress was still
making an appropriation, it did not have to determine each indi-
vidual claim and pass case-specific appropriation legislation. This
innovative compromise allowed Congress to treat the judgments
of the USCC as final without abdicating its nominal (in this
instance) control over the federal purse. But this compromise
also suggests that Congress had finally accepted the reality that
if it did not reject sovereign immunity, it would never be rid of
this claims problem. Ultimately these developments reveal the
ways in which institutional rules “are incessantly corrigible,” sub-
ject to recombination and retooling as needed by those living
within them.'”?

The Supreme Court did not agree. It ruled that by virtue of the
Hale Amendment, Congress had failed to fully relinquish its role
in claims adjudication: Congress had maintained an interpreta-
tion of the separation of powers that required it, and only it, to
process claims and appropriate monies out of the Treasury. In
1864, Section 14 came under Supreme Court scrutiny in
Gordon v. United States."’* Chief Justice Roger Taney held that
the Supreme Court could not hear the case: He concluded that
the USCC did not exercise judicial power because its decisions
could be reversed at any time by the Secretary of the Treasury
or Congress per Section 14 of the 1863 act. Because the USCC
therefore lacked judicial finality, Taney concluded that any
Supreme Court review would be advisory, rather than judicial,
and that consequently the Court had no appellate power to review
the USCC’s decisions:

It is true the act of March 3, 1863 speaks of the judgment or decree of the
Supreme Court of the United States. But all that the Court is authorized to
do is to certify its opinion to the Secretary of the Treasury, and if he inserts
it in his estimates, and Congress sanctions it by an appropriation, it is then

70Wiecek, “Origin”; Evans, “Court of Claims.”

7'Under the bill, final judgments were to be paid automatically by the secretary of the
treasury “out of any general appropriation made by law for the payment and satisfaction
of private claims.” Congressional Globe, 37th Congress, 3rd Sess. (1863), 398.

1726himomura, “History of Claims,” 657.

'7Berk and Galvan, “How People Experience and Change Institutions,” 549.

174117 U.S. 697 (1864) Note that Chief Justice Taney wrote an opinion but sometime
before publication it was lost. Nevertheless, his fellow justices agreed to adopt the opinion.
The official report at the time only contained a note from reporter John William Wallace
stating the Court’s opinion. Afterward, Taney’s successor, Chief Justice Salmon P. Chase
issue a one-paragraph opinion in the Lawyers’ Edition reports (17 L.Ed. 921, 1865): “We
think that the authority given to the head of an Executive Department by necessary impli-
cation in the 14th section of the amended Court of Claims Act, to revise all the decisions
of that court requiring payment of money, denies to it the judicial power, from the exer-
cise of which alone appeals can be taken to this court.” In so doing Chase, like Taney,
equated jurisdiction with judicial power. Finally, though, in 1886, Taney’s full opinion
was found among a deceased friend who served as the register for wills for Baltimore
County, Maryland, and it is now published at 117 U.S. 697 (1864) (Bowman, “A Brief
History,” 49).
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to be paid, but not otherwise. And when the Secretary asks for this appro-
priation, the propriety of the estimate for this claim, like all other estimates
of the Secretary, will be opened to debate, and whether the appropriation
will be made or not will depend upon the majority of each House. The real
and ultimate judicial power will, therefore, be exercised by the legislative
department, and not by that department to which the Constitution has
confided it.'”

In this way, Taney linked judicial finality and Article III jurisdic-
tion to judicial power. He argued that only if a lower court
engaged in Article III judicial behaviors—which must include
rendering final judgment not subject to second-guessing from
noncourt actors—did the Supreme Court have jurisdiction to
hear appeals from said lower court.

In the 1863 act, Congress had retained a role for itself through
the need to validate the Treasury’s estimates and authorize the
expenditure. Without judicial finality, Congress also retained the
role of hearing some appeals from claimants. After the Court’s
decision, Congress moved quickly to remove the Section 14 obsta-
cle to judicial finality by taking out both the Treasury’s estimates
and congressional authorization. At the same time, Congress also
expanded the types of cases the court could hear. On December
18, 1865, Senator Trumbull, chairman of the Judiciary
Committee, introduced a bill in the Senate to rectify the finality
problem of the 1863 act by removing Section 14."7° As
Trumbull stated:

That opinion [Gordon v. United States] was announced by Chief Justice
Chase. The law specially provided for appeals. They have refused to enter-
tain appeals; but I understand if that fourteenth section were out of the
way, they would entertain appeals. I do not think, and I did not think
at the time, that the fourteenth section altered the previous provisions
of the act; but the court have come to a different conclusion, and regard
it as vesting a sort of discretionary power in the Secretary of Treasury. The
sole object of this bill is to remove this obstacle to taking appeals to the
Supreme Court.'””

Trumbull’s reasoning makes clear the interbranch dialogue that
ultimately led to final institutional arrangement. And given that
the Senate, as discussed above, voted in favor of finality in the
1863 bill and intended to eliminate case-by-case review of appro-
priations, it comes as little surprise that Trumbull’s 1866 bill
passed quite easily.

Trumbull’s bill took heed of the Supreme Court’s opinion, and
he argued that the Senate’s original intention of 1863 was to pro-
vide finality. Yet if the Court believed that in its existing form the
USCC did not have that power, then Trumbull sought to make a
relatively easy correction to the statute: “In 1863 we amended the
Court of Claims act, and made the judgment of the Court of
Claims conclusive. . .we also required the Supreme Court to
take jurisdiction of all cases where the judgment amount to
more than three thousand dollars. . . . Now they refuse to enter-
tain that jurisdiction, because of the fourteenth section of the
act of 1863. That was not in the original bill.” Trumbull acknowl-
edged that he did not think the fourteenth section would be a
problem for appeals review, but he simply recognized that the
Supreme Court thought otherwise, which thus “presented a very
serious difficulty [and] the object of this bill is simply to repeal
that fourteenth section, so that the Supreme Court will take

75Gordon v. United States, 117 U.S. 697, at 702-703 (1864).
176Congressional Globe, 39th Congress, 1st Sess. (1865), 67.
177Congressional Globe, 39th Congress, 1st Sess. (1866), 770.
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jurisdiction.”’’® The few objections to Trumbull’s bill on
February 9 came, expectedly, from Senator Fessenden, whose
1863 amendment proposing to eliminate finality of judgment
was narrowly defeated 21-20. He asked to “have the opportunity
to examine it” further before voting on it.'”” Senator Garrett Davis
(U-KY) provided high praise for Trumbull’s bill’s intent:

I know of no higher obligation than to pay a debt due from the
Government to its creditors. It to me is a farce, a denial of justice, for a
Government to owe honest debts and to allow no mode for coercing pay-
ment. . . .I think, in relation to the bill now under consideration, that
whenever there is a judgment of the Court of Claims against the
Government for a debt, the law ought to instruct the Treasury officers
at once to pay it.'80

Just seven days later on February 17, 1866, Trumbull’s bill passed
the Senate without amendment, and was referred to the House
Judiciary Committee on March 6. By March 17, 1866, the bill
passed both Houses and became law, settling the finality question
(for the time being)."®' The half-page law contained three sec-
tions of which the first dealt with the finality question by explic-
itly repealing Section 14 of the 1863 act, and inserting the
following language:

From the final judgement, or decree, in all cases heretofore decided by the
Court of Claims, of the character mentioned in the fifth section of said act
of March third, eighteen hundred and sixty-three, an appeal shall be
allowed to the Supreme Court of the United States, at any time within
ninety days after the passage of this act.'®

In sum, this history shows that through 1866, Chief Justice Taney
and the Court did not view the USCC as a judicial institution
because, per the 1863 legislation, its financial awards to claimants
had to be “estimated for” by the Treasury, which indicated that
the USCC lacked requisite judicial finality. It follows then that
the Supreme Court had no review power over the USCC because
it had no jurisdiction over non-Article III courts, Taney held.
Congress responded almost immediately by eliminating the
statutory language referencing Treasury estimates in 1866. The
Supreme Court then adopted appeals rules over USCC decisions,
stipulating them in its general rule.'® At this point, the USCC
became a more typical Article III court and therefore could reduce
Congress’s claimant caseload. This early period of the USCC
represents a quintessential case of separate institutions sharing
powers. The Court emerged from all three branches—the execu-
tive (the Treasury), the judiciary, and the Congress—interacting

"7*1bid., 771.

7Ibid. Note that Fessenden was long skeptical of judicial finality; in the 1863 act he
proposed a provision that would have removed the original finality language from the bill
(Section 5), which was only narrowly defeated after Vice President Hannibal Hamlin
casted the final vote to break the 20-20 tie, voting in favor of keeping the finality provi-
sion in Section 5. Wiecek, “Origin,” 400.

180Congressional Globe, 39th Congress, 1st Sess. (1866), 771.

8114 Stat. 9 (1866). The language of the 1866 act settled finality until the act of
February 13, 1925, when the U.S. Supreme Court gained full control over its docket
via a writ of certiorari. 43 Stat. 936 (1925), otherwise known as the Judges’ Bill of
1925. The act still allowed an automatic right of appeal to the Court in a few types of
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of certiorari in response to a petition from a party in a case before a lower court.
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and weighing in on the validity and boundaries of power of this
newly created institution.

Ultimately, the early USCC period comprised three key devel-
opments: its official creation in 1855 and the legislative remedies
(or attempts at remedies) in 1863 and 1866. Almost immediately
after 1855, it became apparent that the court had virtually no
effect on processing claims, leading some to dub the 1855 institu-
tion a “nonjudicial predecessor”'** because Congress continued to
review all of the decisions of the “court,” and thus adjudication of
claims remained subject to all of the problems highlighted in the
first third of the nineteenth century.'® Then in 1866, because of
the legislative developments in the wake of Gordon v. United
States, the USCC finally was placed on secure footing in a way
that enabled it to reduce Congress’s workload. By 1866, then,
the court began confronting the massive amount of controversial
Civil War claims.

3. Discussion

The overwhelming volume of claims posed a significant problem
to Congress in the mid-nineteenth century, a problem that
Congress had inadequate tools to solve. As this article has shown,
creating a court to deal with the problem of claims was far from
Congress’s first choice. Dealing with claims administratively was
strongly preferred for more than a century, due to then-dominant
understandings of the nature of sovereignty, the separation of
powers system, and to path dependence. However, the problem
of claims repeatedly overwhelmed the national government’s
early administrative and legislative remedies. These repeated fail-
ures ultimately led the period’s leading statesmen to rethink the
balance of power and decompose and recombine core institutions
to reflect this new understanding. In other words, the practical
problem of dealing with claims against the government altered
the practice of sovereignty in this context, and in the separation
of powers, with Congress ceding power to a new and unique
Court of Claims. The nature of the court’s development—with
its institutional uncertainty and fits and starts born in response
to practical administrative problems—Ilends itself to a creative
syncretism theoretical framework and demonstrates the important
role interbranch dialogue and political actors’ “constitutional con-
structions” played in the court’s creation.

For nearly a century following the founding, many in Congress
believed that the separation of powers forbade it from delegating
treasury power to a fully fledged Article III court. Even more fun-
damentally, long-held views of sovereign immunity precluded the
federal government from being sued in any tribunal, whether an
Article I court under Congress’s supervision or an independent
Article IIT court. Congress’s half-measures often had no effect
on reducing its claims workload, and only eventually did it settle
on an independent Article IIT court after a decades-long episode
that defied typical theories of institutional change relying upon
structure, agency, and punctuated equilibrium. Echoing models

of state building in revisionist scholarship such as Mashaw’s,'®

184Wiecek, “Origin,” 387.

%[ 1832, John Quincy Adams railed against congressional claims adjudication,
which he viewed as a waste of Congress’s time: “There ought to be no private claims busi-
ness before Congress. There is a great defect in our institutions by the want of a Court of
Exchequer or a Chamber of Accounts. It is judicial business, and legislative assemblies
ought to have nothing to do with it. One-half of the time of Congress is consumed by
it, and there is no common rule of justice for any two of the cases decided. A deliberative
Assembly is the worst of all tribunals for the administration of justice” (quoted in Wiecek,
“Origin, 392).
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the creation of the USCC moved along a long nonlinear, develop-
mental path, and the institution was built and rebuilt through
ongoing dialogues among members of Congress, chief executives,
and the U.S. Supreme Court, rather than emerging from a single,
rapid moment of change.

Despite its stumbling beginnings, the USCC ended up helping
Lincoln deliver on his belief that the federal government (through
the judiciary) should “render prompt justice against itself.” In
attempting to realize this goal, Congress and the Supreme Court
relied on their own constitutional interpretations to address
important questions about the limits of judicial and legislative
powers. Since the founding, members of Congress had interpreted
Article 1, Section 9 Cl. 7 as meaning that only Congress could
withdraw money from the treasury, refusing to create a judicial
institution that possessed finality over its rulings and thus the
power to award claimants money out of the treasury. Moreover,
the long-established British common law concept of sovereign
immunity led to legislative foot-dragging over creating a special-
ized court. When Congress finally created this court in 1855, it
layered vestiges of these old, traditional features, making the
court ineffective for much of its early history. Thus, under
Congress’s statutory redesign in 1863, USCC rulings had to be
“estimated for” by the Treasury and claimants had a right of
appeal to Congress. Only after these congressional limitations
on the USCC were put before the Supreme Court did Congress
change course. The Court held in Gordon v. United States
(1865) that since the USCC’s decisions were reviewable by nonju-
dicial institutions, it was not an Article III court, and therefore the
Supreme Court had no authority to review its decisions. In 1866,
Congress granted the USCC finality, upending nearly a century of
constitutional interpretation over its treasury powers.

Despite its eventual status as a judicial institution, regime the-
ories that emphasize partisanship or “politics” as key motivators
for judicial institution building do not fully explain the creation
and development of the USCC insofar as the debate over its cre-
ation did not map neatly onto partisan divides.'®” Regime theories
that emphasize functional or performance-based motivations for
constructing and empowering courts fare better but remain lim-
ited by their assumption that these functionalist developments
“proceed without impediment.”'®® Instead, partly because of its
muddled institutional status and Congress’s own reluctance, the
development of the USCC is best explained as an instance of cre-
ative syncretism, which both necessitated and was enabled by a
constitutional construction of political actors. Congress’s and
the Supreme Court’s approaches to the USCC showcase the
increasing political creativity of political actors in dealing with
the claims problem and the inherent plasticity of American insti-
tutions as they change and develop. The long buildup to the cre-
ation of the USCC demonstrates the role of institutions not as

18Nashaw, Administrative Constitution, 13-17.

"’Mark A. Graber, “The Nonmajoritarian Difficulty: Legislative Deference to the
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deterministic of actors’ behavior but as structures that are contin-
ually reshaped to deal with ongoing problems.

By empowering and creating a judicial tribunal to determine
claims whose decisions would be binding on the legislative and
executive branches, Congress delegated a large amount of power
to a judicial institution whose decisions it could not control. In
this way, this study contributes to our understanding of judicial
empowerment and of the interpretations of the separation of
power and their operation. Congress’s desire to give the USCC
judicial finality and to provide appeals to the Supreme Court sug-
gests that Congress operated through an understudied model of
institutional change: “creative syncretism,” whereby institutions
change in light of problems faced by those inhabiting that institu-
tion. So powerful were these practical concerns that leading states-
men of the day transformed the operation of sovereign immunity
and separation of powers in order to address them.

This article also speaks to theories of judicial specialization.
Accounts of judicial specialization offer some answers to why leg-
islatures might empower courts: substantive policy, neutral virtues
of specialization (e.g., efficiency and caseload management), and a
judge’s self-interest.'"®” But like the regime theories discussed
above, these theories of specialization center on policy and judicial

189Baum, Specializing, 32-33, 53. This can be interpreted as institutional self-interest
whereby judicial power is expanded or enhanced in some way.

199Baum, Specializing, 209. Baum’s basic argument is that substantive policy goals have
been the key motivating goal for judicial specialization, but the USCC marks an exception
to this: “Neutral” (performance/efficiency) values did in fact motivate creation of the very
first specialized court. Additionally, Baum argues that judicial specialization has typically
been a by-product of other goals, rather than an end consciously sought. Yet again,
though, the USCC represents an exception—born from the decidedly conscious purpose
of minimizing congressional workload (p. 213). Still, it is worth noting, as has been
shown, that the Court’s creation came in a roundabout fashion, only after an agency
and an advisory “court” failed to deliver on minimizing workload.
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self-interest as key drivers of development. As Baum argues, neu-
tral virtues have often been found to be “distinctly secondary to
the concerns of the substance of judicial policy.”'”® But the
story of the USCC represents an important and interesting excep-
tion to this rule: Congressional concern for managing its work-
load eclipsed concern for entrenching policy preferences in a
judicial body.""

A number of important questions remain: Under what condi-
tions do these institution building motivations—identified in both
the APD and judicial specialization literatures—become most rel-
evant, and how do these conditions affect changes in an institu-
tion’s interpretation of its own constitutional powers? To what
extent does constitutional development originate through nonju-
dicial changes in interpretation versus judicial changes interpreta-
tion? Answering these questions will help the field develop a more
robust and complete picture of how courts contribute to the
development of the powers of the American state.
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Y!ndeed, the creation of specialized courts has also been secondary to other policy
and organizational goals. For example, the creation of the Court of Appeals for
Veterans Claims was included as a compromise measure to ensure the elevation of the
Veterans Administration to cabinet status. See Paul Light, Forging Legislation
(New York: W.W. Norton, 1992).
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