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Abstract

Within the area of electricity market regulation, a practice has emerged in which the chain of delegation
has gone beyond the European Commission, resulting in double delegation. During 2015–2017, the
European Commission adopted implementing regulations requiring detailed European terms, conditions
and methodologies (TCMs) for electricity markets and system operation to be jointly adopted by national
energy regulators. Should the latter fail to agree within a predefined time limit, rule-making would move
to the Agency for the Cooperation of Energy Regulators. This rule-making procedure entails that,
depending on the dynamic within the procedure, different actors would adopt the TCMs. This article
examines how double-delegated rule-making unfolds in a novel and emerging practice, evolving beneath
implementing acts. By analysing the factors behind whether TCMs are adopted jointly by national
agencies or not, the study investigates whether this form of delegated rule-making in a network setting
delivers decisions or whether rule-making by a European Union agency is needed.
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I. Introduction

Legislative delegation of rule-making power to the executive branch occurs when the
legislator decides on basic elements and leaves filling out the details to the executive branch.
In the European Union (EU), the European Parliament and Council can delegate powers for
the European Commission to supplement EU legislation (delegated acts) or set conditions to
ensure uniform implementation thereof (implementing acts).1 Previous research on
delegated rule-making2 in the EU has examined the origin and practice of Commission rule-
making3 while also identifying how other actors, such as EU agencies, can be formally
required to provide input.4 However, recent developments in EU electricity market

© The Author(s), 2024. Published by Cambridge University Press

1 Treaty on the Functioning of the European Union (TFEU) [2012] Arts 290–91.
2 The term “delegated rule-making” encompasses both implementing and delegated acts and should not be

read as referring specifically to delegated acts.
3 J Blom-Hansen, “Comitology: Controlling Everyday Rule-Making in the European Union” (2019) Oxford

Research Encyclopaedia of Politics; Z Xhaferri, Law and Practices of Delegated Rulemaking by the European Commission
(Leiden, Brill Nijhoff 2022).

4 T Blom et al, “The Politics of Information in the EU: The Case of European Agencies” in T Blom and
S Vanhoonacker (eds), The Politics of Information: The Case of the European Union (London, Palgrave Macmillan 2014);
T Jevnaker, “Pushing Administrative EU Integration: The Path towards European Network Codes for Electricity”
(2015) 22 Journal of European Public Policy 927.
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regulation have introduced a new form of delegated rule-making at the EU level. During the
years 2015–2017, the Commission adopted eight regulations as implementing acts below the
EU Electricity Regulation.5 Four of these included a new delegated rule-making procedure at
the EU level (capacity allocation and congestion management (CACM), forward capacity
allocation (FCA), electricity balancing (EB) and system operation (SO) guidelines).6 According
to this procedure, national regulators from all Member States were jointly to adopt terms,
conditions and methodologies (TCMs) based on proposals drafted by electricity transmission
network operators (TSOs).7 Included in the procedure was an escalation clause. If the
national regulators could not achieve joint approval within a given schedule, they would
have to refer the proposal to the EU Agency for the Cooperation of Energy Regulators (ACER)
for final approval. This meant that the question of who adopts a TCM would depend on the
dynamics of the delegated rule-making process itself.

Delegated rule-making on TCMs is striking in several ways. First, European TCMs are
formally adopted as binding individual decisions but are still directed towards the full
community of TSOs or electricity exchanges in every EU Member State, with significant
implications for a broader set of groups. De facto, then, TCMs constitute general rules.8

Second, the procedure for TCM development and adoption was not foreseen when the
EU Electricity Regulation was adopted in 2009.9 It was later introduced by the
abovementioned implementing acts, although these referred to the higher-order
Electricity Regulation. Hence, in this area, there is not just delegated rule-making, but
“double” delegation of rule-making in the sense that the implementing acts themselves
introduced additional Union-level rule-making. Moreover, the adoption of rules was
not delegated to the Commission, but to all national regulators or, conditionally,
to ACER.

TCM adoption based on consensus amongst all national regulators in Europe may be
conceptualised as rule-making within a regulatory network. In practice, the national
energy regulators processed the TCMs within a loose network structure called the
European Regulators’ Forum (ERF). Given the escalation clause, the success or failure of
this regulatory network in reaching a decision would be a precondition for whether the
EU agency would be authorised to engage in European rule-making. Previous research
has examined how a European regulatory network may evolve into an EU agency, or how
the presence of such networks could prevent the establishment of an EU agency in the
same policy area.10 However, such networks and EU agencies can also coexist in the same

5 Regulation (EC) 714/2009 of the European Parliament and of the Council of 13 July 2009 on common
conditions for access to the network for cross-border exchanges in electricity and repealing Regulation (EC) No
1228/2003 [2009] OJ L211.

6 Commission Regulation (EU) 2015/1222 of 24 July 2015 establishing a guideline on capacity allocation and
congestion management [2015] OJ L 197, 24–72; Commission Regulation (EU) 2016/1719 of 26 September 2016
establishing a guideline on forward capacity allocation [2015] OJ L 259, 42–68; Commission Regulation (EU) 2017/
1485 of 2 August 2017 establishing a guideline on electricity transmission system operation [2017] OJ L 220, 1–120;
Commission Regulation (EU) 2017/2195 of 23 November 2017 establishing a guideline on electricity balancing
[2017] OJ L 312, 6–53.

7 In some cases, the proposals could also be drafted by or together with electricity exchanges tasked with
operating market coupling (so-called nominated electricity market operators or NEMOs).

8 J Rumpf, “Quaternary Law in EU Electricity Regulation: StretchingMeroni Too Far?” (2024) 33 European Energy
and Environmental Law Review 2. There are also national and regional TCMs, but these are not studied here.

9 Regulation (EC) 714/2009 of the European Parliament and of the Council of 13 July 2009 on common
conditions for access to the network for cross-border exchanges in electricity and repealing Regulation (EC) No
1228/2003 [2009] OJ L211.

10 RD Kelemen and AD Tarrant, “The Political Foundations of the Eurocracy” (2011) 34 West European Politics
922; M Maggetti, “Interest Groups and the (Non-)Enforcement Powers of EU Agencies: The Case of Energy
Regulation” (2019) 10 European Journal of Risk Regulation 458; J Pierre and BG Peters, “From a Club to a
Bureaucracy: JAA, EASA, and European Aviation Regulation” (2009) 16 Journal of European Public Policy 337.
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policy area.11 Little is known about regulatory networks and EU agencies within Union-
level rule-making as they unfold in practice, including when they coexist and,
potentially, are both involved in the same rule-making process. This article therefore
asks: under what conditions did the European regulatory network adopt decisions on TCMs or
not? It provides new knowledge about the impact of joint involvement of a European
regulatory network and an EU agency on the rule-making process. By examining
European regulatory networks’ ability to adopt decisions, the study sheds light on
whether and when hierarchical rule-making (by an EU agency) rather than consensual
rule-making might be needed to reach decisions.12 Finally, the article shows the practical
operation of a potentially unique case of double-delegated rule-making in the EU – that
is, a delegated rule-making process provisioned in rules that themselves have been
adopted via delegated rule-making.13

To analyse whether a European network of national regulators was (not) able to decide
on a TCM, we apply a bureaucratic politics perspective. Prior research has shown the
relevance of this perspective in explaining (non-)cooperation amongst national regulators
on the European scene.14 Moreover, a policy-network perspective is applied to analyse how
rule-making by the European regulatory network is shaped by a dependence on expert
knowledge of TSOs entitled to draft proposals for decisions.15 Empirically, we study the
process and adoption of six European TCMs selected to achieve case representation from
all four Commission regulations and for variation in the route of adoption (some by all
national regulators and some by ACER). Additionally, the cases represent substantially
important and/or contentious issues in which the involved actors have a stake in rule-
making.

Our research shows that rule-making by the European regulatory network was strongly
influenced by whether national regulators considered a given TCM as interfering with
their national core mission. Rule-making by the European regulatory network was
moreover shaped by the extent to which TSOs, when drafting proposals, had been
responsive to the input from national regulators. For these reasons, the European
regulatory network was frequently unable to agree on proposals for European TCMs,
which were, therefore, escalated to ACER for adoption. This was an important rationale for
why later reforms16 made ACER the default rule-maker for European TCMs.17 Nevertheless,
the regulatory network managed to adopt some TCMs, indicating that decentralised rule-
making (with centralised decisions by an EU agency as a fallback solution) sometimes
offered an alternative to full centralisation by default. Finally, we discuss how procedural
design entails trade-offs amongst several considerations. Delegating rule-making based on

11 S Eckert, “European Administrative Networks, Private Networks and Agencies: Coexisting, Cooperating or
Competing?” (2022) 29 Journal of European Public Policy 1610.

12 Qualified majority voting applies amongst national regulators within ACER’s governing board.
13 Double delegation of programme implementation is found in the context of European aid, see K Michaelowa,

B Reinsberg and CJ Schneider, “The Politics of Double Delegation in the European Union” (2018) 62 International
Studies Quarterly 821.

14 M Busuioc, “Friend or Foe? Inter-Agency Cooperation, Organizational Reputation, and Turf” (2016) 94 Public
Administration 40; E Heims, Building Regulatory Capacity: The Work of Under-Resourced Agencies in the European Union
(London, Palgrave Macmillan 2019).

15 S Adam and H Kriesi, “The Network Approach” in P Sabatier (ed.), Theories of the Policy Process (2nd edition,
London, Routledge 2007); P Bouwen, “Corporate Lobbying in the European Union: The Logic of Access” (2002) 9
Journal of European Public Policy 365.

16 Regulation (EU) 2019/942 establishing a European Union Agency for the Cooperation of Energy Regulators
(recast) OJ L 158, 14.6.2019, pp 22–53; Commission Implementing Regulation (EU) 2021/280 of 22 February 2021
amending Regulations (EU) 2015/1222, (EU) 2016/1719, (EU) 2017/2195 and (EU) 2017/1485 to align them with
Regulation (EU) 2019/943 [2021] OJ L 62, 23.2.2021, pp 24–40.

17 T Jevnaker, L Hancher and K Krohn Taranger, “The Evolving Role of ACER: Emergence, Practice and Review of
Terms, Conditions and Methodologies (TCMs)” (2022) Fridtjof Nansen Institute 1.
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subsidiarity, such as to the lowest level possible, could improve the legitimacy of the
adopted output. However, this might reduce the efficiency of rule-making, including in
terms of longer processes or less harmonised output.

II. Emergence of delegated rule-making in the electricity sector

In the 1990s, the EU adopted several directives to achieve free competition and trade in
electricity and gas within and across national borders in the energy sector. However, legal
provisions to ensure non-discriminatory access to transmission networks within and
across borders performed poorly in dismantling barriers to cross-border trade. This was
due to differences in national modes of regulating and operating market platforms and
networks. In the early 2000s, the Commission therefore established and supported various
initiatives for voluntary cooperation at the European level to harmonise the more
technical aspects underpinning market transactions and network operation.18 Considering
the barriers to cross-border trade to be persistent, the Commission proposed to formally
set up EU-level cooperation bodies of national regulators and TSOs, as well as procedures
for harmonising regulatory rules and operating practices. This was included in the third
energy market package adopted by the EU institutions in 2009.19

The third package established the European Network of Transmission System Operators
for Electricity (ENTSO-E) for EU-level cooperation amongst TSOs, as well as ACER for
cooperation amongst national energy regulators. These would support the harmonisation
of technical market and SO rules through delegated rule-making on implementing acts
called “network codes”. These would be adopted by the Commission, assisted by a
committee of Member State representatives.20 In practice, however, some of the rules
adopted through the network code process were not complete. In four thematic areas,
important details and clarifications of crucial elements were lacking. Four Commission
regulations on “guidelines” (rather than network codes) therefore provided for further
rule-making to fill in the missing parts that were essential to increase the volume and
efficiency of trade via cross-border interconnectors. Although labelled as guidelines, these
Commission regulations are binding rules and not soft legal instruments. Hence, rules that
themselves were products of delegated rule-making provided for an additional process of
delegated rule-making, implying a new form of double-delegated rule-making (see
Figures 1 and 2).

Commission Regulation (EU) 2015/1222 of 24 July 2015 established a guideline on CACM,
which aimed at harmonising existing approaches to allocating cross-border capacity and
managing congestion, as diverging practices could hinder trade. Commission Regulation
(EU) 2017/2195 of 23 November 2017 established a guideline on EB, which aimed at setting
up European platforms for and harmonising TSO practices directed at ensuring necessary
instant matching of the power taken out of and fed into the electricity network. The
rationale for this was to improve competition by expanding access to balancing resources,
including across borders. Commission Regulation (EU) 2016/1719 of 26 September 2016
established a guideline on FCA. It was to improve market participants’ access to hedging
when engaging in cross-border trade by promoting liquid and competitive forward
markets in a coordinated way across Europe. Commission Regulation (EU) 2017/1485
established a guideline on electricity transmission SO. It concerned harmonisation of SO
(of how TSOs keep the electricity network secure) to prevent TSO practices and their

18 B Eberlein and E Grande, “Beyond Delegation: Transnational Regulatory Regimes and the EU Regulatory
State” (2005) 12 Journal of European Public Policy 89.

19 Jevnaker, supra, note 4.
20 Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for

access to the network for cross-border exchanges in electricity [2009] OJ L 211, 15–35.
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Figure 1. The relationship between European Union (EU) legislation, delegated rule-making and double-delegated
rule-making. ACER = Agency for the Cooperation of Energy Regulators; ENTSO-E = European Network of
Transmission System Operators for Electricity; ERF = Energy Regulators’ Forum; EU = European Union; NRA =

national regulatory authority; TSO = transmission network operator.

Figure 2. The procedures for delegated rule-making on network codes and for double-delegated rule-making on
terms, conditions and methodologies (TCMs).
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security standards from randomly or discriminatorily curtailing the allocation of network
capacity for trade. Each of the four Commission regulations provided more detailed lists of
issues to be regulated via TCMs.

The TCM procedure mandated that the TSOs, with the assistance of ENTSO-E, cooperate
closely to develop the common European TCMs and submit them for approval to the
national regulators within set deadlines. Should no consensus be reached among TSOs,
they would decide by a qualified majority. Each regulatory authority would need to agree
to approve a TCM proposal. Where the regulatory authorities could not reach an
agreement, or upon their joint request, ACER would adopt the TCM instead.21 In the latter
case, ACER adoption required a favourable opinion from two-thirds of all national
regulators within ACER’s Board of Regulators.

III. Studying delegated rule-making by a European regulatory network

To study how and why a network of European regulators might be able to adopt decisions
on TCMs, we build on theoretical insights regarding regulatory behaviour and regulators’
reliance on cooperation with others for the resources needed to regulate.

A bureaucratic politics approach conceptualises regulators as fundamentally driven by
concerns for their own autonomy: “the ‘wriggle room’ to interpret and carry out their
mandate as they see fit”.22 Regulators seek autonomy by performing their core mission
well, which may be equated with their core regulatory tasks,23 as good performance
protects a regulator’s turf.24 National regulators conceive of their own tasks as helping
fulfil public interest objectives, as adopted by policymakers.25 The core mission of a
national regulator is usually situated at the national level, even as national regulators have
been drawn into the European scene and engage in EU-level processes.26 Although
autonomy-seeking regulators trying to protect their turf are often associated with non-
cooperation,27 regulators seek cooperation if this helps them accomplish their work.28

National regulatory arrangements across Europe are embedded in distinct regulatory
traditions emerging from national industrial and administrative structures.29 Such
differences can give rise to different understandings of how to address a policy problem or
what might constitute an efficient solution. EU-level decisions might be seen by national
regulators as aligned with or colliding with their national mission. Hence, a bureaucratic
politics perspective expects TCM adoption by the European regulatory network if national
regulators cooperate, which they will do if this supports their core mission at the national
level. In contrast, if a TCM challenges the existing national regulatory arrangements or
collides with the core mission, a national regulator will bargain to defend their national
status quo. Given the institutional setup, with consensus required by the European
regulatory network for TCM adoption, resistance from a single national regulator is
sufficient for adoption to fail. We interpreted statements on points of disagreement in
non-papers or letters of referral – as jointly issued by the national regulators when a TCM
moved to ACER for rule-making – as evidence of conflict amongst national regulators.

21 Art 6, Commission Regulation (EU) 2017/1485 of 2 August 2017 establishing a guideline on electricity
transmission system operation [2017] OJ L 220, 1–120.

22 Heims, supra, note 14, 28.
23 ibid, 34.
24 DP Carpenter, The Forging of Bureaucratic Autonomy: Reputations, Networks, and Policy Innovation in Executive

Agencies, 1862–1928 (Princeton, NJ, Princeton University Press 2001) p 14.
25 Heims, supra, note 14, 30.
26 ibid.
27 JQ Wilson, Bureaucracy: What Government Agencies Do and Why They Do It (New York, Basic Books 1989) p 189.
28 Heims, supra, note 14, 29.
29 ibid, 201.
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Cooperation may also be affected by national regulators’ expectations about
intervention from a higher-level authority (ie ACER). A “shadow of hierarchy” exists in
which the threat of intervention from a higher-level authority prompts cooperation to
find a common solution amongst organisations to avoid rules being imposed upon them
from above.30 This rests upon an assumption of conflict between lower- and higher-level
organisations, with the former seeking to overcome their differences to avoid rule-making
by the latter. However, national regulators would also cooperate with the EU-level agency
if they considered this helpful for their national tasks, typically for complex issues.31

Hence, cooperation or conflict between national regulators and EU agencies depends on
whether national regulators consider the EU agency in their policy area to be an asset or a
threat to their core mission and turf.32 We interpret statements from national regulators
in non-papers that seek to prevent escalation to ACER, limit its discretion or stress
subsidiarity and the importance of national rule-making on a particular issue as evidence
of conflict amongst national regulators and ACER.

A policy-network perspective conceptualises rule-making as shaped by a wider network
of public and private actors.33 Here, converging or diverging perceptions and preferences
affect actors’ interaction towards conflict or cooperation.34 In the policy network on
electricity, we have national regulators as public actors and TSOs as public monopolies
variously owned by governments or in private ownership, allowing for a rate of return
under limits set by monopoly regulation.35 For the sake of simplicity, and as the TSOs are
not part of the public administration, we refer to them as “private actors”. The main
interests of TSOs are linked to their tasks of investing in and securely operating the
electricity network to ensure a reliable supply of electricity whilst securing payment of
dividends to its owners.36 National regulators may have wider interests linked to tasks of
ensuring a cost-efficient and secure supply of electricity, focused on reducing TSO costs to
keep tariffs low and stable for consumers (ie catering to wider interests in the electricity
system). Although the interests of TSOs and national regulators often meet, entailing
cooperative relations, they are not necessarily always aligned: TSOs tend towards a
stronger emphasis on secure operation of the network and seeking leeway for doing so,
whereas national regulators tend towards also considering cost-efficiency in terms of how
the network is operated, reflecting an emphasis on keeping tariffs low and stable.37 If these
two groups have diverging interests, this would entail conflict.

Public and private actors hold different types of power that make them mutually
dependent on each other in rule-making.38 Public actors, such as national regulators, are
formally authorised to adopt binding rules and are also seen as legitimate actors for this
role.39 However, regulators are not as informed about the activities within a regulated
industry to the same extent as the regulated industry itself, which gives rise to

30 A Héritier and D Lehmkuhl, “Introduction: The Shadow of Hierarchy and New Modes of Governance” (2008)
28 Journal of Public Policy 1.

31 Heims, supra, note 14, 204.
32 Busuioc, supra, note 14.
33 Adam and Kriesi, supra, note 15.
34 ibid.
35 Although TSOs may be publicly owned, they are not part of the public administration.
36 J Rumpf and H Bjørnebye, “Just How Much Is Enough? EU Regulation of Capacity and Reliability Margins on

Electricity Interconnectors” (2019) 37 Journal of Energy and Natural Resources Law 67.
37 ENTSO-E, “European Electricity Transmission Grids and the Energy Transition: Why Remuneration

Frameworks Need to Evolve” (2021) <https://eepublicdownloads.entsoe.eu/clean-documents/mc-documents/
210414_Financeability.pdf> (last accessed 4 December 2023).

38 Bouwen, supra, note 15.
39 Adam and Kriesi, supra, note 15.
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information asymmetry between regulators and private actors in the industry.40 This
provides private actors with informal power and often also access to rule-making, as
granted by public actors that may need such information to regulate. The role of private
actors in rule-making could be informal or formalised through public consultation or even
co-drafting.41 Such access allows private actors to seek to influence regulation in a specific
policy field to their advantage.42

The policy-network perspective expects the European regulatory network to adopt a
TCM when there is cooperation amongst TSOs and national regulators because the rule-
making of national regulators depends on the technical expertise of TSOs. Cooperation is
present and sufficient when the proposal by TSOs meets the national regulators’ need for
expertise, which will enable national regulators to agree on a common decision. There is
conflict when TSOs do not provide national regulators with a sufficiently complete or
informed proposal. This will derail the rule-making process, reflecting that national
regulators themselves do not have the necessary expertise to tackle issues not resolved by
the TSOs. We interpreted requests for amendments by the national regulators, in which
they send proposals back to the TSOs, or statements from national regulators regarding
deficiencies in a proposal, such as a lack of information or that some pieces are missing, as
evidence of conflict amongst TSOs and national regulators.

The two perspectives have partly conflicting and partly complementary expectations.
Both anticipate European regulatory network adoption if cooperation exists between TSOs
and national regulators and amongst national regulators. However, they prioritise
different rule-making aspects. The bureaucratic politics perspective expects adoption
regardless of TSO–regulator relations, whereas the policy-network perspective does not
foresee major conflicts amongst national regulators if TSOs provide them with a
satisfactory proposal.

A case study approach was selected because it is well suited for examining the
mechanisms behind an outcome. If rule-making moved to ACER, this was interpreted as
non-adoption by the regulatory network, and if they adopted a request for amendments
(effectively sending a TCM back to the TSOs for revision), adoption was assessed based on
whether the resubmitted proposal was adopted or not. As part of a larger project,43

descriptive statistics regarding all European TCMs adopted during 2015–2021 were
assembled from the legal text of each guideline and webpages of ENTSO-E and ACER.44 This
showed which TCMs had been adopted by the European regulatory network and which by
ACER, along with process information, such as (1) deadlines for various steps, (2) when
proposals were submitted and decisions adopted or escalated to ACER and (3) whether
requests for amendments or referrals were adopted. Stratifying the population of
European TCMs by guideline, one to two substantially important TCMs were selected for
each, in which the involved actors would have a stake in the outcome. While escalation to
ACER might be more probable for such TCMs, it would also make the national regulators
more wary of such escalation to ACER, making these cases suitable for identifying the
different causal mechanisms at work in a technically complex area. Six TCMs were

40 C Coglianese, R Zeckhauser and E Parson, “Seeking Truth for Power: Informational Strategy and Regulatory
Policy Making” (2004) 109 Minnesota Law Review 277.

41 R Joosen, “The Tip of the Iceberg – Interest Group Behaviour in Rule Drafting and Consultations during EU
Agency Rulemaking” (2020) 27 Journal of European Public Policy 1677; SW Yackee, “Sweet-Talking the Fourth
Branch: The Influence of Interest Group Comments on Federal Agency Rulemaking” (2006) 16 Journal of Public
Administration Research and Theory 103.

42 Bouwen, supra, note 15.
43 The Implementing Network Codes (INC) project (see Acknowledgments). The first guideline (CACM) requiring

TCMs was adopted in 2015. The end year was chosen because the TCM procedure in the guidelines was revised in 2021.
44 Commission Regulation (EU) 2015/1222, Commission Regulation (EU) 2016/1719, Commission Regulation

(EU) 2017/1485, and Commission Regulation (EU) 2017/2195, supra, note 6.
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purposely selected to ensure relevant variation on explanatory factors and in the outcome
of interest,45 with some adopted by the European regulatory network and others not. Data
about the process leading up to adoption were examined via documents and informal
background interviews.

IV. Empirical cases of delegated rule-making in practice

By the end of 2021, thirty-four European TCMs had been adopted under the four
Commission regulations (see Table 1). ACER had frequently adopted European TCMs
following request from or failure of agreement amongst national regulators. However, not
all European TCMs were escalated to ACER. In this section, case studies of select European
TCMs are presented.

1. Capacity calculation regions
For this TCM, a set of regions would be defined as cooperating more closely on capacity
calculation. How to define regions was not very contested, but controversy emerged as to
whether regions should be based on existing bidding zone borders or also encompass
specifying new ones. A key issue was the proposed split of the German–Austrian bidding
zone (along the border between these two Member States). Following an early request
from the Polish regulator, ACER gave an opinion arguing that such a split was required
under the 2009 Electricity Regulation and annexed guidelines.46 When the TSOs later
developed the TCM proposal and submitted it to the regulatory network on 17 November
2015,47 they took this on board despite opposition from the Austrian TSO (which was
fended off by the majority voting rule).

The deadline for the national regulators to decide was 13 May 2016, but as consensus
was not attained (due to opposition from the Austrian national regulator E-Control), the
case was referred to ACER a few days later (17 May 2016).48 E-Control submitted a separate
request for amendments to the TSOs on 13 May 2016, within the legal deadline. ACER –
after receiving confirmation from the Commission that it was competent to decide despite
E-Control’s amendment request – adopted this TCM on 17 November 2016.49 Before
adopting this TCM, ACER carried out a public consultation in which the Austrian regulator
and TSO objected to the inclusion of the German–Austrian bidding zone split.50

Nonetheless, ACER included such a split in its final decision.51 The decision was later
appealed.52

45 J Seawright and J Gerring, “Case Selection Techniques in Case Study Research: A Menu of Qualitative and
Quantitative Options” (2008) 61 Political Research Quarterly 294.

46 ACER, “ACER Opinion 09-2015 on the compliance of NRAs’ decisions approving methods of cross-border
capacity allocation in the CEE region” (23 September 2015).

47 ENTSO-E, “All TSOs’ proposal for Capacity Calculation Regions (CCRs) in accordance with Article 15(1) of the
Commission Regulation (EU) 2015/1222 of 24 July 2015 establishing a guideline on capacity allocation and
congestion management” (29 October 2015).

48 ACER, “Decision of the Agency for the Cooperation of Energy Regulators No 06/2016 of 17 November 2016 on
the electricity transmission system operators’ proposal for the determination of capacity calculation regions”
(17 November 2016).

49 ibid.
50 The consultation document and responses are available in: ACER, “Consultation on the definition of capacity

calculation regions” <https://www.acer.europa.eu/documents/public-consultations/pc2016e02-consultation-
definition-capacity-calculation-regions> (last accessed 9 December 2023).

51 ibid.
52 L Hancher and J Rumpf, “Balancing Power: The Impact of Legal Review on Harmonizing the European

Electricity Market” (2024) European Journal of Risk Regulation (forthcoming).
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Voluntary regional cooperation that had been launched by national regulators and the
Commission existed prior to this TCM. With the adopted TCM, regions were formally
defined that would engage in mandatory cooperation on capacity calculation (ie a common
methodology to calculate capacity). Improving cooperation on capacity calculation could
help optimise the use of the existing electricity network. Removing barriers could
facilitate more cross-border trade and enhance electricity market integration.

2. Single allocation platform
A single allocation platform (SAP) was to be established as a market platform for the
financial settlement of allocated long-term transmission rights to make such allocations
more transparent and non-discriminatory. Prior bilateral cooperation structures for
allocating cross-border capacity already existed in the European market, initiated by the
TSOs and supported by the national regulators.53 To meet the requirements of cooperation
in the 2009 Electricity Regulation, the TSOs had established two joint auction offices tasked
with operating the “allocation of available interconnection capacities, through auctions,
on behalf of their respective TSOs”.54 The TSOs decided to merge the two offices into the
Joint Allocation Office (JAO) in anticipation of the FCA guideline and the future SAP. JAO
was established as a joint venture owned solely by TSOs, composed mostly of EU TSOs
issuing long-term transmission rights (eighteen EU TSOs out of twenty-eight). Harmonised
allocation rules were also developed in anticipation of this. Hence, JAO had already
allocated forward capacities in line with harmonised alloZcation rules since 1 January
2015. JAO was the only entity doing this and the only one already in a position to allocate
long-term cross-zonal capacities on EU borders.55

The deadline for the first proposal was 18 April 2017. Missing this deadline, the TSOs
submitted their first and only proposal on 15 June 2017. Here, the TSOs examined four
options based on different types of ownership. They went for a solution in which the SAP
would be operated by an entity owned by themselves, opting for JAO as the only feasible
solution. The TSOs justified their proposal with the fact that already-existing entities were
available to perform such tasks efficiently without incurring the cost of establishing new
entities. By using JAO as a SAP operator, its information technology (IT) tools would be
compliant with already-existing harmonised allocation rules. The IT tools of JAO and

Table 1. Overview of European terms, conditions and methodologies adopted or pending as of 2021.

Guideline Decision by national regulators Decision by ACER Total adopted Pending Total

CACM 5 9 (CCR) 14 1 15

FCA 5 (SAP) 2 7 0 7

EB 0 9 (mFRR, aFRR) 9 4 13

SO 3 (KORRR) 1 (CSAM) 4 0 4

Total 13 21 34 5 39

ACER = Agency for the Cooperation of Energy Regulators; aFRR = automatic frequency restoration reserves; CACM = capacity
allocation and congestion management; CCR = capacity calculation region; CSAM = coordinating operation security analysis;
EB = electricity balancing; FCA = forward capacity allocation; KORRR = key organisational requirements, roles and responsibilities;
mFRR = manual frequency restoration reserves; SAP = single allocation platform; SO = system operation.

53 ENTSO-E, “Explanatory document on all TSOs’ Proposal for the establishment and the cost sharing
methodology of the Single Allocation Platform (SAP) in accordance with Article 49 and Article 59 of Commission
Regulation (EU) 2016/1719 establishing a guideline on forward capacity allocation” (7 April 2017).

54 ibid, 6.
55 ibid.
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procedures with TSOs had already been tested and considered efficient. The TSOs also
found that using JAO as the SAP operator would increase transparency.56

The TSO proposal also mentioned that certain concerns of the national regulators had
been considered. Although the national regulators had suggested that the SAP operator be
obliged to provide information directly to them, the TSOs found this unnecessary, as the
TSOs and ENTSO-E were already obliged to do so. The national regulators had also asked
the TSOs to include a time limit for confirming new SAP parties and called for further
clarification, implying that there had been close cooperation between the TSOs and the
national regulators in the drafting process.

Within the ERF, the national regulators agreed to approve of this TCM on 18 September
2017.57 They found that the TSO proposal fulfilled their objectives and complied with the
functional and governance requirements of the FCA guideline.58 The national regulators
describe having “assessed, consulted and closely cooperated and coordinated to reach
agreement”.59 There is no mention of diverging interests amongst national regulators. It is
important to mention, however, that this TCM would not apply to Finland and Sweden
because these two countries chose not to issue long-term transmission rights (Finland
later modified its position).

3. Key organisational requirements, roles and responsibilities in data exchange
This TCM would require the TSOs to develop harmonised rules for data exchange to
improve national grid models and build common grid models at the regional level, to be
used for security analysis and security operations at this level. The TSOs’ first proposal for
consultations reflected TSO preferences for greater flexibility to unilaterally decide on the
formats, scope and frequency of data exchange with network-using actors (notably
distribution system operators (DSOs) and significant grid users (SGUs); ie power producers
and major consumers, respectively), as well as the organisation of data exchange
processes. This also revealed common TSO preferences for minimising their costs associated
with the building and maintenance of the necessary data communication system and for
these costs to be shared by other actors.60

The proposal was heavily contested by DSOs and SGUs, who wanted a stronger role in
deciding on data exchange rules.61 However, the TSOs failed to account for these objections
when they submitted their first formal proposal on time. The national regulators agreed to
request significant amendments, echoing the requests from DSOs and SGUs but also
reflecting that informally given input via early bilateral talks with the TSOs had not been
heeded.62 The national regulators saw the proposal as going beyond the mandate given by
the SO guideline and requested amendments to ensure legal consistency with the
subsidiarity and proportionality principles of this regulation. Specifically, they emphasised

56 ibid.
57 ERF, “Approval by all regulatory authorities agreed at the Energy Regulators’ Forum of all TSO proposal for

the single allocation platform methodology and SAP cost sharing methodology” (18 September 2017).
58 ibid.
59 ibid, 6.
60 ENTSO-E, “All TSOs’ proposal for the Key Organisational Requirements, Roles and Responsibilities (KORRR)

relating to Data Exchange in accordance with Article 40(6) of the Commission Regulation (EU) 2017/1485 of 02
August 2017 establishing a Guideline on Transmission System Operation” (2 October 2017).

61 ENTSO-E, “All TSOs’ proposal for the Key Organisational Requirements, Roles and Responsibilities (KORRR)
relating to Data Exchange in accordance with Article 40(6) of Commission Regulation (EU) 2017/1485 of 2 August
2017 establishing a Guideline on Electricity Transmission System Operation, Response to public consultation
comments received during the consultation held 31 October – 1 December 2017, Brussels” (27 February 2018).

62 ERF, “Request for amendment by All Regulatory Authorities on the All TSOs’ Proposal for the Key
Organisational Requirements, Roles and Responsibilities (KORRR) relating to data exchange” (23 July 2018).
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that the SO guideline had no legal basis for requiring the TSOs to determine the same rules
for all Member States. The regulators requested inserting into the text that specific
elements be decided at the national level (formats, scope and communication systems for
data exchange, quality checks). This implied an upgraded role for DSOs in decisions on data
exchange and limitations in responsibilities to fund data communication systems by DSOs,
operators of so-called closed distribution systems and SGUs. Moreover, clearer wording
was requested to limit the data exchange of confidential information between the TSOs
and to include only data strictly needed for the joint operational security analysis. Hence,
the text should be aligned with and should not lead to additional data exchange than
already decided in the SO guideline. The key organisational requirements, roles and
responsibilities (KORRR) should not be used to provide the data needed by the TSOs to
perform tasks under other guideline regulations, such as the CACM guideline, where
separate data exchange provisions had been established. The national regulators also
wanted more reciprocity between TSOs and DSOs as well as SGUs in specific data exchange
obligations and to limit data exchange obligations to the most significant SGUs.63

Following up on these requests by the national regulators, the TSOs came up with an
amended KORRR proposal.64 The national regulators demanded further amendments,
including more clarifications of provisions to be decided at the national level. After yet
another round of amendments, the national regulators concluded that the text had been
brought in line with what they had initially requested in bilateral consultations – provision
of sufficient room for national specifics concerning data exchange, as provided by the SO
guideline. Based on these second-round amendments, the national regulators adopted the
KORRR TCM on time in 2018, thus avoiding escalation to ACER.65

4. Coordinating operation security analysis
This TCM was aimed at standardising security operation analyses at least per
synchronous area to improve the security of the operation of interconnected networks
and to ensure optimal use thereof to benefit free cross-border trade. The TCM was to
include some methods for assessing the influence of DSO elements and SGUs located
outside of the control area of a TSO to identify its extended observability area, principles
for common risk assessment, principles for assessing and dealing with uncertainties of
generation and load, requirements on coordination and information exchange between
regional security coordinators, what role to be given to ENTSO-E in governing and
monitoring tools, data quality rules and the coordination of operational security analysis
and operations.66

The TSOs consulted on a draft version of the proposal, but despite many objections by
stakeholders, only minor adjustments were made before the proposal was submitted to the
national regulators in July 2018.67 Stakeholders representing DSOs and generators

63 ERF, “Approval by All Regulatory Authorities agreed at the Energy Regulators’ Forum on the All TSOs’
Proposal for the Key Organisational Requirements, Roles and Responsibilities (KORRR) relating to data exchange,
in accordance with article 40(6) of the Commission Regulation (EU) 2017/1485 of 2 August 2017 establishing a
Guideline on Electricity Transmission System Operation, as amended on 1 October 2018” (December 2018).

64 ibid.
65 ibid.
66 “All TSOs’ proposal for a methodology for coordinating operational security analysis in accordance with

Article 75 of Commission Regulation (EU) 2017/1485 of 2 August 2017 establishing a guideline on electricity
transmission system operation” (February 2018).

67 ERF, “Referral of all TSOs’ proposals on CSAM and RAOCM” (Letter sent by the President of the Council of
European Energy Regulators to the Director of ACER, 19 December 2018) <https://www.ceer.eu/documents/
104400/-/-/3364c6f8-9224-2761-fb26-64cc02c64b70> (last accessed 11 December 2023).
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regarded the TSOs as introducing excessive requirements for new data provision – beyond
those required by the already adopted KORRR – that would impose additional costs.68

This European TCM was developed together with another TCM due to interlinkages.69

Although the TSOs submitted a formal proposal, the national regulators from all Member
States were not satisfied; they stated that the proposal was not compliant with the
requirements outlined in the guideline itself and that the TSOs had not taken their
informal input in early consultations into account. The national regulators therefore
decided (ahead of the deadline) to refer this European TCM to ACER (together with the
linked TCM) to avoid delays. A delay would affect not only this TCM process but also the
linked TCM, as well as other TCMs that depended on the adoption of this coordinating
operation security analysis (CSAM) TCM.70 The national regulators further validated their
referral by suggesting that the TSOs would not respond to a formal request for an
amendment anyway – such a step would not make a difference and would only delay the
process.71 ACER adopted a decision in 2019 but asked TSOs for further amendments.72

ACER’s decision navigated the diverging positions of TSOs, national regulators and
stakeholders: on the one hand, it maintained some discretion and added time to the TSOs
to develop amendments. On the other hand, it supported stakeholders and national
regulators by adding details and specifications that would reduce the discretion of TSOs in
making security assessments and coordinating security operations at the regional level.

5. European balancing platforms for manual and automatic frequency restoration
reserves
The electricity system requires an instantaneous balance between the production and
consumption of electricity across the network to keep the frequency at 50 Hz. TSOs are
responsible for balancing and maintaining this frequency and use different measures to do
so. This is increasingly regulated at the EU level, including by the EB Guideline. This
guideline prescribed the development and adoption of two European TCMs detailing
implementation frameworks for common European balancing platforms – to be used by
market parties for the sale of frequency restoration reserves (FRR) that the TSOs can use to
bring the frequency back to 50 Hz. Two platforms were to be set up: one with manual
activation of FRRs (mFRRs) and one with automatic activation of FRRs (aFRRs).

The TSOs developed the proposal for a mFRR TCM within ENTSO-E. Between May and
July 2018, ENTSO-E consulted on a draft proposal. The national regulators discussed the
draft informally within the ERF and, in June 2018, submitted an informal shadow opinion
to the TSOs. In December, the TSOs submitted their formal proposal.73 A similar process
took place for the aFRR TCM.74

68 ENTSO-E, “All TSOs’ proposal for the methodology for coordinating operational security analysis developed
in accordance with Article 75(1) of Commission Regulation (EU) 2017/1485 of 2 August 2017 establishing a
Guideline on Electricity Transmission System Operation” (Response to public consultation comments received
during the consultation held 26 February–6 April 2018, Brussels, 10 July 2017).

69 ERF, supra, note 67.
70 ibid.
71 ibid.
72 ACER, “Decision no 07/2019 of the Agency for the Cooperation of Energy Regulators of 19 June 2019 on all

TSOs’ proposal for the methodology for coordinating operational security analysis” (19 June 2019).
73 ENTSO-E, “All TSOs’ proposal for the implementation framework for a European platform for the exchange of

balancing energy from frequency restoration reserves with manual activation in accordance with Article 20 of
Commission Regulation (EU) 2017/2195 establishing a guideline on electricity balancing” (18 December 2018).

74 ENTSO-E, “All TSOs’ proposal for the implementation framework for a European platform for the exchange of
balancing energy from frequency restoration reserves with automatic activation in accordance with Article 21 of
Commission Regulation (EU) 2017/2195 establishing a guideline on electricity balancing” (18 December 2018).
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The national regulators, having continued discussion within the ERF, did not agree on
the proposal for the mFRR TCM and, in July 2019, referred the case to ACER – after the
deadline by which they were to have adopted a decision. They included a non-paper
outlining their disagreements, as well as what they had agreed on.75 The same occurred for
the aFRR TCM.76 As the national regulators had not reached an agreement on time
regarding either the mFRR or the aFRR proposals, both were escalated to ACER. Although
ACER organised a public consultation and was in regular dialogue with the national
regulators and the TSOs before adopting the decisions in 2020,77 these nonetheless proved
controversial and were later legally challenged.78

The introduction of balancing platforms would represent a major change regarding
harmonisation, with these having not existed in the past at the European level. Moreover,
these European platforms would replace existing national balancing markets and, in some
cases, voluntary regional cooperation on balancing that had already existed. However, the
two TCMs sought to allow for different approaches to how a TSO would balance its area (eg
by allowing for both proactive balancing based on forecasts and reactive balancing based
on the occurrence of incidents). Moreover, bids would still be activated by the TSOs (at
least for the mFRRs). Finally, although standard products were defined via these European
TCMs, it would also be possible to use different national products defined under a national
TCM for specific products.

V. Analysing the (non-)adoption by the European regulatory network

This section analyses whether the observed outcome for the six examined TCMs –
adoption or non-adoption by the European regulatory network – can be explained by the
bureaucratic politics and policy-network perspectives.

For the CCR TCM, the TSOs provided the national regulators with a full proposal
indicating cooperative relations between TSOs and national regulators. Due to qualified
majority voting amongst the TSOs, disagreements on part of the Austrian TSO did not
prevent the TSOs as a group from presenting a joint proposal that was accepted by most
national regulators. Hence, opposition from a single TSO was not enough to affect relations
between the TSOs and national regulators. However, whilst the policy-network perspective
expected cooperative relations across TSOs and national regulators to allow adoption by
the national regulators, the TCM was instead escalated to ACER. The Austrian regulator
opposed splitting the German–Austrian bidding zone as part of this TCM because this could
reduce profits and increase electricity costs in Austria. Thus, the conflict could be traced
back to how the proposal would interfere with one of the core national missions of the
Austrian regulator: to maximise the welfare gains of the national electricity system.79 The
opposition from a single national regulator prevented this TCM from being jointly adopted
by the national regulators due to the consensus requirement.80 Hence, non-adoption by
the regulatory network could be accounted for by the conflict amongst national regulators

75 ERF mFRR Referral Letter, 24 July 2019.
76 ERF aFRR Referral Letter, 24 July 2019.
77 ACER, “Decision no 03/2020 of the European Union Agency for the Cooperation of Energy Regulators of

24 January 2020 on the Implementation framework for the European platform for the exchange of balancing
energy from frequency restoration reserves with manual activation” (2020); ACER, “Decision no 02/2020 of the
European Union Agency for the Cooperation of Energy Regulators of 24 January 2020 on the Implementation
framework for the European platform for the exchange of balancing energy from frequency restoration reserves
with automatic activation” (2020).

78 Cases T-606/20 and T-607/20 Austrian Power Grid and Others v ACER.
79 E-Control, “Mission statement” (n.d.) <https://www.e-control.at/mission-statement> (last accessed 9

October 2023).
80 See Hancher and Rumpf, supra, note 52 and Jevnaker et al, supra, note 17, regarding the legal challenges.
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resulting from a TCM perceived as interfering with the core national mission of a
regulator. Overall, the bureaucratic politics perspective rather than the policy-network
perspective accounts for the non-adoption of this TCM by the European regulatory
network. This case also illustrates the presence of territorial (country-based) rather than
functionally based preferences, stemming from the varying roles of TSOs and national
regulators, respectively.

For the SAP TCM, the TSOs provided a proposal that included an assessment of different
hedging options, with one recommended for the allocation of long-term transmission
rights. The proposal mainly reflected practices already being implemented in Central
Europe. Moreover, the overarching Commission regulation had provided for flexibility in
the choice of hedging approach with an opt-out clause from issuing long-term
transmission rights. The TSO proposal provided the national regulators with the expert
knowledge needed to adopt the TCM, indicating cooperative relations across TSOs and
national regulators. As expected from the policy-network perspective, such cooperation
enabled adoption by the European regulatory network. Relations were also cooperative
amongst the national regulators, which may be linked to the TCM’s flexibility and
orientation to the status quo, both of which reducing interference with regulators’
national mission. This aligns with expectations from the bureaucratic politics perspective.
The two perspectives hence highlight different aspects of what enabled adoption: the
policy-network perspective pointing to the role of TSOs cooperating with national
regulators by providing them with a basis for adopting a TCM and the bureaucratic politics
perspective emphasising how non-interference with the national core mission facilitated
cooperation amongst the national regulators.

For the KORRR TCM, the TSOs provided the national regulators with a proposal that was
contested amongst other stakeholders (electricity producers and users). The national
regulators sided with these actors and opposed the proposal (apparently acting in a united
fashion) and asked for amendments in two rounds of exchange with the TSOs. The way in
which the national regulators sided with the interests of other stakeholders (to contain the
scope and costs of data exchange) points to the wider interests of national regulators
compared to those of the TSOs. The KORRR TCM was adopted by the European regulatory
network despite these initial disagreements between the national regulators and the TSOs,
contrary to expectations from the policy-network perspective. Unity amongst the national
regulators gave them the power to steer TSO amendments towards their interests. It also
indicates that the national regulators wanted to avoid escalation of the KORRR to ACER, as
this would come with a risk of ACER siding with the view of the TSOs on the scope of data
exchange needed to perform security analysis at the regional level or even extend this
scope. Hence, the cooperation amongst the national regulators explains why the European
regulatory network was able to adopt this TCM in support of the bureaucratic politics
perspective.

The proposal of the TSOs for the CSAM TCM faced opposition from stakeholders and a
unified group of national regulators. The TSOs seemed to aim for a rematch regarding the
scope of data exchange (see the discussion of the KORRR TCM above). The national
regulators could not decide within the allocated time as they lacked the expertise to revise
the proposal. They also did not expect the TSOs to be responsive to requests for
amendments. As expected from the policy-network perspective, conflict between the TSOs
and the national regulators blocked the adoption of the CSAM TCM by the European
regulatory network. However, the national regulators cooperated on actively referring this
TCM to ACER – they felt less concerned because another TCM (the KORRR TCM) would
constrain ACER from adopting conflicting provisions in the CSAM TCM. Although the
bureaucratic politics perspective expected cooperation amongst national regulators to
enable adoption by the European regulatory network (which did not happen), it also
anticipated that national regulators might be willing to cooperate with an EU agency to
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the extent that this did not interfere with their national core mission. However, only when
combined with the policy-network perspective (drawing attention to national regulators’
inability to adopt a proposal unless TSOs were cooperative) is a satisfactory explanation
rendered. Neither perspective had theorised on how connections across processes
influenced TCM rule-making. National regulators preferred ACER adoption to ensure
coordination with other related TCMs, and they could live with escalation due to the
constraints provided by yet another TCM that they had already adopted (ie KORRR).

The aFRR and mFRR TCMs were developed simultaneously, with the proposals of the
TSOs seeking to cater to diverse approaches to balancing across Europe, all the while
phasing in a common European platform. Despite having given input informally earlier,
the national regulators were dissatisfied with the final proposal, revealing a conflict
between the TSOs and the national regulators. This conflict, as predicted by the policy-
network perspective, prevented adoption by the European regulatory network. The non-
papers issued by national regulators clearly illustrate the importance of TSO expertise in
TCM adoption, with the national regulators also requesting further details from TSOs to
ACER on various issues. However, there was also conflict amongst the national regulators.
Although they agreed on the need for changes, they were unable to reach a consensus on
requesting specific amendments. This divergence reflected varied national approaches to
regulating TSO procurement of balancing energy, making it challenging to find a common
solution for Europe. Any one solution for balancing across Europe would interfere with the
national mission of several national regulators. The European regulatory network referred
the TCM to ACER for adoption. Although this occurred a few weeks before the deadline, it
was clear from the distance between the national regulators that they would not resolve
their conflicts within the scheduled timeframe. Consequently, conflict amongst multiple
national regulators prevented the European regulatory network from adopting the two
balancing TCMs, as expected from the bureaucratic politics perspective. Nevertheless, the
extensive detail of the non-papers indicates that the national regulators aimed to limit
ACER’s discretion to safeguard their core national missions.81

Table 2 provides an overview of the studied TCMs. Upon review of the findings for the
bureaucratic politics perspective, it is evident that this perspective was relevant for
explaining (parts of) five of the studied cases. Conflict amongst the national regulators
prevented the European regulatory network from adopting TCMs on CCR, mFRR and aFRR,
whereas cooperation enabled its adoption of the TCMs on SAP and KORRR. The
bureaucratic politics perspective did not explain why, despite cooperation amongst
national regulators, the European regulatory network did not adopt the CSAM TCM.
However, it did show how that a European regulatory network could seek to cooperate
with an EU agency within the same policy area.

The summarised findings of the policy-network perspective show that it explained
(parts of) four of the studied cases. Cooperation across the TSOs and the national
regulators facilitated adoption by the European regulatory network of the SAP TCM,
whereas conflict prevented its adoption of the TCMs on CSAM, mFRR and aFRR. For the
latter two, conflict amongst the national regulators also contributed to their non-
adoption. In contrast, the CSAM TCM shows that a lack of cooperation between the TSOs
and the national regulators made it difficult for the European regulatory network to adopt
the TCM, despite internal cooperative relations. The policy-network perspective could not
explain why the European regulatory network did not adopt the CCR TCM (no adoption

81 In cases T-606/20 and T-607/20, the General Court ruled that ACER was not bound by a partial agreement
amongst national regulators (eg as expressed in a non-paper accompanying the joint referral of TCM adoption to
ACER). See Court of Justice of the European Union, “Judgments of the General Court in Cases T-606/20 and T-607/
20, Austrian Power Grid and Others v ACER” (Press release No 26/23, Luxembourg, 15 February 2023) <https://
curia.europa.eu/jcms/upload/docs/application/pdf/2023-02/cp230026en.pdf> (last accessed 21 February 2024).
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despite cooperation amongst TSOs and national regulators) and the KORRR TCM (adoption
despite an initial lack of cooperation from the TSOs).

Some factors not anticipated by the two perspectives were identified in the case studies.
The CSAM TCM became linked with other TCMs, and this affected the decision by the
national regulators to refer this TCM to ACER. This shows that interdependence and
simultaneity across multiple rule-making tasks may impact the adoption process. Moreover,
the scope of a TCM was important for the level of conflict. The narrow delimitation of scope
and flexibility provided for the SAP TCM facilitated cooperation, whereas the broadening of
the CCR TCM gave rise to conflict amongst the national regulators.

Hence, our research shows that national regulators’ ability to cooperate within a
European regulatory network is affected by whether a proposed rule interferes with their
national core mission. It also sheds light on the reliance of national regulators on
cooperation with TSOs due to the latter’s expert knowledge. Although not studied here,
ACER’s ability to adopt TCMs is probably affected by access to the expertise of TSOs, too.
Moreover, a lack of cooperation between the TSOs and the national regulators, including due
to internal disagreements amongst the TSOs, complicated cooperation amongst national
regulators (as shown by the EB TCMs). In turn, conflict amongst the national regulators
made it more difficult for them to put pressure on the TSOs to revise the proposals in line
with their wishes. Hence, conflict amongst the TSOs and the national regulators could make
referrals by the European regulatory network to an EU agency attractive. This was seen in
how the national regulators considered referral of the CSAM TCM to ACER more viable than
getting the TSOs to amend the proposal in line with their preferences.

VI. Conclusions

Delegated rule-making in the EU has evolved over time, as seen in the changes introduced
by the Lisbon Treaty. Most attention has been given to the role of the Commission.
However, rule-making may also be delegated to other actors, such as EU agencies and
European regulatory networks. In the area of EU electricity market regulation, an
additional rule-making process emerged after the adoption of implementing acts by the

Table 2. Explanatory factors and observed outcomes for the studied terms, conditions and methodologies (TCMs).

TCM
Cooperation across TSOs
and national regulators

Cooperation amongst
national regulators

Adoption by European
regulatory network

Observed cases in line
with expectations

CCR ✓ ✗ ✗ In line with BP, not in
line with PN

SAP ✓ ✓ ✓ In line with BP and
PN

KORRR ✗ ✓ ✓ In line with BP, not in
line with PN

CSAM ✗ ✓ ✗ Mainly not in line with
BP, in line with PN

aFRR ✗ ✗ ✗ In line with BP and
PN

mFRR ✗ ✗ ✗ In line with BP and
PN

aFRR = automatic frequency restoration reserves; BP = bureaucratic politics perspective; CCR = capacity calculation region;
CSAM = coordinating operation security analysis; KORRR = key organisational requirements, roles and responsibilities;
mFRR = manual frequency restoration reserves; PN = policy network perspective; SAP = single allocation platform;
TSO = transmission network operator.
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Commission assisted by a Member State committee.82 Here, the TCM procedure foresees
adoption by a European regulatory network or an EU agency depending on case-specific
development processes. Should consensus on a TCM not be achieved on time amongst all
national regulators from all Member States (conceptualised here as a European regulatory
network), the TCM would instead be adopted by ACER.

Considering the inherent lack of clarity in the TCM procedure regarding who would
adopt the TCMs, this study examined under what conditions the European regulatory
network would or would not adopt European TCMs. Most but not all of the cases saw non-
adoption by the European regulatory network (see Table 1). Hence, escalation or referral to
ACER was often but not always necessary for a European TCM to be adopted. Delegation to
this EU agency was greater in practice than signalled in the legal text of the Commission
implementing acts. This could be traced back to how adoption by the European regulatory
network depended on cooperation amongst national regulators and on cooperation with
private actors such as the TSOs (see Table 2).

By highlighting the factors behind (non-)adoption by a European regulatory network,
this article underscores the conditions under which European rule-making based on
consensual cooperation amongst national regulators was possible and when more
hierarchy was needed via adoption by an EU agency. For cases perceived by national
regulators as not interfering with their core national mission, consensus-based rule-
making within a European regulatory network appeared to be more attainable than for
cases seen as interfering with core missions. The same occurred for cases with little
conflict between the groups of involved actors (eg between the TSOs and national
regulators). This finding indicates the coexistence of functional and territorial conflict
lines within European cooperation.83

Given the requirement for consensus amongst all national regulators from all Member
States, it was not entirely surprising that ACER would step in according to its dispute
resolution role to adopt many of these TCMs. Perhaps reflecting this experience, the TCM
procedure has recently been revised, making the adoption of European TCMs by ACER the
default rule (rather than this occurring only after failure of agreement amongst national
regulators).84 While it remains beyond the scope of the current study to assess the
implications of this change (such as for effectiveness), the change suggests the
establishment of a faster process for adopting European TCMs and clarity in advance
as to who will adopt them. ACER’s internal governance structure means that national
regulators will remain heavily involved. ACER needs a favourable opinion from its Board of
Regulators, requiring a two-thirds majority amongst the national regulators, to adopt a
TCM. Thus, cooperation amongst national regulators within ACER on European TCMs can
now proceed based on qualified majority voting. Whereas the reliance on TSOs to develop
proposals based on their expert knowledge of the electricity system might not change,
more effective coordination amongst national regulators within ACER could improve
regulators’ leverage vis-à-vis TSOs.

Although the TCM procedure has been changed for European TCMs, the same
procedural setup still applies to a series of TCMs to be adopted at the regional level. Here,
unclarity remains as to who will adopt TCMs that apply for a region (defined as a group of
physically interconnected countries). Should all national regulators in a region not reach
an agreement on time, escalation to ACER ensues. Locating delegated rule-making at the
lowest level possible, such as the regional level, follows from the principle of subsidiarity.
The possibility of escalation to ACER in the case of disagreement amongst national
regulators in a region balances the principle of subsidiarity with efficiency in rule-making.

82 The Commission may also adopt delegated acts.
83 Referred to as an “intrasectoral” conflict line in Jevnaker, supra, note 4.
84 Regulation (EU) 2019/942; Commission Implementing Regulation (EU) 2021/280, supra, note 16.
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This is reflected in how non-adoption of TCMs may be avoided via escalation to an EU
agency as a form of dispute resolution. For delegated rule-making by regions composed of
many Member States (such as the “Core” region encompassing thirteen Member States),
we may expect the adoption of many regional TCMs by ACER due to the high number of
national regulators and TSOs involved in the process.85 A balance between subsidiarity and
efficiency is also evident in the possibility of a deadline extension from ACER: ACER’s
interpretation of its competence, allowing it to grant a deadline extension to the national
regulators in a region, suggests an emphasis on subsidiarity. Such requests must, however,
come from all the national regulators of that region.86 This prevents multiple individual
requests from the many national regulators, which could reduce rule-making efficiency.87

Delegated rule-making through the TCM procedure may also be assessed in terms of the
balance between legitimacy and quality of output. In terms of legitimacy, TCMs that are
escalated to ACER are subject to a longer process. This extends the time for the involved
actors to collect relevant information and negotiate whilst maintaining pressure for
reaching an agreement. Moreover, good quality of output depends on ACER having
sufficient resources to take on this workload. Lack of clarity on whether a high number of
TCMs might be escalated creates uncertainty regarding ACER’s resource needs, also
complicating planning. This entails a risk of insufficient resources being available in ACER,
which could potentially reduce the quality of output.88 Considering how several ACER-
adopted TCMs have been legally challenged, extending the adoption process is no
guarantee of a quality of output that everyone is content with or that is upheld in court.89

Although not systematically examined in this study, differences were observed in the
amount of discretion and flexibility provided to Member States in the adopted European
TCMs. This suggests variation in the harmonisation attained at the end of what are rather
extensive rule-making processes. This is also striking considering that this process of
actual rule-making occurs after the adoption of implementing acts. Future research should
examine the effects of this additional layer of delegated rule-making that exists within
electricity market regulation for EU integration and harmonisation.

Delegated rule-making procedures that engage national actors collectively on the
European scene could affect the relationship between the EU and Member States.
Extensive delegated rule-making, through implementing acts or EU agency decisions,
effectively reduces Member States’ discretion when implementing and applying EU
legislation. Delegated rule-making involves Member State representatives, such as
national ministries or agencies, adopting implementing or delegated acts that fill out the
details of EU directives or regulations, usually after the latter’s adoption or revision. In
contrast, double-delegated rule-making below implementing acts on electricity, as
observed, by design involves a larger group of national actors in European rule-making.
The significantly higher number of TCMs compared to implementing acts means more

85 The Core region is composed of Austria, Belgium, Croatia, the Czech Republic, France, Germany, Hungary,
Luxembourg, the Netherlands, Poland, Romania, Slovakia and Slovenia. ACER is currently assessing a proposal
from the TSOs to include the bidding zone borders that Core countries have with Ireland and Italy. See ACER,
“ACER to decide on the changes to the Core and Italy North electricity capacity calculation regions” (5 December
2023) <https://acer.europa.eu/news-and-events/news/acer-decide-changes-core-and-italy-north-electricity-
capacity-calculation-regions> (last accessed 10 December 2023).

86 The requirement for joint requests follows from Art 6(10) in Regulation (EU) 2019/942, supra, note 15.
87 For example, ACER granted a three-month deadline extension for a regional TCM. See ACER, “Decision No 15/

2023 on the request of the regulatory authorities of the Core capacity calculation region to extend the period for
reaching an agreement on the proposal for an amendment to the Day-Ahead Capacity Calculation Methodology in
the Core region” (20 December 2023) <https://www.acer.europa.eu/sites/default/files/documents/Individual%
20Decisions/ACER_Decision_15-2023_Core_CCR_extension_request.pdf> (last accessed 21 February 2024).

88 ACER remains amongst the smaller EU agencies. See European Court of Auditors, “2021: Annual report on EU
agencies for the financial year 2021” (2022).

89 Jevnaker et al, supra, note 17.
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frequent engagement of these actors. By raising contestation amongst different parts of
the electricity sector to the EU level, rule-making at this level could potentially become
more important for balancing various sector interests. Thus, double-delegated rule-
making on electricity market issues could expand the EU-level regulatory regime and pave
the way for further EU integration.90

The TCM procedure is a potentially unique case of “double”-delegated rule-making in
the EU. In effect, further delegation was provided for via implementing acts that
themselves represent a form of delegated rule-making. This raises broader questions
regarding conformity with the constitutional framework of delegation in the EU. The
Meroni doctrine holds that discretionary power cannot be delegated to EU agencies, as this
would distort the institutional balance amongst the EU institutions as laid down in the
treaty.91 Recent modification through case law allows EU agencies to adopt decisions under
specified and narrowly restricted conditions and where such decisions are subject to
judicial review.92 Further research should examine whether double-delegated rule-making,
even if constituting rule-making de facto rather than de jure, remain within these limits.

Acknowledgments. We are grateful for comments from Zamira Xhaferri, Florin Coman Kund, Alexander Türk
and the other participants of the workshop “The Law, Politics and Practice of Delegated Rulemaking in the
European Union”, Amsterdam, 20 January 2023, as well as from Julius Rumpf and Leigh Hancher.

Financial support. This article was written as part of the project “Implementing Network Codes” (2020–2024),
funded by the Norwegian Research Council (grant no. 308855).

Competing interests. The authors declare none.

90 Jevnaker, supra, note 4.
91 M Chamon, “EU Agencies: Does the Meroni Doctrine Make Sense?” (2010) 17 Maastricht Journal of European

and Comparative Law 281.
92 M Scholten and MV Rijsbergen, “The ESMA-Short Selling Case: Erecting a New Delegation Doctrine in the EU

upon the Meroni–Romano Remnants” (2014) 41 Legal Issues of Economic Integration 389.

Cite this article: T Jevnaker, KK Taranger, PO Eikeland, and MB Lindberg, “De Facto Rule-Making Below the Level
of Implementing Acts: Double-Delegated Rule-Making in European Union Electricity Market Regulation”. European
Journal of Risk Regulation. https://doi.org/10.1017/err.2024.15

20 Torbjørg Jevnaker et al.

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/e

rr
.2

02
4.

15
 P

ub
lis

he
d 

on
lin

e 
by

 C
am

br
id

ge
 U

ni
ve

rs
ity

 P
re

ss

https://doi.org/10.1017/err.2024.15
https://doi.org/10.1017/err.2024.15

	De Facto Rule-Making Below the Level of Implementing Acts: Double-Delegated Rule-Making in European Union Electricity Market Regulation
	I.. Introduction
	II.. Emergence of delegated rule-making in the electricity sector
	III.. Studying delegated rule-making by a European regulatory network
	IV.. Empirical cases of delegated rule-making in practice
	1.. Capacity calculation regions
	2.. Single allocation platform
	3.. Key organisational requirements, roles and responsibilities in data exchange
	4.. Coordinating operation security analysis
	5.. European balancing platforms for manual and automatic frequency restoration reserves

	V.. Analysing the (non-)adoption by the European regulatory network
	VI.. Conclusions


