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Narrowing the Gap by Widening the Conflict: Power
Politics, Symbols of Sovereignty, and the American
Vietnam War Resisters’ Migration to Canada

John Hagan

In this article, I consider how a second face or dimension of covert politi-
cal power was used to deny legal immigration status to Vietnam War military
resisters who sought refuge in Canada during the early years of the largest po-
litically motivated migration since the American Revolution. Recently declassi-
fied historical records and interviews with former politicians and administrators
reveal that the Canadian Immigration Department and its minister misled the
public in advancing an official myth about the evolution of this migration. Un-
til successfully exposed by persistent and innovative investigative journalism,
the backstage use of political power kept American Vietnam military resisters
who were seeking to legally immigrate defensively framed in a symbolic pack-
age that defined them as culturally unsuitable. Several thousand American mili-
tary resisters lived illegally in Canada until conflict about their plight was suc-
cessfully broadened and transformed into an effective collective grievance and
claim under Canadian immigration law. Once the gap between Canadian immi-
gration law and its practice was fully exposed, the conflict about this policy
grew rapidly to include a number of cultural elite groups and a master framing
of these American servicemen as unexpected symbols of Canadian sovereignty.
A fully elaborated explanation of the collective transformation of sociolegal
grievances into successful legal claims requires combined attention to the
macrolevel interaction of political power and cultural symbolism.

Introduction

he opening of Canada’s borders to the immigration of
American military resisters was one true source of light at the
end of the tunnel for individuals who served during the Vietnam
War. Yet this was not the case in the beginning. In spite of the
fact that Canadian immigration law did not exclude foreign mili-
tary personnel and in the past had allowed military personnel
from other countries to immigrate, Canadian officials initially
used their power to covertly exclude American military resisters.
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This situation was not successfully challenged until journalists ex-
posed the gap between Canadian immigration law and the exclu-
sionary policy. Resulting conflict about the policy led a succes-
sion of groups to support the military resisters by characterizing
their exclusion as a violation of the sovereignty of Canadian im-
migration law. As a result, the border ultimately was opened to
the American military resisters. The following is an account of
the successful legal transformation of the personal and collective
grievances of early American Vietnam War military resisters in
Canada. Law and society scholarship has long proven better at
highlighting gaps between law and practice than in offering in-
sights into how such gaps can be narrowed (see Abel 1980-81).
The success of the American Vietnam War resistance in Canada
may therefore be instructive.

Law and society scholarship on dispute transformation be-
gins with the premise that individuals may or may not perceive
the injuries they experience personally or as members of collec-
tivities as bases for legal claims (e.g., Best & Andreasen 1977; Ga-
lanter 1983). More generally, the availability of and access to le-
gal remedies is guided by government policies, with advocates of
the transformation perspective acknowledging from the outset
that although “the emergence and transformation of disputes is
personal and individualized, it has an important political dimen-
sion” (Felstiner et al. 1980-81:653). The point raised but not
pursued extensively in the transformation perspective is that per-
sonal and social grievances can alternatively be denied legal
standing or transformed into legally viable collective claims
through macrolevel processes involving political power and sym-
bolism (see Mather & Yngvesson 1980-81).

We know relatively little about how and when the macrolevel
transformation of disputes occurs. We especially lack knowledge
of the politics and conflicts that lie behind formal transforma-
tions in legal policies and that set parameters for the settlement
of personal and collective grievances. I explore this point theo-
retically and empirically through an analysis of the migration of
American Vietnam military resisters to Canada. Although this mi-
gration was described officially as evolving publicly through an
incremental liberalization of Canadian immigration law and pol-
icy, this was not initially the case; it only became so through a
transformation process that overcame a radical disjuncture be-
tween the private and public actions of Canadian officials in re-
sponse to claims for immigration status by and on behalf of
American military resisters. I argue with this example that we
must elaborate our theory and methods by giving particular at-
tention to covert as well as overt political conflicts that lie behind
the political transformation of legal disputes.
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An Invitation

On 22 May 1969 the Canadian Minister of Immigration, Alan
MacEachen, rose in the House of Commons to announce that
henceforth American Vietnam draft and military resisters, that is,
both “dodgers” and “deserters,” would be admitted to Canada
without regard to their draft or military status. MacEachen ex-
plained that this decision was the extension of a policy of “liberal-
ization” in the treatment of “military applicants” that had been
evolving for more than a year and that followed from a policy
already in place allowing draft resisters the legal status of “landed
immigrants” in Canada. “Our basic position,” Minister
MacEachen proclaimed, “is that the question of an individual’s
membership or potential membership in the armed services of
his own country is a matter to be settled between the individual
and his government, and is not a matter in which we should be-
come involved.” The Toronto Globe and Mail (23 May 1969, p. 1)
cautiously surmised that now “Deserters Will Be Eligible for Sta-
tus as Immigrants,” while the New York Times (23 May 1969, p. A5)
more dramatically heralded a headline invitation from, “Canada
to Admit any U.S. Deserter.”

This policy had predictable consequences. The monthly
number of draft-age males entering Canada as landed immi-
grants tripled between April and August of 1969, as word of the
open immigration policy spread through the mainstream media
and the underground Vietnam War resistance movement.!
Young Americans who were subject to prosecution and penal
sanctions under selective service and military law in the United
States now could confidently seek and claim legal refuge as immi-
grants to Canada. This new policy was a turning point that re-
sulted in more than 50,000 draft-age Americans migrating to Ca-
nada in the largest northward exodus since the American
Revolution (Kasinsky 1976). More than half of these now-middle-
aged American expatriates remain in Canada today (Hagan
2001).

Immigration Minister MacEachen’s framing of his announce-
ment as the extension of a policy of liberalization suggests the
operation of what sociologists and political scientists often call
“policy feedback” (Weir & Skocpol 1985; Skocpol & Amenta
1986; Skocpol 1992), or perhaps more aptly, given the prospec-
tive influence and momentum involved, a policy process that
“feeds forward” (Pedriana & Stryker 1997). This concept refers
to the process by which policies, once enacted, restructure subse-
quent political processes. Attention to this policy dynamic en-
courages researchers interested in transformative legal processes

1 National Archives of Canada, RG 76, vol. 692, file 568-3-23-1902, “United States
Citizens Granted Landed Immigrant Status by Specified Ages on Arrival, During 1969.”

https://doi.org/10.2307/3115139 Published online by Cambridge University Press


https://doi.org/10.2307/3115139

610 The American Vietnam War Resisters’ Migration to Canada

to make “policies the starting points as well as the end points of
analysis” (Skocpol 1992:58; see also Burstein et al. 1995). Yet pub-
lic policy pronouncements can also be misleading, especially
when they conceal or obscure prior covert actions at cross-pur-
poses with positions that are later embraced publicly by the very
politicians who earlier subverted them. This was the case with the
Canadian Immigration Department and its minister during the
Vietnam War migration. This situation raises the important prob-
lem of how law and society studies can provide a more-penetrat-
ing understanding of political processes that guide legal changes
in the transformation of disputes.

Expanding the Paradigm

Law and society scholarship recently has taken major steps in
advancing our understanding of the public side of the politics of
legal change in dispute transformation processes. In particular,
Pedriana and Stryker (1997) have illustrated through an analysis
of the early evolution of affirmative action law how cultural re-
source strategies involving symbolic framing processes (see for
example, Snow et al. 1986; Gamson & Modighani 1989; Swidler
1986; Williams 1995) can combine with central societal values
and forward-feeding policies to direct and shape public discourse
that leads to legal change. Pedriana and Stryker’s attention to the
public role of symbolic and cultural framing processes is espe-
cially instructive in understanding how support is built for partic-
ular kinds of legal change. My purpose is to theoretically and
empirically develop the point that this public phase of the politi-
cal process is the more visible part of an often multilayered story
of legal conflict and change. To borrow a metaphor, focusing
solely on the visible politics of dispute transformation can be sim-
ilar to starting an architectural story about a historically signifi-
cant building in the intricately decorated mezzanine without first
showing us the lobby or foundation (see Kaufman & Jones 1954,
cited in Bachrach & Baratz 1962:950).

The other part of the story requires analysis of what Bachrach
and Baratz (1962) call the “two faces of power” and Steven Lukes
(1974) calls the “second dimension of power.” This other face or
dimension of power consists of actions individuals or groups and
institutions take to keep issues from public view, and therefore
from discussion and debate. In the law and society language of
the transformation of disputes, such actions can keep personal or
collective injuries from being perceived and transformed into
suitable subjects for claims-making. The key point is that this sup-
pression of disputes does not just occur overtly, but through the
use of covert power, and that “to the extent that a person or
group—consciously or unconsciously—creates or reinforces bar-
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riers to the public airing of policy conflicts, that person or group
has power” (Bachrach & Baratz 1962:949).

Although law and society scholars have often focused on indi-
vidual and mostly public processes involved in the transforma-
tion of disputes through the “mobilization of law” (Black 1973;
1976), some political scientists and sociologists also have at-
tended to another, second, face of power that can keep disputes
untransformed through a “mobilization of bias.” Thus
Schattschneider (1960:71), in writing about The Semi-Sovereign
People, notes that “[a]ll forms of political organization have a bias
in favor of the exploitation of some kinds of conflict and the sup-
pression of others because organization is the mobilization of bias.
Some issues are organized into politics while others are organ-
ized out” (emphasis in original).

Schattschneider also introduces the concept of “scope of con-
flict,” which anticipates the interest of law and society scholars in
dispute transformation, and he begins his analysis of conflict by
placing the accent on covert rather than overt processes. The im-
portance of the scope-of-conflict concept is reflected in
Schattschneider’s observations that “[a] tremendous amount of
conflict is controlled by keeping it so private that it is almost
completely invisible” (1960:7) and that “the best point at which
to manage conflict is before it starts. Once a conflict starts it is
not easy to control because it is difficult to be exclusive about a
fight” (15). This concept raises the key question of how the scope
of conflict may be expanded so that collective transformations of
disputes can occur (Mather & Yngvesson 1980-81).

Schattschneider suggests a partial answer to this question in
noting that “[v]isibility is a factor in the expanding of the scope
of conflict. A democratic government lives by publicity”
(1960:16). Law and society scholarship further illustrates how a
broadening of the “scope of conflict” can be facilitated through
media-generated publicity. For example, Swigert and Farrell
(1980-81) provide a detailed content analysis of the news cover-
age of design defects in the Ford Pinto automobile that helped
transform the issue of resulting fatalities from a civil to a criminal
dispute. Key factors were a Washington Post column by Jack An-
derson and Les Whitten and a Mother Jones expose, subsequently
serialized in the Posi, that detailed, with Ford documents, a com-
pany awareness of dangerous design defects that resulted in fiery
crashes and deaths. This publicity initiated a transformation pro-
cess that led to a criminal indictment of the Ford Motor Com-
pany.

The analysis undertaken by Swigert and Farrell anticipates
the attention given by Pedriana and Stryker (1997) to cultural
resource strategies and framing processes in congressional hear-
ings and other forms of public political discourse involved in the
affirmative action debate. Our purpose is to extend this attention
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to cultural and symbolic framing by linking it to earlier covert
stages in a transformative process that can be crucial in widening
into the public domain the scope of conflict about collective
grievances. As Schattschneider notes, “the outcome of every con-
flict is determined by the extent to which the audience becomes
involved in it. That is, the outcome of all conflict is determined
by the scope of its contagion” (1960:2). Political power and sym-
bolism are involved in expanding the scope of conflict, which is
often necessary for the transformation of collective grievances
into successful claims.

The following analysis illustrates how covert and surreptitious
uses of political power were exposed and connected to a master
framing of Canadian immigration policy that transformed the ad-
mission of American Vietnam War military resisters to Canada
into an issue of autonomy from the United States. The result re-
cast American Vietnam War resisters as aggrieved symbols of sover-
eignty in a framing contest that alternatively sought to see them as
unsuitable immigrants to Canada. A multidimensional analysis of
the use of political power is necessary to understand the why,
when, and how of the transformation and master framing of the
American war resister issue as well as the official mythology that
was constructed in reinterpreting the legal backdrop to this
northward migration. This analysis elaborates the underdevel-
oped points in the law and society literature that the transforma-
tion of social and political grievances into collectivized legal dis-
putes and remedies is a covert as well as an overt and a macro- as
well as a microlevel phenomenon. Official mythology often has
served to elide this point.

Making the Myth

It is easy to understand the eagerness of governments to en-
gage in myth-making as a means of legitimation and prospective
influence. Politicians have a vested and sometimes laudable inter-
est in perpetuating the “feed-forward” image of policymaking.
Even the members of the opposition party in the Canadian
House of Commons rejoiced in the forward-feeding policy poten-
tial of Minister MacEachen’s 22 May 1969 opening of the Cana-
dian border to U.S. war resisters. Edward Broadbent spoke for
the New Democratic Party and reminded House colleagues that
Canada had an important tradition of welcoming political refu-
gees that reached back to the Empire Loyalists who had fled the
American Revolution and that fed forward into the middle of this
century, to include Hungarians and Czechoslovakians who had
escaped repressive regimes by coming to Canada (7Toronto Daily
Star, 23 May 1969, p. 2). This tradition made plausible
MacEachen’s claim that his ministry was simply extending a pol-
icy of liberalization.
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However, MacEachen’s claim is also the stuff of which myths
are made—an example of the way in which social history can be
reconstructed and rewritten—for even though MacEachen’s pol-
icy had its own feed-forward effects, a deeper probing of the path
to his announcement reveals that it was anything but the fulfill-
ment of a linear trajectory of liberalization. To the contrary,
MacEachen and the Department of Immigration exercised their
political power to divert public attention from covert policies and
practices that were regressive rather than progressive with regard
to the liberalization of American war resister immigration. These
policies and practices illustrate the key theme of Schattschneider,
Bachrach and Baratz, and Lukes that “incorporates into the anal-
ysis of power relations the question of the control over the
agenda of politics and of the ways in which potential issues are
kept out of the political process” (Lukes 1974:21). The timing, if
not the outcomes, of cultural resource strategies and framing
processes are often contingent on the covert mechanisms that
powerful political actors and groups use to limit potential issues
and conflicts by restricting their exposure to potentially trans-
formative public debate. This second face or dimension of politi-
cal power was a pervasive force in the framing of the American
Vietnam War resister issue in Canada.

To get beyond the public discourse that surrounded the
American war resister issue in Canada, I use recently declassified
historical records that have become available in the National
Archives of Canada, along with retrospective interviews with for-
mer ministerial and movement participants in the events from
this period. The collection of historical records can be traced to
a 26 October 1966 meeting between representatives of the Immi-
gration Department and the Royal Canadian Mounted Police,
which led the Department to begin an official file to collect re-
ports, related materials, and communications with its four field
units, the Royal Canadian Mounted Police (RCMP) and other
departments of government.? This file eventually grew to contain
14 heavily stuffed folders that provide a detailed background to a
rancorous public discourse that lasted for more than five years.

The archival material reveals how the Canadian Immigration
Department and its Minister took steps to conceal and mislead
the public about its policy and practices regarding American mil-
itary resisters in ways that diverted and distorted public discus-
sion of the issues involved. Only by exposing this deception and
thus widening the scope of the conflict could countervailing cul-
tural resources be mounted to support the policy of liberaliza-
tion. It is important to emphasize that crucial cultural resource
strategies and symbolic framing processes that would later be-

2 Immigration Department memo, 2 Nov. 1966, National Archives of Canada, RG
76, vol. 983, file 5660-1, pt. 1.
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come prominent were first developed through covert processes
that first sought to avoid and then narrow the scope of conflict in
this immigration debate. I further show, with the immigration
files, that this preliminary phase was neither the beginning nor
the end of the intricately choreographed, second dimension
power politics that shaped this highly symbolic episode in Cana-
dian-American relations.

The Shifting Sands of Policy

Canadian policy on American Vietnam War military resisters
had its roots in the work of Tom Kent, an English immigrant who
came to Canada as a newspaper editor and became a prominent
policy adviser to Prime Minister Lester Pearson, eventually serv-
ing as Deputy Minister of Immigration (see Kent 1988). It was
Kent, under Minister of Immigration Jean Marchand, who first
moved the Department of Immigration from unwritten to written
policies regarding draft and military resisters. At this and several
further junctures, Kent sought to widen the scope of conflict
about the immigration of American military resisters from inside
the government by encouraging internal debate within and
among ministries and by bringing the issue closer to public view.
Kent’s actions make the important point that government offi-
cials can participate in both widening and narrowing the dimen-
sions of conflict. Kent was also hesitant in following through on
his initiatives, however, and his efforts were sometimes subverted
by others.

It is important to reemphasize from the outset that Canada’s
Immigration Act makes no mention of draft or military service,
and that by the time of the Vietnam War, Canada already had
many previous draft and military resisters as immigrants, for ex-
ample, from Hungary and Czechoslovakia. The presence of these
and earlier groups made it extremely unlikely that Canada would
ever include references to draft or military status in its immigra-
tion legislation. Nonetheless, on 14 January 1966, the Immigra-
tion Department implemented Operational Memorandum (OM)
No. 117, which drew a written distinction between draft and mili-
tary resisters and articulated what had to this point been an un-
written policy that excluded American servicemen. Although this
operational policy was now in a written form that circulated in
the ministry and among immigration officers, it was not available
in a publicly published form. Thus the potential issues it involved
remained covert—beyond the scope of conflict and transforma-
tive potential of public discussion—in the latency of the second
dimension of power.

The Memorandum first laid out an ambivalent position on
draft resisters, asserting that “[o]fficers will not refuse an immi-
grant solely on the grounds that he is known to be, or suspected
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of being, a draft evader. Nonetheless, they will take this factor
into consideration in determining whether he is a bona fide im-
migrant and in assessing the likelihood of his successful perma-
nent establishment.” The Memorandum then further committed
to print a previously unwritten policy refusing military resisters,
saying of the latter that “he will not be issued a visa or granted
admission until he has submitted proof of his discharge.”® The
problem that would haunt the Department of Immigration for
years following was, again, that the Immigration Act itself did not
exclude draft or military resisters, even though it did explicitly
exclude other “prohibited groups,” such as convicted criminals.*
This point did not attract attention until Kent began to expose
some of its implications nearly two years later—largely because
few American servicemen were yet seeking entry to Canada.

Initially, it was American draft resisters who attracted atten-
tion as they began to migrate to Canada. Leaving the issue of
military status temporarily aside, in the early fall of 1966 Tom
Kent began to articulate publicly the point that the Immigration
Act was silent on the issue of draft status. In a letter to Rampanrts
magazine, Kent observed, “There is not any prohibition in the
Immigration Act or Regulations against the admission of persons
who may be seeking to avoid induction into the Armed Services
and, therefore, provided they meet immigration requirements
we have no bases in law for barring them entry” (cited in Kasin-
sky 1976:63). “I just decided,” Kent recalled 30 years later, “that
persons shouldn’t be questioned about their draft status, . . . It
was made known that draft status had nothing to do with it.”®
This could have been the feed-forward point for the policy of
liberalization that Minister MacEachen later claimed, but it was
not.

The Powers Without and Within

Although Tom Kent was neither a lawyer nor a legislator, he
foresaw the gap that would become apparent between the provi-
sions and prohibitions of the Immigration Act and its interpreta-
tion through day-to-day regulations, memorandums, and activi-
ties of the Immigration Department. Kent began to address this

3 Document, 26 Nov. 1969, Appendix B. National Archives of Canada, RG 76, vol.
983, file 5660-1.

4 The Canadian immigration law in force at the time, the Immigration Act of 1952,
identified an explicit listing of “prohibited classes” that included political subversives,
drug users, criminal offenders, prostitutes, homosexuals, mentally or physically defective
individuals, chronic alcoholics, and persons “who are . . . or are likely to become public
charges.” See the Revised Statutes of Canada, 1952, vol. 111, chap. 145:3147-50. The Manual
Jfor Draft-Age Immigranis to Canada noted in its 1970 fifth edition that “it seems unlikely that
anyone would be both acceptable to the [U.S.] army and fall into a prohibited class” (p.
35).

5 Tom Kent, interview by author, tape recording, Queen’s University, Kingston, On-
tario, 22 January 1998.
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problem by developing an official and publicly implemented
point system that went into use by immigration officers on 1 Oc-
tober 1967. As Kent (1988:411) has noted, “Not the least impor-
tant aspect of the reform was that the details of the immigration
process were for the first time set out in law, as regulations under
the statute, instead of being mere administrative directions
within the department.” This formalization was an important
step toward widening the scope of potential public conflict about
immigration by making its general principles explicit and public.

Under the new system, applicants were evaluated on a 100-
point scale, involving nine factors, with a score of 50 required for
admission. Eight of the nine factors involved relatively objective
considerations of age, education, employment, occupation,
knowledge of English and French, financial resources, and rela-
tives in Canada. A ninth factor, worth a maximum of 15 points,
involved the officer’s “judgment of the personal suitability of the
applicant and his family to become successfully established in Ca-
nada.” In addition, the officer could refuse an applicant who
earned more than 50 points “if in his opinion there [were] good
reasons why those norms [did] not reflect the particular appli-
cant’s chances of establishing himself in Canada and those rea-
sons [were] submitted in writing to, and approved by, an officer
of the Department designated by the Minister”® The latter discre-
tionary aspects of the point system later became the basis of inter-
nal Department directives and of a symbolic package that framed
military resisters as unsuitable for immigration to Canada, even
though these provisions were a carefully circumscribed part of
Kent’s efforts to make selection standards for immigration overt
and objective, and even though military resisters were not identi-
fied in the Immigration Act as a prohibited class.

Kent reasoned that, in the longer term, U.S. military resisters
could only be legally barred from Canada if they were identified
as a “prohibited class” in the Immigration Act. Since this was
neither then nor in the future likely, Kent was concerned with
the public response that exposure of the routine exclusion of this
group by immigration officers would bring in the future. Kent
signaled his concern in a letter written in late fall 1967 to the
Canadian Under-Secretary of State for External Affairs. This let-
ter anticipated both changing public opinion about American
war resisters generally, as well as more specifically the signifi-
cance of the absence of an overt and explicit prohibition of mili-
tary resisters in the Immigration Act.

“There seems to be little doubt,” Kent wrote to his counter-
part in External Affairs, “that public opinion is developing in a
way that would make any deportation of a deserter highly contro-

6 See Kent (1988) and Manual for Drafi-Age Immigrants to Canada, published by the
House of Anansi, rev. & ed. by Byron Wall, Toronto, 1970, p. 11.
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versial.” He noted that potential problems involving draft resist-
ers were being sorted out, as immigration officers were now be-
ing discouraged from the covert practice of asking questions
about draft status. “With deserters, however, we run into a much
different problem.” The problem was not that the Act required
different treatment of military resisters, for he now pointed out
that “[l]egally this is not so. There is nothing in our law that
makes the deserter as such a prohibited person.” Instead, the
problems were practical and political, more specifically,
problems of the mobilization of American power and influence
and the mobilization of Canadian Immigration Department bias
and recalcitrance.

The United States had not at this stage given any indication
of how it might react to Canada admitting its fleeing servicemen.
Kent ventured, “It could well be said that the problem is not that
we should be concerned to exclude deserters but that the United
States, if it is really concerned, should provide means to prevent
such persons leaving the country.” Kent’s mission seemed both
to inform and to enlist assistance, and thus he noted hopefully
that “the time may approach when you might wish to explore the
views of the United States government through channels open to
your department.” He closed by accurately predicting that, al-
though the number of deserters wanting to come to Canada was
now small, it would grow.”

Three decades later, when I asked Tom Kent in a personal
interview what was in his mind with regard to war resisters during
his time as Deputy Minister, he volunteered that his inclination
was to initiate, though not complete, a policy of liberalization.
His action and inaction combined a decision on draft resisters
with a non-decision on the issue of military resisters.

I never thought there was an issue as far as the draft evader was

concerned. . . . Nine times out of ten he was going to be a very

good Canadian. If he didn’t stay forever, well so what. He was
going to contribute to something. There was no moral policy or
legal basis for rejecting people on the basis that they were liable

to the draft. . . . Desertion is another matter. Many of us would

tend to be sympathetic to the deserter too, but it was a very

different issue from the draft evader. I mean I’'m quite sure that

if I had still had responsibility for immigration over that period,

... I would have wanted to bring it to a head and make sure

that the deserter was treated like the draft evader, but that had

to evolve.®

When I interviewed the former Minister of External Affairs,
Mitchell Sharp, he recalled the same initial inclination: “The
general feeling in the circles in which I moved in the civil service

7 Letter from Tom Kent to M. Cadieux, Undersecretary of State for External Affairs,
17 Nov. 1967, National Archives of Canada, RG 76, vol. 983, file 5660-1, pt. 1.

8 Kent interview.
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and in the public service was that the Americans had made a mis-
take. . . . We didn’t say these things publicly, but when we
thought about deserters: from what? That was the sort of atmos-
phere. Maybe they should never have gone, that was the sort of
underlying thinking.”®

Minister Sharpe’s “not saying these things” reflected a mobili-
zation of bias against widening the scope of conflict and helps to
explain why the liberal impulses that lay behind this thinking did
not simply feed forward into policy. As Bachrach and Baratz
(1962:952, fn. 30) point out, “The fact that the initiator of deci-
sions also refrains—because he anticipates adverse reactions—
from initiating other proposals does not obviously lessen the
power of the agent who limited his initiative powers.” Inaction at
the ministerial level about the admission of military resisters left
their fate as an inchoate potential issue that instead was dealt
with covertly at the administrative level in a manner that chal-
lenged overt and explicit provisions of the Immigration Act.

Tom Kent made it clear that probably the biggest reason the
liberalization policy did not feed forward to the military resisters
was, quite simply, the fear of offending Canada’s powerful Ameri-
can neighbor. Fear of widening the scope of conflict with the
United States led government officials to resist measures that
would broaden the conflict inside of Canada. Simple anticipation
of potential American opposition likely stalled the liberalization
policy before it could be extended to military resisters.

There is no question there was a strong conviction on the part

of the RCMP and also External Affairs that, we're talking about

my day, 1966, 1967, and the beginning of 1968, there was a very

firm view that the Americans would protest, would be angry,

exactly how far it would go, etc., no idea, but we couldn’t,
openly at least, accept deserters, treat deserters like draft evad-

ers, there was no question that there was a sense of an Ameri-

can presence that was excluding noncooperation, . . . how far it

was expressed formally, informally, diplomatically, I have no
idea, but I think there was no question there was, as there al-

ways is, on the part of many officials, and some politicians, a

great reluctance to offend Americans.!?

At this same time, many immigration officers within Kent’s
own Department were covertly resisting implementation of the
liberalization policy, even with regard to draft resisters. As the
frontline administrators of immigration policy, these officers pos-
sessed covert, discretionary power to subvert legal departmental
policy. Their reasons for subverting a liberalization policy were
not difficult to understand. At this time, 234 of the 353 immigra-

9 Mitchell Sharpe, interview by author, tape recording, Langevin Block, Ottawa, On-
tario, 27 Nov. 1997.

10 Kent interview.
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tion officers in Canada were military veterans.!! As such, they
often had more in common culturally with the paramilitary
RCMP, FBI, and American immigration officers than they did
with their own ministerial superiors. The immigration officers
were simply less compelled culturally by notions of national sov-
ereignty than by their earlier experiences as veterans and by their
current occupational identities as paramilitary officials in fre-
quent contact with their American counterparts with similar ex-
periences and identities.

Kent further explained in the recent interview that immigra-
tion officers “tended to be ex-noncommissioned officer type vet-
erans . . . So there was a natural tendency, I think, to regard
anybody of military age coming from the United States as proba-
bly a bad guy, . . . who was dodging his civic responsibilities.”12
This culturally embedded notion of “dodging responsibility”
would soon emerge as the Immigration Department’s justifica-
tion for using officer discretion to deny military resisters admis-
sion to Canada. In the fall of 1967, the Vancouver Committee to
Aid American War Objectors wrote to Ottawa to complain about
immigration officer behavior. Kent responded with, “I do not in
any way resist the immediate conclusion that some of our officers
at least have not been fully following instructions. . . . Our in-
structions not to inquire into draft status could not be in plainer
English (and French). . .. We have more recently emphasized to
our senior field staff that any departures from these instructions
must be treated as a serious disciplinary matter” (cited in Kasin-
sky 1976:114).

As 1967 came to a close, Kent found himself hamstrung by
Canadian fears of displeasing its powerful American neighbor
and the covert recalcitrance of immigration officers in following
his instructions at border crossing points. Kent did not feel he
could do much more than insist decisively on an open admis-
sions policy for draft resisters, while indecisively leaving military
resisters at the mercy of the unsympathetic border officers. Kent
was reluctant to widen the scope of the conflict any further.

As Kent earlier anticipated, growing numbers of American
servicemen were beginning to arrive at border stations, seeking
admission to Canada. The attention of Kent and political appoin-
tees in government, however, increasingly was diverted: official
Ottawa was gearing up for the federal election, which would soon
make Pierre Elliott Trudeau the new Prime Minister of Canada.
Widening the scope of the conflict about the immigration of
American military resisters did not fit into the election agenda.
Kent knew that he would seek a new posting after the election. A
career departmental administrator, Director of Immigration, J.

11 See memorandum to the Minister from R. B. Curry, Subject: Briefs on Deserters,
4 Mar. 1969, National Archives of Canada, RG 76, vol. 1112, file 555-38.

12 Kent interview.
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C. Morrison, was left to instruct his immigration staff. This was a
definite reversal of fortune for a policy of liberalization.

A Secret Smoking Gun

Director Morrison filled the policy vacuum with a 9 January
1968 “personal and confidential” letter to his regional directors
of immigration that quoted the statement in Operations Memo-
randum No. 117, “permanent admission to Canada is not to be
granted to military deserters.” He then added in full candor that
“[t]he Department’s view is, as firmly as ever, that we do not want
deserters as immigrants. But a recent review has revealed that we
may have no legal basis on which to order the deportation of an
applicant in Canada for the sole reason that he is a deserter.”
Even more to the point, he noted that “there is real reason to
doubt that the present Act contains the authority necessary to
exclude military deserters by regulation.” Given the approaching
federal election, it is perhaps not surprising that Morrison re-
ported that there was no plan to try to change the Act, or even
the Regulations, “because anything so dramatic might rouse
talk.” This statement was an explicit indication of the fear gov-
ernment officials had about widening the scope of the conflict
about the military resisters. Morrison instead took the opportu-
nity presented by Kent’s inattention and imminent departure to
confirm a covert exclusion of military resisters; and by simultane-
ously doing this in an “undramatic” way that would not “rouse
talk,” he further used his covert administrative power to silence
this issue of potential widespread debate. Morrison simply wrote,
“There has been no change of attitude so far as the Department
is concerned.” His own legal interpretations notwithstanding,
Morrison used the opportunity of Kent’s inaction to extend the
Department’s policy of excluding military resisters.

With its real purposes now made clear, Morrison’s January
letter also went on to spell out an early version of a symbolic
package and cultural strategy that expanded on the circum-
scribed discretionary references to “suitability” for immigration
incorporated in the October 1967 point system. This strategy ex-
tended the concept of suitability by calling on cultural norms of
moral obligation and social responsibility to further justify the
rejection of military applicants as “unsuitable” for admission to
Canada. But Morrison’s clear purpose was to exclude military ser-
vicemen per se; therefore, he finally indicated that if the examin-
ing immigration officer at the border could not find other rea-
sons to exclude deserters, “This type of case, instead of being
finally decided locally, is in the future to be referred to head-
quarters . . . ” This instruction was effective immediately and,
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over the following months, resulted in denying admission to mili-
tary resisters.!3

Allan MacEachen was sworn in on 5 July 1968 as Minister of
Immigration in Prime Minister Trudeau’s newly elected Liberal
Party government. Kent left as Deputy Minister the next day. He
was quick to admit of his inaction, when interviewed 30 years
later, with regard to the military resister issue: “I just didn’t take
on that battle at that time.”!* MacEachen was ill-disposed and
prepared to widen the scope of the conflict in Kent’s place. Like
many ministers with new portfolios, he knew little about his new
responsibilities. As well, MacEachen could not have failed to see
potential American storm clouds on the Canadian political hori-
zon and to have noted the hostility to war resisters within his new
Department.

Richard Nixon now was preparing to run for President of the
United States on a law and order platform. Within the month of
MacEachen becoming Minister, Lewis Hershey, Director of the
U.S. Selective Service System, announced that he wanted “to
stem the flow of American youths who are fleeing across the bor-
der to avoid the draft,” adding that he was going to Calgary to
address the Army, Navy, and Air Force Veterans of Canada and
“to talk with officials” (Toronto Star, 1 Aug. 1968, p. 21). Although
Hershey canceled his trip the next day, saying his wife was ill, and
further noted that the U.S. State Department was the source of
policy on such matters (7Toronto Star, 2 Aug. 1968, p. 8), he also
sent his Assistant Director to Calgary in his place, who instructed
his Canadian audience a few days later, “Parliament should pass
legislation to make it illegal for persons eligible for the U.S. draft
to enter Canada.” Other than through these newspaper reports,
there is no certainty about when, how, to whom, or with what
authority these sentiments were communicated to Canadian offi-
cials. Yet, as Kent’s earlier comments suggest, it is difficult to be-
lieve that the effect was insignificant, and it is therefore probably
not coincidental that MacEachen followed his administrators’
lead in authorizing revisions to the Department’s operational
regulations on 29 July 1968.

Most importantly, the Immigration Department now added a
paragraph [12(g)] to its operations manual, which was never
made public, officially rejecting deserters. This paragraph now
explicitly cited the example of a “military deserter” as a person to
be excluded from the country on the grounds of failing to keep
“moral and legal contractual obligations.” This was a more ex-
plicit elaboration of the symbolic package and cultural strategy

13 Letter from J. C. Morrison to I. R. Stirling, 9 Jan. 1968. The instructions in this
letter were passed on to District Administrators and Officers, for example, in a memo on
military deserters signed by I. R. Stirling, 12 Jan. 1968, National Archives of Canada, RG
76, vol. 1112, file 555-38.

14 Kent interview.
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Jjustifying exclusion on the basis of normative “unsuitability.” At
the same time, a further confidential memorandum was also sent
to all border station officials. This memo instructed the border
officials that military resisters could be rejected on the basis of
the officer’s discretion, however great an applicant’s qualifica-
tions might otherwise be. This discretion was linked to another
section [32(4)] of the regulations, and to the earlier provision of
the point system, which authorized rejection of the applicant “if
in his opinion there are good reasons why those norms do not
reflect the particular applicant’s chances of establishing himself
successfully in Canada.” The memo went on to designate three
reasons for such rejection, elaborating the cultural underpin-
nings of unsuitability by citing as examples of “contractual obliga-
tions”: excessive debts, marital disruption, and military deser-
tion.!5

Within a month of the 29 July memo, a nationally syndicated
Canadian newspaper columnist, Ron Haggart, caught wind of the
newly formalized covert policy and began a series of columns, the
first titled “Lawbreakers Who Work for the Government,” docu-
menting the practices of immigration officers in refusing admis-
sion of U.S. military resisters to Canada. The effect of this public-
ity was to take the potential issue, which to this point had been
suppressed through covert departmental policies and practices,
into the widened scope of public conflict, where support of the
military resisters could begin to coalesce.

Some of Haggart’s columns were written with the aid of Bill
Spira, a middle-aged businessman who was helping military resist-
ers enter and settle in Canada. Spira at first worked secretly with
the military resisters and at arm’s length from the Toronto Anti-
Draft Program (TADP). The latter group worried initially that
openly assisting military resisters in addition to draft resisters
might jeopardize its relations with the police and government. A
leader in TADP recalled, “[W]e decided the best thing to do was
handle the deserters separately,” and Spira reported, “[W]e used
all kinds of cloak and dagger methods to keep them away from
public view” (cited in Kasinsky 1976:109). This illustrates how po-
litical activists can themselves become an unintended part of the
mobilization of bias that limits conflict about an issue (see also
Crenson 1971:25). By 1969, however, TADP had shifted its priori-
ties and made the military resisters a major focus of its work.

Early in 1969, a Haggart column estimated that there were
probably 2,000 U.S. deserters in Canada. The problem, Spira
noted through Haggart, was how to help these military resisters
get immigrant status so that they could get on with their lives in

15 Revisions to regulations, 29 July 1968, as reported in 26 Nov. 1969 document,
National Archives of Canada, RG 76, vol. 983, file 5660-1. See also memorandum from
Assistant Deputy Minister to the Deputy Minister, 23 May 1969, National Archives of Ca-
nada, RG 76, vol. 1112, file 555-38.
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Canada. As prospective applicants for immigration, the military
resisters had a legitimate grievance about their treatment, which
literally had been forced, as they themselves had been forced,
underground. As long as the military resisters remained under-
ground, they were entrapped by the mobilization of bias that
kept this issue beyond public debate.

Spira helped to hide military resisters, often in his own home
and in the homes of friends and neighbors, but soon the
problems and sheer numbers of resisters became impossible to
hide. Naomi Wahl, who now headed TADP and worked openly
with Spira, described the situation in a 15 February 1998 inter-
view:

There were so many deserters and they had such pressing
needs. They didn’t come with proper identification or money.
Often they had only the clothes on their backs. We had to set
up an operation that would allow us to get all that stuff. We had
to find housing for them. We had deserters who’d deserted
from 'Nam and made their way to places like Amsterdam and
places in Europe, and then they’d come here. We had deserters
who claimed, and we had no reason not to believe them, that
they were running from the CIA, that they were CIA opera-
tives. . . . We had guys who threatened to jump out of windows
at Rochdale. . . . Their needs were very pressing, very serious.
They didn’t often have support from family members at
home. . . The working-class guys, often it wasn’t that their fami-
lies didn’t want to support them—they had no way to support
them. They weren’t able to support them.
Spira, speaking through Haggart’s column (Toronto Telegram,
30 Jan. 1969, p. 8), worked to widen the scope of conflict by
bringing the military resisters’ grievance and the immigration de-
partment’s covert actions to public attention.
In recent weeks there has been a sharp change of attitude
among Immigration officials. Deserters are still arriving at the
rate of five a day, says Spira, but almost none are being ac-
cepted as landed immigrants. The reason is a departmental
memo of July 29, 1968, which instructed examining officers to
take into account whether prospective immigrants are cur-
rently serving in the armed forces. This flies in the face of the
Immigration Act.
Haggart went on to say in his column that these were “new bu-
reaucratic policies which are, all at the same time, secret, illegal
and stupid” (p. 8). Haggart successfully raised suspicions about
the second dimension politics of the administration of the Immi-
gration Department, and by this means, he took the first crucial
steps in widening the scope of conflict about the immigration of
American military resisters to Canada.
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A Timely Test

Notwithstanding the existence of the policy and protests, im-
migration officials steadfastly denied in public the claim that mil-
itary resisters were covertly being refused admission to Canada.
For example, early in 1969 a ministry official said that although
the absolute number of deserters recently denied entry may have
increased, this was only because the total number applying for
entry had grown, while the proportion admitted presumably was
stable (Toronto Telegram, 30 Jan. 1969, p. 8). This assertion was
necessary to sustain the fiction that military resisters per se were
not being excluded in the absence of any prohibition by the Im-
migration Act. The goal was to limit the scope of the conflict and
silence the matter as an issue of public debate. To test the depart-
mental claim, five York University undergraduates associated
with the Pro Tem student newspaper conducted a field test of bor-
der practices.

The results of this field experiment were broadcast on the
evening of 9 February 1969, as the following lead story on televi-
sion’s CBC National News:

On Canada’s border this weekend, five York University students

put this country’s immigration laws to the test. They did it by

posing as American deserters, using a real deserter’s name

[John Heintzelman] and carrying photocopies of his identity

papers. Then, from the American side they tried to enter this

country as Landed Immigrants at five different border posts in
southern Ontario. Four were turned back—the fifth was asked

to fill in an application form but didn’t go through with it. One

of the Canadians who posed as a deserter was Graham Muir,

Editor of a student newspaper at York University in Toronto.
Muir was then asked what had happened: “In my case I went back
to the Canadian border and I was told, even before making out
an application for landed immigrant status, that it wasn’t much
good because I was a deserter and the people at the border are
under instructions not to let deserters in. That is what the immi-
gration official told me.” The report of this student and the
others involved indicated that the covert policies of Canada’s Im-
migration Department were excluding military resisters.

Minister MacEachen’s initial response was to condemn the
“impersonation tactics” employed by the students and to deny
the existence of a covert policy, saying that “at no time since he
had become minister had border officials been instructed to
weed out deserters. . . . 7 (Toronto Telegram, 10 Feb. 1969, p. 9).
However, within two days of the border revelations, MacEachen
received 2 memo from his departmental administrators re-
minding him that during the ministerial transition the preceding
July he had authorized changes in internal departmental regula-
tions:
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You will recall from our discussions last week and earlier advice
to you that guidelines were issued last July to all of our officers
abroad and at ports of entry suggesting that they should take
into account such obligations in their assessment of an individ-
ual’s application. In addition to membership in the armed
forces, other examples of such obligations were, as you will re-
call, pending disposition of criminal charges, suspected deser-
tion of families[,] or debtors who would be leaving behind
them large debts for which no settlements had been made.!6
We will see further evidence next that Minister MacEachen
probably did not fully understand, either earlier in July 1968 or
now early in the new year, the import of this and other aspects of
his Department’s covert regulations, or indeed the Immigration
Act from which they presumably gained their authority. He prob-
ably did, however, understand the benefits of limiting the scope
of the conflict by denying that military resisters at large were be-
ing denied immigration; nonetheless, as Schattschneider would
anticipate, the publicity generated initially by the columnist and
then by the students was forcing the conflict into the open, and it
was taking on a contagious life of its own.

A New Power Within

When MacEachen appeared in the House following the stu-
dent field experiment, and again when he met with reporters af-
terward, he reframed his arguments in defense of his Depart-
ment around the symbolic package of suitability and
responsibility, which now became his primary cultural resource
in recasting the use of internal departmental regulations, or
“guidelines,” as he preferred to call them, in interpreting the
purposes of the Immigration Act. The news reports noted that he
now “refused to be pinned down on whether military desertion
alone is a grounds for denial of landed immigrant status to per-
sons applying at the border” (Globe and Mail, 18 Feb. 1969, p. 9).
Instead, he emphasized that officers had wide discretionary
power at the border. In doing so, MacEachen was elaborating on
the circumscribed discretion allowed by the point system that
had been endorsed by Parliament. MacEachen elaborated on
this discretion by borrowing language from the unpublicized in-
ternal departmental regulations and cultural norms of responsi-
bility that likened military desertion to “heavy financial obliga-
tions and desertion of a man from his wife,” which he
emphasized were “substantial moral or contractual obligations”
(Toronto Star, 18 Feb. 1969, p. 1). MacEachen was now fully
joined with his Department in defending and applying an elabo-

16 Memorandum to the Minister, Subject: Canadian Citizens Posing as American
Military Deserters, 11 Feb. 1969, National Archives of Canada, RG 76, vol. 1112, file 555-
38.
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rated cultural strategy framed around notions of suitability, re-
sponsibility, and obligation to justify the covert exclusion of mili-
tary resisters. This was a view that in normative cultural terms
essentially sought to portray military resisters as “castoffs,” “mis-
fits,” and “irresponsible troublemakers.”

The scope of the conflict surrounding the claims and griev-
ances of military resisters unsuccessfully seeking admission to Ca-
nada had now progressed from being a potential to an actual
issue of public discussion, with MacEachen and the Department
framing the issue in terms of suitability and responsibility, but
still refusing to clearly admit the specific covert policy of exclud-
ing military resisters per se. MacEachen likely felt that he was on
the right track with this strategy when he accepted an invitation
to speak and answer questions about immigration before the
Board of Evangelism and Social Service of the United Church in
Toronto. Schattschneider (1960:4-5), however, would not have
been so sanguine, because “by definition . . . intervening bystand-
ers are not neutral” and because “in political conflict every
change in scope changes the equation.”

This Board of the largest and most powerful Protestant de-
nomination in Canada, in issuing its invitation to the Minister,
was fulfilling its evolving commitment to a position that “the
Church is to be the conscience of the state” (Mutchmor 1965).
Such a relationship between church and state obviously distin-
guishes Canada from strict notions of separation held in the
United States (Simpson & MacLeod, 1985), and in this instance,
unknown to MacEachen, the United Church was actually posi-
tioning itself to be the conscience of Canada in prodding the
government to reassert its sovereign power in relation the United
States with regard to the immigration of American military resist-
ers. The church leadership was a cultural elite preparing to exer-
cise strongly felt moral and political responsibilities (cf., Mc-
Adam 1997).

Before MacEachen had arrived at the Toronto meeting, the
Church Board had already met to pass a detailed and highly criti-
cal resolution about the York students’ findings that border offi-
cials were rejecting military resisters “on the grounds of desertion
alone” and about the Board’s further concern regarding “the ap-
parent change in the policy earlier set forth by Tom Kent, as the
former Deputy Minister, in which he stated that there is no spe-
cific reference in assessment for immigration purposes ‘to some-
one’s military status in his home country.”” The Board had also
reviewed other problematic aspects of the situation “involving
unpublicized bureaucratic processes, unwarranted allocation of
discretion to officers, influences from outside Canada, and mis-
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leading renderings of Canadian laws.”!7 This motion stridently
advanced the argument that MacEachen’s Department was co-
vertly flouting an explicit law, the Immigration Act, by illegally
excluding a group that was not prohibited entry by law. At the
same time, the passed motion also introduced an alternative sym-
bolic package built around concerns for the sovereignty of Ca-
nada that would become a competing framing of the issue in op-
position to the focus on suitability. The opposing strategies and
elements of the suitability and sovereignty packages are summa-
rized in Table 1.

Table 1. The Recasting of American Military Resisters as Symbols of Sover-
eignty in the Canadian Immigration Debate, January 1968-May

1969
Symbolic Package Frame Signature Elements Cultural Strategies
Personal Contractual Castoffs/misfits/ Emphasize officer discretion
Unsuitability responsibili- irresponsible in enforcement regulations
ties and obli- of Immigration Act
gations intended to select suitable
New Canadians who are
free of unfulfilled obliga-
tions—marital, financial,
or military
Canadian Independence  Refugees/rational Emphasize similarities to
Sovereignty from United persons of con- United Empire Loyalists,
States science Hungarians, Czechs who

received refugee status in
Canada—unprohibited by
the Immigration Act

It is an understatement to say that the Minister confronted a
hostile audience in his meeting with the United Church Board,
and the situation went downhill from there. The Globe and Mail
(24 Feb. 1969) summarized the event in an editorial scathingly
titled “Who’s in Charge Here?” The editorial was from the outset
incredulous of MacEachen’s strategy of assessing suitability for
immigration on the basis of contractual obligations, including
military service. A questioner at the meeting asked, “How can you
say that a minor of 18 or a man of 21 who is a conscientious
objector but has been drafted against his will has a contract,
which is a meeting of minds?” The Globe suggested that although
MacEachen seemed beyond his depth on this preliminary issue,
“he was only entering the shallows.” The editorial went on to de-
tail MacEachen’s display of his limited knowledge of the Immi-
gration Act. It said, “If the Government wants to exclude desert-
ers it can do so legally only by changing the Immigration Act or
by altering its extradition treaties so that desertion becomes an
extraditable offense.” The Globe noted this would mean turning

17 Resolution re: “Immigration Policy in Relation to Deserters from the American
Armed Forces,” United Church Board Evangelism Meeting, 20 Feb. 1969, Toronto, 85 St.
Clair Avenue East; National Archives of Canada, RG 66, vol. 725, file 5660-2, part 1.
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away not only American servicemen but also servicemen from
other countries, and then asked, “Are we going to rewrite our
laws or treaties for the benefit of one country?” Admission of the
military resisters was now framed as an issue of sovereignty that
many Canadians could support.

The United Church leadership was extending its full moral
power to the sovereignty strategy. Reverend Ernest E. Long
brought the meeting to its climax by insisting that “one of the
fundamental rights in a human society is the right of political
refuge. Our problem is that we can’t imagine political refugees
coming from the U.S. But the U.S. is a sufficiently troubled soci-
ety that in the next decade we shall see an increased flow of refu-
gees. Unless we clarify this matter now we are liable to be a very
unjust society.” Reverend Long was insisting that if the Canadian
state was to act in good conscience it must exercise its sovereignty
and act independently of American law and foreign policy. The
effect of Long’s leadership was to use the moral authority of the
United Church to transform the American military resisters,
from being symbols of unsuitability into symbols of Canadian sov-
ereignty. There was a moral power to this action that the leader-
ship of the United Church as a cultural elite could uniquely pro-
vide.!®

To Be Sovereign or Servile?

There is evidence that the United Church was more in touch
with the quickly changing opinions of the Canadian public than
was MacEachen’s Department of Immigration. In fall 1968, just
under a third of sampled Canadians reported that they sympa-
thized with “young Americans who dodge the draft” (Gallup Re-
port news release, 23 Nov. 1969). By spring 1969, however, more
than half of Canadians reported feeling sympathetic, while those
reporting some qualified support increased from 2% to 19%
(Surrey 1982:116). Additional public opinion data indicate that
between 1966 and 1970 the proportion of Canadians who felt
Canada and the United States were growing further apart in-
creased from 8% to 28% (Gallup Report, 21 Feb. 1976). A content
analysis of mail received from citizens by Minister MacEachen be-
tween 1968 and 1969 similarly reveals a shift in favor of opening
the Canadian border to American military resisters as an expres-
sion of Canadian sovereignty, and this view gained increasing
support in Parliament and from groups around the country (Ha-
gan 2001: Chap. 2).

It is important to emphasize, therefore, that the United
Church was not acting alone or apart from many and perhaps

18 On the unique influence of the United Church of Canada, see especially Simp-
son & MacLeod (1985).
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most Canadians in seeing issues such as this in national terms. In
1969 Canadians were still basking in the afterglow of a nation-
wide 1967 centennial celebration of the country’s confederation.
Canada’s most popular historian, Pierre Berton, was so taken
with the “turning point” qualities of this year-long celebration
that he wrote a book titled 1967: The Last Good Year. He con-
trasted the new national mood that had emerged in this year with
an earlier stereotype of Canadians. “We tended to see ourselves
(as, indeed, others saw us) as stick-in-the-muds, while the Ameri-
cans looked like gamblers and risk-takers. No more. Nineteen-
sixty-seven was a watershed year in more ways than one, a revolu-
tionary year in which old concepts were turned upside down. But
the greatest revolution was the revelation that we had created a
world-class, forward-looking nation” (Breton 1997:367). It was in
this context that the United Church leadership saw the applica-
tion of Canada’s immigration law, free from the dictates of any
other nation, as an issue of sovereignty.

The greatest threat to Canadian sovereignty, of course, had
long been the United States. This made the issue of the admis-
sion of American draft and military resisters all the more impor-
tant as a symbol of a newfound sense of national sovereignty. The
United Church had identified a popular symbol to give assertive
expression to a new national mood of self-confidence.

“The central fact in a free society,” Schattschneider (1960:2)
observes, “is the tremendous contagiousness of conflict.” The
United Church was now leading a contagious conflict that could
attract a national audience. Schattschneider adds that “the out-
come of all conflict is determined by the scope of its contagion.”
His point is that once a conflict becomes public in scope, the
party that initially controlled the issue through silence can now
typically be outmaneuvered by systematically expanding the audi-
ence to include a winning coalition of opposing forces. A win-
ning coalition was forming.

The opposition New Democratic Party in the House of Com-
mons now also railed against the newly apparent policies and
practices of the Department of Immigration. David Lewis led the
opposition in demanding that the “secret” and “illegal” directives
dating from the previous July that banned U.S. military resisters
be tabled in the House. The Immigration Department re-
sponded by citing an obscure 1946 precedent for treating in-
tradepartmental communications as confidential. The Depart-
ment insisted that “[t]hey are extracts from our Manual of
Instructions for the Guidance of Immigration and Visa Officers. All such
instructions are issued under a ‘restricted’ classification.”’® The
Department was still struggling to contain the spread of the issue.

19 Memorandum from the Assistant Deputy Minister to the Minister, re: Request for
the Production of Instructions Regarding Draft Evaders and Military Deserters, 25 Feb.
1969, National Archives of Canada, RG 76, vol. 1112, file 555-38.
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However, the fight was now fully joined, and Lewis went on to
furiously flag the sovereignty issue, charging, “I see no reason
whatsoever, except a servile attitude on the part of Canada, for
treating American young men who object to fighting an immoral
war in Viet Nam differently from the way we treated literally tens
of thousands of immigrants all through the years who refused to
accept military service in their countries for similar reasons.”2°
Lewis concluded that “Canada was acting in a servile way if it
turned down U.S. deserters.” In doing so, Lewis challenged the
cultural framing of servicemen who had left the American mili-
tary as unsuitable castoffs, misfits, and troublemakers, and por-
trayed them instead in laudatory normative terms as refugees
and rational persons of conscience, and therefore as appropriate
symbols of Canadian sovereignty.

Nonetheless, an apparently unswayed Minister MacEachen
began in early March to prepare for Cabinet a confidential mem-
orandum whose purpose was to produce parliamentary approval
for a new overt and specific regulation to exclude American mili-
tary resisters from Canada. These efforts suggest that MacEachen
was still responding to perceived concerns of his departmental
administrators and anxiety about the United States. From
MacEachen’s perspective, the memorandum itself was a compro-
mise extracted from those in the Department who wanted to reo-
pen the draft resister issue while also excluding military resisters.
The memorandum declared that “[t]here is a need for a re-affir-
mation of Canada’s policy of disregarding draft status in deter-
mining a person’s admissibility to Canada, and for the passage of
a regulation to exclude military deserters.” The key argument at
this stage was now more candidly stated as involving Canada’s
relationship to and potential conflict with its powerful neighbor.

To grant asylum to deserters as refugees would constitute a

blanket condemnation of the United States and its political and

judicial system. Those who wish, for various purposes, to dis-
credit the United States and give comfort to its enemies urge

Canada to judge the United States as arbitrary and un-

humanitarian by labeling all deserters as asylum seekers. Many

critics of the present policy are less interested in the welfare of

the deserters than in using them as a focal point for a continu-

ing campaign against the United States.?!

To be sure, there were members of MacEachen’s own party
in Parliament who advocated instead for a policy of liberaliza-
tion. For example, one fellow-minister reminded MacEachen
that “[m]any immigrants to Canada in the past have been desert-

20 Commons Debates, 3 Mar. 1969, “Immigration-Timing of Distinction Deserters
and Draft Dodgers,” p. 6166-67.

21 Confidential memorandum to Cabinet, “Admission to Canada of Draft Dodgers
and Military Resisters,” 12 Mar. 1969, National Archives of Canada, RG 76, vol. 983, file
5660-1, pt. 5.
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ers, and we have seen no reason not to admit them. I submit that
we should maintain our traditional policy, and that is the only
course for a liberal Government to follow.”?2 Evidence presented
next suggests that MacEachen resisted growing support for this
view not only because of the position adopted by his administra-
tors but also because, as the Cabinet memo was being prepared,
newly elected Prime Minister Trudeau was planning to meet
newly elected President Nixon later in the month in Washington.
The immigration of military resisters threatened to be a source of
conflict between these new leaders.

Trudeau’s views on war resisters at this stage are uncertain. In
the memo MacEachen wrote to his Deputy after returning from
the difficult meeting with the United Church Board in Toronto,
he described a telephone conversation with the Prime Minister.
MacEachen reported that Trudeau had “made reference to the
contractual business and stated as follows: ‘surely a person who
deserts from the armed forces of the U.S. is guilty of a criminal
offense and accordingly would be inadmissible to Canada on that
ground alone.’” This position was perhaps unexpected for Tru-
deau, since he had begun his life in politics as a student in Mon-
treal campaigning during World War II for a candidate who op-
posed conscription. In any case, Trudeau was assuming that
desertion was an extraditable offense. The U.S. State Department
had discarded this position in May 1968 Senate Hearings, where
its representative had testified, “The exception from extradition
for military crimes is one of long standing and [is a] great tradi-
tion.”?® This is why MacEachen’s Deputy soon wrote back to the
Minister, saying, “Our legal advisers in the department find
themselves unable to agree that a person by the act of desertion
commits a crime in the ordinary sense. True he commits an of-
fence against U.S. military law but there is a real question
whether that is in itself a criminal offence.”?* It was becoming
increasingly clear that neither the Canadian Immigration Act nor
the extradition treaty with the United States provided legal au-
thority for excluding American servicemen from immigration to
Canada.

22 Letter from Mark MacGuigan to Allan MacEachen, 13 Mar. 1969, National
Archives of Canada, RG 76, vol. 725, file 5660-2, pt. 3.

23 Report by the Committee on Armed Services, United States Senate, “Treatment
of Deserters from Military Service,” 21 and 22 May 1968, p. 44.

24 Memorandum from the Assistant Deputy Minister to the Minister, re: United
Church Board of Evangelism, Toronto, 20 Feb. 1969, National Archives of Canada, RG
76, vol. 1112, file 555-38.
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The Elephant Didn’t Twitch

In the days leading up to Trudeau’s departure for Washing-
ton, MacEachen struggled both with a follow-up letter to the
leadership of the United Church about the ill-fated meeting in
Toronto and with a final draft of the memo to Cabinet about
American war resisters. A draft of the letter to the United Church
initially rearticulated the symbolic package and cultural strategy
of suitability as justification for circumventing the explicit provi-
sions of the Immigration Act. This letter is a striking example of
the process Pedriana and Stryker (1997) describe, in which a
central symbolic value is mobilized in a cultural strategy designed
to recast the interpretation of an explicit legal rule.

It has been drawn to my attention on a number of occasions

that these sections do not refer specifically to an applicant’s

military status. Notwithstanding this, it is my considered opin-
ion that obligations such as exist between a serving member of

the armed services of the United States and his government are

such that we must seriously question whether an individual who

seeks to come to Canada to escape such obligations would not
also forsake equally serious obligations in Canada. In my opin-

ion an individual’s attitude on such matters has a definite bear-

ing on his ability to establish himself successfully in Canada.
MacEachen’s own handwriting reveals that he tried redrafting
this paragraph several times before striking it completely from
his letter, explaining in a dated (22 Mar. 1969) note alongside
that “[w]e should not anticipate outcome of Cabinet review.”2>
In its place, MacEachen sent an innocuous note that the Church,
as we will see later, found insulting in its lack of substance.
Though not revealed in the letter, MacEachen was showing signs
of second thoughts and a growing realization that cultural norms
of responsibility and obligation would not provide sufficient lev-
erage to widen the window of suitability circumscribed in the im-
migration point system. MacEachen needed to widen this win-
dow of discretion to overcome the absence of a prohibition
against military resisters in the Immigration Act. The grievances
of the military resisters were increasingly being perceived as legit-
imate as the goal of excluding U.S. military resisters per se be-
came more obvious. The scope of the conflict surrounding this
issue was growing and it was proving increasingly resistant to gov-
ernmental control.

As Pedriana and Stryker (1997) convincingly show in their
analysis of affirmative action, it is often a challenging task to re-
cast an explicit legal rule that cuts directly against your position,
and the cultural strategy that MacEachen had applied for this
purpose was proving inadequate to the task. In effect,

25 Draft letter from Allan MacEachen to the Reverend Gordon K. Stewart, 19 Mar.
1969, Nationai Archives of Canada, RG 76, vol. 725, file 5660-2, pt. 3.
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MacEachen’s opponents, the true advocates of liberalization,
were mobilizing the legal realists’ classic critique of the gap be-
tween the “law in the books” and the “law in action” for their
assault on the “lawless discretion” covertly being exercised by the
Department and its immigration officers. A lay version of legal
realist theory was translated into political action by highlighting
the excessive use of discretion, misleadingly framed in terms of
assessments of suitability, as an unlawful abuse of power. In prac-
tical as well as theoretical terms, the issue was how far the relative
autonomy of law could be stretched. Where Pedriana and Stryker
(1997) show how the language of an existing law imposed con-
straints on the creation of new law, the treatment of the military
resisters in Canada shows how alternative interpretations of the
constraints imposed by an existing law can shape and reshape the
way operational policy is made and interpreted. Minister
MacEachen and his administrator, Director of Immigration Mor-
rison, both came to realize that they were vulnerable in their
elaboration of the discretion the existing law provided. This reali-
zation did not keep them from covertly using their second di-
mension political power to suppress for nearly a year the griev-
ance and potential issue posed by the exclusion of military
resisters from Canada; but when this abuse of power was re-
vealed, and as the scope of this contagious conflict spread, it be-
came increasingly difficult to frame this immigration issue as one
of suitability.

Still, several days after MacEachen penned his second
thoughts in the margin of the United Church letter, and as Tru-
deau left for Washington, MacEachen signed off on his confiden-
tial “Statement on Draft Dodgers and Military Deserters” for the
Cabinet Committee on Social Policy. This revised statement ac-
knowledged that “instructions were issued to immigration of-
ficers in July 1968 setting out as guidelines examples of obliga-
tions, including the obligations assumed by members of the
armed forces of foreign countries, which officers should take
into account in exercising their discretionary power. They were
advised to consider using their discretionary power to refuse
such persons.” This last sentence at last acknowledged, but in the
secrecy of Cabinet, that the purpose of the July directive was to
have officers covertly refuse servicemen at the border. The state-
ment then built to this conclusion:

The Government believes it is not, on balance, in Canada’s in-

terest to accept military deserters from foreign countries. It has

therefore been decided to provide a regulation under the au-
thority of section 61 of the Immigration Act which would limit
admission to Canada of military personnel of foreign countries

to those who are on authorized leave or official duty. This will
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have the effect of prohibiting military deserters from coming to

Canada wherever they may apply.26

The effect of this change in the Immigration Act would have
been to make public and legal what the Department was already
doing by covert instruction of its border officers; that is, it would
have brought the explicit rule of law embodied in the Immigra-
tion Act into conformity with existing covert practice and the cul-
tural strategy based on suitability. The content and timing of this
statement to Cabinet was tied to the Prime Minister’s visit to
Washington.

The tie between the Cabinet document and Trudeau’s Wash-
ington trip is revealed in a section of the confidential briefing
papers prepared for the Prime Minister’s state visit. A part of this
document, titled “Draft Dodgers and Deserters,” summarized the
statement prepared for Cabinet and offered an assessment for
the Prime Minister of attitudes he was likely to encounter on this
issue in the United States, noting that although Canada’s accept-
ance of resisters was a source of irritation to the United States, “it
has not so far resulted in any formal U.S.A. representations.” The
document concluded that

[i]tis not expected that President Nixon will raise the question.

Should he do so, however, it would probably be sufficient to

indicate that Cabinet is now awaiting the conclusions and rec-

ommendations of the departmental review which is just about
completed. If it were desirable to be more forthcoming it could

be said that preliminary indications are that the review will lead

to all deserters, but not draft dodgers, being refused admission

to Canada.?”

This advice was presumably in Trudeau’s mind when he met with
Nixon, and it seems clearly to have been in his thinking during
remarks delivered at the National Press Club toward the end of
his visit.

As predicted in the briefing materials, Nixon did not raise
the resister issue during their talks. It is easy to find reasons why
he did not. Nixon was more immediately preoccupied with do-
mestic protests and resistance activities, and the resisters in Ca-
nada probably would have seemed attractively far removed.
There were also other military issues that loomed more immedi-
ately for Nixon, including Trudeau’s public speculation about re-
ducing or eliminating Canadian participation in NATO and Ca-
nadian opposition to Nixon’s plans to develop an antiballistic
missile system, with sites near the Canadian border. Trudeau was
accommodating in his discussions with Nixon on both of these

26 Memorandum from Senior Planning Officer to Director General of Operations,
“Statement on Draft Dodgers and Military Deserters,” 24 Mar. 1969, National Archives of
Canada, RG 76, vol. 983, file 5660-1, pt. 5.

27 Confidential memorandum on “Draft Dodgers and Deserters” included in brief-
ing documents for Prime Minister’s visit to Washington, 18 Mar. 1969, National Archives
of Canada, RG 76, vol. 983, file 5660-1, pt. 5.
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issues (Time, 28 Mar. 1969; 4 Apr. 1969; Washington Post, 25 Mar.
1969, p. A10).

The topic of the resisters finally came up on the second day
of the visit, during Trudeau’s appearance at the National Press
Club. Trudeau began by offering his classic description, which is
still famous in Canada, of the view from the north of the Cana-
dian-U.S. relationship. Trudeau likened this relationship to
“sleeping with an elephant . . . no matter how friendly and even-
tempered the beast, . . . one is affected by every twitch and
grunt.” This likely was Trudeau’s watchful attitude while looking
for U.S. decisions or reactions to the war resister issue.

It was in this context that Trudeau went beyond a reporter’s
question about Canada’s admission of U.S. “draft dodgers” as im-
migrants to speak about “deserters.” Drawing on his briefing
materials’ references to the issue of suitability, Trudeau said Ca-
nada banned some servicemen because they had moral and legal
obligations “at home.” Then he opened the door to a more lib-
eral policy by noting that, nonetheless, some deserters had been
accepted. A following Globe and Mail editorial implied that Tru-
deau was testing for American reactions to this topic, which
Nixon had not broached.2® The Globe was already part of the au-
dience that supported the admission of military resisters and
would have preferred Trudeau to have taken a stronger stand or
to have instead ignored the issue. Nonetheless, the Globe implic-
itly conceded the wisdom of Trudeau’s approach to Canada’s
powerful neighbor when it acknowledged, “[W]e do have to live
with the elephant” (26 Mar. 1969, p. 6).

Cabinet Considers and the Church Responds

When MacEachen met with Cabinet members about the war
resister issue in the beginning of April, the political equation was
far different than it had been ten months earlier. Then, the head
of the U.S. Selective Service had signaled the apparent wish of
the United States that Canada slow the exodus of war resisters,
and Canadians had then been unsympathetic to American Viet-
nam War resisters and had felt closer to the United States. In the
interim, these conditions had made the cultural strategy of suita-
bility seem a plausible justification for first covertly and then
more overtly excluding American servicemen as inappropriate
immigrants, even though the Immigration Act did not prohibit
them. In this context, MacEachen had been rushed into approv-
ing changes in the internal departmental regulations that ex-
cluded military resisters. This step, in turn, had made it seem
prudent to plan for a change in the Immigration Act that would

28 Library of Congress, Pierre Elliott Trudeau’s remarks at the National Press Club,
Washington, DC, 25 Mar. 1969, LWO 8217 449, National Press Club Luncheon: Address
by Pierre Elliot Trudeau, 1-7 reel.
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legalize the overt exclusion of American servicemen. But now,
the scope of the conflict had widened and the Canadian public
had developed a sympathy for the American war resisters and
their grievances, against both the United States and the Cana-
dian immigration officials. Although these grievances earlier had
been forced underground by Immigration Department covert
tactics that excluded the military resisters’ admission on the basis
of unsuitability, the military resisters were now gaining a public
voice and speaking with the contagious support of an expanding
Canadian audience.

As well, Canadians more generally had started to see their
country as more separate from the United States; and the newly
elected President Nixon, through his inaction during and after
Trudeau’s visit, had sidestepped the issue of the admission of mil-
itary resisters. The U.S. President had chosen to focus his power
and influence on the issues of NATO and his planned new mis-
sile system. It was in these new circumstances that an embold-
ened symbolism of sovereignty emerged as the transformative
master frame for interpreting the emigration to Canada of Amer-
ican military resisters. Nixon may have reasoned that if he had
widened the scope of conflict further it would have increased
support for the military resisters in response to the perceived
threat this conflict would pose to Canadian sovereignty.

Nonetheless, MacEachen took his departmental proposal to
change the Immigration Act to members of Cabinet in the begin-
ning of April. Thirty years later he explained, “Here was my de-
partment. . . . It was a difficult situation. I decided to bring for-
ward the Cabinet document, so the departmental view would be
fully expressed. It had cogency . . . Well not to abandon these
people, you know . . . in the political process, I certainly was con-
tent with that policy.”?° Yet he did not seem convinced about the
policy, and his earlier handwritten remarks on the draft of the
letter to the United Church reflected these doubts. Cabinet
proved even more doubtful. Notes from two aides who attended
the meeting confirm that the former Minister of Immigration,
Jean Marchand spoke strongly, along with others, against what
was seen as a clear break with a more liberal policy and the Immi-
gration Act itself:

Mr. Marchand pointed out that desertion is not mentioned in

the immigration law. As a result, he really questions whether we

should have restrictions against deserters entering Canada. He

expressed his view fairly forcefully that he didn’t feel we
should. In this regard, he was of the view that the law should

29 Allan MacEachen, interview by author, tape recording, Victoria Block, Ottawa, 7
Jan. 1998.
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not authorize the government to make any prohibited classes

by regulation.3°
MacEachen and Marchand were clearly at odds in this meeting.
At a minimum, this discord reveals that MacEachen’s later char-
acterization of the background of his 22 May 1969 opening of
the border to military resisters as a simple extension of a policy of
“liberalization” was not shared by Marchand and others who were
previously involved. Marchand and Kent had sought to place the
immigration policy concerning resisters on a path that was sys-
tematically subverted by MacEachen’s departmental administra-
tors. The Cabinet was divided in this meeting and decided to
postpone taking any definite action.

Meanwhile, the United Church of Canada leadership had re-
ceived MacEachen’s revised, vacuous response to the Toronto
Board Meeting and had decided to go over the Minister’s head
by sending a public telegram to the Prime Minister. The tele-
gram emphasized the illegality of the government’s covert exclu-
sion of American servicemen under the Immigration Act and
brought forward the symbolic package of sovereignty as a fully
formed master framing of the issue.

“The basic problem,” the General Council of the Church
now charged in its telegram, “is . . . the existence of two sets of
criteria for Immigration purposes. . . . The bending of the law
through secret ‘guidelines’ is not the manner in which any issue
should be faced.” The telegram then went to the symbolic heart
of the issue by raising the matter of sovereignty, charging that
Canada was acting as a “military policeman” for the United
States. The Church Council insisted, “The exclusion of deserters
from foreign armed forces from Canada, simply by reason of that
fact, we would challenge on its own grounds. Canada is not
bound by law or obligation to be military policemen for any for-
eign power and has a long tradition of receiving persons from
many lands who have sought escape from forced service in for-
eign wars.”3! MacEachen responded angrily to the Church by re-
turn telegram, and the Church shot another telegram back over
his head to the Prime Minister. The newspapers had a field day
as the scope of the conflict now took on frontpage proportions
and even more visibly involved the most powerful church in Ca-
nada.

The significance of the leadership of the United Church tak-
ing this strong position on an important social issue was not acci-

30 Memorandum from Assistant Deputy Minister Dymond to Deputy Minister Couil-
lard (no tide), 15 Apr. 1969. See also memorandum from Assistant Deputy Minister to the
Deputy Minister, Subject: Submission on Deserters, 5 Apr. 1969, and memorandum from
Deputy Minister Couillard to Minister MacEachen, Subject: Submission on Deserters, 23
Apr. 1969, National Archives of Canada, RG 76, vol. 983, file 5660-1, pt. 5.

31 Telegram from R. B. McClure and Ernest E. Long of the United Church of Ca-
nada General Council to Prime Minister Pierre Elliott Trudeau, National Archives of Ca-
nada, RG 76, vol. 725, file 5660-2, pt. 5.
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dental or unnoticed. The Globe and Mail ran an editorial ap-
plauding “The New Church” and noting that until recently the
social policy of the United Church consisted of little more than a
call for more evangelistic campaigns and stricter laws against li-
quor and gambling. In this context, the cultural package based
on suitability would have seemed a more persuasive framing of
the issue to the Church than the new concern with sovereignty.
MacEachen had assumed that the former cultural strategy would
prevail, but Canada was changing and the Church was too. The
Globe noted that the three main resolutions passed by the Board
at its recent annual meeting had dealt not with bingo or lotteries
or the regulation of beer parlors, but with major social and politi-
cal issues—medicare, housing, and the admission of U.S. desert-
ers to Canada as immigrants. Now the Church had stepped in to
fill a power vacuum left by the nondecision of the United States
on the war resister issue. “This is a far cry,” the Globe emphasized,
“from the narrow self-centered puritanism which used to be char-
acteristic of the United Church.” (Globe and Mail, 3 May 1969, p.
6). The American war resisters both provoked and benefitted
from some of this change.

The Newly Suitable Symbols of Sovereignty

The Toronto Telegram struck once more on behalf of the cul-
tural strategy of suitability, even chastising Minister MacEachen
for “pussy footing” around the issue that “deserters from the
United States aren’t welcome in Canada as immigrants.” The Tel-
egram editorial reasoned that draft resisters were suitable because
they had made no commitment to their government to serve in
the military forces. But “deserters are entirely different. They
have made a commitment to the government of their country.
This isn’t the kind of citizen Canada wants” (6 May 1969, p. 6).

Nonetheless, the tide had turned. “Political conflicts,”
Schattschneider (1960:69) notes, “are waged by coalitions of in-
ferior interests held together by a dominant interest.” The
Church had seized on the power of sovereignty as a unifying
theme in a contagious conflict. The day after the Telegram edito-
rial, the Toronto Star became the last major Toronto paper to give
its opinion by siding with sovereignty. “A man’s status, or lack of
it, in the military of another country has little bearing on his
value to this one.” The Star reasoned, “[I]t is in principle and in
practice, irrelevant, and should be treated that way—whether the
military in question is American, Czechoslovakian, Cuban, Hun-
garian or British. To act otherwise is to relinquish a part of the
selection of our population to another sovereignty.” The Star
then warned that “clusters of pressure groups are forming . . . for
the express purpose of forcing the government into a reasonable
stand on this issue. Mr MacEachen need have no illusions; the
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public is not going to shut up, and the question is not going to
go away” (7 May 1969, p. 6).

The Star’s editorial was accompanied by an op-ed piece writ-
ten by Professor Stephen Clarkson (1969) of the University of
Toronto. Clarkson’s piece cut to the American linguistic core of
the Canadian sovereignty issue and the characterization of Amer-
ican military resisters as unsuitable immigrants.

By talking of “draft dodgers” and “deserters” we are accepting

the official American view of these applicants for Canadian resi-

dence. In 1956 we called the Hungarian immigrants “freedom

fighters,” not disloyal, contract-breaking citizens (which of
course they were from Budapest’s point of view). If we would
call these young Americans what they are—political refugees—

we would be part way toward removing the mote from our own

eye. (Clarkson 1969:6)

Clarkson then traced Canadian resistence to the American mili-
tary resisters to fears of the neighboring power of the United
States, saying, “What seems to be Ottawa’s major hang-up is the
Pavlovian apprehension that, should Canada take a clear stance,
there would be some immediate American government retalia-
tion” (1969:6).

It was now several weeks since Trudeau’s visit to Washington,
and there was still no indication that the U.S. government would
challenge the admission of its draft or military resisters to Ca-
nada. Clarkson (1969:6) acknowledged, “We should, of course,
measure the implications of our actions . . . but it is hard to imag-
ine how this would be a major concern for the Nixon administra-
tion.” At the same time, Clarkson argued that Canada had an
important opportunity to make a difference in American public
thought. “We should be interested in influencing U.S. opinion,”
Clarkson (6) insisted, “and if this simple act would bolster public
resistance to the continued U.S. fighting in Viet Nam, this is a
further argument in its favor.” Clarkson concluded, “[T]his is a
concrete challenge for the Trudeau government’s American pol-
icy: Is it going to adopt a coherently liberal policy or is it, like the
well-trained concubine, going to pander to its master without
even being asked?”

The pressure continued to mount over the following weeks as
the groups involved continued to gather. In what Schattsneider
(1960:2) insists is the basic pattern of all politics, “the excitement
of the conflict communicates itself to the crowd,” and “the audi-
ence determines the outcome of the fight.” A Committee for Fair
Immigration Policy formed in Toronto, with a membership that
was a2 Who’s Who of Canadian writers, scholars, and civil libertari-
ans.32 This Committee was then cloned in Ottawa, Vancouver,

32 Among the members were Dalton Camp, Jack Ludwig, Farley Mowat, Robert
Fulford, Barbara Frum, June Callwood, Doris Anderson, H. Adelman, W. Kilbourn, Vince
Kelly, Stephen Clarkson, Mel Watkins, Charles Templeton, Patrick Watson, Peter Russell,
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and Montreal. Yet another eloquent plea addressed the compet-
ing narratives of suitability and sovereignty, this time by Jack Lud-
wig (1969) in the Globe, under the title “Why We Should Not De-
sert Our Sovereignty.”

Like Clarkson, Ludwig was conscious of the power of the na-
tional origins of words, such as “deserter,” in this case used to
define the resistance issue. He based his argument on the covert
directives that MacEachen refused to make public and that un-
dermined Canadian sovereignty on the presumed ground of suit-
ability for immigration.

What seems fairly clear is that in practice the officers have

somehow interpreted the directive to mean they must consider

a man’s military status; more, that his failure to honor U.S. obli-

gations establishes him as someone clearly incapable of estab-

lishing himself successfully in Canada. Thus, in what seems a

tiny way, Canadian determination of fitness or unfitness yields

to U.S. definitions. Hardly the way for the smaller country to

guard its precious sovereignty. (Ludwig 1969:7)

This observation led to Ludwig’s (1969:7) final concern about
the threat to Canadian independence posed by its direct or indi-
rect submission to American influence:

I think what I worry about most is the possibility that we will

lose the habit of behaving independently. Pressures from the

United States, real or imagined, must be resisted with cool. The

United States, in that way, develops the habit of consultation,

consideration and respect for sovereignty and even neutrality.

The metaphor we search for is so simple: a man must be master

even in his own small house.

The cultural strategy of suitability was now clearly over-
whelmed by the more central value associated with the master
framing of Canadian sovereignty as a symbolic package that was
rapidly gaining strength. Few would have argued, and indeed the
most articulate advocates, such as Clarkson and Ludwig, con-
ceded as part of their advocacy that the contingency of American
inaction was helpful, but probably not essential, to this ground-
swell of national sentiment.

In the end, both the Liberal Caucus and the Cabinet came to
the conclusion that U.S. military as well as draft resisters should
be treated like other applicants for immigration to Canada. The
then Minister of External Affairs, Mitchell Sharp, 30 years later
reported, “I think in Cabinet that the feeling was very strong,
even stronger as the thing went on, that somehow these were not
deserters in the sense of deserters from people who were defend-
ing the United States, you know, they were just deserters for a
cause, and it wasn’t that they were opposed to military action, it

M. Moore, Rev. Gordon Stewart, Jane Jacobs, William Spira, and Allen Linden. See Com-
mittee for Fair Immigration Policy, Press Release, Friday, 9 Mar. 1969, 11:00 A.M., Na-
tional Archives of Canada, RG 76, vol. 725, file 5660-2, pt. 6.
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was just that they thought they were involved in an unjust war, a
useless war.”33

I noted at the outset that on 22 May 1969 MacEachen stood
in the House and reversed his near year-long stand on the admis-
sion of military resisters to Canada, now claiming that doing so
was the extension of an ongoing liberalization policy. The day
after this speech the Assistant Deputy Minister was back at his
desk at the Ministry revising the immigration manual to remove
provisions of the never-disclosed, covert directives that contra-
dicted the liberalization claim. The Deputy covered the changes
with a memo that confirmed what was widely suspected.

While 24.03 12(g) was designed to exclude deserters, the pub-

lic posture has been that its purpose was to give examples of

various “substantial legal, contractual or moral obligations,” to

our officers which they should take into account in the exercise

of their discretion. To repeal the entire section at this time

would indicate the true purpose of the July 29 1968 amend-

ment should it become known. For that reason I suggest we
delete the example of membership in the armed forces and
rewrite the final paragraph to make clear that such member-
ship is not to be taken into account.34
The Minister and his Deputy took this advice, and so the explicit
reference to military desertion was excised from the depart-
ment’s manual as quietly as it was covertly inserted nearly a year
before. This second dimension use of administrative power was
papered over in the same covert way that it had begun.

The cultural framing of the military resisters as unsuitable im-
migrants had sustained the covert policy and practice of exclud-
ing U.S. military resisters for nearly a year. The grievances of mil-
itary resisters and the interest of Canadians in this issue were
subdued for much of this period and only began to take hold as
the covert handling of this matter was exposed. As the public
scope of the conflict grew, the admission of the military resisters
emerged as an issue of national sovereignty, around which
groups of Canadians coalesced. But this was not the end of the
issue.

Liberalization Finally Carries Forward

American draft and military resisters continued to migrate to
Canada in a relatively unrestricted fashion until the final months
of 1972. Then, a growing economic recession in Canada led to
increasing public pressure to reduce immigration from all parts
of the world. Although the pressures of the Vietnam draft now
were markedly diminished, a large number of “unlanded” draft

33 Sharpe interview (see note 9).

34 Memorandum from the Assistant Deputy Minister to the Deputy Minister, 23 May
23 1969, National Archives of Canada, RG 76, vol. 1112, file 555-38.
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and especially military resisters remained in Canada. Many mili-
tary resisters, who often were less educated and under- or unem-
ployed, lacked the school and work credentials that were mini-
mum requirements for obtaining landed immigrant status under
the immigration point system. In early November 1972, the Ca-
nadian Immigration Minister suddenly announced a suspension
of the right of “visitors” to apply from within Canada for landed
immigrant status. Now “unlanded” resisters would have to return
to a Canadian consulate in a U.S. city to apply for landed status,
which they were in doubt of receiving. In any event, given pat-
terns of communication between Canadian and U.S. authorities,
the war resistance groups argued this procedure was tantamount
to the resisters registering with the Federal Bureau of Investiga-
tion. Soon Canadian authorities realized that this situation could
produce problems for the Canadian government as well.

This realization emerged in the winter of 1973, when Patrick
Buchanan (1973:29), then “special consultant and speech writer”
for President Nixon, published an op-ed piece in the New York
Times attacking the sympathetic attention the media was giving to
draft and military resisters in Canada and Sweden. Buchanan was
outraged that “[e]specially as one watches the genuine heroes of
our age and time debark at Clark Field, to hear the boys who ran
away to Toronto and Montreal and Stockholm lionized as ‘moral
heroes’ is—obscene.” The Canadian embassy in Washington
took immediate notice by cabling the Buchanan piece to Ottawa
with an attached note reminding the restricted group of govern-
ment officials addressed that Buchanan was the “theoretician
and chief draftsman behind the Administration’s so called anti-
media statements.”3® The concern was with the escalating rheto-
ric administration officials used to depict resisters. “I have been
considering with a good deal of apprehension the likely course
of public discussion, agitation, and advocacy,” the ambassador
cabled two days later, “as well as White House and Congressional
interest in the position of the draft evaders and deserters in Ca-
nada.”36

Buchanan’s 1973 assault on the American exiles in Canada
and Sweden bore an interesting resemblance to General Her-
shey’s 1968 attack on Canada’s acceptance of war resisters, and it
seemed to provoke a similar anxiety among Canadian officials.
However, there was also a crucial difference: the liberalization
policy now had taken hold, and Canada had admitted more than
50,000 American war resisters. It was too late to turn back on this
transformed policy; doing so would only have reignited what the
government had learned was a topic of contagious conflict. In

35 Restricted cable, “Draft Dodgers—New York Times Article,” 21 Feb. 1973, Na-
tional Archives of Canada, RG 76, vol. 6, file 5660-1, interim box 983.

36 Confidential cable from Washington to Ottawa, 21 Feb. 1973, p. 2. National
Archives of Canada, RG 76, vol. 6, file 5660-1, interim box 983.
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contrast with the previous policy of covert exclusion, the new pol-
icy of admission was public and for the most part popular. The
ambassador was plainly anxious that Canada not call unnecessary
attention to this fact and thereby become involved in conflict
with the Americans over the war resisters. Ironically, the recent
Canadian closing of the border threatened to do just that.

For example, a specific fear was “that some of the young
Americans in question might have to leave Canada under the
new regulations in order to apply for regular immigrant entry
from outside,” and that, “this is likely to stimulate the controversy
even more, with their sympathesizers on both sides of the border
agitating against Canadian policy and the USA government and
the critics of the draft evaders watching us for signs of our mak-
ing exceptions.”” Even if this scenario was not widespread, the
ambassador worried that “[i]t would take only a few well drama-
tized cases to create a politically sensitive situation.”38
Schattschneider’s (1960:15) admonition, “The best point to man-
age conflict is before it starts,” now became the operative con-
cern.

Ottawa answered the ambassador a few days later, noting that
“your concern over possible effects of new Canadian immigration
regulations on this very sensitive issue is well understood.”?® Dis-
cussions were promised with the Immigration Department, with
special sensitivity to the “particular need for cases involving draft
dodgers and deserters to be disposed of as inconspicuously as
possible.”#? This second dimension covertness was now invoked
to avoid further stirring the potential conflict stemming from
American grievances like that being expressed by Patrick
Buchanan. The new feed-forward effects of the liberalization pol-
icy now required Canada to reduce the prospects of feared con-
flict with its powerful neighbor by getting the unprocessed resist-
ers legally landed, irony notwithstanding, regardless of whether
by earlier objective standards of the point system they would have
been deemed “suitable.” An undersecretary soon echoed to the
Immigration Department the ambassador’s warning:

Legal cases in Canada dealing with the right of Americans in

these categories to remain in Canada may stir up public contro-

versy and have quite a serious effect on Canada/USA rela-
tions. . . . I suggest, therefore, that it would be useful if officials

of our two departments could meet in order to discuss various

37 Ibid., p. 3.
38 Ibid,, p. 4.

39 Confidential cable from Ottawa to Washington, 26 Feb. 1973, p. 2, National
Archives of Canada, RG 76, vol. 6, file 5660-1, interim box 983.

40 Tbid., p. 3.
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aspects of this issue, including the disposal of cases involving

draft dodgers and deserters as inconspicuously as possible.*!
Although it would still take some months to work out, a feed-
forward policy of further liberalization was now on its way, which
would resolve the cases of remaining war resisters who had not
yet become legally landed in Canada.

In June 1973 the Immigration Minister announced a “once-
and-for-all” opportunity for people in Canada prior to the past
November’s elimination of border applications to apply for
landed immigrant status in Canada. “If they have any prospects at
all of becoming successfully established in our country,” the Min-
ister promised, “they will be granted landed immigrant status.”42
The Moderator of the United Church of Canada was quick to
acknowledge the meaning of this immigration amnesty, observ-
ing that “while the new provisions apply to persons from many
countries who are staying in Canada illegally, we are delighted
that they apply to American war resisters who, in most cases, have
made a fine contribution to Canadian life.”#3

The Canadian immigration amnesty was essentially universal
and unconditional, a goal that was never fully achieved in the
United States by President Jimmy Carter’s Vietnam War presiden-
tial pardon (see Colhoun 1977). The Canadian government not
only passed the immigration amnesty into law but also allocated
substantial funds for its implementation, and it interpreted the
law liberally to assure that almost all applications for landed sta-
tus were approved. At its peak, as many as 400 applications a day
were received, and 99% were approved, including applications by
several thousand American draft and military resisters.** This ex-
tension of earlier decisions to honor Canadian immigration law
without consideration of the recriminations of U.S. draft and mil-
itary laws symbolically reaffirmed the sovereign status of Canada.

The successful implementation of an immigration amnesty
that extended additional coverage and support to American draft
and military resisters who had not previously received legal
landed status now further affirmed the transformed, humanita-
rian nature of Canada’s immigration policies. That is, the feed-
forward effects of the liberalization policy that MacEachen had
misleadingly claimed earlier now actually prevailed in a benign

41 Confidential letter from Undersecretary of State for External Affairs to Deputy
Minister of Department of Manpower and Immigration, 28 Feb. 1973, National Archives
of Canada, RG 76, vol. 6, file 5660-1, interim box 983.

42 Minister’s opening remarks for committee stage of Bill G-197 to amend the Immi-
gration Appeal Board Act, Archives of the Toronto Anti-Draft Program, Thomas Fisher
Rare Book Library, Robarts Library, University of Toronto.

43 “United Church Supports Government Olive Branch to Illegal Immigrants,”
United Church of Canada, 1 August 1973, Archives of the Toronto Anti-Draft Program,
Thomas Fisher Rare Book Library, Robarts Library, University of Toronto.

44 Kasinsky (1976:295) estimates that 3,000 resisters were granted landed immigrant
status under the immigration amnesty.
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and humanitarian fashion. The earlier framing of the issue in
terms of sovereignty helped shore up sentiment in support of this
policy, which also was based on the openness of the Immigration
Act to draft and military resisters. At each stage this policy and its
supporting symbolism developed in interaction with the mul-
tidimensional power politics at play in Canada and the United
States.

Closing the Gap with Conflict and Symbols

Canada was increasingly opposed to the war in Vietnam, and
it was happy over time to have its immigration policy reflect this
by allowing American war resisters to immigrate. Yet this position
did not evolve in a consistently liberal way; it developed in regres-
sive as well as progressive ways. And the successful recognition
and transformation of Canadian immigration policies and prac-
tices required a journalistic intervention that widened the scope
of conflict by informing the Canadian public of the gap between
the substance and sovereignty of its immigration law and its early
application to American military resisters.

My analysis has focused on a second face or dimension of
political power that conceals covert and often illegal practices by
public officials. The point made by political theorists such as
Schattschsneider, Bachrach and Baratz, and Lukes is that at each
level of remove from the first dimension of overt interest group
behavior observed in pluralist or realist accounts, the exercise of
political power is no less important but is more difficult to dis-
cern. This is often the case because there is little or no political
discourse to signal the kind of conflict that is occurring outside
of public view. The policy of liberalization with regard to Viet-
nam War resisters was very publically proclaimed by the Cana-
dian Immigration Minister Allan MacEachen in the spring of
1969. Yet Canada’s immigration policy actually had been con-
ducted outside of public view and in ways that were purposefully
obscured by MacEachen’s own ministry for much of the preced-
ing year. First with unwritten rules, and then with written but un-
publicized internal departmental rules and directives, Canadian
immigration administrators covertly blocked the admission of
U.S. servicemen to Canada, even though Canadian immigration
law did not exclude, and had previously allowed, entrance to per-
sons in the military service of foreign countries.

The Immigration Department’s exclusion of American Viet-
nam military resisters visibly entered the first dimension of plu-
ralist conflict and emerged as a legitimate source of collective
grievance when a nationally published newspaper columnist be-
gan writing about the covert policies and practices, and when a
group of enterprising journalism students demonstrated the ex-
clusionary consequences of these practices by impersonating im-
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migrating military resisters. These efforts were essential in widen-
ing the scope of conflict to include a broad public audience that
included increasingly powerful interest groups who supported
the military resisters.

The Immigration Department and its Minister persistently
denied allegations of the existence of exclusionary policies and
practices, and, even after changing them, never publically admit-
ted their operation. For more than half a year the Department
and its Minister instead defended a position, built on what were
intended to be circumscribed discretionary provisions in the im-
migration point system, that opposed admission of American ser-
vicemen by emphasizing cultural norms that defined them as un-
suitable for immigration because they had irresponsibly failed to
keep moral and legal obligations to complete their military ser-
vice. Until the student journalists conducted the field experi-
ment that more definitively established that immigration officers
were summarily excluding military resisters on the basis of their
military status per se, the debate surrounding this issue was de-
fensively framed as an issue of personal suitability for immigra-
tion.

An alternative to the symbolic package of suitability only
emerged when the covert policy of exclusion was fully revealed
and the scope of this conflict was widened sufficiently for Canadi-
ans to understand that their Immigration Act did not prohibit
admission of military resisters. To this point, the covert tactics of
exclusion had suppressed this issue of potential national interest.
However, as Schattschneider emphasizes, once the scope of a
conflict is widened, it soon proves contagious. A collective na-
tional interest in the resister issue became increasingly apparent
as the cultural elite of Canada, through the leadership of the
United Church of Canada, supported by the New Democratic
Party and an array of civil libertarian groups, advanced the argu-
ment that the Immigration Act was being subverted by observing
distinctions of American military and selective service law that
were irrelevant in Canada. Building on a wave of national feeling
that was already growing in Canada, the grievances of American
military resisters now increasingly were recognized as legitimate
and symbolic of Canadian sovereignty. This assertion of sover-
eignty became a cultural resource that could be used to take the
offensive in the battle to admit U.S. military resisters to Canada.

Although he probably had little choice in the face of the
widening scope and nature of the conflict in Canada, the failure
of President Nixon in 1969 to oppose the admission of American
draft or military resisters to Canada seemed to further encourage
a call by the large and powerful United Church for Canadian
sovereignty in the application of its Immigration Act. The conta-
gious symbolic appeal of sovereignty, and its advocacy in this
growing conflict by the United Church and other cultural elite
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groups, was a powerful resource that helped Canadians to recon-
ceive and reject the dualism with which the U.S. Selective Service
and military law distinguished between draft and military resist-
ers, attaching particular stigma to the latter. This dualism and
the framing of resisters as unsuitable for immigration probably
could not have been overcome without the cultural resource that
the symbolism of sovereignty provided.

The liberalization policy was finally and ironically extended
in summer 1973 by renewed fears of American opposition to the
presence of war resisters in Canada. These fears followed from
new hostility voiced by Nixon administration officials toward war
resisters in Canada. At this stage there was no turning back on
the liberalization policy, because the draft and military resisters
were already in Canada in large numbers. The deescalation of
the Vietnam conflict now meant that there was no longer great
pressure for immigration by war resisters from the United States,
but many war resisters living in Canada had not yet obtained le-
gal immigration status. Rather than reopen the conflict by send-
ing these “unlanded” immigrants back to the United States, and
thus increasing U.S. awareness of the resister migration, Canada
temporarily suspended its official rules surrounding the determi-
nation of suitability for immigration and as inconspicuously as
possible sought to regularize the status of these newly eligible im-
migrants. The liberalization policy now was encapsulated within
an immigration amnesty that was used to justify these relaxed
standards. It helped that this approach was consistent with the
Immigration Act’s openness to war resisters from other countries
and that the war resisters had in earlier years served as symbols of
sovereignty.

This analysis suggests that the rise and fall of cultural and
symbolic frameworks surrounding social issues and their transfor-
mation into collectivized legal disputes and remedies may often
be contingent on exposure of the macrolevel exercise of political
power in ways that are not readily apparent or easily observed.
This analysis is significant for practical as well as theoretical rea-
sons. As Schattschneider (1960:17) concludes, “A powerful and
resourceful government is able to respond to conflict situations
by providing an arena for them, publicizing them, protecting the
contestants against retaliation and taking steps to rectify the situ-
ations complained of; it may create new agencies to hear new
categories of complaints and take special action about them.”
Felstinger, Abel, and Sarat (1980-81:653) similarly conclude in
their classic conceptualization of the disputing process that “a
healthy social order is one that minimizes barriers inhibiting the
emergence of grievances and disputes and preventing their trans-
formation into claims for redress.” The point is to recognize and
overcome the macrolevel second dimension of political power
and its capacity to surreptitiously and covertly create barriers to
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the transformation of personal and social grievances into collec-
tivized legal disputes and remedies. The lesson of this analysis is
that a key to such situations is often the exposure and widening
of the scope of conflict between the law as written and as en-
acted, combined with a compelling symbolic framing of the is-
sues involved in ways consistent with central societal values.
Until its tactics were exposed during the Vietnam War, a sec-
ond dimension use of political power kept military resisters de-
fensively framed in a symbolic package that defined them as cul-
turally unsuitable for immigration to Canada. A master framing
of these American servicemen as symbols of sovereignty finally
took hold after professional and student journalists intervened to
expose the covert actions of the Canadian Immigration Depart-
ment and widened the scope of conflict to include an informed
citizenry. The master framing of military resisters as symbols of
sovereignty subsequently further undermined the suitability
schema and the perceived relevance in Canada of U.S. military
and Selective Service law on this issue. Political power and cul-
tural symbolism were intertwined in mutually influential and in-
teractive ways. Neither of these forces can be well understood
without consideration of the other, and a fully elaborated expla-
nation as well as a remedy for gaps between law and action re-
quires consideration of covert as well as overt dimensions of po-
litical power and the cultural symbols mobilized on their behalf.
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