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The Supreme Court as an Agent of Policy Drift: The Case of the NLRA
WARREN SNEAD Northwestern University, United States

Scholars have made important advances in explaining policy drift, uncovering the prevalence of drift
in veto-riddled systems, the importance of bureaucratic discretion and statutory ambiguity in
combatting drift, and its feedback effects. Despite research demonstrating the potential for judicial

action to alleviate drift, we know little about the potential for the Supreme Court to facilitate policy drift. I
argue that the Supreme Court may operate as a powerful agent of drift by stripping statutes of ambiguity,
foreclosing policy innovation in institutions outside of Congress, and curtailing bureaucratic discretion
and authority. To demonstrate these mechanisms, I show how in the case of federal labor law, the Court’s
jurisprudence addressing the right to strike, federal preemption, and National Labor Relations Board
authority played a central role in gradually undoing the efficacy of TheNational LaborRelationsAct. This
inquiry has important implications for understanding public policy, judicial power, the development of
American labor law, and American democracy.

P olicy drift illuminates the transformative effect
of legislative inaction and the importance of
postenactment politics by describing how poli-

cies may remain formally static but produce new out-
comes due to a dynamic external environment (Hacker
2004). Although the gradual, subterranean process of
policy drift is difficult to observe (Rocco and Thurston
2014), its identification has helped explain the devel-
opment of several important policies including the
minimum wage, “self-insured” health care plans
(Hacker 2004), Medicare Advantage (Kelly 2016),
and the Fair Labor Standards Act (Galvin 2016). Drift
has become a ubiquitous feature of American politics,
as a polarized and gridlockedCongress fails to pass new
legislation and maintain the efficacy of existing statutes
(Binder 2015; Galvin and Hacker 2020; Lee 2015;
Mettler 2016).
Despite the importance of law and the outsized

power of courts in the American political economy
(Hacker et al. 2021; Rahman and Thelen 2021), most
accounts of policy drift overlook the judiciary and focus
on congressional inaction and veto points (Hacker and
Pierson 2010; Mahoney and Thelen 2010), policy
design (Hacker, Pierson, and Thelen 2015), or bureau-
cratic authority (Hacker, Pierson, and Thelen 2015). I
argue that the Supreme Court acts as a powerful agent
of policy drift through its statutory decision making by
stripping the ambiguity from vague provisions, fore-
closing policy-making venues outside Congress, and
curtailing the discretion and authority of implementing
and enforcing actors.
Jeb Barnes (2008) has shown that judicial power

may alleviate policy drift by converting open-ended
legal principles to recognize new claims and spur
innovation in policy domains undergoing drift. This
article complements his analysis by showing how the
judiciary may facilitate rather than alleviate drift.

Therefore, drift may be an even more intractable
feature of American politics than previously believed,
as the judiciary acts as an additional institution that
may work toward the perpetuation or acceleration of
policy drift. Even when statutes are written with
ambiguous language to allow for flexible implemen-
tation or when administrative agencies take positive
action to alleviate drift, the Supreme Court may inter-
pret statutory language to make the policy susceptible
to drift or preclude ameliorative actions taken by
other actors.

The Court’s potential to facilitate policy drift is
derived from its institutional position in the
U.S. political system. Not only does the Court avoid
the barriers to collective action and prevalence of veto
points that plague Congress; Congress has also strate-
gically ceded policy-making authority to the judiciary.
In some cases, Congress leaves important questions to
the courts by intentionally writing laws with ambiguous
provisions (Lovell 2003) or designs policies that use
litigation as a central enforcement mechanism, further
entrenching policy-making authority in the judiciary
(Farhang 2010). Elected officials also welcome judicial
intervention to address policy questions that internally
divide their coalition or pose undesirable political risks
(Graber 1993).

The Court’s authority has only increased in an era of
congressional polarization. Although Congress may
be more productive than widely believed, congressio-
nal majorities have increasingly failed to enact their
legislative priorities (Curry and Lee 2020) and there is
little doubt that partisan polarization has become a
defining feature of American politics (Pierson and
Schickler 2020). Predictions of separation of powers
scholars have come to fruition as congressional
“overrides” of Supreme Court statutory cases have
become increasingly rare since a flurry of legislation in
the early 1990s (Gely and Spiller 1990; Hasen 2013;
McCubbins, Noll, and Weingast 1989). Not only has
Congress failed to maintain the operation of public
policies (Mettler 2016); their inaction has further
enabled the Supreme Court to shape policy develop-
ment. Therefore, it is not just that veto points prolif-
erate in the U.S. system of fragmented power, but
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access points also emerge from fragmentation that can
be leveraged in subtle but important ways.
Given the success of the conservative legal move-

ment and Federalist Society in building a durable,
conservative majority on the Court (Hollis-Brusky
2015; Teles 2012), we should expect the Court to be
especially active inmaintaining and perpetuating policy
drift in directions that favor conservative interests. As
seen in the case study presented below, the lack of a
strong congressional constraint has allowed the Court
to facilitate the drift of labor law in a conservative
direction, strengthening the hand of employers in
industrial relations by curtailing the right to strike,
blocking reform at the subnational level, and truncating
the applicability of the The National Labor Relations
Act (NLRA) more generally.
Of course, not every Supreme Court decision facili-

tates policy drift. In several cases, the Court has pre-
served bureaucratic authority in ways that facilitate
innovation and combat drift. Notably, in Chevron
v. NRDC (1984), the Court ruled that federal agencies
are entitled to deference when they “reasonably” inter-
pret ambiguous statutes. In practice, however,Chevron
has been inconsistently applied (Eskridge and Baer
2008; Kagan 2018), leading the Court to subsequently
curtail bureaucratic discretion in several important
policy domains, including labor law.
I apply this theory to the case of industrial relations, a

defining policy domain in any country’s political econ-
omy (Hall and Soskice 2001). To illustrate and refine
the theory, I investigate multiple Supreme Court inter-
pretations of the NLRA (or Wagner Act), which has
been the primary law governing labor relations in the
United States since 1935. Leading scholars have labeled
the development of the NLRA as a clear example of
policy drift but not paid sufficient attention to the
powerful role of the Court in facilitating its develop-
ment (Galvin 2019; Galvin and Hacker 2020; Hacker
and Pierson 2010). I find that although the Court has
taken a rightward turn since the 1970s, it acted as an
agent of drift decades before Republicans came to
dominate judicial selection. Several cases that were
contemporaneously viewed as liberal victories pro-
duced downstream policy outcomes that favored busi-
ness interests once congressional conservatives
successfully leveraged veto points to prevent formal
amendment to the NLRA. From this perspective, the
Court resembles a “bull in a china shop”—a powerful
force whose seemingly minor, or even benign, decisions
have profound downstream consequences for policy
development. The Supreme Court’s role as arbiter of
legal meaning, coupled with the many obstacles facing
judicial “losers” seeking reprieve through legislative
action—such as the Senate filibuster, a bicameral leg-
islature, and the presidential veto—often enables the
Court to set the policy status quo.
I argue that but for Supreme Court intervention,

American labor law would operate in a profoundly
different way (Whittington andCarpenter 2003).Work-
place governance would look different—employees
would find it easier to strike, class-action lawsuits would
be more readily available, and employers would face

harsher consequences when violating labor rights—and
labor politics would also be different, as conservatives
would have to win policy victories in Congress rather
than relying on judicial action. In this way, not only has
the Court moved the NLRA toward a more business-
friendly operation; theCourt has also shifted the burden
of positive legislative action from the law’s opponents to
its proponents.Thosewhoareopposed tounionsbenefit
from the law’s status quo—they “win” simply by block-
ing change—whereas those who seek to jump-start
unionization face the burden of legislative action. Join-
ing Jeb Barnes (2007), who has called for “bringing the
Court back in” to studies of politics and policymaking, I
would argue that any study of policy development that
does not attend to theCourt’s statutory role runs the risk
of omitting an important explanatory variable in under-
standing the longitudinal trajectory of public policies.
Although this article examines thedevelopmentof labor
law in theU.S. context, itmaybeof interest to scholars in
other subfields—especially comparativists who study
policy development and law (e.g., Mahoney and Thelen
2010) and scholars of international political economy
interested in labor relations (e.g., Hall and Soskice
2001).

THE SUPREME COURT AND POLICY DRIFT

Contrary to descriptions of the Supreme Court as the
“least dangerous branch” (Hamilton 1788), the Court
occupies a powerful position with respect to shaping
policy development. First, the Court’s authority to
interpret statutory meaning is well established. Second,
statutes are oftentimes written with ambiguous pro-
visions (Lovell 2003), eroding the textual constraint
on legal decision making, thereby allowing the Court
to credibly arrive at several different conclusions
regarding statutory meaning. Third, as noted above,
the legislative process is riddled with veto points, which
constrains congressional action and protects the status
quo (Krehbiel 1998), and these veto points have
become even more insurmountable in the modern era
of partisan polarization. Finally, policy contestation
continues after legislative enactment as policy propo-
nents seek a robust enforcement regime and work to
ensure the policy is applied to new challenges while
policy opponents work to undermine enforcement
capacity and narrow the act’s applicability (Chinn
2014; Patashnik 2008). Given barriers to legislative
reform, political actors will turn to the courts to shape
policy operation, providing the Supreme Court with
several opportunities to interpret statutory meaning.

In this environment, the Court may act as an agent of
drift in three ways: (1) The Court may strip vague
provisions of ambiguity, rendering the policy more
rigid and making it more susceptible to drift (Hacker,
Pierson, and Thelen 2015). Ambiguous policies are
better positioned to avoid policy drift because vague
language can be applied to dynamic circumstances,
whereas unambiguous provisions are harder to credibly
“stretch.” Furthermore, (2) the Court may foreclose
alternate venues from policy innovation, removing an
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important strategy from actors who seek to alleviate
policy drift in the face of a gridlocked Congress (Galvin
and Hacker 2020). As policies undergo drift, those who
suffer as a result will seek venues outside Congress for
policy updating when congressional action is a non-
starter, including state and local legislatures, federal
bureaucracy, or even the judiciary (Barnes 2008;
Galvin 2019;Galvin andHacker 2020).When theCourt
precludes these venues from policy making, those who
suffer from drift may find it almost impossible to suffi-
ciently counteract it. Finally, (3) the Court may curtail
the discretion and authority of implementing actors,
constraining them from creatively applying and rigor-
ously enforcing the act (Hacker, Pierson, and Thelen
2015). For instance, federal bureaucrats have been
innovative actors across several temporal and institu-
tional contexts (e.g., Carpenter 2001; Moe 1985; Potter
2017). As agencies are charged with administering a
policy, policy supporters will try to maintain the effi-
cacy of that policy through expansive application and
robust enforcement. In cases where the Court curtails
the discretion and authority of implementing actors,
they undermine the potential of those actors to allevi-
ate policy drift. The Court has long acted as a powerful
constraint on the bureaucracy because their decisions
induce a high rate of compliance from federal agencies
(e.g., Melnick 1983; Spriggs 1997).
Applying these mechanisms to labor law, we see that

its drift was the result of not only socioeconomic
changes like manufacturing decline and technological
advancements but also Supreme Court decisions. Since
its enactment, the Court has interpreted the NLRA in
ways that undercut protections for American workers
and carved loopholes for businesses to exploit in labor
relations (Estlund 2002; Klare 1978; Pope 2004),
highlighting that drift is often an active process—polit-
ical actors take positive action to facilitate an incongru-
ence between a policy and its external environment.

FEDERAL LABOR LAW

Passage of the NLRAwas led by NewDeal Democrats
backed by organized labor. Much of the conservative
wing of the Democratic Party eventually voted in favor
of the act once household and agricultural workers
were excluded from the bill, mitigating fears that Black
workers would gain new rights under the law
(Dubofsky 1994; Katznelson 2013). Conservative
Republicans and business organizations opposed the
bill from the outset and quickly undermined support for
the NLRA among Southern Democrats by leveraging
their shared skepticism of federal power (Dubofsky
1994; Katznelson 2013; Phillips-Fein 2009). Even the
American Federation of Labor (AFL) temporarily
opposed the NLRA after a series of early National
Labor Relations Board (NLRB) rulings favored the
Congress of Industrial Organizations (CIO), which
fractured the American the labor movement. Growing
opposition to the NLRA enabled conservatives to
enact the business-friendly Taft-Hartley (1947) and
Landrum-Griffin (1959) amendments and successfully

block later efforts to expand labor protections. Taft-
Hartley provided employees with the right to refrain
from certain union activities, allowed states to enact
“right-to-work” laws, and forbade certain labor tactics.
The Landrum-Griffin Act targeted corruption among
labor unions and tightened union reporting require-
ments, among other alterations.

Despite these revisions, the main tenets of the
Wagner Act remained intact. Formal §7 guarantees
ensuring the right of workers to join unions, bargain
collectively, and undertake “concerted activities” to
advance their general welfare were preserved (Galvin
2019). It also remained illegal for employers to inter-
fere with the exercise of §7 rights and to discriminate
against employees based on union status as prescribed
by §8. The enforcement of these provisions was left to
the NLRB, an independent, five-member, quasi-judi-
cial agency whose members are nominated by the
President and confirmed by the Senate to five-year
terms. Although the formal language of the NLRA
has remained static since 1959, both union membership
and strike rates have plummeted.

After the enactment of the NLRA, unionization
rates exploded, growing from roughly 12% in 1935 to
a high of about 35% in 1945 (Weiler 1983). Despite the
passage of Taft-Hartley and Landrum-Griffin, union
rates remained fairly stable through the 1960s. As seen
in Figure 1, however, union density began a steady
decline in the 1970s with private sector union rates
cratering to under 10% by the twenty-first century.
Participation in work stoppages has also decreased, as
seen in Figure 2. As the NLRA was in part enacted to
ensure “industrial peace,” declines in strike participa-
tion could be seen as evidence for labor law’s efficacy.
However, as shown below, declining strike participa-
tion is due to a combination of the Court’s jurispru-
dence and socioeconomic changes that made striking
workers more vulnerable to employer reprisal. Rising
economic inequality serves as additional evidence that
the relative bargaining power between labor and busi-
ness has shifted in U.S. industrial relations. From 1980
to 2007, the richest 1% of Americans went from accu-
mulating 10% of the national income per year to over
23% (Piketty and Saez 2003). And as of 2020, the
richest 0.1% of Americans has the same amount of
wealth as the bottom 90% (Hacker and Pierson 2020).
For the realization of “industrial peace” to explain
these trends, one would assume the economic status
of workers would be converging with, not diverging
from, America’s wealthiest. These changed outcomes,
in conjunction with legislative stasis, provide evidence
that U.S. labor law has undergone drift.

Despite the collapse of unionization in the United
States, the erosion of strikes as a labor tactic, and the
general approval of the public for labor unions, as
shown in Figure 3, Congress has not ameliorated the
disparity between the bargaining power of business
and labor. It is not that these trends have gone
unnoticed. Rather, the case of labor law appears to
be one where policy drift is intentional—it has been
maintained by conservatives who leverage veto points
to block proposed updates, as seen during
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deliberation over reform bills in the late 1970s and
early 1990s. Although the concept of “drift” insinu-
ates passivity, it is important to remember that polit-
ical players exercise agency in leveraging veto points,
maintaining oppositional cohesion, and keeping
amendments off the agenda (Hacker, Pierson, and
Thelen 2015; Streeck and Thelen 2005). Paying close
attention to the actors and institutions involved in
policy drift will reveal the machinations of political
players who use their authority to distort the opera-
tion of important policies.

Using four areas of theCourt’sNLRA jurisprudence—
the right to strike, federal preemption, NLRB enforce-
ment authority, andNLRBdiscretion, I provide empirical
support for the theoretical claim that the Court can act as
an agent of policy drift. The goal of subsequent sections
is not to provide a comprehensive account of all jurispru-
dence regarding the NLRA, nor is it to explain each
piece of the causal puzzle as to why labor law
underwent policy drift. Rather, the case analysis illumi-
nates causal pathways between Supreme Court jurispru-
dence and policy drift, showing how statutory cases

FIGURE 1. Union Membership, 1973–2020
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Note: Figure 1 was compiled using data from Hirsch and Macpherson’s (2000–22) Union Membership and Coverage Database.

FIGURE 2. Workers Who Participated in a Major Work Stoppage, 1947–2021
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Note. Figure 2 was compiled using the Major Work Stoppages data made available by the Bureau of Labor Statistics (2021).
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gradually moved U.S. labor law in a more business-
friendly direction and also underscoring that rich theoret-
ical insights that may be gleaned from a single case
(Rueschemeyer 2003).

THE RIGHT TO STRIKE

The Supreme Court facilitated the drift of federal
labor law by stripping the ambiguity from provisions
guaranteeing the right to strike, thus narrowing
workers’ rights and incentivizing firms to replace
strikers. Strikes are addressed under the NLRA in
§13, which states, “Nothing in this act … except as
specifically provided for herein, shall be construed so
as either to interfere with or impede or diminish in any
way the right to strike,”1 and §7, which provides a
broader grant of power to labor by ensuring the right
to undertake “other concerted activities for the pur-
pose of collective bargaining or other mutual aid or
protection.”2 Despite these provisions, the Supreme
Court found in NLRB v. Mackay Radio (1938) that
employers did not violate the NLRA if they perma-
nently replaced striking workers during bargaining
disputes. As bargaining disputes became increasingly
common in labor relations (Moberly 2001), the con-
sequences of Mackay Radio took on even greater
importance.
The controversy addressed in Mackay Radio began

when the American Radio Telegraphists Association
authorized a strike in October 1935 after failing to
negotiate a contract with Mackay Radio. After the

strike, four men were not rehired by Mackay Radio,
leading toNLRB review. In adjudicating thematter, the
NLRB found that in not rehiring these four workers,
Mackay Radio had illegally discriminated against them
based on union activity. The NLRB mandated that
Mackay Radio stop discharging or threatening to dis-
charge employees based on union membership or activ-
ity and ordered the company to reinstate the four men.
Mackay Radio appealed the decision, and the contro-
versy reached the Supreme Court in 1938. Writing for
the unanimous Court, Justice Owen Roberts made sev-
eral important points—the strike fell under NLRB juris-
diction, striking workers remained “employees” under
the NLRA, the NLRB used proper procedures in adju-
dicating the dispute, and Mackay Radio had discrimi-
nated based on union activity. However, the opinion
also contained important dicta that noted, “Norwas it an
unfair labor practice to replace the striking employees
with others in an effort to carry on the business… it does
not follow than an employer, guilty of no act denounced
by the statute, has lost the right to protect and continue
his business by supplying places left vacant by strikers.”3
In other words, Mackay Radio had illegally discrimi-
nated in this instance by not rehiring four of the striking
workers but the use of strike replacements during bar-
gaining disputes was not generally illegal if motivated by
nondiscriminatory purposes. This interpretation con-
strained labor by narrowing their right to strike and
the NLRB by curbing their authority to protect striking
workers while also incentivizing firms to hire replace-
ments.

Mackay Radio prohibited hiring permanent replace-
ments during strikes that resulted from unfair labor
practices but, as outlined in case dicta, permitted the

FIGURE 3. Union Approval, 1936–2020
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Note: Figure 3 was compiled using data made available by Gallup (2021).

1 National Labor Relations Act of 1935, Pub. L. No. 74-198, 49 Stat.
449 (1935).
2 National Labor Relations Act of 1935, Pub. L. No. 74-198, 49 Stat.
449 (1935). 3 NLRB v. Mackay Radio & Telegraph 304 U.S. 333 (1938).
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hiring of replacement workers during economic strikes
(which occur after business and labor negotiations
break down). Focusing on the holding, commenters
initially viewed the decision as a win for labor and
NLRB authority (e.g., New York Times, May
17, 1938). In Congress, Senator Robert Wagner
(D-NY), architect of the NLRA, noted, “This marks
the eleventh straight victory for the Labor Board in the
Supreme Court… .The Board’s orders have now been
upheld in 33 out of 39 cases reviewed by the Courts”
(Congressional Record, May 16, 1938). The Court later
elevated the Mackay strike replacement dicta to legal
doctrine and eventually expanded the decision in 1989
in Transworld Airlines v. Flight Attendants (TWA). In
TWA, a 6-3 majority ruled that Transworld Airlines
was not required to lay off junior employees to make
way for more senior, striking workers after the conclu-
sion of a strike, citing Mackay as precedent.
As employers adjusted to the new labor law regime,

unfair-labor-practice strikes receded and economic
strikes became more important. Employers relied on
Mackay to hire permanent replacement workers,
undermining the position of striking unions. Initially,
the use of replacements was infrequent and confined to
regions where unions were vulnerable and businesses
had little trouble finding workers. The potential for
Mackay to destabilize employer–employee relations
became more evident in the 1970s because global
economic competition incentivized employers to take
a more aggressive posture against unions and techno-
logical developmentsmade it easier for firms to operate
without union labor. As a result, employers began
hiring “strike management” consultants to curb union
activity (Logan 2008) even before the highly salient
1981 dismissal of air traffic control workers by Presi-
dent Reagan, which has been deemed a turning point in
the use of replacements (McCartin 2011).
Efforts in the 1990s to counteract the use of strike

replacements illustrate the difficulty of overcoming
unfavorable legal developments through legislative
action. Initially, Republican President George H. W.
Bush appeared to be an insurmountable obstacle to
reform, as proposed legislation failed to garner veto-
proof majorities. After President Bush’s 1992 defeat to
Democrat Bill Clinton, legislative reversal of Mackay
and TWA seemed possible. However, proposed bills
continued to fail. For instance, in 1994, a filibuster was
sustained against S.55, a bill to forbid strike replace-
ments, after a failed 53-46 cloture vote that fell largely
along partisan lines. Throughout deliberations over
strike replacements, there was bipartisan recognition
that Mackay and TWA were fundamentally important
in shaping the existing status quo, highlighting the
Court’s outsized authority in making the US far less
friendly to striking workers than were other advanced
democracies (Doorey 2021).
BothMackay andTWAwere salient in congressional

hearings and committee reports. The Senate Commit-
tee on Labor and Human Resources’ report on the
Workplace Fairness Act frequently discusses “Mackay
Radio” and notes, “In the last decade however,
employers have significantly increased their use or

threatened use of permanent replacements,” a right
enshrined by Mackay Radio that “undermines the
collective bargaining process.”4 Republicans on the
committee also viewed Mackay Radio as important,
arguing that the decision “serves as an important mar-
ket check on opportunistically high demands of
unions.”5 The attribution to Mackay of such a check
is striking when compared with contemporaneous reac-
tions to the decision, which largely missed its potential
importance.

Private actors also emphasized Mackay. The 1991
strike replacement bill was a top legislative priority of
the AFL-CIO, as the group’s president called it a
“burning issue” (Eskey 1991). Secretary General of
the AFL-CIO, Thomas Donahue, testified before Con-
gress that Mackay Radio “threatens the very vitals of
free and productive collective bargaining” and pointed
to the increase of replacement workers at major firms
across the US (Condo 1991). In opposition, the Cham-
ber of Commerce and National Association of Manu-
facturers argued that legislation barring the hiring of
replacement workers would “disarm” management in
labor relations (Roel and Mendels 1990).

Trans World Airlines was also prominent during
congressional deliberations. Vicki Frankovich, presi-
dent of the International Association of Flight Atten-
dants testified before Congress in support of proposed
legislation and detailed the union’s experience during
the TWA strike in the mid-1980s. She testified that
hardships usually end when a strike concludes but that
due to strike replacements, “In our situation, the ago-
nies lasted more than 3 years with people on the street
… single mothers with children were forced to sell their
homes and move back with parents; some lost their
homes to foreclosure.”6 In 1993, when Congress revis-
ited the question of replacement workers, William
Jolley, counsel for the International Association of
Flight Attendants, decried strike replacements and
described the injuries incurred by his clients as a result
of the TWA strike.7 Representatives ofMidwestMotor
Inc. opposed proposed legislation in the same hearing,
bemoaning that it would overturn Mackay and TWA.8

The development of strike replacements under the
NLRA illustrates the expected contours of drift and
shows how the Court played a primary role in

4 Committee on Labor and Human Resources, Workplace Fairness
Act, S. Rep. No. 103-110 (1993).
5 Committee on Labor and Human Resources, Workplace Fairness
Act, S. Rep. No. 103-110 (1993).
6 Prohibiting Permanent Replacement of Striking Workers: on
H.R. 5, Before the Subcommittee on Aviation, 102nd Cong. (1991)
(statement of Vicki Frankovich, President, International Association
of Flight Attendants).
7 ToAmend the National Labor Relations Act andRailway Labor Act
to Prevent Discrimination Based on Participation in Labor Disputes:
On H.R. 5, Before the Subcommittee on Aviation, 103rd Cong. (1993)
(statement of William Jolley, General and Labor Counsel, Indepen-
dent Federation of Flight Attendants).
8 ToAmend the National Labor Relations Act andRailway Labor Act
to Prevent Discrimination Based on Participation in Labor Disputes:
On H R. 5, Before the Subcommittee on Aviation, 103rd Cong. (1993)
(written testimony of Midwest Motor Express, Inc.).

Warren Snead

666

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
03

05
54

22
00

06
85

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0003055422000685


facilitating the process. First, legislative winners (con-
gressional liberals and labor unions) enacted a policy
(the NLRA) that was not repealed by the law’s oppo-
nents (congressional conservatives and business). Sec-
ond, the Court removed ambiguity surrounding the use
of strike replacements under the law, incentivizing
business to use replacements while constraining the
NLRB in protecting striking workers. Third, gradual
socioeconomic changes contributed to the law, produc-
ing new outputs (increasing use of strike replacements).
Finally, proponents of the law sought legislative action
where they were stymied by congressional minorities
who leveraged veto points to block proposed legisla-
tion. As a result, the NLRA gradually became ineffec-
tive in protecting striking workers.

FEDERAL PREEMPTION

After stripping the ambiguity from NLRA provisions
addressing the right to strike, the Court foreclosed
policy making in venues outside Congress by interpret-
ing the NLRA as preempting state and local labor laws.
Preemption takes on heightened importance in the
context of policy drift. When congressional action
seems unlikely to counteract drift, proponents of a
policy will seek alternate venues through which they
can restore the efficacy of a particular policy arrange-
ment, including subnational governments (Galvin and
Hacker 2020). Although labor advocates successfully
achieved policy change through state and local employ-
ment law (e.g., wages, hours, and other work condi-
tions) in the face of congressional inaction (Galvin
2019), subnational employment laws do not provide
the same protections as does federal labor law, which
guarantees collective bargaining rights, bolsters union-
ization, and more durably strengthens labor (Stone
1992). Thus, in the case of the NLRA, the Court’s
foreclosure of state and local action has benefitted
employers and facilitated policy drift (Estlund 2002;
Galvin 2019).
The balance of state and federal authority under the

NLRA has been contested since its enactment. How-
ever, unlike issues such as voting rights and abortion,
where conservatives prefer local control and liberals
champion federal authority, in labor law, ideological
preferences have been more fluid. Liberals initially
celebrated the Court’s preemption of state and local
labor laws in San Diego Building Trades Council
v. Garmon (1959) and International Association of
Machinists v. Wisconsin Employment Relations Com-
mission (1976). But as labor law underwent drift and
increasingly benefited employers, labor and their con-
gressional allies began challenging the blanket of pre-
emption established by these cases and conservatives
embraced federal primacy.
Federal primacy in labor lawwas initially articulated by

the Court in San Diego Building Trades Council
v. Garmon when a majority comprised of the five most
liberal justices agreed that the NLRA preempted any
state and local policy making that regulates expressly
prohibited activity (e.g., discriminating against employees

based on union status) or activity that is protected (e.g.,
joining unions, bargaining collectively) by federal labor
law. Justice Frankfurter’s opinion declared, “When it is
clear … that activities which a state purports to regulate
are protected by §7 of the National Labor Relations Act,
or constitute an unfair labor practice under §8 … state
jurisdiction must yield.”9

The broader political landscape in which Garmon
was decided illustrates how labor law preemption ini-
tially broke along expected twentieth-century cleav-
ages, as liberals supported federal preemption and
conservatives worked to preserve state and local
authority. As Congress addressed labor law in the late
1950s, several failed proposals were advanced to boost
state authority. Two years beforeGarmonwas decided,
Representative Howard Smith (D-VA), notorious
Southern Democrat and segregationist, introduced leg-
islation that received Chamber of Commerce support
and instructed the judiciary not to assume that federal
legislation superseded state laws unless such intent was
explicitly stated.

During debate on Smith’s bill, Representative Hol-
land (D-PA) argued “H.R. 3 was born in the states
which have refused to recognize the worker on any
higher plane than they did the slave… they will use this
bill to destroy by State legislation the advances labor
made over the years” (Congressional Record, July
17, 1958). Representative Celler (D-NY) noted the
vehement opposition from the NAACP, who feared
the bill would exacerbate racial discrimination, espe-
cially in the South (Congressional Record, July
17, 1958). The bill was reported out of the House
Judiciary Committee, passed the House 241-155, but
ultimately died in the Senate Judiciary Committee. The
next year, H.R. 3 was once again favorably reported on
by theHouse Judiciary Committee but not enacted into
law. During debate, the Chamber of Commerce
attacked Garmon, which is especially notable given
their later support of preemption in Chamber of Com-
merce v. Brown (2008).10

The reach of the NLRA was extended in Machinists
v. Wisconsin Employment Commission where a 6-3
Court found that Congress intended conduct left unre-
gulated by the NLRA “to be controlled by the free play
of economic forces.”11 In other words, Congress
intended those actions not expressly permitted or
expressly prohibited by the NLRA to be left unregu-
lated. Taken together,Garmon andMachinists created
a blanket of preemption that stifled nearly all innova-
tion in labor relations at the state and local levels. As
Congress remained gridlocked, states tried to address
the imbalance of power between business and labor by
attempting to assert power over both labor relations
and employment law (as distinct from labor law).

9 San Diego Building Trades Council v. Garmon 359 U.S. 236 (1959).
10 Labor Management Reform Legislation: On H.R. 3540, H.R. 3302,
H.R. 4473, and H.R. 4474, Day 4, Before the Subcommittee on Labor,
86th Cong. (1959) (statement of Stephen M. Reynolds, Counsel,
Missouri Chamber of Commerce).
11 International Association of Machinists v. Wisconsin Employment
Rel Comm’n 427 U.S. 132 (1976).
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However, efforts to regulate labor relations were reg-
ularly rebuffed by the Courts’ earlier preemption cases.
For instance, in the 1980s, Wisconsin sought to tempo-
rarily bar firms with a history of labor violations from
state procurement but was rebuked by a unanimous
Court.12 In Illinois, a 2003 effort to strengthen labor
protections was also prohibited on preemption grounds
(Freeman 2006), as the 7th Circuit Court of Appeals
found the legislation to be “starkly incompatible” with
federal labor law and wondered how any “responsible”
lawmaker could approve it (Higgins 2006). California’s
Assembly Bill 1889 was then nullified by the Supreme
Court in Chamber of Commerce v. Brown.
By the time Chamber of Commerce v. Brown was

decided, business and labor had flipped positions on
preemption, as organized labor began favoring subna-
tional authority to pass labor reforms given congressio-
nal inaction. Chamber of Commerce addressed
California’s Assembly Bill 1889, which prohibited cer-
tain employers receiving state funds from using those
funds “to assist, promote, or deter union organizing.”
In a sharp reversal from their robust support for local
authority in the 1950s, the Chamber of Commerce led
the charge against AB 1889. Other conservative actors
such as the Right to Work Legal Defense Fund, The
National Federation of Independent Business, and
George W. Bush’s Justice Department filed amicus
briefs supporting the Chamber. Briefs supporting
California were filed by the AARP and several sympa-
thetic states. The AFL-CIO acted as a respondent
alongside the state of California.
In a 7-2 decision, the Court struck provisions of

Assembly Bill 1889 on the grounds that, as in Machin-
ists, the law regulated “a zone protected and reserved
for market freedom.”13 The decision also voided sim-
ilar statutes across the United States (Savage 2007) and
confined labor policy to Congress where conservatives
could play defense, leverage key veto points, and stifle
legislative innovation. The constellation of statutory
cases blocking local action in labor drewminimal atten-
tion of liberals in Congress. However, Representative
John Conyers, Jr. (D-MI) did introduce a bill—“The
State Public Funds Protection Act”14—on November
18, 2010, that would have reversed the Court’s decision
inChamber of Commerce, but the bill failed to advance
beyond the House Committee on Education and
Labor. As of 2021, Congress has not allocated new
authority to states and localities in labor relations.
In conjunction with congressional gridlock, the

Supreme Court actively facilitated the drift of labor
law by preempting state and local actions through
Garmon and Machinists. Despite preemption serving
liberal interests when these cases were decided, as
Congress gridlocked on the issue of labor relations,
organized labor sought policy innovation at subna-
tional levels but were rebuked by the Court’s existing
precedents. Thus, in this instance, the Court’s

facilitation of drift was the unintended consequence of
a labor-friendly Court whose expansion of NLRA pro-
tections through preemption was later supported by
conservative jurists once preemption was understood
to favor business interests.

NLRB ENFORCEMENT

Despite congressional gridlock and federal preemp-
tion, the NLRB remained a potential antidote to policy
drift. The NLRB could alleviate drift by applying the
act to new contexts and vigorously enforcing its pro-
visions. Under the NLRA, the NLRB was granted
substantial authority in response to backlash against
federal courts and their frequent issuance of strike
injunctions in the late nineteenth and early twentieth
centuries (Klare 1978; Tomlins 1979). Despite this
design, the Court quickly undermined NLRB enforce-
ment authority and in later years rebuked NLRB
attempts to extend protections to new groups and labor
tactics. Board authority was first curtailed in Republic
Steel v. NRLB (1940) when the Court used dicta from
Consolidated Edison v. NLRB (1938) to conclude that
the NLRA grants only “remedial” but not “punitive”
authority to the NLRB. Remedial action allows the
NLRB to rectify the specific wrong caused by an unfair
labor practice. This might include awarding back pay or
ordering the reinstatement of an unfairly terminated
employee. Punitive action remedies the specific wrong
but also extracts additional concessions for violating
the law. The potential of punitive action deters future
violations compared with the threat of remedial action
because the cost of committing violations is greatly
increased under a punitive scheme.

The potential significance of the decisions stripping
the NLRB of its punitive authority was overlooked by
contemporary observers, especially after Consoli-
dated Edison. Contemporaneous news coverage of
Consolidated Edison, where the Board’s remedial
authority was outlined in case dicta, focused almost
exclusively on the ongoing rivalry between the AFL
and CIO. Two years later, in Republic Steel, a 6-2
majority enshrined this dictum into law, finding that
NLRB lacked the authority to mandate that Republic
Steel reimburse work relief agencies for wages paid to
striking workers.

By undermining the enforcement authority of the
NLRB inRepublic Steel (1940), the Court shaped both
the downstream operation of the NLRA and legisla-
tive politics. The decision provided immediate incen-
tives to businesses to use illegal tactics in labor
relations (Bronfenbrenner 2009) and shifted the polit-
ical landscape in favor economic conservatives.
Despite a large majority of support in the House,
presidential backing, and a Senate majority in favor
of reform, a business-friendly minority in the Senate,
supported by the Chamber of Commerce, successfully
used the filibuster to kill the 1977 Labor Law Reform
Bill (Hacker and Pierson 2010). The bill would have
allowed the NLRB to award double back pay to
victims of labor violations and bar employers who

12 Wisconsin Dept of Industry v. Gould 475 U.S. 282 (1986).
13 Chamber of Commerce v. Brown 556 U.S. 60 (2008).
14 State Public Funds Protection Act, H.R. 6436, 111th Cong. (2010).
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commit violations from federal contracts (Shelton
2017, 380). The final cloture vote failed 58-41, just
two votes shy of advancement.
The 1970s political dynamics surrounding efforts to

enhance NLRB enforcement authority mirror those of
the 1990s and strike replacements and the political
dynamics of drift more broadly. In both instances, the
coalition aligned with earlier legislative “winners”
faced the onus to update policy in Congress but ulti-
mately failed to overcome veto points despite holding
elected majorities. Thus, we see a clear example of how
labor law might have developed in a far different way
but for Supreme Court intervention. Even with large
majorities in favor of reform in the 1970s, the Court’s
Republic Steel decision remained the policy status quo
given the substantial barrier to legislative revision. Due
to favorable Court decisions and socioeconomic
changes, the initial “losers” continued to accumulate
advantages in policy operation and political contesta-
tion despite failing to amend primary provisions in
Congress.

NLRB DISCRETION

In addition to curtailing the NLRB’s enforcement
authority, the Court has curbed NLRB discretion by
nullifying efforts to apply the NLRA to a broader array
of workers and activities. The Court has limited the
applicability of the NLRA on college campuses, incen-
tivized employers to mistreat undocumented workers,
and found class-action lawsuits to be outside §7 protec-
tion, accelerating the incongruence between theNLRA
and evolving conceptions of the American worker and
their advocacy tactics. In doing so, the Court not only
rebuked NRLB decisions that would have alleviated
the drift of labor law but also accelerated the conser-
vative development of the NLRA.
In 1974, faculty from Yeshiva University sought

NLRB intervention after university administration
denied their petition to unionize. After the NLRB
found in favor of the faculty, Yeshiva University filed
suit in federal court. Ultimately, the issue came before
the Supreme Court in NLRB v. Yeshiva University
(1980) where a 5-4 Court reasoned that full-time
faculty are not “employees” under the NLRA due to
their roles in university decision making and—by
extension—“managerial” status. Within two years of
the decision, approximately 40 colleges and universi-
ties moved to end collective bargaining with their
faculty based on the decision (Gray 1982), perpetuat-
ing the weakness of American labor law by excluding
thousands of professors from unionization despite the
initial NLRB decision and some Republican support
for faculty unionization, including Labor Secretary
William Brock (Congressional Record, October
8, 1986). Nevertheless, no major effort was taken in
Congress to reverse the Court’s decision. A bill to
include faculty under the NLRA, H.R. 7619, was
introduced by Rep. Frank Thompson (D-NJ) in June
1980, but it failed to advance beyond the committee

stage and received no attention on the floor after its
introduction.

Shortly afterYeshiva University, the Court was faced
with questions over the extent to which undocumented
workers were entitled to NLRAprotection. Since 1995,
undocumented labor in the U.S. workforce has grown
from 3.6 million to a high of 8.3 million in 2009 and has
since plateaued around 8 million (Passel and Cohn
2016). The steady increase of undocumented workers
prompted no formal amendment to the NLRA, leaving
the applicability of the NLRA to such workers in the
hands of the NLRB and federal courts.

The Supreme Court initially applied the NLRA to
undocumented workers in Sure-Tan Inc v. NLRB
(1984), finding that undocumented workers were
“employees” under the act, upholding an NLRB deci-
sion in favor of undocumented workers who had suf-
fered an unfair labor practice. In 2002, however, the
Court disrupted the NLRA’s protection of undocu-
mented workers when adjudicating a dispute between
Hoffman Plastics and the NLRB by ruling that the
NLRB could not award back pay to undocumented
workers given the Immigration Reform and Control
Act of 1986 (ICRA). The ICRA made it unlawful for
employers to knowingly hire undocumented workers
and for employees to use fraudulent documents to
establish work eligibility.

The Court’s decision in Hoffman Plastics v. NLRB
(2002) was a narrow 5-4 split in which the Court
expansively interpreted ICRA language to narrowly
construe the labor rights of undocumented workers.
Based on the Court’s opinion, the Court did not
initially appear to be acting as an agent of drift
because, according to the majority, the enactment
of the 1986 ICRA updated the status quo for labor
law regarding undocumented workers. Therefore,
the Court’s decision could be read as merely reflect-
ing policy change enacted by Congress. However,
evidence from the enactment of the ICRA and posi-
tions of contemporaneous actors illustrate that the
legal question before the Court was ambiguous and
that the Court could have credibly ruled in either
direction.

The congressional record shows no indication that
the ICRA was intended to change the operation of
existing labor statutes, including the NLRA. Indeed,
the House Judiciary Committee report on the bill
explicitly stated, “It is not the intention of the Com-
mittee that the employer sanctions provisions of the
bill be used to undermine or diminish in any way labor
protections of existing law, or to limit the powers of
federal or state labor relations boards, labor standards
agencies, or labor arbitrators, to remedy unfair labor
practices committed against undocumented
employees for exercising their rights before such agen-
cies or for engaging in activities protected by existing
law.”15 Even the George W. Bush Department of

15 Judiciary Committee. Immigration Control and Legalization
Amendments Act of 1986, H.R. Rep. No. 99-682, pt.1, (1986).
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Justice filed a brief defending the position of
the NLRB.
The Court’s decision in Hoffman Plastics ultimately

constrained the NLRB in their protection of undocu-
mented workers and incentivized firms to mistreat
undocumented labor knowing reprisal would be lim-
ited. Responding to the decision, Senator TedKennedy
(D-MA) argued that although employers face “mini-
mal penalties” for violating labor law, the situation is
even more dire for “immigrant workers,” who, “after
the Supreme Court’s decision in Hoffman Plastics …

are left without any real means to exercise these fun-
damental [labor] rights.”16 In a 2005 hearing, Repre-
sentative Sheila Jackson Lee (D-TX) argued that
Hoffman Plastics “made it possible for employers to
fire undocumented workers for union activities with
impunity.”17
The majority opinion also noted that any “per-

ceived deficienc[y] in the NLRA’s existing remedial
arsenal,” must be addressed by congressional action,
not the courts.18 In response, leading liberals, includ-
ing John Lewis (D-GA) and Ted Kennedy (D-MA),
introduced legislation to amend existing immigration
law to explicitly preclude it from infringing upon the
awarding of back pay under the NLRA, most of which
failed in the committee stage.19 The 2013 Senate
comprehensive immigration bill also included provi-
sions to ensure workplace remedies were available to
all workers regardless of immigration status, but it
failed after Speaker Boehner found that it lacked
support among a majority of House Republicans
(Gibson 2013). Recent versions of the PRO Act—
which passed the House in 2020 and 2021—include
language reversing Hoffman Plastics but remain dead
on arrival in the Senate given the filibuster and
Republican opposition.
In addition to overturning NLRB determinations

about who is protected by the NLRA, the Court also
reversed NLRB decisions over how workers may
advance their interests in labor relations. Firms have
required employees to sign forced arbitration clauses
at growing rates, precluding them from filing class-
action lawsuits should a dispute with their employer
arise (Colvin 2017; Staszak 2020; Stone 2005). Busi-
nesses are advantaged in arbitration relative to class-
action lawsuits given the power imbalance between
the firm and individual employees (compared with
that between the firm and a collection of employees).
The advantages of employers in arbitration are

evident given the sharp rise of arbitration in the
twenty-first century (Staszak 2020) and subsequent
challenges to such arrangements. Backlash against
mandatory arbitration came before the Court in Epic
Systems v. Lewis (2018) where the Court found that
mandatory arbitration clauses did not violate §7 of the
NLRA and were thus enforceable under the Federal
Arbitration Act (FAA). The decision continued an
ongoing trend of the Court endorsing arbitration as a
dispute resolution mechanism, oftentimes by expan-
sively interpreting the Federal Arbitration Act
(Staszak 2015; 2020). For instance, the Court found
that exemptions to arbitration requirements under the
FAA applied only to transportation workers, not
workers generally (Circuit City v. Adams 2001).

Epic Systems reflected partisan divergence on the
issue of workplace arbitration. The Obama adminis-
tration initially filed an amicus brief on behalf of Jacob
Lewis before the Trump administration flipped posi-
tions. Justice Gorsuch, writing for the five-member
majority, asserted, “It is unlikely that Congress wished
to confer a right to class or collective litigation in §7,
since those procedures were hardly known when the
NLRA was adopted in 1935.”20 The Court’s decision
in Epic Systems (2018) altered the resources and
incentives of both employers and employees.
Employees have been constrained in bringing class-
action suits against their employers in response to
wage theft, workplace discrimination, and other illegal
activities. As a result of Epic Systems (2018), busi-
nesses have an even greater incentive to make arbi-
tration clauses a condition of employment and commit
labor violations to save on labor costs because the risk
of doing so is decreased given the lack of recourse
provided to employees (Colvin 2017; Staszak 2020;
Stone 2005).

Once again, labor allies in Congress failed to over-
ride theCourt. RepresentativeHenry Johnson (D-GA)
introduced the “Forced Arbitration Injustice Act”
(FAIR),21 which would overturnEpic Systems. The bill
passed theDemocratic Party-controlledHouse 225-186
largely along party lines in 2019, but it then stalled in
the Senate Judiciary Committee. In the House Judi-
ciary Committee Report on FAIR, the Republican
minority argued the bill would restrict contractual
rights and push disputants toward more costly legal
proceedings.22 Democrats continued to voice opposi-
tion to Epic Systems by including a call to end manda-
tory arbitration in their 2020 platform (Democratic
Party 2020).

The aforementioned rulings—Yeshiva University
(1980), Hoffman Plastics (2002), and Epic Systems
(2018)—demonstrate how the Supreme Court may
facilitate drift by constraining agency discretion to
flexibly apply federal statutes. These decisions also

16 Workers’ Freedom of Association: Obstacles to Forming a Union,
Before the Committee on Health, Education, Labor, and Pensions,
107th Cong. (2002) (statement of Senator Ted Kennedy).
17 Lack ofWorksite Enforcement and Employer Sanctions, Before the
Subcommittee on Immigration, Broder Security, and Claims, 109th
Cong. (2005) (statement of Representative Sheila Jackson Lee).
18 Hoffman Plastics Compound Inc v. NLRB 535 U.S. 137 (2002).
19 Civil Rights Act of 2004, S. 2008, 108th Cong. (2004); Civil Rights
Act of 2008, S. 2554, 110th Cong. (2008); Civil Rights Act of 2008,
H.R. 5129, 110th Cong. (2008); Border Security, Economic Oppor-
tunity, and Immigration Modernization Act, S. 744, 113th Cong.
(2013).

20 Epic Systems Corporation v. Lewis 584 U.S. (2018).
21 Forced Arbitration Injustice Repeal Act, H.R. 1423, 116th Cong.
(2019).
22 Committee on the Judiciary, Forced Arbitration Injustice Repeal
Act, H.R. Rep. No. 116-204 (2019).
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“feed back” into the polity by shaping the resources
and incentives of relevant actors (Pierson 1993). In
these instances, we see the Court’s reversal of NLRB
judgments resulting in further advantages to business
at the expense of organized labor. Unionization rates
in the United States were deflated by the Court’s
decision in Yeshiva University, and undocumented
workers were made even more vulnerable by Hoff-
man Plastics. Epic Systems enshrined employers with
the right to mandate arbitration clauses and incentiv-
ized workplace malpractice by lowering the risk of a
class-action lawsuit. By reversing the NLRB in these
cases, the Court all but assured that labor law will
favor employers for the foreseeable future, given
continued congressional gridlock and lack of recourse
in subnational politics.
The Court’s interpretation of the NLRA regarding

replacement workers, federal preemption, and the
curtailment of NLRB authority and discretion has
shifted the burden of positive congressional action
toward labor and their allies. Even when elected
majorities favor reform, conservatives can successfully
leverage veto points to prevent formal amendment, as
seen in the 1970s and 1990s. This status quo has left
only inferior patchwork solutions to improving the
position of labor in the workplace. For instance, the
policy drift of theNLRAhas spurred the emergence of
“tripartite lawmaking” (Sachs 2011), which relies on
the inconsistent intervention of local governments
into private arrangements and the proliferation of
state and local employment law reforms, which
include policies that raise the minimum wage and
put ceilings on hours but face many problems and
inequities in their administration (Galvin 2019).
Although these actions may often benefit workers,
they fail to match the consistent, comprehensive safe-
guards offered by a robust NLRA.

IMPLICATIONS AND CONCLUSION

Previous scholarship has described several actions
that may help avoid or alleviate policy drift including
the reduction of veto points (Mahoney and Thelen
2010), the allowance of bureaucratic discretion
(Hacker, Pierson, and Thelen 2015), and litigation
(Barnes 2008). However, the case of federal labor
law shows that to sufficiently combat drift, actors
may also have to reckon with the Supreme Court’s
powerful role as an agent of policy drift. Even in
instances where legislation is written with ambiguity
and provides implementing actors with discretion, the
Court may exercise its powers of statutory interpre-
tation to reshape policies in ways that make them
more susceptible to drift. Drift may be even more
intractable given that even “deferential” or seemingly
“neutral” Supreme Court decisions that maintain the
status quo may produce important downstream
changes to policy operation.
The case of the NLRA illustrates how upholding the

status quo facilitates (and possibly accelerates) policy
drift. For instance, although class-action lawsuits were

not salient when the NLRA was first enacted in 1935,
truncating their availability in Epic Systems had pro-
found effects given the imbalance of power between
business and labor in arbitration and a dearth of other
options for workplace advocacy. Although the Court
did not remove an established right of employees, Epic
Systems made the NLRA even more business friendly
than the previous status quo.

Acting as an agent of drift through statutory inter-
pretation allows the Court to reshape public policy
with minimal public reprisal given the low salience of
most statutory decisions and the “subterranean” way
in which policy drift occurs. Previous research has
shown the Court to be subject to several mechanisms
of public control, whether through a direct constraint
from public opinion (McCloskey and Levinson 2016),
a long-standing hesitation to nullify acts of Congress
(Whittington 2019), or a reluctance to violate the
wishes of the dominant, elected majority (Dahl 1957;
Tushnet 2006; Whittington 2019). When acting as an
agent of policy drift, however, the Court may produce
transformative change with minimal public backlash.
As seen in Figure 3, unions have remained popular
throughout American history, only dipping below
50% approval once since 1936. In contrast to public
support for labor, the Supreme Court has pursued
aggressively antilabor interpretations of the NLRA
over the last three decades—perpetuating the act’s
drift and highlighting the undemocratic features of
judicial authority. Given the continued dominance of
conservative appointees on the Supreme Court, we
should expect the Court’s antilabor stance to only
intensify, despite recent upticks in union favorability
and efforts among elected majorities to move labor
law in a pro-worker direction.

How likely is the Court to abet policy drift in any
given instance? How portable are the findings of the
labor law case? Scholars have yet to develop predic-
tive theories of when policy drift is likely to occur. But
in this case, we can observe that labor law’s drift
resulted from “liberal” Court decisions as well as
“conservative” ones, it was a gradual process, and it
became most apparent only after conservative major-
ities became entrenched on the Court. It is also nota-
ble that in this case the “winners” of labor law’s drift
(businesses, economic conservatives) are well-
organized and successful litigators (e.g., Epstein,
Landes, and Posner 2013; Rahman and Thelen
2021). The litigation success of business provides rea-
son to assume these dynamics may occur in other
policy domains. As repeat players litigate in any policy
area, the returns on this strategy will likely increase
over time, given the establishment of favorable pre-
cedent and opportunities to fine-tune legal frames and
arguments (Barnes and Burke 2015; Galanter 1974;
Pierson 2004; Silverstein 2009). Thus, the nature of
litigation itself incentivizes opponents of a policy
arrangement to pursue policy drift through a long-
term legal strategy. Finally, ongoing congressional
gridlock on labor law since 1959 made the NLRA
more susceptible to Court-induced drift, indicating
that similar dynamics might occur in other gridlocked
policy areas. Thus, we might speculate that Court-
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induced drift is more likely when the direction of drift
matches the ideological preferences of the justices,
when proponents of drift are well-resourced and suc-
cessful litigators, and when Congress is gridlocked on
the issue.
It is worth emphasizing that although SupremeCourt

decisions may produce unintended consequences that
facilitate policy drift, the Court’s ideological commit-
ments at a given time clearly affect the Court’s disposi-
tion toward drift. Because themodernCourt has been a
largely conservative institution, the Court may be espe-
cially likely to facilitate conservative-leaning policy
drift in cases beyond labor. There is reason, then, to
believe this phenomenon may become increasingly
widespread in the U.S. context: the Court’s entrenched
conservativemajority is highly skeptical of bureaucratic
authority, and Congress remains polarized and grid-
locked on important issues. In such an environment, we
should expect other regulatory and social policies to
become subjected to Court-induced drift, as conserva-
tive actors pursue litigation strategies to truncate or
retrench existing policies. Recently, theCourt has inter-
preted §2 of the Voting Rights Act based on 1982
understandings of voter discrimination, effectively
“freezing” the statute and making it inapplicable to
contemporary innovations of voter suppression (Brno-
vich v. DNC 2021). Furthermore, the Court has
rebuked agency decision making in the field of public
health during the COVID-19 pandemic (NFIB v. DOL
2022) and in the domain of environmental regulation
(Michigan v. EPA 2015; West Virginia v. EPA 2022).
Future research might investigate in what other pol-

icy areas and temporal contexts (both in the US and
other countries) judicial power has facilitated or allevi-
ated drift and other mechanisms through which this
process may occur, in line with Mahoney and Thelen’s
(2010) call for investigation of which agents drive grad-
ual policy change. In expanding this inquiry, we can
uncover fuller explanations about the prevalence of
Court-induced drift, conditions under which policies
undergo drift, and the effects of judicial power on
public and private actors, regulatory statutes, and polit-
ical economy.
In summary, this article has emphasized the impor-

tance of bringing the judiciary into examinations of
policy development and its implications for politics
and democracy. Scholars have shown the importance
of judicial action in several issue areas (Frymer 2003;
Melnick 1983; 2010; 2018), whereas Jeb Barnes (2007)
has forcefully advocated for “bringing the courts back
in” to politics and policy making. The incorporation of
the Supreme Court into studies of policy drift only
reinforces that policy development cannot be fully
understood without attention to the judiciary and that
accounts of the judiciary are incomplete if they attend
to only jurisprudential developments.

SUPPLEMENTARY MATERIALS

To view supplementary material for this article, please
visit http://doi.org/10.1017/S0003055422000685.

ACKNOWLEDGMENTS

This article greatly benefitted from insights provided by
theAPSR anonymous reviewers, Daniel Galvin, Chloe
Thurston, Emily Zackin, Laurel Harbridge-Yong, Ben
Page, Joanna Grisinger, Kathleen Thelen, Tonja
Jacobi, Kumar Ramanathan, Shai Karp, and Calvin
TerBeek. I am also grateful to members of the North-
western APDGraduate Student Workshop and partic-
ipants of the 2021 American Political Economy
Summer School, 2021 MPSA Annual Meeting, 2021
SPSA Annual Meeting, 2021 WPSA Annual Meeting,
and the 2021 Law & Society Conference for their
suggestions and feedback.

CONFLICT OF INTEREST

The author declares no ethical issues or conflicts of
interest in this research.

ETHICAL STANDARDS

The author affirms this research did not involve human
subjects.

REFERENCES

Barnes, Jeb. 2007. “Bringing the Courts Back in: Interbranch
Perspectives on the Role of Courts in American Politics and Policy
Making.” Annual Review of Political Science 10:25–43.

Barnes, Jeb. 2008. “Courts and the Puzzle of Institutional Stability
and Change: Administrative Drift and Judicial Innovation in the
Case of Asbestos.” Political Research Quarterly 61 (4): 636–48.

Barnes, Jeb, and Thomas Frederick Burke. 2015.How Policy Shapes
Politics: Rights, Courts, Litigation, and the Struggle over Injury
Compensation. New York: Oxford University Press.

Binder, Sarah. 2015. “The Dysfunctional Congress.” Annual Review
of Political Science 18: 85–101.

Bronfenbrenner, Kate. 2009. “No Holds Barred: The Intensification
of EmployerOpposition toOrganizing.”Economic Policy Institute
Briefing Paper 235. May 20. https://www.epi.org/publication/
bp235/.

Carpenter, Daniel. 2001. The Forging of Bureaucratic Autonomy:
Reputations, Networks, and Policy Innovation in Executive
Agencies, 1862-1928. Princeton, NJ: Princeton University Press.

Chinn, Stuart. 2014. Recalibrating Reform: The Limits of Political
Change. New York: Cambridge University Press.

Colvin, Alexander J.S. 2017. “The Growing Use of Mandatory
Arbitration: Access to the Courts Is Now Barred for More than
60 Million American Workers.” Economic Policy Institute (blog).
September 27. https://www.epi.org/publication/the-growing-use-
of-mandatory-arbitration/.

Condo,Adam. 1991. “Unions Challenge ’38Ruling.”Cincinnati Post,
March 29.

Curry, James M., and Frances E. Lee. 2020. The Limits of Party:
Congress and Lawmaking in a Polarized Era. Chicago, IL:
University of Chicago Press.

Dahl, Robert. 1957. “Decision-Making in a Democracy.” Journal of
Public Law 6 (2): 279–95.

Democratic Party. 2020. “Party Platform.” Democrats.Org. https://
democrats.org/where-we-stand/party-platform/.

Doorey, David. 2021. “Why Canadian Employers Do Not
‘Permanently’ Replace Strikers.” OnLabor (blog). December 6.
https://onlabor.org/why-canadian-employers-do-not-
permanently-replace-strikers/.

Warren Snead

672

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
03

05
54

22
00

06
85

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

http://doi.org/10.1017/S0003055422000685
https://www.epi.org/publication/bp235/
https://www.epi.org/publication/bp235/
https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration/
https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration/
https://democrats.org/where-we-stand/party-platform/
https://democrats.org/where-we-stand/party-platform/
https://onlabor.org/why-canadian-employers-do-not-permanently-replace-strikers/
https://onlabor.org/why-canadian-employers-do-not-permanently-replace-strikers/
https://doi.org/10.1017/S0003055422000685


Dubofsky, Melvyn. 1994. The State & Labor in Modern America.
Chapel Hill: University of North Carolina Press.

Epstein, Lee, William M. Landes, and Richard A. Posner. 2013.
“How Business Fares in the Supreme Court.” Minnesota Law
Review 97 (1): 1431–72.

Eskey, Kenneth. 1991. “Union Will Battle Scabs.” Marietta Journal,
January 7.

Eskridge, William N., and Lauren Baer. 2008. “The Continuum of
Deference: Supreme Court Treatment of Agency Statutory
Interpretations from Chevron to Hamdan.” SSRN Electronic
Journal 96 (4): article 1132368.

Estlund, Cynthia L. 2002. “The Ossification of American Labor
Law.” Columbia Law Review 102 (6): 1527–612.

Farhang, Sean. 2010.TheLitigationState: Public Regulation andPrivate
Lawsuits in the U.S. Princeton, NJ: Princeton University Press.

Freeman, Richard B. 2006. “Will Labor Fare Better under State
Labor Relations Law?” Prepared for the joint Labor and
Employment Relations Association/Allied Social Science
Association symposium, Boston, MA, January 7.

Frymer, Paul. 2003. “Acting When Elected Officials Won’t: Federal
Courts and Civil Rights Enforcement in U.S. Labor Unions, 1935–
85.” American Political Science Review 97 (3): 483–99.

Galanter, Marc. 1974. “Why the ‘Haves’ Come out Ahead:
Speculations on the Limits of Legal Change.” Law & Society
Review 9 (1): 95–160.

Gallup. 2021. “Labor Unions.”Gallup. Accessed July 1, 2022. https://
news.gallup.com/poll/12751/Labor-Unions.aspx.

Galvin, Daniel J. 2016. “Deterring Wage Theft: Alt-Labor, State
Politics, and the Policy Determinants of Minimum Wage
Compliance.” Perspectives on Politics 14 (2): 324–50.

Galvin, Daniel J. 2019. “From Labor Law to Employment Law: The
Changing Politics of Workers’ Rights.” Studies in American
Political Development 33 (1): 50–86.

Galvin, Daniel J., and Jacob S. Hacker. 2020. “The Political Effects of
Policy Drift.” Studies in American Political Development 34 (2):
216–38.

Gely, Rafael, and Pablo T. Spiller. 1990. “ARational Choice Theory
of Supreme Court Statutory Decisions with Applications to the
State Farm and Grove City Cases.” The Journal of Law,
Economics, and Organization 6 (2): 263–300.

Gibson, Ginger. 2013. “Boehner: No Vote on Senate Immigration
Bill.”Politico. July 8. https://www.politico.com/story/2013/07/john-
boehner-house-immigration-vote-093845.

Graber, Mark A. 1993. “The Nonmajoritarian Difficulty: Legislative
Deference to the Judiciary.” Studies in American Political
Development 7 (1): 35–73.

Gray, John A. 1982. “Managerial Employees and the Industrial
Analogy: NLRB v. Yeshiva University.” Labor Law Journal
33 (7): 390–408.

Hacker, Jacob S. 2004. “Privatizing Risk without Privatizing the
Welfare State: The Hidden Politics of Social Policy Retrenchment
in the United States.” American Political Science Review 98 (2):
243–60.

Hacker, Jacob S., Alexander Hertel-Fernandez, Paul Pierson, and
Kathleen Thelen. 2021. “Introduction: The American Political
Economy: A Framework and Agenda for Research.” In The
American Political Economy: Politics, Markets, Power, eds. Jacob
S. Hacker, Alexander Hertel-Fernandez, Paul Pierson, and
Kathleen Thelen, 1–48. New York: Cambridge University Press.

Hacker, Jacob S., and Paul Pierson. 2010. Winner-Take-All Politics:
How Washington Made the Rich Richer—and Turned Its Back on
the Middle Class. New York: Simon and Schuster.

Hacker, Jacob, Paul Pierson, and Kathleen Thelen. 2015. “Drift and
Conversion: Hidden Faces of Institutional Change.” InAdvances in
Comparative-HistoricalAnalysis, eds. JamesMahoneyandKathleen
Thelen, 180–208. Cambridge: Cambridge University Press.

Hall, Peter A., and David Soskice. 2001. Varieties of Capitalism: The
Institutional Foundations of Comparative Advantage. Oxford:
Oxford University Press.

Hamilton, Alexander. 1788. “The Federalist Papers No 78.” The
Avalon Project, Yale University. https://avalon.law.yale.edu/18th_
century/fed78.asp.

Hasen, Richard. 2013. “End of the Dialogue: Political Polarization,
the Supreme Court, and Congress.” Southern California Law
Review 86 (2): 205–62.

Higgins, Michael. 2006. “State’s Strikebreaker Law Called
‘Incompatible.’” Chicago Tribune, January 11.

Hirsch, Barry T., and David A. Macpherson, producers. 2000–22.
Union Membership and Coverage Database [computer file].
Unionstats.com [distributor]. Accessed July 1, 2022. https://
www.unionstats.com/.

Hollis-Brusky, Amanda. 2015. Ideas with Consequences: The
Federalist Society and the Conservative Counterrevolution.
New York: Oxford University Press.

Kagan, Michael. 2018. “Loud and Soft Anti-Chevron Decisions.”
Wake Forest Law Review 53 (1): 37–56.

Katznelson, Ira. 2013. Fear Itself: The New Deal and the Origins of
Our Time. New York: W. W. Norton & Company.

Kelly, Andrew S. 2016. “Boutique to Booming: Medicare Managed
Care and the Private Path to Policy Change.” Journal of Health
Politics, Policy and Law 41 (3): 315–54.

Klare, Karl E. 1978. “Judicial Deradicalization of the Wagner Act
and the Origins of Modern Legal Consciousness, 1937-1941.”
Minnesota Law Review 62:265–339.

Krehbiel, Keith. 1998. Pivotal Politics: A Theory of U.S. Lawmaking.
Chicago, IL: University of Chicago Press.

Lee, Frances. 2015. “How Party Polarization Affects Governance.”
Annual Review of Political Science 18:261–82.

Logan, John. 2008. “Permanent Replacements and the End of
Labor’s ‘Only True Weapon.’” International Labor and Working-
Class History 74 (1): 171–92.

Lovell, George I. 2003. Legislative Deferrals: Statutory Ambiguity,
Judicial Power, and American Democracy. New York: Cambridge
University Press.

Mahoney, James, and Kathleen Thelen. 2010. “ATheory of Gradual
Institutional Change.” In Explaining Institutional Change:
Ambiguity, Agency, andPower, eds. JamesMahoney andKathleen
Thelen, 1–37. New York: Cambridge University Press.

McCartin, Joseph A. 2011. Collision Course: Ronald Reagan, the Air
Traffic Controllers, and the Strike That Changed America.
New York: Oxford University Press.

McCloskey, Robert G., and Sanford Levinson. 2016. The American
Supreme Court, Sixth Edition. Chicago, IL: University of Chicago
Press.

McCubbins, Matthew D., Roger G. Noll, and Barry R. Weingast.
1989. “Structure and Process, Politics and Policy: Administrative
Arrangements and the Political Control of Agencies.” Virginia
Law Review 75 (2): 431–82.

Melnick, R. Shep. 1983. Regulation and the Courts: The Case
of the Clean Air Act. Washington, DC: Brookings Institution
Press.

Melnick, R. Shep. 2010. Between the Lines: Interpreting Welfare
Rights. Washington, DC: Brookings Institution Press.

Melnick, R. Shep. 2018. The Transformation of Title IX: Regulating
Gender Equality in Education. Washington, DC: Brookings
Institution Press.

Mettler, Suzanne. 2016. “The Policyscape and the Challenges of
Contemporary Politics to Policy Maintenance.” Perspectives on
Politics 14 (2): 369–90.

Moberly, Michael D. 2001. “Striking a Happy Medium: The
Conversion of Unfair Labor Strikes to Economic Strikes.”
Berkeley Journal of Employment and Labor Law 22 (1):
131–74.

Moe, Terry M. 1985. “Control and Feedback in Economic
Regulation: The Case of the NLRB.” American Political Science
Review 79 (4): 1094–116.

Passel, Jeffrey S., and D’Vera Cohn. 2016. “Size of
U.S. Unauthoriized Immigrant Workforce Stable after the Great
Recession.” Pew Research Center, Hispanic Trends Project.
November 3. https://www.pewresearch.org/hispanic/2016/11/03/
size-of-u-s-unauthorized-immigrant-workforce-stable-after-the-
great-recession/.

Patashnik, Eric M. 2008. Reforms at Risk: What Happens after Major
Policy Changes Are Enacted. Princeton, NJ: Princeton University
Press.

Phillips-Fein, Kim. 2009. Invisible Hands: The Making of the
Conservative Movement from the New Deal to Reagan. New York:
W. W. Norton & Company.

Pierson, Paul. 1993. “When Effect Becomes Cause: Policy Feedback
and Political Change.” World Politics 45 (4): 595–628.

The Supreme Court as an Agent of Policy Drift: The Case of the NLRA

673

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
03

05
54

22
00

06
85

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://news.gallup.com/poll/12751/Labor-Unions.aspx
https://news.gallup.com/poll/12751/Labor-Unions.aspx
https://www.politico.com/story/2013/07/john-boehner-house-immigration-vote-093845
https://www.politico.com/story/2013/07/john-boehner-house-immigration-vote-093845
https://avalon.law.yale.edu/18th_century/fed78.asp
https://avalon.law.yale.edu/18th_century/fed78.asp
https://www.unionstats.com/
https://www.unionstats.com/
https://www.pewresearch.org/hispanic/2016/11/03/size-of-u-s-unauthorized-immigrant-workforce-stable-after-the-great-recession/
https://www.pewresearch.org/hispanic/2016/11/03/size-of-u-s-unauthorized-immigrant-workforce-stable-after-the-great-recession/
https://www.pewresearch.org/hispanic/2016/11/03/size-of-u-s-unauthorized-immigrant-workforce-stable-after-the-great-recession/
https://doi.org/10.1017/S0003055422000685


Pierson, Paul. 2004. Politics in Time: History, Institutions, and Social
Analysis. Princeton, NJ: Princeton University Press.

Pierson, Paul, and Eric Schickler. 2020. “Madison’s Constitution
under Stress: ADevelopmental Analysis of Political Polarization.”
Annual Review of Political Science 23:37–58.

Piketty, Thomas, and Emmanuel Saez. 2003. “Income Inequality in
the United States, 1913-1998.” Quarterly Journal of Economics
118 (1): 1–39.

Pope, James Gray. 2004. “HowAmericanWorkers Lost the Right to
Strike, and Other Tales.” Michigan Law Review 103 (3): 518–53.

Potter, Rachel Augustine. 2017. “Slow-Rolling, Fast-Tracking, and
the Pace of Bureaucratic Decisions inRulemaking.”The Journal of
Politics 79 (3): 841–55.

Rahman, K. Sabeel, and Kathleen Thelen. 2021. “The Role of the
Law in the American Political Economy.” In The American
Political Economy: Politics, Markets, and Power, eds. Jacob
Hacker, Paul Pierson, Alexander Hertel-Fernandez, and Kathleen
Thelen, 76–102. New York: Cambridge University Press.

Rocco, Philip, and Chloe Thurston. 2014. “From Metaphors to
Measures: Observable Indicators of Gradual Institutional
Change.” Journal of Public Policy 34 (1): 35–62.

Roel, Ronald E., and Pamela Mendels. 1990. “More Employers
Replacing Strikers—Permanently.”Huntsville Times, December 26.

Rueschemeyer, Dietrich. 2003. “Can One or a Few Cases Yield
Theoretical Gains?” In Comparative Historical Analysis in the
Social Sciences, eds. James Mahoney and Dietrich Rueschemeyer,
305–36. New York: Cambridge University Press.

Sachs, Benjamin I. 2011. “Despite Preemption:Making Labor Law in
Cities and States.” Harvard Law Review 124 (5): 1153–224.

Savage, David G. 2007. “Court to Hear Challenge to Unionizing
Law.” Los Angeles Times, November 20.

Shelton, Jon. 2017. “‘Compulsory Unionism’ and Its Critics: The
National Right to Work Committee, Teacher Unions, and the
Defeat of Labor Law Reform in 1978.” Journal of Policy History
29 (3): 378–402.

Silverstein, Gordon. 2009. Law’s Allure: How Law Shapes,
Constrains, Saves, and Kills Politics. New York: Cambridge
University Press.

Spriggs, James F. 1997. “Explaining Federal Bureaucratic
Compliance with Supreme Court Opinions.” Political Research
Quarterly 50 (3): 567–93.

Staszak, Sarah L. 2015. No Day in Court: Access to Justice and the
Politics of Judicial Retrenchment. New York: Oxford University
Press.

Staszak, Sarah. 2020. “Privatizing Employment Law: The Expansion
of Mandatory Arbitration in the Workplace.” Studies in American
Political Development 34 (2): 1–30.

Stone, Katherine V. W. 1992. “The Legacy of Industrial Pluralism:
The Tension between Individual Employment Rights and the New
Deal Collective Bargaining System.” The University of Chicago
Law Review 59 (2): 575–644.

Stone, Katherine V. W. 2005. “‘The Steelworkers’ Trilogy: The
Evolution of LaborArbitration.” InLabor Law Stories, eds. Laura
Cooper and Catherine Fisk, 149–89. New York: Foundation Press.

Streeck, Wolfgang, and Kathleen Thelen. 2005. “Introduction:
Institutional Change in Advanced Political Economies.” In
Beyond Continuity: Institutional Change in Advanced Political
Economies, eds. Wolfgang Streeck and Kathleen Thelen, 1–39.
New York: Oxford University Press.

Teles, StevenM. 2012.The Rise of the Conservative Legal Movement:
The Battle for Control of the Law. Princeton, NJ: Princeton
University Press.

Tomlins, Christopher L. 1979. “AFL Unions in the 1930s: Their
Performance in Historical Perspective.” The Journal of American
History 65 (4): 1021–42.

Tushnet, Mark. 2006. “The Supreme Court and the National Political
Order: Collaboration and Confrontation.” In The Supreme Court
and American Political Development, eds. Ronald Kahn and Ken
Kersch, 117–37. Lawrence: University Press of Kansas.

U.S. Bureau of Labor Statistics. 2021. Work Stoppages: Annual
Work Stoppages Involving 1,000 or More Workers, 1947–Present
[computer file]. Last modified February 23, 2022. https://
www.bls.gov/web/wkstp/annual-listing.htm.

Weiler, Paul. 1983. “Promises to Keep: Securing Workers’ Rights to
Self-Organization under the NLRA.”Harvard Law Review 96 (8):
1769–827.

Whittington, Keith E. 2019.Repugnant Laws: Judicial Review of Acts
of Congress from the Founding to the Present. Lawrence:
University Press of Kansas.

Whittington, Keith E., and Daniel P. Carpenter. 2003. “Executive
Power in American Institutional Development.” Perspectives on
Politics 1 (3): 495–513.

Warren Snead

674

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
03

05
54

22
00

06
85

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://www.bls.gov/web/wkstp/annual-listing.htm
https://www.bls.gov/web/wkstp/annual-listing.htm
https://doi.org/10.1017/S0003055422000685

	The Supreme Court as an Agent of Policy Drift: The Case of the NLRA
	The Supreme Court and Policy Drift
	Federal Labor Law
	The Right to Strike
	Federal Preemption
	NLRB Enforcement
	NLRB Discretion
	Implications and Conclusion
	Supplementary Materials
	ACKNOWLEDGMENTS
	CONFLICT OF INTEREST
	ETHICAL STANDARDS


