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Papers of General Interest

Counting Cases About Milk, Our "Most Nearly Perfect"
Food, 1860-1940

Ronald F. Wright Paul Huck

At the turn of the 20th century, as more people in the United States started
moving to urban areas, the quality of the milk supply became one of the preem
inent public health challenges of the day and a centerpiece of the Progressive
agenda. Governments passed ordinances and statutes to safeguard the milk
supply and sanctioned violators of these laws. This study collects the published
cases where judges were asked to enforce these health regulations.

Contrary to the Revisionist reading of Progressive Era constitutional his
tory, these cases demonstrate that enforcement of these health laws became
more difficult during the Progressive Era. Parties resisting these laws made
broader constitutional challenges to the laws more often. While the number of
victories for these parties remained steady, the scope of their victories became
broader. The study also throws light on the early use of "regulatory crimes."
Governments were more likely throughout the study period to use a criminal
rather than a civil enforcement process. Surprisingly, the use of criminal en
forcement did not affect the government's success rate in these cases.

Introduction

Milk today seems so benign. But at the tum of the 20th
century, safe milk was one of the preeminent public health chal
lenges of the day. As people in the United States moved from the
countryside into cities, their milk supply became unhealthy. Milk
from cows in the country was transported further and stored at
higher temperatures than in the past. Milk produced closer to
the cities came from cows kept under crowded and unsanitary
conditions. Many city residents, especially children, were getting
sick and dying because of contaminated milk.
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52 Counting Cases About Milk

These threats to a food with special importance for chil
dren-praised as nature's "most nearly perfect" food (Crumbine
& Tobey 1930:17; Wain 1970:250)-spurred governments at all
levels into action. Health regulators were confident they could
solve the milk problem. Beginning in the northeastern United
States in the 1860s, and spreading throughout the nation by the
1900s, governments passed ordinances and statutes to safeguard
the health of the milk supply. They pursued and punished
sometimes as criminals-those wrongdoers who distributed un
sanitary milk.

As a result of the rising tide of governmental activity between
1860 and 1940, milk health regulation figures in two of the most
familiar stories in the canon of legal history. The first of these
stories deals with constitutional history. The treatment of milk
safety laws in the courts was a key example of attempts, often
unsuccessful, to enforce Progressive Era health legislation. The
account familiar to students of constitutional history emphasizes
the judges' hostility to health and safety regulation during the
Progressive Era. Judges overturned many statutes and rules on
constitutional grounds and were slow to accept the legitimacy of
many laws defended as health regulations. 1 This judicial hostility
to popular health and safety laws created an institutional crisis.
By the end of the New Deal period, the backlash from this judi
cial effort to resist legislation led many judges to change course.
They began to defer to legislative decisions about health and eco
nomic matters (the so-called "switch in time that saved nine")
(Fried 1998; Murphy 1972:41-167; Tribe 2000:1357-71).

Over the years, the truth of this oft-repeated story has come
into question. Revisionists have pointed out that many health
and safety statutes did survive constitutional challenges (Fried
man 1985:355-58,457-63; Semonche 1978; Urofsky 1985). Con
stitutional defeats for these laws did become more common dur
ing the Progressive Era, but the number of losses always
remained low. Revisionists say that the occasional setbacks should
not obscure an overall picture of judicial acceptance of health
and safety statutes."

These constitutional debates, however, have proceeded on
the basis of surprisingly sketchy information about actual en
forcement patterns. Most of the attention has focused on a hand
ful of decisions by the United States Supreme Court and a few of
the highest state courts, in areas ranging from worker safety to
food and drug regulation. However, these famous cases do not

1 Politicians and judges at the time also framed the issue as a problem of obstructive
judges (Brandeis 1916; Dodd 1913; Roosevelt 1910, 1912b; Roe 1912).

2 Constitutional historians have also debated whether the judicial resistance to
health and safety laws was consistent with constitutional doctrine as it existed at the time
or was instead a major doctrinal change (Gillman 1993:10-15, 125-31; Kens 1991).
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capture all the ways that judges blocked the enforcement of
safety and health legislation.

Even the simplest questions about the enforcement of health
and safety legislation remain unanswered. Did parties trying to
enforce health regulations have more difficulty in some years
than in others? Did they experience different obstacles in differ
ent parts of the country? This article is an effort to add depth to
our knowledge about these baseline enforcement patterns in one
limited but crucial area: milk safety regulation. Information
about enforcement practices helps better inform our under
standing of the constitutional law that courts were making at the
time.

Milk also figures in a second classic story in the canon of
American legal history: the origins of white-collar crimes. Al
though regulatory crimes date back to colonial times, the growth
of the administrative state in the late 19th century saw the crea
tion of many new regulatory crimes. The legislatures and city
councils passing these laws were remarkably casual about their
choice of enforcement systems. They often used criminal sanc
tions to take advantage of the existing enforcement bureaucracy:
Local investigators and prosecutors were already available to
discover violations and to file the court case (Friedman
1993: 115-22). At the same time, these lawmakers ignored the
usual features of criminal enforcement. They often bypassed the
usual requirement of a criminal intent and created "strict liabil
ity" crimes: A person could violate these new criminal laws with
out knowing that he or she was doing wrong. They also chose
fines as the typical sanction instead of prison or jail terms (Sayre
1933; Note 1938).

Thus, the distinction between civil and criminal enforcement
was difficult to see in these early regulatory crimes. The consen
sus among legal historians is that the resemblance between regu
latory crimes and civil sanctions became even stronger over time.
After an early period of pursuing these cases in the criminal
courts, government enforcers later pursued their claims about
health and safety risks in the civil justice system. The wrongdoers
no longer carried the stigma of criminals (Frank 1986; Reiman
1979).

If such a shift did in fact occur, it would offer lessons today.
The early history of regulatory crimes might suggest that it is dif
ficult to treat violations of safety and health laws as serious wrong
doing deserving of criminal prosecution through ordinary chan
nels. Regulatory crimes will always resemble civil enforcement
more than criminal.

Once again, the familiar account is based on limited sources:
surveys of a few statutory codes and a few appellate decisions test
ing the validity of the new criminal statutes. The account does
not trace the overall rate of success for prosecutors under these
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criminal statutes, either in different places or in different eras. It
does not monitor the use of particular arguments over time. We
lack basic information about the ease or difficulty of enforcing
criminal laws dealing with food safety.

These two stories-the judicial use of constitutional doctrine
to block Progressive legislation and the willingness of legislatures
to ignore ordinary constraints on criminal punishments when
regulating food safety-illustrate a shortcoming of legal history.
Legal history depends too much on the most familiar and accessi
ble texts, sources such as small collections of appellate opinions
or statutes. Good legal history must make room for both the
grand themes and the enriching and corrective details. It must
look beyond the eloquence of a few judges to find an eloquence
in patterns of unremarkable decisions. In short, legal history
needs a stronger empirical component.

In our view, milk health regulation is an ideal place to pursue
this sort of inquiry. Rather than looking to a few notorious judi
cial decisions across a range of health and safety issues, we ex
amine here a larger sample of ordinaryjudicial decisions in fewer
substantive fields. We have collected and analyzed most of the
reported judicial decisions in the United States dealing with the
health regulation of milk between 1860 and 1940. The cases,
taken together, give a more nuanced picture of enforcement pat
terns. They show the types of cases that government enforcers
tended to bring, and which cases tended to succeed. In particu
lar, these cases lead us to the following conclusions.

Increasingly Ambitious Challenges

Parties who resisted the milk regulations changed their tac
tics over time. Early during our 80-year period, they were more
likely to appear in court in a defensive posture, as a defendant
facing criminal charges or a civil fine to be collected by the gov
ernment. They typically did not raise constitutional challenges to
the validity of the laws. Instead, they argu.ed that there was some
flaw in the proof in their case. They also argued that criminal
statutes should be read to require intentional wrongdoing. Over
time, however, parties resisting the enforcement of milk safety
laws became more aggressive. They challenged the laws more
often as civil plaintiffs rather than waiting to be charged with a
crime. They attacked the entire regulatory scheme by raising
constitutional claims. They urged courts to interpret the statutes
to preclude whole classes of enforcement cases.
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Challenger Success at the Subconstitutional Level

Despite the increased aggressiveness of the challenges to
these laws over time, the judges did not oblige by declaring the
laws to be unconstitutional. The success rate for parties trying to
enforce milk health stayed remarkably constant over most of the
80-year period, remaining in the vicinity of 65% of all reported
cases. The success rate for enforcers stayed about the same, de
spite changes over time in the types of arguments parties raised
and the types of arguments courts used to explain their deci
sions,

However, beneath the surface of this apparent stability over
time, some changes were taking place. When enforcers did lose
during the earliest years of our survey, the underlying regulation
was likely to remain valid. When the government enforcers lost
cases during the early years, judges dismissed indictments against
criminal defendants because of a failure to present some type of
required proof, or a failure to provide some required notice to
the criminal defendant in the case at hand.

After the early period, the victories for those challenging
milk regulations happened no more often, but they did become
broader and more complete. For three decades in particular
from 1900 to 1919 and 1930 to 1939-judges who ruled in favor
of parties resisting the milk safety regulations were more likely to
invalidate the laws; on a few occasions, this meant a constitu
tional ruling favorable to the challenger. More often, the judges
found non-constitutional methods to invalidate the milk health
laws for entire classes of enforcement targets. They interpreted
statutes not to reach entire groups of milk producers; they ruled
that city councils did not make the proper findings before pass
ing ordinances. The techniques were many, but the common ef
fect was to create barriers to future enforcement for entire clas
ses of cases. Thus, while the challengers of milk laws succeeded at
a low and steady rate throughout the 80 years we studied, the
types of victories they achieved changed over time. In later years,
especially for the decades from 1900 to 1919 and 1930 to 1939,
their victories became broader.

Some of this change in the types of victories for challengers
was a function of new forms of regulation that appeared. In later
decades, legislators created more specific processing and storage
requirements and more onerous licensing requirements. Judges
tended to give dairy parties broader victories when they chal
lenged these innovative regulations; but the new forms of legisla
tion were only part of the story, because judges also granted
broader victories during the Progressive Era to dairy parties who
challenged the more traditional "adulteration" regulations.
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Distinctiveness of Regulatory Crimes

Lawmakers addressing the health of the milk supply did in
deed turn to the criminal justice system to enforce the new obli
gations of producers. From the beginning, criminal enforcement
actions showed up more frequently than civil actions in the
reported appellate cases. Typically, the local prosecutor filed
charges based on a statewide criminal statute; only in the South
was it more common to see criminal prosecutions based on local
ordinances.

Like other regulatory crimes, these milk laws were different
from more traditional crimes. The punishment imposed in these
cases was virtually always a criminal fine rather than a prison
term or some other restriction on liberty. Many of the laws also
dispensed with any proof of bad intent, an omission that many
criminal defendants pointed out (to no avail) during the early
decades. Over time, the arguments about state-of-mind that dom
inate so much of criminal law almost disappeared from the milk
enforcement cases.

Persistence of Regulatory Crimes

Although the criminal cases enforcing the milk laws resem
bled civil cases in some ways, the transformation from criminal to
civil enforcement was never complete. The enforcers of milk laws
continued to rely mostly on criminal actions. Only in New York
did government attorneys gradually shift from criminal to civil
enforcement. The distinctive blend of civil and criminal features
in milk safety laws was apparently acceptable to government at
torneys and never provoked any effective movement for change
among the targets of the milk regulations.

Comparable Success for Civil and Criminal Enforcement

Although there are real differences between the criminal and
civil enforcement processes, the bottom line in the milk cases
remained about the same. Throughout the 80-year period, en
forcers of the regulations succeeded in litigation at equal rates,
whether they filed their cases in criminal court or in civil court.
Whatever the advantages or disadvantages of the criminal pro
cess, they seem to have canceled one another out.

Overall, the milk cases show stable enforcement of an innova
tive legal regime. Lawmakers created an enforcement system that
relied on the old and the new. Traditional enforcement bureau
cracies (local prosecutors) proved their cases to the court under
the traditional criminal standard of proof (proof of guilt beyond
a reasonable doubt). Yet the pivotal criminal law issue of intent,
together with the distinctive criminal sanctions of loss of liberty,
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were mIssIng. This hybrid enforcement system appeared early
and remained the most common method of enforcement
throughout the 80-year period.

The real story in the milk cases is not aggressive judicial use
of the Constitution, or judicial hostility to strict liability crimes. It
is the amount of stability the judges maintained. The outcomes
changed surprisingly little, even in the face of massive changes
toward regulation in the legal environment, clear changes in the
types of arguments and requests the parties made, and the nov
elty of the enforcement process at work.

The argument proceeds as follows: Part I explains why milk
safety regulation is a critical and representative example of
health and safety legislation during this period. As a result, it is
appropriate to generalize from what we learn about milk laws.
Part II describes the methodology we used to assemble and ana
lyze the judicial opinions in this study. Part III explores what the
milk cases say about judicial and litigant hostility to health regu
lation during the Progressive era. Part IV examines the compo
nents of the criminal process at work in these cases, and the ef
fects of choosing a specialized criminal process rather than a civil
process.

I. Why Milk?

The history of milk regulation points to some general conclu
sions about the enforcement of public health legislation. It is
possible to generalize from the milk regulation experience be
cause it was a prominent and typical form of regulation. At first
glance, however, milk regulation may seem an odd choice for a
case study. Problems of milk sanitation today are not high on the
public health agenda in this country. We do not often read in the
newspaper about illnesses caused by contaminated milk.

Nevertheless, the "milk question" was among the most impor
tant public health issues of the late 19th and early 20th centuries
in America. It was also one of the most striking success stories of
public health, which helps to explain why it is a less pressing issue
today. To understand enforcement of milk health regulation is to
take a large step toward understanding the successful enforce
ment of all health regulation.

Public health reformers and activists of the late 19th century
put milk at the top of their agenda. Samuel Crumbine andJames
Tobey, two public health officials and advocates, considered milk
to be "the modern elixir of life. Without dealing in superlatives,
it can indeed be said that milk is the most nearly perfect of
human foods for it is the only single article of diet which contains
practically all of the elements necessary to sustain and nourish
the human system" (Crumbine & Tobey 1930:17).
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Judges caught some of the enthusiasm of health advocates. As
one Missouri judge put it, "Milk is the food of foods. The felicity
of the table hinges on milk" (St. Louis v. Ameln 1911). An Illinois
court described the importance of the question like this: "There
is no article of food in more general use than milk; none whose
impurity or unwholesomeness may more quickly, more widely,
and more seriously affect the health of those who use it" (Koy v.
City of Chicago 1914).

Urbanization brought milk health problems to the attention
of Progressive reformers. Cows producing milk near urban areas
lived in small, unsanitary sheds and were fed "swill," a watery by
product of distilleries. In these close quarters, milk was often
contaminated with excrement and other sources of disease
(Hartley 1842:305-6; Mullaly 1853). Milk produced further from
the city had to travel for a longer time and pass through more
hands. Because milk is perishable and is an effective medium for
the growth of bacteria, it became a special health risk when trans
porting it long distances. At every step along the way, some pro
ducers and distributors allowed the milk to become too warm or
left it uncovered. Some stored it in unwashed containers. In an
effort to cut costs, some added water or removed cream from the
milk. Other times they failed to process all the milk properly (by
failing to pasteurize it, for example). Some even added sugar,
bicarbonate of soda, chalk, or other substances to hide the smell
or taste of spoiling milk (Leavitt 1982:156-63; Okun 1986:9-10,
116-19; Parker 1917:229-30). These practices made the milk
supply a matter of regular public concern, discussed in newspa
pers, medical journals, and public health circles (New York Times
1895; Rorer 1902).3

Scientific developments of the day combined with urbaniza
tion to create momentum for milk regulation. Chemical analysis
made it possible to determine, through simple field tests, the
composition of milk and the presence of additives (Frederiksen
1919:18). By the 1880s physicians were convinced that milk con
taining water and other contaminants was a threat to the nutri
tion and health of urban dwellers. Pediatricians declared that
adulterated milk was a major cause of health problems among
children (King 1993:110-11; Curtis 1879:293; Harrington
1904:16; Hartshorne 1874:214; Wende 1900).

In the middle of the 19th century, epidemiologists assembled
impressive evidence that contaminated milk had caused
epidemics of several different diseases. For example, Dr. William
Taylor in 1857 traced a typhoid fever epidemic in Penrith, En
gland, to a single case of typhoid in the family of a milk pro
ducer. As the technical abilities of the public health authorities

3 For an analysis of the increasing coverage of the milk supply question in medical
journals between 1870 and 1930, see North 1921. For a typical description of the role of
news coverage in provoking public demand for milk regulation, see Leavitt 1982:160-73.
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progressed, they discovered more and more cases of such milk
borne epidemics. During the decades following Taylor's discov
ery, epidemics of scarlet fever and diphtheria, as well as typhoid,
were traced to a contaminated milk supply (Rosen 1958:287;
Trask 1909). The new science of bacteriology also explored the
causal link between impure milk and several deadly diseases (To
bey 1947:180-81; People ex rel. Ogden v. McGowan 1921). By the
early years of the 20th century, bacteriologists had found a corre
lation between specific diseases and the level of bacteria found in
milk (North 1921:243-53; Wain 1970:250-63).

Health reformers also emphasized milk sanitation because
they linked the purity of milk specifically with the health of chil
dren. As one court put it, "Milk is not a luxury, it is a neces
sity.... Babies, the tender seed corn of the race, are virtually
dependent on it" (Rigbers v. City of Atlanta 1910). Many other
courts also mentioned the special place of milk in the diet of
children (Commonwealth v. Wheeler 1910; Borden's Condensed Milk
Co. v. Board of Health of Town of Montclair 1911).

Early public health reformers considered milk purity to be
the key to lowering rates of infant mortality. By the middle of the
19th century, infant mortality became a leading measure of the
sanitary conditions of individual cities, and health reformers
gauged their success or failure by this measure (King 1993:106).4
Initially, sanitary reformers tried cleaning up the urban environ
ment with such measures as the proper removal of sewage. The
stubbornly high infant mortality rate during the late 19th cen
tury, however, convinced reformers that a new approach was
needed, and, by the 1870s, their emphasis had shifted toward the
importance of proper nutrition (Meckel 1990:66-68; Park 1901).
While the benefits of breastfeeding were well known and the
practice was highly recommended to mothers, the reformers rec
ognized that many babies were fed with cow's milk. The provi
sion of a safe milk supply became a leading strategy in the drive
to reduce infant mortality in the last decades of the 19th century
(Meckel 1990: 11-39; King 1993: 109-1 7).

Every part of the country eventually passed milk regulations,
but urban areas were the first to act. Ordinances appeared early
in Boston, New York, and other large cities of the North. Milwau
kee in the Midwest and a few cities such as New Orleans in the
South and Los Angeles in the West passed ordinances a bit later
(Meckel 1990:68; North 1993:285-89). The regulations started
appearing in state statutes, as well (Tobey 1936:1-4). State and
local law was far more influential than federal law in promoting

4 Vital statistics around 1850 demonstrated that the poor sanitary conditions in
American towns resulted in shockingly high infant and child mortality rates (Smith
1979:68). One of the distinctive features of mortality in towns was the pronounced in
crease in infant deaths during the summer months due to diarrheal diseases. These dis
eases are spread by the ingestion of contaminated food and water.
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healthy milk," but the U.S. Public Health Service considered milk
health to be such a high priority that it drafted the Model Milk
Health Ordinance and promoted it actively for adoption at the
local level (U.S. Public Health Service 1939). By 1920, milk regu
lations had reached every part of the country (Tobey 1924,
1934).

As the milk regulations spread throughout the country, death
rates declined dramatically. The control of milk-borne diseases
played an important role in the dramatic reduction of mortality
in the United States from infectious diseases during the late 19th
and early 20th centuries. For example, the annual death rate for
infants in New York dropped from 248 per 1,000 births in 1885
to 80 per 1,000 in 1919 (Meyer 1921:11,17-21,130). In Chicago,
in the 1870s, typhoid fever caused nearly 100 deaths per 100,000
persons every year. By 1920, typhoid had practically disappeared
as a killer: The death rate was only 3 per 100,000 persons (Hoff
man 1921:111). It is difficult to assess how much of this decline
was due to the regulation and pasteurization of milk, since im
proved water supplies and other public health initiatives also
played a part (Gorham 1921:77; Whipple 1921:161). But the
rapid decline in summer diarrheal deaths lends support to the
importance of clean milk as a cause of this decline, since contam
inated milk was a leading cause of diarrhea and such contamina
tion was at its worst in the heat of summer. Further, the cities
that pioneered the effective regulation of milk experienced the
earliest and most dramatic declines in infant mortality (Spargo
1910:230-33; King 1993:116-17; Leavitt 1982:188-89; Meckel
1990:89-90; Parker 1917:266-67).

In addition to health concerns, milk was an important subject
of regulation because of the economic importance of the
targeted industry. Milk constituted a surprisingly large portion of
the food market, in revenue terms. The value of milk and milk
products was 19% of gross farm revenue in 1939, or roughly
double the value of wheat, corn, and the other grain crops com
bined (Thomas et al. 1949:19). Another clue to the importance
of milk regulation was the amount of effort that some producers
spent in resisting the regulation. Litigation on this subject was
common. In fact, the "Key Number" system of West Publishing
Company, formulated near the turn of the century as a method
to classify reported judicial decisions, included a separate head
ing for "Milk," suggesting a regular supply of such cases (West
1902a, 1902b). Many of the most famous Supreme Court cases
from the early 20th century dealing with health and economic

£) The U.S. Department of Agriculture completed 2,391 prosecutions under the fed
eral Food and Drug Act of 1906 in the 6 years beginning in 1907. By comparison, the
Massachusetts State Board of Health completed 1,601 prosecutions of its state Food and
Drug Act in the same period (Whipple 1917:118). Thus, a single state generated about
two-thirds the prosecutions of the federal government.
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regulation were, in fact, milk cases (Nebbia v. New York 1934;
United States v. Carolene Products 1938; Hannibal & St. Joseph R. Co.
v. Husen 1877; Kimmish v. Ball 1889; Mintz v. Baldwin 1933).

Another sign of the importance attached to milk purity was
the use of criminal sanctions to punish those who threatened the
safety of the milk supply. A great many of the early criminal stat
utes regulating food safety mentioned milk specifically. Even
when anti-adulteration food laws were phrased in general terms
without mentioning milk, they were drafted with contaminated
milk in mind, and the enforcement funding was devoted heavily
to inspections of milk (Hooker 1981:212-13; Rosenkrantz
1974:83).6 Thus, milk "adulteration" joined a few other common
threats to the food supply (such as adulteration of meat) to be
come some of the earliest regulatory crimes. Use of criminal pun
ishments was a straightforward way to signal high enforcement
priorities in the newly expanding administrative state early in the
20th century.

Milk sanitation touched on many of the broader themes of
reformers in the Progressive movement. Between 1890 and 1920,
these men and women worked to use government power to
counteract the power of "special interests," or large private enter
prises (Keller 1990; Milkis 1999:6-9; Roosevelt 1912a:809). They
had a special concern for the ills of urban dwellers, especially
among children and the poor. This commitment led to support
for child labor legislation and laws dealing with working condi
tions for women (Hofstadter 1955:163-212; Hamby 1999:45-47).
Progressives framed the "milk question" as part of the same strug
gle to control the destructive power of "special interests" and
their impact on the lives of the poor: In this case, the special
interests were dairies and distributors of milk (Knox 1906:493).
While milk regulation had some benefits for all city residents,
reformers were most concerned about the effect of unsanitary
milk on the health of poor children. Regulations to avoid con
tamination of milk often worked together with "milk depots,"
philanthropic organizations that made reliable milk supplies
(and education about healthy milk) available to indigent
mothers (Straus 1917:75-84; North 1921:277-81).

Milk regulation was also a typical topic of Progressive regula
tion in its reliance on scientific expertise. Progressive Era reform
ers were devoted to applying science to public problems. They
were convinced that science-and people with scientific exper
tise, employed in a full-time civil service-could resolve many
problems that had lingered too long because of the corrupt polit
ical system (Kloppenberg 1986:270, 385; Wright 1992:494-98).
Public health departments all over the country were headed and

6 All of this regulatory ferment at the local and state level produced the federal
Pure Food and Drugs Act in 1906, establishing the Bureau of Chemistry, a predecessor to
the Food and Drug Administration.
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staffed by physicians and others with scientific expertise. They
brought scientific sensibilities to the issue of milk safety (Leavitt
1982:163-69; Meckel 1990:67-74).

In sum, milk safety regulation was both more important and
more typical as a subject for regulation between 1880 and 1930
than it might appear from our vantage point today in the early
21st century. Any difficulties in enforcing these high priority reg
ulations would provide some evidence that health legislation
more generally was difficult to enforce. Specifying those difficul
ties is the focus of Part III.

II. Methodology for This Study

Our window into enforcement patterns is a set of more than
440 reported judicial decisions dealing with legal claims litigated
by milk producers or distributors. The cases in the database are
listed in Appendix A. The database covers only those legal claims
based on threats to health, such as introduction of foreign sub
stances into milk, a failure to follow proper sanitary practices, or
removal of milk's nutritional components. The study does not
include cases dealing primarily with the economic effects of milk
distribution, such as challenges to the prices a distributor
charged. Of course, it is not always self-evident whether a particu
lar regulation is designed to protect health or economic condi
tions in the industry, or both (Walker 1928). In the case of milk,
larger producers resisted the new regulations at first, but then
cooperated with regulators after recognizing that obeying the
health regulations would present larger problems for their
smaller competitors (Leavitt 1982: 173-74:). We have excluded
only those cases with the clearest economic motives: those involv
ing improper pricing of products and those barring the use of a
particular product that substituted for a dairy product, such as
"filled" milk or margarine."

We chose the time frame 1860 to 1940 because the most im
portant innovations in milk sanitation took place during this
time. The first health regulations for milk took effect in the
1860s (North 1921:285-86). Scientific advances, such as tracing
epidemics to unsanitary milk supplies and creating instruments
to measure the chemical composition of milk, took place starting
about 1860 and continued into the early 20th century. Pasteuri
zation methods became widely known and accepted by 1910
(North 1921:270-77). By the 1930s, these scientific innovations

7 Geoffrey Miller has chronicled the economic motives at work in the regulation of
margarine (Miller 1979). The closest borderline case for us involved regulations calling
for the labeling of skim milk. Such regulations were justified both as a way to prevent
consumer fraud and as a way to promote health. Regulators said they wanted to assure
that consumers would not be unwittingly denied the perceived health benefits of milk fat.
In light of what we perceived to be mixed motives, we included the skim milk cases.
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were an established part of milk regulation allover the country
(Tobey 1927). Although milk cases would continue to occupy ju
dicial docket space after 1940, an increasing number of them in
volved the complex pricing regulations that appeared at the fed
eral and state levels in the 1930s and 1940s.

Our search included all of the states." A combination of elec
tronic and more traditional research in case digests uncovered
the cases." After identifying the relevant cases, we recorded desig
nated information about each case in an electronic database. I 0

The database includes fields recording basic citation information
about the reported decision. It captures information about the
litigants, including whether the party trying to enforce the milk
laws was a government or a private party, and whether the dairy
alleged to have violated the law was a plaintiff, a civil defendant,
or a criminal defendant in the litigation. It covers some details
about the outcome at trial, such as the winning party and the
type of sanction imposed, along with the outcome on appeal.
Some of the fields deal with various reasons that the parties and
the courts gave, either for or against enforcement of the law.
Others related to the subject matter of the milk law in question
and the government responsible for passing it. More details
about the important variables appear in Appendix B.

The variables that attracted our attention in the cases dealt
with the outcomes at trial and on appeal, the procedural posture
of the case, the types of parties in the litigation, and the legal
sources of the arguments the parties raised (e.g., constitutional,
statutory, or factual). Our variables placed far less emphasis on
legal content. In this regard, our project carries out a working
assumption of Legal Realism: The content of legal arguments is
not sufficient to explain legal outcomes.

We do not assume that every refusal by a judge to enforce a
milk safety regulation reflects "hostility" to regulation. Some re
fusals to enforce were surely based on the clear legal merits of

8 We chose a nationwide scope both because we were interested in exploring any
potential differences among regions and because a national scope was necessary to yield a
large enough number of reported cases to reveal meaningful patterns.

9 When we first began to assemble this database, published decisions of state courts
were not available on electronic databases such as LEXIS or WESTLAW for most of the
period before 1940. Therefore, we employed a combination of traditional legal research
methods to identify the cases. We started with the CenturyDigest and DecennialDigests of
the West Reporter system, finding most of the relevant entries under headings such as
"Milk," "Food," and "Adulteration." We supplemented these cases identified in the digests
with others identified in the works of James Tobey, who published several works and
articles listing and describing cases involving milk health regulation. As electronic
searches became available for earlier periods in the WESTLAW and LEXIS databases,
electronic research allowed us to add approximately 15% more cases to the collection.

10 Students helped with both stages of the process: the identification of cases and
the entry of variables into the electronic database. We made the database entries our
selves for 40% of the cases. Independent student coders checked key variables for 40% of
the cases that students had originally entered in the database and agreed with the original
coding decision in more than 95% of the cases for each of the key variables.
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the case. Nevertheless, we do assume t.hat some cases present
doubtful legal questions, where the outcome could go either way.
In those settings, the judge's general attitude about regulation is
likely to make some difference. Thus, we would expect that if
judges in one period disfavor regulation more than judges in an
other period, they will decide more of those doubtful cases
against the enforcing party.

Reported decisions (mostly appellate decisions) are-to put
it mikllv-s-not an ideal source for studying enforcement. Many
e-nforcement decisions never come to light in an appellate opin
ion (Khan 1995:72; Priest 1987; Sanders 1998; Wright 2000). For
instance, milk inspectors sometimes gave several warnings before
trying to impose a penalty. Once the inspector sought a penalty
against a processor for maintaining unsanitary conditions in a
plant, the processor sometimes paid the fine without a fight
(Frank 1986:87-88).\ \ Most claims against producers probably
never reached court; in criminal cases, the prosecutor might
have declined a large number of the cases that inspectors or po
lice officers referred to the office for prosecution. The few cases
going to court usually ended with a judgment in a lower court,
where the result would usually go unreported (particularly in
those cases ending in a pretrial settlement). For these and many
other reasons, appellate cases offer a narrow window on the en
forcement world.

Nevertheless, reported court decisions create a serviceable
historical record. First, a review of all reported decisions still
yields a much richer account of enforcernent practices than the
more ordinary source for legal scholarship, a survey of selected
high court decisions. Reported decisions include the highest
courts in a state, some opinions from intermediate appellate
courts, and some from a few trial courts. Second, appellate court
rulings can influence the cases that criminal prosecutors and civil
plaintiffs choose to file. When the appellate courts raise the hur
dle for success, the trial courts are expected to enforce those rul
ings. Prosecutors and plaintiffs must account for these appellate
rulings if they plan to enforce the law at the trial level. Third, for
the historical period at issue here, the courts were more closely
involved in formal enforcement activity than they are today. Un
like modern administrators, who can usually impose and collect
fines by using their own internal adjudicative machinery, milk in
spectors had to obtain judgments in court before they could im
pose penalties on violators without their consent (N.Y. Agricul
tural Laws 1893:c. 338, §§ 20-22). Finally, even though reported
appellate decisions may not reflect all enforcement activity in the
courts, they do represent some of the most important activity.

11 As one example of the "attrition" between the amount of enforcement and the
number of published cases, note that there were almost 6,000 arrests for violations of
health laws in New York City-for the year 1907 alone (Friedman 1993:284)!
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They show the innovations in enforcement choices, because the
enforcement methods considered innovative will also be most
controversial and therefore more likely to be challenged on ap
peal. 12

III. Judicial Hostility to Milk Regulation

Beginning in the 1880s, safety and health legislation suffered
some spectacular defeats in state and federal courts. State courts
in New Jersey, New York, Ohio, and elsewhere struck down state
efforts to license firms entering businesses such as gas sales, ferry
boats, and banking (Vickery v. New London Northern RR Co. 1914;
Mississippi River Bridge Co. v. Lonergan 1879; In re Lowe 1895; Ben
nett v. American Express Co. 1891; Davenport v. Kleinschmidt 1887;
Jersey City Gas Co. v. Dwight 1878; Chenango Bridge Co. v. Paige
1880; Marmet v. State 1887; State v. ScougalI892). State courts also
invalidated laws limiting working hours for women and other
workplace regulations (Ex parte Kuback 1890; In re 8-Hour Bill
1895; Ritchie v. People 1895; Commonwealth v. Boston & Maine RR
Co. 1915; State v. Miksicek 1910; Low v. Rees Printing Co. 1894).

In the federal system, the most infamous of the Supreme
Court cases invalidating a Progressive-sponsored safety law was
Lochner v. New York, decided in 1905. The statute at issue in that
case set the maximum working hours for bakers. Despite the as
sertions by the statute's supporters that limited working hours
contributed to the health and safety of the bakers, the court de
clared that these limits went beyond the police power of the
state. They violated the liberty of contract protected under the
due process clause. Lochner was not the only example of a federal
case restricting the state's power to regulate business interests.
Other federal cases of the time looked to other constitutional
doctrines, such as separation of powers or the commerce clause,
to limit the regulatory power of the legislatures (Mendelson
1956).

People at the time thought something new was happening in
the courts. A consensus formed that these judges were protecting
industrialists and thwarting the popular will. Some dissenting
judges and political observers of the day condemned these Pro
gressive Era and New Deal judges as "activists" who had used the

12 One further caveat is in order about the representativeness of reported appellate
opinions. Many of the cases in our sample were appeals from criminal convictions. Since
the government traditionally could not appeal unfavorable rulings of the trial court after
the trial began, the appellate opinions are drawn from the group of cases in which (1) the
trial judge dismissed the case before trial, or (2) the government obtained a conviction.
This might affect either the issues raised on appeal or the relative strength of the parties'
arguments. Presumably, the most doubtful cases brought by the government (those re
sulting in acquittals) would be underrepresented. This selection bias might also place a
disproportionately large number of civil cases in the database. On the question of civil
versus criminal enforcement, see Part IV.
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Constitution to block legislation that they disfavored on policy
grounds (Frankfurter 1937:115-16; Brandeis 1916; Dodd 1913;
Roosevelt 1912b). For several decades, legal scholars and histori
ans reached the same judgment (Mason & Beaney 1959:151-66,
217-47; Paul 1960:233, 237; Swisher 1943:520-21; Twiss
1942: 132; Mendelson 1956) .13

Since then, historians have traveled at least two paths from
this point of departure. First, some have focused on the motives
of these obstructive judges. Why did the judges take an uncoop
erative posture? The standard answer of the Progressive histori
ans explained these cases as the result of the judges' class sym
pathies or the product of the political environment. They
emphasized the ways that these cases departed from earlier,
more flexible readings of the Constitution (McCloskey 1960:105;
Miller 1968:58-61; Swindler 1968:18-38; Hovenkamp 1988; Ler
ner 1933:672; Roche 1963).14

Over time, however, historians revised this account to offer
more sympathetic portraits of the motives of judges who struck
down Progressive legislation. They noted the power of precedent
at work and argued that the courts were simply applying tradi
tional legal doctrine to new situations (Gillman 1993:10-15,
125-31; Benedict 1985; McCurdy 1975). An important part of
constitutional doctrine of the 19th century was its condemnation
of "class" legislation. Under this constitutional regime, legisla
tures could only pass laws with some general benefit to the pub
lic, but could not pass a law that simply protected one group in
society at the expense of another (Fiss 1993; Horwitz 1992:3-7;
Bernstein 1993). While the "police power" of the state could be
used to protect groups against genuine threats to health and
safety, any incursion on traditional common law rights of con
tract or property was presumed to go beyond this police power
and to enter the realm of "special interest" legislation. Thus, ac
cording to these Motive Revisionists, the judges were not simply
using the Constitution to protect the class interests of industrial
ists. The internal logic of a familiar legal order led these judges
to invalidate some popular measures that protected workers or
other groups who were disadvantaged in a capitalist system. IS

Those traveling the second path have shown more interest in
results than in motives (thus, we give them the title Results Revi
sionists). These constitutional historians question whether the fa
mous cases striking down Progressive legislation were typical judi
cial actions at the time. Were judges truly more obstructive than
usual during the first decades of the 20th century?

13 For more recent assessments still supporting the basic outlines of the Progressive
critique, see Ross 1994, Clinton 1994, Kens 1991, and Lasser 2000.

14 For historiographical overviews of Lochner Revisionism, see Rowe 1999.

15 For a similar Revisionist account of the Supreme Court during the New Deal era,
see Cushman 1998.
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Several legal historians over the years have reminded readers
that the courts sustained some safety and health legislation, even
when they were striking down some of these laws (Freund 1904;
Brown 1927:943, 945). Historians tallied up the results in the
U.S. Supreme Court and elsewhere and then drew various les
sons from the totals. For some, the overall pattern of cases
showed that the courts were less sympathetic to business interests
than it might first appear (Warren 1935:740-47; Powell 1924:555;
Warren 1913:294-95), while others found in this pattern more
reason to believe that judges were obstructing legislation that
they disfavored.l"

More recently, historians have argued more comprehensively
that the "obstructionist" or "conservative" label is misplaced, be
cause the famous cases invalidating various regulations were not
typical judicial actions. These scholars point to the large number
of statutes that survived constitutional challenges and go beyond
a tally of the cases to demonstrate the importance of the regula
tions that survived. Judges upheld the statutes in the face of con
stitutional challenges far more often than they struck them down
(Beth 1971:215-30; Friedman 1985:311-18, 384-402; Semonche
1978; Chomsky 1993; Phillips 1997; Urofsky 1983:70, 1985:64).

Results Revisionists also point out differences among cases,
depending on the subject matter. They distinguish between legis
lation dealing with economic justice issues (such as wages and
utility or railroad rates) on one hand and health and safety legis
lation on the other hand. Judges, they say, were far more likely to
enforce the latter (Beth 1971:219-30; Post 1998:1505-29).
Health and safety laws were less likely to be viewed as "class" legis
lation and more likely to be seen as traditional and legitimate
exercises of the state's police power.

A Results Revisionist history that depends on a tally of consti
tutional rulings from one period misses several important truths.
First, the fact that judges upheld more laws than they struck
down during a single period does not tell us whether the judges
were more hostile to social legislation in one period than in an
other. The historical claim about the obstructive actions of
judges in the Progressive period is comparative. A tally from one
period does not address the Progressive claim that judges in the
period were less deferential to the legislature on some forms of
regulation than judges in other periods.

16 After constructing such a tally of Supreme Court cases, Benjamin Wright
(1942:153-55, 158-61) concluded as follows: "[T]here were 159 decisions under the due
process and equal protection clauses in which state statutes were held to be unconstitu
tional, plus 16 in which both the due process and commerce clauses were involved, plus 9
more involving due process and some other clause or clauses. Had the Court adhered to
the interpretation of the due process and equal protection clauses stated in the Slaughter
House opinion, less than a score of these decisions would have been possible." See also
Frankfurter 1938:97.
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Second, judges can show hostility to social legislation
through non-constitutional rulings, as well. A judge skeptical
about the value or legitimacy of a law would not necessarily rule
it unconstitutional. More likely, the judge would disallow the
penalty in the case at bar, but allow the regulation to stand. This
less sweeping method of resisting health legislation would be in
line with general legal presumptions and traditions: Courts
should avoid constitutional rulings if more narrow grounds are
available, and challenges "as applied" are generally favored over
facial challenges to a statute (Burton v. United States 1905; Klop
penberg 1996).

Non-constitutional losses for enforcers can have effects simi
lar to a constitutional ruling. For instance, if a court reads a stat
ute to require an element of proof that is difficult to obtain, en
forcement must slow down or cease until the laborious legislative
process can correct the statute. For a regulated party facing possi
ble sanctions, one weapon is almost as good as another. They all
can help avoid sanctions. Thus, the relative importance of consti
tutional and non-constitutional challenges is an important and
neglected piece of the story about the willingness of judges to
enforce Progressive legislation.

Milk cases are well-situated to address both of these short
comings in the Revisionist history of Progressive Era judging. A
study of milk safety enforcement makes possible a comparative
study across time. Milk safety regulations appeared before the
Progressive Era and became more widespread and more widely
enforced just as the struggle to enforce Progressive legislation
was peaking. The milk cases in this survey do suggest that en
forcement became more difficult during a few critical periods
early in the 20th century.

Second, the milk safety litigation reveals the importance of
using non-constitutional arguments as methods of blocking en
forcement. Because milk regulations were classic safety regula
tions and thus were more likely to avoid the constitutional
problems that afflicted other "redistributive" laws, such as wage
and hour laws, it is surprising to find that some were nevertheless
declared unconstitutional. But even more important, milk safety
regulators ran into enforcement problems because of the way
courts interpreted the proof requirements under the statutes or
the way they understood the facts in the case. These problems
flourished even here in the field of food safety, where the regula
tors were theoretically on their strongest ground.

The sub-constitutional barriers to enforcing milk laws re
flected (or helped to create) a more general atmosphere of hos
tility to regulation. That hostility created enforcement problems
that are not revealed simply through a tracking of constitutional
rulings.
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A. Increasingly Ambitious Challenges

The clearest changes in the milk cases relate to the litigants
rather than the courts. Over time, parties challenging the en
forcement of milk regulations became more aggressive. In early
cases, they were content to argue against liability in their own
cases. Later, however, those challenging milk regulations started
making arguments with implications far beyond their own cases.

The first indicator of this change in litigating posture shows
up in the party status of those challenging the enforcement. In
early cases, the parties who wanted to resist the enforcement of
milk safety laws simply waited and defended themselves after the
state brought criminal charges; they were criminal defendants.
As the years went by, however, "dairy parties" (a name we use to
describe the party resisting the enforcement of the regulation,
whether as a plaintiff or a defendant) became less likely to await
criminal charges.'? Instead, the dairy parties sought civil injunc
tions against the enforcement of milk regulations. Dairy parties
also appeared as civil defendants in lawsuits when either the state
or some private party attempted to enforce the terms of the
health regulations. The data in Table 1 show this trend.

Table 1. Litigation Status of Dairy Party over Time, as a Percentage

Diary Party Status 1860-791880-891890-991900-091910-191920-291930-40 Total

Criminal Defendant 70% 95% 61% 63% 52% 27% 25% 49.5%
Civil Plaintiff 13% 0% 9% 12% 28% 45% 47% 26.7%
Civil Defendant 17% 5% 30% 25% 20% 29% 29% 23.8%
N= 23 37 46 76 99 56 105 442

X~ = 94.53 df= 12 P= 1.1E-13

The table's data show the percentage of criminal defendants at
its highest during the 1880s, decreasing in every decade after
1900. These decreases are statistically significant.!"

What became of the dairy parties in later years who might, in
an earlier day, have appeared in the cases as criminal defend-

17 The years 1913 to 1922 created the first ten-year span when the proportion of
criminal defendants (47%) fell below the sample-wide average of 49.8%.

18 We test for statistical significance here and elsewhere in this article to eliminate
the possibility that the differences among groups of cases are the products of random
variation, given the sometimes small number of cases in a given category. It was necessary
in Table 1 to group the earliest cases into periods larger than one decade to produce
groups large enough to generate statistically significant differences. We use the same
technique in several other tables.

The differences between the observed frequencies and the expected frequencies in
Table 1 are statistically significant at the 99% confidence level, using Pearson's chi-square
test for independence. The table shows the values for the observed Pearson X~, the de
grees of freedom, and the value of p (the probability that the observed differences are the
product of random variation). None of the cells in Table 1 have an expected frequency of
less than 5; other cross-tabulations in this article will indicate if any cells have an expected
frequency below 5. The relationship between the litigating status of the dairy party and
the decade of the published case is moderately strong: Cramer's V = 0.327 (on a scale of
-1 to 1).
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ants? Some became civil defendants in the later years: The per
centage of civil defendants went from a low of 5% in the 1880s
up to 29% in the 1930s. These dairy parties were still in a reactive
posture, waiting for some litigant (either the government or a
private plaintiff) to enforce the milk regulations.

The larger growth over time appears among the dairy parties
who became civil plaintiffs, however. Through 1909, the overall
average proportion of civil plaintiffs was 9%. After 1909, the
number of dairy parties who were civil plaintiffs went up sharply,
averaging 39% between 1910 and 1940. It appears, then, that the
dairy parties gradually became more aggressive. After 1910, they
did not wait for the regulators to make the first move, but instead
sought a preemptive strike against the regulations.

The increased aggressiveness of the dairy parties also appears
in the types of arguments they raised. In the early years, constitu
tional arguments did not often occur to the parties (or at least
the reported decisions do not refer often to such arguments by
the parties). By the years 1900 to 1909, however, dairy parties
were no longer shy about invoking the federal or state Constitu
tion. As the data in Table 2 show, they challenged the constitu
tionality of regulations in almost half of all the cases argued to
appellate courts, and the rate remained that high through 1940.

Table 2. Percentage of Party Claims that Milk Laws Violated Constitution,
by Decade

Constitutional Claims 1860-89 1890-99 1900-09 19]0-19 1920-29 1930-40 Total

49% 42%
105 442

df= 5 P= 0.007

42% 50%
99 56
X2 = 16.1

47%
76

33%
46

22%
60

Cases
N=

It is not surprising that there is a strong correlation between
the party status of dairy parties and the willingness of parties to
raise constitutional arguments. When dairy parties took the initi
ative to challenge milk regulations in the role of civil plaintiffs,
they were far more likely to raise constitutional arguments, as the
data in Table 3 show.!?

Thus, dairy parties became more and more likely to raise
constitutional arguments that would invalidate a regulation.
They also were more likely to challenge regulations as civil plain
tiffs, rather than waiting passively to defend a criminal charge.
What explains this shift in the tactics of dairy parties around the
turn of the century? Part of the shift could be attributed to the
arguments available to parties at various times. The due process

19 As the value for p indicates, the differences between the observed frequencies
and the expected frequencies reflected in Table 3 are statistically significant at the 99%
confidence level. The relationship between the dairy party's litigating status and the
party's reliance on constitutional arguments is moderately strong, with Cramer's V =

0.315.
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Table 3. Proportion of Dairy Parties Using Constitutional Arguments
Against Milk Laws, by Party Status

Constitutional Claims Criminal Defendants Civil Plaintiffs Civil Defendants Total

Cases
N=

40%
219

64%
118

X2 = 43.92

21%
105

df= 2

41%
442

P= 0.003E-7

doctrines that culminated in the Lochner case developed only af
ter 1880 or so (Lochnerv. New York 1905; Cushman 1998). But was
there something more at work, something about the legal envi
ronment to suggest to advocates for dairies that the newly availa
ble arguments would payoff?

B. Litigation Success and Failure over Time

Despite the steady increase in the efforts of dairy parties to
invalidate milk regulations entirely, courts did not change their
enforcement patterns dramatically over time. For long stretches
of time between 1860 and 1940, it seems that the dairy parties
were wasting their breath. The enforcers of milk regulations al
ways won more cases than they lost.

Nevertheless, there are signs of some difficult periods for en
forcement. The willingness of courts to enforce the milk regula
tions dropped a little below usual levels at the start of the 20th
century. More strikingly, when dairy parties did avoid enforce
ment, their victories became broader during the periods from
1900 to 1920 and from 1930 to 40.

For each of the reported cases in the study, we determined
who won: either the party seeking to enforce the health require
ments (the "Enforcer"), or the party arguing that the require
ments should not result in liability in this case (the "Dairy
Party"). We also identified two categories of litigation success for
dairy parties. First, there were cases where the court declared
that there was no liability in the case at hand, even though the
basic validity of the regulation remained intact ("Reg Valid").
One common example would be the failure of government attor
neys to prove at trial the particulars of the crime as alleged in the
indictment. For instance, in Commonwealth v. Luscomb (1880), the
indictment in the case alleged that the defendant "added" water
to the milk. At trial, however, the government only proved the
percentage of water in the milk, without proving how the water
got there. Thus, there was a fatal "variance" between the indict
ment and the proof at trial, and the court reversed the convic
tion. The ruling was based on the proof in the case at hand and
did not increase the proof required for other prosecutions in the
future under the statute. Indeed, the statute prohibited the sale
of any milk containing too few milk solids and too much water
(even if the cow produced the milk in that condition); the con-
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viction in Luscomb was doomed only because the prosecution
made an unnecessary allegation in the indictment and then
failed to prove it at trial. In all of these "Reg Valid" cases, the
courts blocked enforcement without striking down the law or
placing any group of regulatory targets beyond the reach of the
law.

The second type of litigation success for dairy parties in
volved cases where the dairy party's victory made future enforce
ment of the regulation more difficult or impossible ("Reg Inva
lid"). This category includes cases in which courts ruled that the
statute violated the state or federal Constitution, in which a regu
lation or ordinance strayed beyond its statutory authority, or in
which the court interpreted the provision to exempt an entire
category of dairy parties.

For example, in State v. Squibb (1908), the Indiana Supreme
Court sustained a trial court's decision to quash an indictment
against a dairy owner accused of selling impure milk. The pure
milk statute said that "no person either by his servant or agent, or
as the servant or agent of another person" shall have in his pos
session, with intent to sell, impure milk. The court held that this
language applied "only to agents and servants and not to the
principals themselves." Because Squibb (the dairy owner) was
himself in possession of the impure milk, the indictment could
not stand. Although the judges admitted that the coverage of
agents but not the principals was nonsensical, they claimed to be
powerless to repair the statute: "We cannot make laws, and it is
not within our province to supply these omitted words, even
though no good reason may appear why they were excluded
from the provisions of the statute" (State v. Squibb 1908:971). In
all these "Reg Invalid" cases, the court created obstacles to en
forcement that would reappear in future cases, at least for some
types of defendants.

Thus, the outcomes we tracked are "Enforcer Wins," "Dairy
Party Wins, but Reg Valid," and "Dairy Party Wins, and Reg Inva
lid." Data in Table 4 show the changes over time in the percent
age of cases reaching each of these three outcomes.s"

If judges were becoming more reluctant to enforce health
regulations during the Progressive Era, we might expect to see a
lower rate of "Enforcer Wins" between 1900 and 1920. Data in
Table 4 do not show any big decreases in the rate of "Enforcer
Wins." The average percentage of "Enforcer Wins" for the entire
80-year period was 66.1 %. The period from 1900 to 1909 dipped
below that average, but only by a small amount (down to

20 The differences between the observed frequencies and the expected frequencies
reflected in Table 4 are statistically significant at the 95% confidence level, using the chi
square test for independence. The critical value of +2 at d = 0.05 is 18.3. The Cramer's V
for this table = 0.154, suggesting a weak correlation between the decade of the decision
and the outcome on appeal.
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Table 4. Types of Outcomes in Reported Cases over Time, as a Percentage

Outcome 1860-89 1890-99 1900-09 1910-19 1920-29 1930-40 Total

Enforcer Wins 63% 65% 62% 74% 66% 64% 66.1%
Dairy Party Wins,

Reg Valid 37% 26% 21% 13% 25% 23% 23.0%
Dairy Party Wins,

Reg Invalid 0% 9% 17% 13% 9% 13% 10.9%
N= 60 46 76 99 56 103 440

X2 = 21.07 df= 10 P= 0.021

61.8 %).21 However, this small decrease in "Enforcer Wins" disap
peared right away. Enforcers fared exceptionally well during the
years 1910 to 1919, when the success rate climbed to 74%.

The more important changes in outcomes over time appear
in the types of losses that Enforcers sustained. In the earliest
cases, when dairy parties won, their victories usually did not have
wider ramifications. The court's opinion did not declare the milk
law to be unconstitutional, nor did the court announce that an
ordinance extended beyond the statutory authority granted to
the city's lawmakers. In these early losses for Enforcers, courts
did not interpret the law in a way that would make later enforce
ment more difficult for classes of cases. In short, "Reg Valid" wins
were the most common form of victory for dairy parties.

However, in the periods 1900 to 1909, 1910 to 1919, and
1930 to 1940, the "Reg Invalid" wins for the dairy party stayed
above average. The overall average for "Reg Invalid" cases was
approximately 11%. The proportion for the years 1900 to 1909
reached its high point of 17%, and the proportion remained
higher than ordinary for the next decade, 13% during the years
1910 to 1919. While the "Reg Invalid" rate dropped below aver
age during the years 1920 to 1929 (at 9%), it went back up to
13% for the period from 1930 to 1940. 22

This change over time in the type of dairy party victories
might tell us as much about legislators as it does about judges.
State legislators, city council members, and health regulators cre
ated more innovative and far-reaching milk regulations in later
periods, so it is possible that judges were simply reacting to these
new forms of regulation. In the early years, as data in Table 5
show, milk regulations usually prohibited "adulteration"-the in
troduction of foreign substances into milk or the removal of nu
trients (such as fat) from milk.

21 The differences between the observed frequencies and the expected frequencies
for the "Enforcer Wins" category alone for each of the time periods were not statistically
significant under the chi-square test.

22 The differences between the observed frequencies and the expected frequencies
for the "Reg Invalid" category alone for each of the time periods were statistically signifi
cant (but just barely) under the chi-square test, with a = 0.05. At df = 5, the observed
Pearson's X2 = 11.592, with an associated significance level of 0.041.
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Table 5. Types of Regulations Enforced over Time, as a Percentage

Regulation Type 1860-89 1890-99 1900-09 1910-19 1920-29 1930-40 Total

Adulteration 87% 62% 68% 62% 44% 25% 57.0%
Processing and Storage 4% 2% 3% 1~~% 20% 19% 10.4%
Licenses and

Inspections 6% 20% 19% 16% 29% 44% 22.9%
Labeling 4% 16% 11% 9% 7% 12% 9.7%
N= 55 45 75 92 45 81 393

X2 = 78.23 df= 15 P= 0.001

As time went on, other strategies started to appear. It became
more common to regulate the process rather than the end prod
uct. The regulations covered the conditions for processing milk
(for example, requiring pasteurization) or the storage of milk
(calling for cold temperatures and clean containers). Later regu
lations also relied more heavily on labeling, licensing, and in
spection requirements, rather than simply mandating certain
qualities in the final product.

Overall, judges were willing to enforce every form of regula
tion in most cases; but dairy parties were able to achieve broader
victories for some types of regulations than for others. In particu
lar, "Reg Invalid" outcomes were more likely to appear when the
regulation in question dealt with processing and storage, or with
licenses and inspections. Perhaps judges believed that these regu
lations contained greater detail and placed a greater burden on
dairy parties who were trying to comply with licensing and in
spection requirements. The data in Table 6 show the outcomes
on appeal for each type of regulation.

Table 6. Types of Outcomes for Different Types of Regulations,
as a Percentage

Outcome

Enforcer Wins
Dairy Party Wins,

Reg Valid
Dairy Party Wins,

Reg Invalid
N=

Adulteration

68%

25%

7%
224

Processing and
Storage

66%

12%

22%
41

Licensing and
Inspection

69%

12%

19%
89

X2 := 20.63

Labels

55%

32%

13%
38

df= 6

Total

66.6%

21.4%

12.0%
392

P= 0.002

But we cannot conclude that the broader victories for dairy
parties during the decades from 1900 to 1919 and 1930 to 1940
were purely the result of more innovative and detailed regula
tions. For one thing, the types of victories for dairy parties
changed over time, even for the "adulteration" regulations, the
most traditional type. Although "Reg Invalid" outcomes occurred
in approximately 7.1% of the adulteration cases overall, the rate
moved up to 13.7% in the decade 1900 to 1909 and remained
above average through the 1920s. Moreover, the small numbers

https://doi.org/10.2307/1512193 Published online by Cambridge University Press

https://doi.org/10.2307/1512193


Wright & Huck 75

of cases for any given type of regulation in any given decade
make it risky to rely heavily on any numbers showing the types of
dairy party victories for such cascs.s"

Did the new forms of regulation cause a change in the en
forcement trends, or did the new forms of regulation get en
forced differently because they appeared in an era of greater ju
dicial hostility to regulation? Another statistical approach, the
binary logistic regression in Table 7, shows that cases decided
during the decades from 1900 to 1919 were different from cases
in other decades, even after controlling for the type of regulation.
While this technique does not tell us whether changingjudges or
changing regulations were more important, it does suggest that
the judicial decisions would have changed to some degree even
without the new forms of regulation.

Table 7. Binary Logistic Regression for Type of Dairy Party Victory (N = 130)

Potential Influences B Standard Error Wald Significance

Decade 9.477 0.050
1900-1909 2.484 1.205 4.251 0.039
1910-1919 2.055 1.207 2.900 0.089
1920-1929 -0.763 1.509 0.255 0.613
1930-1940 1.047 1.198 0.764 0.382
Regulation Type 5.556 0.135
Processing and storage 2.095 1.066 3.859 0.049
Licensing and inspections 1.711 0.817 4.385 0.036
Labels 0.881 0.995 0.783 0.376
Dairy Party Litigant Status 5.204 0.074
Criminal defendant 2.722 1.206 5.096 0.024
Civil plain tiff 2.410 1.192 4.086 0.043
Region 6.910 0.075
South 2.258 0.973 5.385 0.020
East 1.303 0.926 1.980 0.159
West 1.897 0.847 5.016 0.025
Arguments Party Raises
Conflicts with statute 3.114 0.813 14.662 0.000
Conflicts with constitution 2.125 0.662 10.295 0.001
No intent to adulterate milk -1.715 1.545 1.232 0.267
Party lacked other intent -1.200 1.319 0.828 0.363
Constant -6.911 1.838 14.140 0.000
Nagelkerke R2 0.691

In Table 7 we examine the ability of various factors to predict
the type of dairy party victory.>' Positive numbers in the "B" col
umn show factors that made it more likely for courts to give a
broader "Reg Invalid" victory to the dairy party. Negative num
bers in that column show the factors that made it more likely to
see a narrower "Reg Valid" victory. The "Nagelkerke R2

" figure

23 We do not report cross-tabulations showing appellate outcomes over time for
each of the types of regulation, because none of the table data is statistically significant.
The cross-tabulation for "adulteration" regulations was the closest, with a signficance level
of 0.069.

24 Because the independent variable (type of dairy party victory) is categorical, with
only two possible outcomes, we use binary logistic regression rather than OLC regression.
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estimates that the variables in this model capture approximately
69% of the reasons why courts would issue a "Reg Invalid" rather
than a "Reg Valid" ruling for the dairy party.

The key column for our purposes is "Significance." This num
ber gives the probability that the impact of this variable on the
type of dairy party victory shown in the table is a product of
chance. Any value below 0.010 offers 99% confidence that the
estimated impact is genuine.

As one might expect, the arguments that a dairy party raised
had a strong influence on the type of victory achieved. Those
who asked for more tended to get more. When dairy parties ar
gued that statutes or regulations violated the Constitution, or
when they argued that a milk ordinance exceeded the authority
granted by statute to the city council, courts were more inclinded
to invalidate the milk safety law. The significance levels for these
variables, at 0.000 and 0.001, are the strongest in the table.

It also comes as no surprise to see that the litigant status of
the dairy party had an impact on the scope of victory. Both crimi
nal defendants and civil plaintiffs were more likely than civil de
fendants to achieve a broader victory. While civil defendants
were merely trying to fend off a civil fine in the case at hand,
dairy parties who became civil plaintiffs were engaging in a per
emptory strike: They hoped to prevent the regulators from en
forcing the laws at all. And because a criminal conviction involves
a greater threat to a defendant's liberty and reputation than a
civil judgment, the parties might present more ambitious chal
lenges and courts might be more likely to accept broader argu
ments that would prevent unfairness to defendants in future
cases.

In Table 7 we also show that the decade that cases were de
cided was still significant, even when controlling for the effects of
the other variables, including the type of regulation. The de
cades listed in the table are all compared to the period from
1860 to 1899 (the "indicator" variable). 25 Cases decided from
1900 to 1909 are more likely (given the positive number in col
umn B) than cases decided in 1860 to 1899 to result in a "Reg
Invalid" victory for the dairy party. The figures for the years 1900
to 1909 are significant, showing a value of 0.039. The difference
between the years 1910 to 1919 and the comparison period
(1860 to 1899) is significant if we use a looser confidence level of
90%. Further, the decade variables taken together have a signifi
cant impact on the type of dairy party victory, at 0.050.

Two of the Regulation Type variables produce significantly
more impact on the outcome than the comparison point, Adul-

25 The indicator variable for the Region variables is New York; for litigant status it is
Civil Defendant; for Regulation Type it is Labels. These variables do not appear on the
table, because they provide the point of comparison for measuring the relative impact of
the other dummy variables in the same group.
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teration Regulations. Thus, the data in Table 7 point us to the
sensible conclusion that both the legislators and the judges con
tributed to the change in the type of dairy party victories early in
the 20th century.

One surprising finding in Table 7 involved the region where
the cases arose. We divided the cases into four regions.?" While
region was not a significant factor in most cases, courts in the
South and West were more likely to invalidate regulations than
courts in the comparison group, New York.

C. Constitutional Rulings in Milk Cases

In most of the "Reg Invalid" cases, courts rested their deci
sions on non-constitutional grounds. For instance, some inter
preted the statute not to apply to an entire class of dairy parties
(State v. Langlade County Creamery Co. 1927; State v. Squibb 1908);
some declared that the city did not have statutory authority to
pass the milk ordinance, either because the city ordinance ex
ceeded the limits of a state milk health statute (State v. Elofson
1901; City of St. Louis v. Klausmeier 1908), or because it exceeded
the more general legal boundaries on the city's power to pass
ordinances (State v. Smith 1896; People ex rel. Larrabee v. Mulholland
1880; Pierce v. Aurora 1899).

Even though the dairy parties raised constitutional argu
ments more frequently over the years, the courts mostly rejected
such challenges. For instance, in City of St. Louis v. Liessing
(1905), the City Milk Inspector took a sample of milk from the
defendant's milk wagon. The City Chemist tested the milk and
discovered that it contained too little "ash" (the nonorganic min
eral component of milk), an indication that the milk was improp
erly diluted. The defendant raised many different constitutional
objections to the milk ordinance, but the court declared that the
city "obviously" had constitutional authority, under the "police
power," to regulate trades that could be "injurious and danger
ous to the community." The Missouri Supreme Court also placed
itself in the legal mainstream on this question: "Perhaps on no
one subject has this police power been affirmed as often as the
right to inspect and regulate the sale of milk and cream."

Remarkably, however, there were a few cases declaring a milk
health regulation unconstitutional. Health and safety laws (un-

26 The South region included Alabama, Arkansas, Florida, Georgia, Kentucky, Loui
siana, Missouri, North Carolina, Puerto Rico, South Carolina, Tennessee, and Virginia (N
= 24). The East region included Connecticut, Delaware, District of Columbia, Maryland,
Massachussetts, New Hampshire, New Jersey, Pennsylvania, Rhode Island, and Vermont
(N = 34). The West region included Arizona, California, Colorado, Idaho, Indiana, Illi
nois, Iowa, Kansas, Michigan, Minnesota, Montana, Nebraska, North Dakota, Ohio,
Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, and Wisconsin (N = 45).
New York occupied its own region because of the large number of cases (N = 47) and
served as the reference category for this indicator variable.
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like labor conditions legislation) were safe from constitutional
challenges based on the federal due process clause. However,
there were other constitutional threats to milk regulations. On
rare occasions, courts used these other constitutional weapons.
Over the years, less than 5% of the reported decisions invalidated
milk laws and mentioned constitutional arguments as one reason
for overturning them.??

For instance, in Jewett Bros. & Jewett v. Smail (1905) the South
Dakota Supreme Court struck down a statute that required label
ing of milk and other food products to indicate the name and
location of the producer. Because the regulation applied to
"wholesome food," it was an improper interference with inter
state commerce and therefore a violation of the federal Constitu
tion. In other cases, the courts invalidated milk laws because they
violated state constitutional provisions that required the legisla
ture to pass laws dealing with only one subject, or to place an
accurate description of the statute's subject in the title of the bill
(City ofSt. Louis v. Woltman 1908; City ofHudson v. Flemming 1910;
State v. Maitrejean 1939; Friedman 1985:355-58).

In a few of these cases, the exact origin of the constitutional
problem was more vague, although the courts were probably
looking to the due process clause. For example, People v. Beisecker
(1901) struck down a New York statute limiting the types of pre
servatives that could be used in butter or cheese. The statute pro
hibited the use of some "harmless" and "wholesome" preserva
tives such as sugar and liquor; thus, it extended beyond the
legitimate police power. Without ever mentioning due process as
such, the court said that a regulation "to be valid must be within
reasonable limits and not of such a character as to practically
prohibit the manufacture or sale of that which as a matter of
common knowledge is good and wholesome."

The earliest of these constitutional rulings appeared just after
the turn of the century.P' The fact that dairy parties starting win
ning even a few of these cases at this time shows how newly
crafted constitutional arguments were bearing some limited fruit.
This small group of constitutional rulings, together with the
larger pattern of increased "Reg Invalid" rulings, portray for us a
legal culture that was becoming more hostile to milk regulation,
and perhaps to health regulation more generally. In the re
ported judicial decisions, victories for the dairy parties became
broader and more debilitating for public health officials. We can
reasonably assume that the precedential effects of these broader
rulings hampered the work of milk inspectors in more routine

27 Fewer than 20 of the 440 cases in the database meet this description.

28 The decades from 1900 to 1909 and 1930 to 1940 saw the highest proportional
number of cases with the courts mentioning constitutional issues as a reason not to en
force the regulation. However, given the small number of cases involved, the differences
during these decades were not statistically significant.
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(and unlitigated) cases. If these difficulties were present in one
of the easiest areas to justify-regulation of a staple food for chil
dren-then it is easy to imagine that this hostile legal environ
ment also affected other areas of regulation.

The story that emerges from the milk cases holds two lessons
for constitutional history. The first lesson concerns the danger of
clause-centered constitutional history; that is, a history tracing
the judicial interpretation of a particular constitutional clause,
such as the due process clause of the federal Constitution. There
are very few milk health cases that strike down a statute or ordi
nance because of a conflict with the due process clause. A reader
interested only in due process cases would conclude that appel
late courts created no constitutional problems for enforcers of
milk health laws. But that would be a mistake.

As we have seen, a few courts ignored or turned aside the
dairy parties' due process arguments but held the laws invalid on
another constitutional basis, such as the interstate commerce
clause of the federal Constitution or the "one law one subject"
clause of the state Constitution. A few others struck down the
statutes without stating explicitly which constitutional clause was
the basis for the ruling. When taken together, these scattered rul
ings on different constitutional grounds start to look more im
portant. They also remind us, as scholars have shown in other
contexts (Cushman 1998), that courts of the day did not find it
necessary to identify a particular constitutional clause at stake.
The judges saw a few central themes in constitutional law as a
whole, and many particular constitutional texts (both federal and
state) sounded those themes. Separate tracking of each constitu
tional clause is useful for some purposes, but a focus on any sin
gle clause understates the cumulative effect of constitutional rul
ings.

The second lesson of the milk cases points to the functional
similarity between constitutional arguments and other ambitious
(but non-constitutional) legal challenges. Some court decisions
gave dairy parties a victory in the case at hand but left the enforc
ers of the law with the tools needed to win in future cases. Other
victories for the dairy parties-some based on constitutional rea
soning and others based on statutory interpretation or other le
gal grounds-compromised the power of the government or
other parties to enforce the milk laws in the future. The rulings
within this latter group were in some ways interchangeable. All
created obstacles to enforcement in whole classes of cases.
Whether the ruling was constitutional or not, the government's
best hope to repair the damage was to start from scratch and
redraft the law.

Not every constitutional ruling resembles an ambitious non
constitutional holding. Constitutional rulings might be framed
so broadly that governments could not redraft their laws to re-
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pair the problem. In these settings, there is real truth in the old
bromide that non-constitutional rulings are easier to overturn in
the legislature than constitutional rulings. But dairy parties virtu
ally never asked for this sort of complete and permanent consti
tutional victory. More often, their constitutional complaints
about the vagueness of the statute or its different impact on vari
ous economic groups could be remedied in a new statute.

Thus, our efforts to reconstruct the legal environment of an
other tiIne cannot rely simply on a survey of "constitutional" ver
SllS "non-constitutional" arguments. We must instead recreate the
continuum of legal difficulties that dairy parties could create
when they were resisting enforcement of the law.

In the case of milk health laws, the range of legal difficulties
got broader over time. Courts in milk cases created serious legal
obstacles a little more often in the 20th century than they did
earlier. Nevertheless, the courts did not change their behavior
nearly so much as the parties did. It is possible that the success of
antiregulation arguments in other areas (such as labor condi
tions laws, where constitutional challenges were theoretically
more likely to succeed) spilled over into the milk cases. Attorneys
for the dairy parties might have responded to changes in the
overall environment for regulation as they framed their argu
ments. The judges in milk cases, however, changed more mod
estly than the parties.

IV. Milk Adulteration as a Regulatory Crime

Early in the 20th century, legal scholars began to notice
something new happening in the criminal law. New criminal stat
utes called on judges to punish those who sold impure food, vio
lated the liquor laws, practiced professions without a license, or
took other actions to create social danger (Warner & Cabot
1937). Criminologist Edwin Sutherland, who coined the phrase
"white collar crime" in 1939, called for even more emphasis on
the wrongdoing of people who owned anel operated businesses.>"

One remarkable feature of these new crimes was their lack of
an intent element. As Francis Sayre put it in 1933, a "growing
stream" of these "public welfare offenses" made it possible to
punish individuals "without regard to the mind or intent of the
actor" (1933:52). This was a major shift from the traditional view
of criminal law, which emphasized that a crime requires (in the
words of Blackstone) both an "unlawful act" and a "vicious will"
(1769:21). For regulatory crimes, the crirninallaw seemed to be

29 Sutherland's 1939 address to the American Sociological Association became the
basis for an influential book (Sutherland 1949). Sutherland was not describing a new
trend in the criminal law; instead, he was calling for wholesale changes in the definitions
of crimes to include more harmful and wrongful conduct by the operators and owners of
businesses.
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"shifting from a basis of individual guilt to one of social danger"
(Sayre 1933:52).

The sale of impure food (especially milk and meat) was the
quintessential example of a regulatory crime. Those who fol
lowed the new trend in the criminal law listed food cases promi
nently to document the trend (Ball & Friedman 1965: 197). Some
of the earliest examples of cases allowing a conviction without a
showing of intent were food cases (Commonwealth v. Waite 1865;
Commonwealth v. Nichols 1865; Commonwealth v. Farren 1864; People
v. Cipperly 1886; State v. Smith 1872). Food and drug crimes were
also among the first regulatory crimes to receive attention at the
federal level (Sutherland 1949).

The observers of this trend in the criminal law focused on
statutory language, on the possibility of a strict liability criminal
prosecution. What were the actual enforcement patterns? Were
these crimes merely symbolic, invoked only rarely? And if crimi
nal sanctions were sought less often than civil fines, was there
some rhyme or reason to the use of the criminal versus the civil
process? Were the criminal charges reserved for the "worst"
cases?

Contemporary observers and legal historians have offered
some tentative answers to questions such as these about enforce
ment patterns. The consensus view makes a few related claims
about enforcement.

First, enforcement was local. Lawmakers who passed the earli
est of these statutes turned to criminal law to take advantage of
the existing local enforcement machinery (Friedman
1993:115-18; Sayre 1933:68-69). Local boards of health were
slowly spreading through the country late in the 19th century,
and some of those boards employed inspectors who could un
cover milk violations (Rosenkrantz 1974). Not many local boards
of health had enough inspectors for the job, however, and the
existence of these boards was still the exception rather than the
rule for much of the 80 years comprising this study. So while not
every jurisdiction had access to health inspectors, every local gov
ernment already employed a sheriff or a police force. A disgrun
tled customer of a milk producer (either the ultimate consumer
of milk, or a producer of cheese or other dairy products) could
always report the miscreant to the sheriff (State v. Field 1921).
Furthermore, every jurisdiction already employed a district attor
ney (or "city attorney" or "state's attorney") to prosecute crimes.
This public official could file any cases involving milk violations.
The judges in the criminal courts were accustomed to hearing
the claims of the public at large against those who threatened the
social order. Local criminal enforcement was a natural choice.

Second, the enforcers recognized the distinctiveness of these
regulatory crimes and gave them special treatment. While the
usual rules of the criminal process still applied (such as the high
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standard of proof, showing guilt beyond a reasonable doubt), the
sentences in these cases were unusual. More than in most crimes,
judges in regulatory crime cases imposed monetary fines rather
than jail terms or other restrictions on physical liberty (Packer
1968:354-63). And as we have seen, the statutes defining regula
tory crimes allowed for strict liability, another atypical feature of
these crimes.

The third feature of the consensus deals with the use of crim
inal versus civil enforcement over time. The traditional claim
here is that criminal sanctions dominated the enforcement ef
forts soon after the creation of the regulatory crimes (even in
places where an analogous civil sanction was available at the
time). The criminal provisions were not window dressing, but
were the primary method of enforcement. But then, the consen
sus argument says, civil sanctions became more important over
time. After a while, most of the enforcement effort shifted out of
the criminal courts and into the civil courts (Frank 1986:1-16;
Ball & Friedman 1965).

Why did this shift happen? Some point out that criminal de
fendants in regulatory crime cases were rnore wealthy and politi
cally influential than more ordinary criminal defendants. Over
time, the theory goes, they used that influence to decriminalize
their conduct (Sutherland 1949). Another possible explanation
focuses on prosecutors and judges. Because of the higher proce
dural hurdles the government must clear in the criminal process,
along with discomfort with the strict liability innovation, the
"regulars" in the criminal system-prosecutors and judges
moved decisively away from criminal enforcement. Government
attorneys believed they would win more cases through the civil
system (Ball & Friedman 1965).

Here, we will use the milk cases to test each of the compo
nents of this story about enforcement patterns in regulatory
crimes. We look first at local versus statewide enforcement pat
terns and the amount of reliance on specialized enforcers, such
as state boards of health. We also review the evidence that the
milk cases were indeed "atypical" criminal cases, with heavy use
of monetary fines and widespread (but not universal) availability
of strict liability.

The milk cases confirm some parts of the consensus on en
forcement practices. However, they also create some doubt about
any shift from criminal to civil enforcement. The milk cases show
no shift to civil enforcement in most places. Instead, they show
primary reliance on criminal enforcement all the way through
the 80-year period. The criminal sanctions were not an empty
threat or a symbol; they remained the ordinary enforcement
technique. This stability of enforcement patterns might be ex
plained by the results the government obtained: Despite all the
differences between civil and criminal processes, the success rate
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of enforcers remained virtually the same for criminal and civil
cases in every time period.

A. Dependence on Local and Criminal Enforcement

According to most accounts of regulatory crimes, enforce
ment began at the local level. Local ordinances defined the
crimes, local police officers or sheriffs investigated them, and dis
trict attorneys prosecuted the cases. This was a convenient ar
rangement for lawmakers entering a new field: They did not
need to create a new bureaucracy from the ground up.

The milk cases confirm that public officials at the local level
were most responsible for enforcing the rules about milk health
and safety. To begin with, it is clear that public enforcement was
much more important than actions brought by private parties
with an interest in maintaining the quality of milk. Granted, pri
vate parties sometimes filed civil suits against the providers of
milk. Consumers filed some claims against dairies that sold un
healthy milk, and producers of dairy products such as cheese
sometimes sued (or were sued by) their milk suppliers. Neverthe
less, these lawsuits involving private "enforcers" and dairy parties
only accounted for 14% of the cases of the database; in the re
maining 86% of the cases, government officials served as enforc
ers of the regulation. The enforcers in most milk cases (both pri
vate and public) used statutes or regulations as the basis for their
claims. Common law causes of action for breach of contract,
fraud, or negligence in the processing of milk were always possi
ble, but even parties relying on a common law theory usually
pointed to violation of a milk regulation to support their claims
(McKenzie v. Royal Dairy 1904).

Which public officials carried the load? The government at
torney responsible for litigating the case was usually the local
criminal prosecutor, as opposed to a health department attorney
(State v. Field 1921). Most of the cases do not explicitly identify
the investigators who gathered the evidence in the case. When
they do identify the government official who discovered the viola
tion, the cases mostly mention inspectors from the local health
department (Arden Farms Co. v. Seattle 1939; Brielman v. Monroe
1938; Walker v. City ofBirmingham 1927; State v. Smith 1912), with
an occasional reference to inspectors from the state health de
partment (State v. Maitrejean 1939; Commonwealth v. Rapoza 1931;
People v. Corcoran 1920). While these cases suggest that local in
vestigators were usually responsible for assembling the case, the
number of cases that leave the investigator's identity a mystery
make it hard to say anything more specific on the question.

As for the source of the laws that governed the health of milk,
government enforcers relied more heavily on state statutes than
on local ordinances or local health department regulations. The
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statewide laws account for 64% of the cases filed by governments,
while local ordinances and local health department regulations
created the relevant legal standard in 28% of the cases.P''

The use of local ordinances as opposed to statewide statutes
was much heavier in the South than in the rest of the country.
Table 8 sorts cases into four distinct regions,"! with New York
occupying its own category because of the large number of cases
it produced.

Table 8. State Versus Local Source of Law in Cases Filed by Government,
by Region

Source of Law South East West New York Total

State 29% 90% 73% 83% 71%
Local 71% 10% 27% 17% 29%
N= 52 70 60 64 246

X2
= 61.82 df= 3 P= 2.4E-13

Perhaps the heavier use of ordinances in the South resulted,
ironically, from its rural character. Concerns about milk safety in
urban areas would have been a problem for only a few places in
the South. Many cities in Ohio, large and small, might encounter
similar problems with milk, so that a statewide solution might
seem plausible. But a problem with unhealthy milk in New Orle
ans or Birmingham might have been viewed as sui generis within
those mostly rural states, and state officials would not presume to
address the local problem (Fuqua v. City ofBirmingham 1919; City
of New Orleans v. Charouleau 1908). On the other hand, the low
level of urbanization does not explain well why the South dif
fered so much from the West, which was also mostly rural. Per
haps the heavy use of ordinances in the South reflects a political
culture that was wary of centralized regulatory power.

The milk cases also reveal something about the interaction
between criminal and civil enforcement over time. As we have
seen, most histories of regulatory crime postulate that enforce
ment began in criminal court, but shifted gradually to civil sanc
tions. The published milk cases do not reveal such a trend in
most places. Only in New York does the hypothesis hold true.

We saw earlier that the proportion of criminal defendants
dropped steadily over time. The data in Table 1 show that 95% of
the dairy parties between the years 1880 to 1889 were criminal
defendants; by the years 1930 to 1940, only 25% of the dairy par
ties were criminal defendants. Those figures, however, distort the
changes in governmental enforcement, because most of the
changing mix of parties is explained by the growing number of

30 The remaining cases involved efforts to enforce legal standards contained in
both state and local laws.

31 The jurisdictions in the South, East, and West regions are the same here as in
Table 7.
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dairy parties who became civil plaintiffs. Table 9 looks only at
cases filed by state and local government enforcers.V

Table 9. Percentage of Criminal Versus Civil Cases Filed by State and Local
Governments, over Time

Type Filed 1860-89 IH90-99 1900-09 1910-19 1920-29 1930-40 Total

Criminal 9H% 76% 75% 75% 67% 75% 7H.9%
Civil 2% 24% 25% 25% 33% 25% 21.1%
N= 52 37 64 64 21 28 266

X~ = 15.06 df= 5 P= o.(n

It appears that governments filed criminal charges in virtually
all cases before 1890, but only in about three-fourths of the cases
in every decade after that. At first blush, then, the pattern of
cases over time confirms the notion that governments shifted
from criminal to civil sanctions.

However, regional differences explain much of the variation
in Table 9. Most of the early cases came from Massachusetts and
New York, where the first statutes and ordinances were passed.
Massachusetts statutes and Boston ordinances from the 1850s
and 1860s were the subject of much litigation; the same was true
of New York statutes and New York City ordinances from the
1860s and 1870s (Commonwealth v. Flannelly 1860; Polinsky v. Peo
ple 1878). Milk laws from other jurisdictions did not generate
many reported cases until the late 1880s. By the end of 1940,
however, the cases were coming from all around the country:
The cases represent 43 different jurisdictions.

The reported cases in New York involved criminal sanctions
far less often than the cases from other parts of the country. In
Table 10 we sort the cases again into four regions.

Table 10. Civil Versus Criminal Cases Filed by Government, by Region

Type Filed South East West New York Total

Criminal 92% 93% 90% 48% 78.9%
Civil 8% 7% 10% 52% 21.1%
N= 53 71 62 79 265

x2 = 64.08 df= 3 P= 0.009E-9

New York shifted from criminal to civil process fairly deci
sively and early (by 1890), while other states displayed much
more modest changes. Table 11 shows the shift from criminal to
civil filings in New York, along with the more stable rates of civil
and criminal filings in the rest of the country.:"

~2 One of the expected frequencies in Table 9 is less than 5. The Cramer's V for this
table = 0.235, suggesting a weak correlation between the decade of the decision and the
criminal or civil nature of the government enforcement.

~:~ As the values for p in Table 11 indicate, the differences over time in Other Re
gions are not significant, while the differences in New York are. One of the cells in the
cross-tabulation for Other Regions has an expected frequency of less than 5.

https://doi.org/10.2307/1512193 Published online by Cambridge University Press

https://doi.org/10.2307/1512193


86 Counting Cases About Milk

Table 11. Percentage of Civil Versus Criminal Cases Filed by Governments:
New York and Other Regions, over Tirne

Region

New York

Other Regions

Type Field 1860-1889 1890-1910 1911-1940

Criminal 100% 45% 28%
Civil 0% 55% 72%
N= 12 42 25

X2 = 17.13 df= 2 P= 0.0004

Criminal 97% 90% 91%
Civil 3% 10% 9%
N= 40 69 78

X2 = 2.17 df= 2 P= 0.338

Why did New York file civil cases so much more often? The
difference was not related to the number of years of experience
with milk cases in New York. Massachusetts enforced milk safety
laws for even more years than did New York, but never shied away
from criminal enforcement.v' More generally, states were just as
likely to file criminal charges after many years of experience with
their own milk safety laws as they were during the earliest en
forcement cases in the state. As a rough measure of the length of
enforcement experience within a single state, we calculated the
number of years elapsed between the first enforcement case in
the state and later cases. Thus, if the first enforcement case in
Louisiana was decided in 1887, then a case decided in Louisiana
in 1907 would receive a "years elapsed" score of 20. Table 12 di
vides the cases into quartiles based on the number of enforce
ment years elapsed in that state.

Table 12. Civil Versus Criminal Cases Filed by Government: Years Elapsed
Since First Enforcement Case, New York and Other Regions

0-7 yr 8-21 yr 22-34 yr 35-78 yr

New York Criminal 100% 1009b 46% 29%
Civil 0% 09b 54% 71%
N= 3 12 26 38

X2 = 21.8 df= 3 P= 0.0001

Other Regions Criminal 97% 87% 90% 92%
Civil 3% 13% 10% 8%
N= 68 54 40 25

X2 = 4.38 df= 3 P= 0.223

Again, outside of New York, the level of criminal filings did not
change significantly.:" The amount of enforcement experience

34 Of the 43 reported milk cases filed by governrnents in Massachusetts, only one
(decided in 1938) was a civil case.

35 Again, as the pvalues for Table 12 indicate, the differences between the expected
frequencies and the observed frequencies is significant for New York but not for Other
Regions. The tables for New York and for Other Regions both have two cells with ex
pected frequencies of less than 5.
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in a state (at least when measured in years) did not shift govern
ment enforcement efforts from criminal to civil.

Although the amount of time elapsed since the appearance
of milk regulations does not explain why New York depended
more heavily on civil enforcement, perhaps the sheer volume of
enforcement experience (regardless of the number of years
elapsed) explains the difference. New York had more published
cases than any other jurisdiction, and it is reasonable to guess
that New York handled more milk health litigation (published or
unpublished) than any other state, particularly since New York
boasted one of the most well-funded and active health depart
ments in the country.

Perhaps civil enforcement is better suited to high-volume
processing of claims. In theory, if some civil enforcement costs
(such as establishing a new network of health inspectors instead
of relying on the existing police force) are fixed, then a larger
system might have lower average enforcement costs because the
fixed costs are spread over more cases. While many potential ex
planations have some appeal, it is not possible-given the limited
information available in published cases-to pin down which of
the differences between New York and other jurisdictions truly
explain why civil enforcement was so much more attractive in
New York.

B. Distinctive Sanctions and Intent Requirements

Regulatory crimes, it is said, are a different animal. Unlike
the sentences for ordinary crimes, the sentences for regulatory
crimes use fines rather than imprisonment. Also, unlike ordinary
crimes, regulatory crimes often do not require the government
to prove some intent on the part of the defendant. Both of these
distinctive features showed up in the milk cases.

Fines were the overwhelming choice of sanctions in the crim
inal cases. Among the 177 milk cases in which a punishment was
imposed at trial after a criminal conviction, a fine was the only
sanction in all but five cases. Not many of the cases contained
information about the size of the fine imposed. In the few cases
that included this information, the fines ranged from $10 to
$500, with $25 as the most common amount. Fines were also the
most common authorizedpunishment under the criminal laws dis
cussed in these cases.:"

As for intent, there is no straightforward way to determine
whether a jurisdiction required the government to prove the de-

36 The cases describe about 240 different laws that imposed criminal sanctions (al
though this probably overstates the number of laws actually at issue in the cases, because
some laws might have been counted twice if the opinions in two or more cases referred to
the same law by different names or citations). Only a few of the cases specify the types of
punishments authorized under the law in question. The opinions mentioned 80 laws that
authorized criminal fines, while 32 of those 80 also authorized prison terms.
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fendant's intent at a particular moment in time. One could con
sult the text of every law in question, but it would be difficult to
assemble the material for every state and local govemment,"?
Moreover, the effort would not be worthwhile because there was
only a loose connection between the precise language of a statute
or ordinance and the government's need in a particular criminal
trial to present evidence of criminal intent. Even where the statu
tory language and the courts allowed the government to proceed
without proving an intent element, juries might have required
proof of intent before they would in fact convict. Prosecutors
might have hesitated to bring such cases without some proof that
the defendant was aware that he or she was doing wrong. Thus,
the legal system in operation may have required proof of intent
for this regulatory crime even though the statutory language did
not.

A review of some sample cases addressing the intent question
shows how imperfectly the legislative language predicted the type
of proof actually required. First, it was possible for a statute to
include language that clearly required proof of intent. A 1905
statute in Indiana offered one example: Whoever "shall knowingly
sell milk, the product of a sick or diseased or injured animal or
animals, or any milk produced from any cow fed upon the refuse
of any distillery or brewery, ... shall, on conviction, be fined not
less than fifty dollars nor more than five hundred dollars" (State
v. Squibb 1908). Courts would interpret language like this to re
quire proof that the defendant knew how the milk being sold
became substandard (Isenhour v. State 1901; City of New Orleans v.
Villere 1910). The presence of "intent" words in the statute or
ordinance did not remove all the difficult interpretive questions,
however. The courts had to decide which precise actions or con
ditions the actor had to desire or know.

A second possibility was for the statute to remain silent on
the question of intent. In this context, once again there were sev
eral routes open to the courts. Some courts faced with a statute
that did not use explicit intent language nevertheless interpreted
the statute to require some proof of intent. For instance, a 13
year-old Texas boy selling milk from his mother's cows obtained
a reversal of his conviction by showing that he did not know that
the milk he was selling was substandard despite the lack of ex
plicit statutory language on intent (Sanchez v. State 1889).

Other courts declared that statutes without any express re
quirement of mens rea did indeed create strict liability offenses.
Dairy parties commonly challenged their convictions because
they did not know that the milk was adulterated or otherwise be-

~~7 Few of the judicial opinions provide the full text of the law in question. Given
that virtually all of the statutes were revised or repealed long ago, and many of the cases
dealt with ordinances or local regulations (most not available in electronic databases), it
would take a massive effort to assemble all the legal texts.
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low standards. The courts, despite the novelty of the strict liability
concept, usually rejected these arguments. For instance, in Com
monwealth v. Wheeler (1910:416), the Massachusetts court dis
posed of this intent argument quickly:

The defendants offered to prove that they did not know and
had no reason to know that the milk contained less than the
prescribed quantity of milk solids. This was immaterial. It has
often been decided that, in the public interest, the burden of
ascertaining at his peril whether an article that he sells is within
the prohibition of a criminal statute may be put upon the
seller.

Since the precise language of the statutes and ordinances
does not reliably tell us whether proof of intent was necessary to
enforce the regulation, we can turn to the outcomes in milk cases
for additional clues about strict liability enforcement patterns. It
is possible to track how often the parties raised the issue of lack
of criminal intent and how often courts used this argument to
help resolve the case.

Not surprisingly, parties raised intent arguments in criminal
cases far more often than courts accepted them. Dairy parties
argued that the failure to prove some knowledge or intent on
their part was a reason not to enforce the milk health law in 46 of
219 criminal cases (21 %). Courts pointed to lack of intent or
knowledge as a reason not to enforce a milk law in only 11 crimi
nal cases (5%).

Dairy parties raised their intent arguments much more fre
quently in the early years than they did later, as the data in Table
13 show.:"

Table 13. Percentage of Criminal Cases in Which Parties Raised Issue of
Lack of Intent or Knowledge

Cases 1860-79 1880-89 1890-99 1900-09 1910-19 1920-29 1930-40 ToUd

N=
63%
16

35%
34

14%
28

15%
47

16% 13%
51 16
x2 = 25.77

11%
27

df= 6

21%
219

P= 0.000

Between 1860 and 1879, when the milk laws first began to appear
in the northeast, a majority of criminal defendants (63%) raised
an argument about their lack of intent or knowledge. By the
1880s, the number had dropped to 35%, and by the 1890s, the
number had leveled off at 14%.

Why did parties raise the intent argument less frequently in
later years? The cases do not answer this question. It could be
that legislatures amended the laws to require a showing of intent
(although this is not very likely, since the cases rarely mention

3H In the 7 x 2 version of Table 13 (containing both the percentage of cases where
the argument was raised and the percentage of cases where it was not), 2 cells (14.3%)
have expected counts of less than 5.
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this). Or, as mentioned previously, prosecutors might have pro
duced evidence of bad intent even though the law did not techni
cally require it. Some contemporary accounts suggested that
prosecutors pursued repeat offenders, where intent would be
easier to prove (Frank 1986). On the other hand, it is also possi
ble that the number of strict liability cases remained steady, but
defendants stopped raising the argument so much because it was
not very fruitful. Perhaps what began as a promising argument in
the 1860s was not worth raising so often by the 1890s. By then,
the legal culture had accepted what was once a novelty: the use of
strict liability in criminal cases.

c. An Equilibrium Hypothesis

We have now reviewed two features of government enforce
ment cases for milk regulation. First, government litigants in the
United States depended mostly on the criminal courts (along
with the threat of taking a potential case to criminal court) to
enforce the milk safety laws. The enforcement was mostly crimi
nal from the start, and remained that way, except in New York,
through 1940. Second, we confirmed that milk safety cases were
distinctive crimes, both in allowing strict liability and in the use
of monetary fines as a sanction. It is possible that these two obser
vations are related.

In theory, a criminal case should be more difficult for the
government to win than a civil case, because in a criminal case
the government has a higher standard of proof. The distinctive
features of regulatory crimes, however, appear to make the pros
ecutor's job easier. With strict liability crimes, a major element of
proof in the typical criminal case is no longer necessary: There is
no need to demonstrate that the defendant had a bad intent.
Also, the fact that only monetary fines are at stake could make
judges less determined to resolve doubts in favor of the defen-
dant.>" Defendants might also defend cases less aggressively with
the lesser sanction involved.

We hypothesize that governments continued to rely on crimi
nal sanctions over the long run because there was no great disad
vantage in using the criminal rather tha:n the civil process for
milk cases. The "payoff' for the government in criminal or civil
proceedings would be about the same (monetary sanctions in
both instances). Thus, the odds of winning the case would need
to be about as strong in criminal proceedings as in civil proceed
ings, or else the government would start to prefer the civil route.

39 It is also possible that the standard of proof simply does not matter very often.
While proof "beyond a reasonable doubt" might lead to a defense verdict in marginal
cases, the accounts of most criminal courtrooms suggest that such marginal cases are
uncommon; most are clear-cut cases favoring the governlnent (Mather 1973).
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This suggests that governments would win about the same num
ber of cases whether using civil or criminal courts.

Table 14 partially supports the hypothesis of an equilibrium
between civil and criminal success.

Table 14. Percentage of Various Outcome on Appeal for Government-Filed
Cases, with Dairy Party as Civil and Criminal Defendant

Dairy Party Outcomes

Loses
Wins, but Reg Valid
Wins, and Reg Invalid
N=

As Criminal Defendant

65%
23%
12%

211
x~ = 4.00

As Civil Defendant

69%
28%

3%
58

df = 2 P= 0.135

No matter whether the government filed its case in civil or in
criminal court, its chances of success on appeal stayed the same.
The table includes cases originally filed at the trial level by the
government, and then appealed by either party.

This pattern of outcomes-based mostly on appellate cases
tells only part of the story about the success of civil versus crimi
nal enforcement. We can say very little about the government's
victory rate in the trial court. The cases in our database might not
reflect the outcomes at the trial level, since the parties in many
milk enforcement cases did not appeal the final judgment en
tered at the trial court.

The government's rate of success in criminal cases could
have been lower at trial than on appeal because of assymmetrical
appeal rules. The defendant was allowed to appeal any criminal
conviction, but the government could only appeal in criminal
matters if the legal question arose before trial. Under these ap
peal rules, criminal cases in our sample would be skewed toward
cases that the government won at the trial level. This would cre
ate an exceptionally strong pool of cases for the government to
argue on appeal. The data suggest that this selection bias might
be at work. Among the criminal cases appearing in our published
appellate opinions, the government won 83% of them at trial.
Among the civil cases progressing to the appellate stage, the gov
ernment won 50% at trial.

Given the selection bias in the criminal cases reaching the
appeals stage, the government's victory rate at trial in all criminal
cases might have been lower than the rate in appealed criminal
cases. We cannot say whether the difference between the trial
and appellate levels would be large or small. Modern rates of
conviction in federal regulatory offenses average approximately
60% to 65% of all cases tried (Bureau of Justice Statistics
2001:11), which matches fairly closely the government's success
rate on appeal in criminal matters as shown in Table 14. Never
theless, the government could have been losing more often at
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the trial level in criminal matters than in civil matters, and our
appellate cases could have missed some of that difference.

A similar problem crops up when we consider the initial se
lection of cases for litigation. When government attorneys chose
milk cases to pursue in the trial court, they might have declined
more potential cases on the criminal side than they did in civil
litigation. Perhaps they required stronger evidence in criminal
matters. Again, our appellate cases do not help us picture the
government's decision to file or not to file a case at the trial level.

Nevertheless, our appellate cases do suggest some things
worth knowing about the relative merits of criminal versus civil
enforcement. The government won just as many criminal cases
on appeal as civil cases. This remained true throughout the 80
years covered in our study. The equal success rates are probably
not only a function of the cases selected for appeal. The govern
ment chose less than 20% of the criminal cases for appellate re
view, while criminal defendants chose most of the criminal ap
peals. On the civil side, the government and the civil defendants
each selected half of the civil matters to appeal. Yet the appellate
courts enforced milk safety regulations at similar rates in the
criminal and civil pools-even though different parties asked for
the appeal, and even though the weakest criminal cases never
reach the appeals court.

In this setting, it would be difficult for government attorneys
to see any advantage at the appellate level for filing civil cases.
Success rates in the appeals courts offered no strong reason for
governments to shift from criminal to civil enforcement. The
equivalent success rate on appeal combined with the similarities
between the civil and criminal processes at the trial level, such as
the similar remedies (monetary fines) available through both
processes. The two enforcement techniques stood in equilibrium
at the appellate level; there are reasons to believe the same was
true at the trial level. Thus, it is not surprising that the earliest
and most straightforward enforcement technique (the criminal
case) remained the most common for the entire 80-year period
of our study.

v. Conclusion

The government enjoyed great success over the years as it en
forced the milk safety laws. But some types of cases were harder
than others to enforce, and some periods of time were easier for
the government than others.

These enforcement difficulties were not an outgrowth of the
decision to use the criminal courts. The government labeled
these threats to the social order as crimes, but that did not in
spire more vigorous and effective defenses. Nor did the use of
criminal charges lead judges to resolve more doubts in favor of
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defendants. In the area of milk health, criminal proceedings re
sembled civil proceedings, including the government's chances
of winning or losing. There was no inherent advantage for the
government in civil enforcement. Lawmakers never treated the
choice of criminal versus civil sanctions as a momentous one, and
neither did the enforcers during the long years of litigation that
followed.

Governments had the most trouble enforcing the milk health
laws in times when the dairy parties asked for dramatically more,
and the courts gave them slightly more. The courts increased the
scope of the dairy party victories in a few cases, even though the
number of dairy party victories remained about the same. These
are signs-not definitive, but surely suggestive-of a change in
the legal environment, showing hostility to regulation during a
few decades at the start of the 20th century.

Although the judges did respond to some degree to the dairy
parties' more ambitious claims, the cases show stability on the
part ofjudges. There was no widespread aggressive use of federal
or state constitutions and no judicial effort to block the strict lia
bility crimes, however much those crimes conflicted with tradi
tional principles of criminal law. Taken as a group, the judges
acted conservatively-in the sense of slowing and moderating le
gal change.

This judicial behavior becomes visible when we step away
from the favorite raw material of legal history: the text of a few
prominent appellate opinions or treatises that discuss issues of
constitutional law in detail. To be sure, ideas matter. Ideas about
constitutional due process and about the proper reach of the
criminal law have occupied lawyers and judges as regulation has
grown in American life. But patterns in the outcomes, the par
ties, and the dates and places of enforcement tell us as much as
the ideas themselves.
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People v. Candion, 34 N.E. 759
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(N.Y. Sup. Ct. 1894)
Deems v. Baltimore, 30 A. 648 (Md.
1894)
People v. Lamb, 32 N.Y.S. 584
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App. Term 1897)
People v. Spees, 46 N.Y.S. 995 (N.Y.
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Sloggy v. Crescent Creamery Co., 75
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App. Div. 1903)
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N.E. 218 (Mass. 1903)
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State ex rel. Smith v. Smith, 68 N.E.
1044 (Ohio 1903)
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Lowe v. Conroy, 97 N.W. 942 (Wis.
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State v. McKinney, 74 P. 1095
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603 (Mass. 1905)
City of St. Louis v. Liessing, 89
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Co., 89 S.W. 617 (Mo. 1905)
City of St. Louis v. Schuler, 89 S.W.
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Jewett Bros. & Jewett v. Smail, 105
N.W. 738 (S.D. 1905)
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552 (1905)
St. John v. New York, 201 U.S. 633
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Adams v. City of Milwaukee, 129
N.W. 519 (Wis. 1911)
People v. Wiggins, 94 N.E. 610
(N.Y. 1911)
Genesee Valley Milk Products Co. v.
JH. Jones Corp., 128 N.Y.S. 190
(N.Y. Sup. Ct. 1911)
Commonwealth v. Drew, 94 N.E.
682 (Mass. 1911)
Boston Dairy Co. v. JH. Jones Corp.,
129 N.Y.S. 70 (N.Y. App. Term
1911)
Commonwealth v. Boston White
Cross Milk Co., 95 N.E. 85 (Mass.
1911)
Commonwealth v. Graustein, 95
N.E. 97 (Mass. 1911)
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Borden's Condensed Milk Co. v.
Board of Health of Montclair, 80 A.
30 (NJ. 1911)
City of St. Louis v. Ameln, 139 S.W.
429 (Mo. 1911)
City of St. Louis v. Scheer, 139 S.W.
434 (Mo. 1911)
City of St. Louis v. Meyer, 139 S.W.
438 (Mo. 1911)
City of St. Louis v. Iud, 139 S.W.
441 (Mo. 1911)
City of St. Louis v. Kellmann, 139
S.W. 443 (Mo. 1911)
City of St. Louis v. Kruempeler, 139
S.W. 446 (Mo. 1911)
City of St. Louis v. Schulte, 139
S.W.449 (Mo. 1911)
City of St. Louis v. Niehaus, 139
S.W. 450 (Mo. 1911)
Karlen v. Hadinger, 132 N.W. 591
(Wis. 1911)
Commonwealth v. Phelps, 96 N.E.
69 (Mass. 1911)
District of Columbia v. Thompson,
37 App. D.C. 420 (1911)
People v. Abramson, 131 N.Y.S. 798
(N.Y. App. Div. 1911)
Carpenter v. Ci(~ of Little Rock, 142
S.W. 162 (Ark. 1911)
People v. McDermott Dairy Co., 132
N.Y.S. 329 (N.Y. App. Term
1911)
State v. Smith, 57 So. 426 (Fla.
1912)
Hill v. Fetherolf, 84 A. 677 (Pa.
1912)
People v. Russell, 134 N.Y.S. 1068
(N.Y. App. Term 1912)
State v. Elam, 136 N.W. 59 (Neb.
1912)
State v. Miller, 124 P. 361 (Kan.
1912)
State v. Goodhue, 126 P. 986 (Ore.
1912)
Syracuse Ice Cream Co. v. City of
Cortland, 138 N.Y.S. 338 (N.Y.
App. Div. 1912)
State v. Closser, 99 N.E. 1057 (Ind.
1912)
State v. Burnam, 128 P. 218
(Wash. 1912)

Ridgeway v. City of Bessemer, 64 So.
189 (Ala. 1913)
Bellows v. Raynor, 101 N.E. 181
(N.Y. 1913)
Dade v. United States, 40 App.
D.C. 94 (1913)
Alston v. Ball, 77 S.E. 727 (S.C.
1913)
People v. Abramson, 101 N.E. 849
(N.Y. 1913)
Weyman v. City of Newport, 156
S.W. 109 (Ky. 1913)
Adams v. Millvaukee, 228 u.S. 572
(1913)
Revis v. Superior Court, 134 P.
1159 (Cal. 1913)
State v. Thorp, 143 N.W. 202
(Neb. 1913)
People v. Frudenberg, 103 N.E. 166
(N.Y. 1913)
Libby, McNiel, & Libby v. United
States, 210 F. 148 (4th Cir. 1913)
Bd. of Health of Covington v.
Kollman, 160 S.W. 1052 (Ky.
1913)
City of Asheville v. Nettles, 80 S.E.
236 (N.C~. 1913)
Koy v. City of Chicago, 104 N.E.
1104 (Ill. 1914)
State v. Hutchinson Ice Cream Co.,
147 N.W. 195 (Ia. 1914)
Whitcomb v. Boston Dairy Co., 105
N.E. 554 (Mass. 1914)
Commoruoealili v. Crowl, 91 A. 922
(Pa. 1914)
People v. McDermott Dairy Co., 149
N.Y.S. 906 (N.Y. App. Term
1914)
People v. Martin, 151 N.Y.S. 69
(N.Y. App. Term 1915)
State v. At/eyer, 146 P. 1007 (Kan.
1915)
Commoruoealtli v. Elm Farm Milk
Co., 108 N.E. 911 (Mass. 1915)
Merle v. Beifeld, 194 Ill. 364
(1915)
Cory v. Graybill, 149 P. 417 (Kan.
1915)
People v. Blajian, 154 N.Y.S. 123
(N.Y. App. Term 1915)
Kansas City v. Henre, 153 P. 548
(Kan. 1915)
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Durand v. Dyson, III N.E. 143
(Ill. 1915)
State v. Entunstle, 95 A. 306 (R.1.
1916)
Luchini v. Roux, 157 P. 554 (Cal.
1916)
City of Newport v. French. Bros.
Bauer, 183 S.W. 532 (Ky. 1916)
State v. Stokes, 98 A. 294 (Conn.
1916)
City of Chicago v. Chicago & N. W
Ry. Co., 113 N.E. 849 (Ill. 1916)
Crolvl v. Commonwealth, 242 U.S.
153 (1916)
Hutchinson Ice Cream Co. v. Iowa,
242 U.S. 153 (1916)
City of Owensboro v. Evans, 189
S.W. 1153 (Ky. 1916)
City of New Orleans v. Toea, 75 So.
238 (La. 1917)
Mannix v. Prost, 164 N.Y.S. 1050
(N .Y. Sup. Ct. 1917)
People ex rel. Levy Dairy V. Wilson,
166 N.Y.S. 211 (N.Y. App. Div.
1917)
Hebe CO. V. Calvert, 246 F. 711
(S.D. Ohio 1917)
Bartollotti V. Police Court of Los A n
geles, 170 P. 161 (Cal. 1917)
Rosenbusch V. Ambrosia Milk Corp.,
168 N.Y.S. 505 (N.Y. App. Div.
1917)
Commonwealth v. Titcomb, 118 N.E.
328 (Mass. 1918)
Race v. Kruit, 118 N.E. 853 (N.Y.
1918)
People v. Beakes Dairy Co., 119
N.E. 115 (N.Y. 1918)
Union Dairy Co. v. United States,
250 F. 231 (7th Cir. 1918)
Creaghan v. Mayor, etc. of Balti
more, 104 A. 180 (Md. 1918)
Quarternick v. State, 204 S.W. 328
(Tex. 1918)
Zenkel V. Oneida Cty. Creameries
Co., 171 N.Y.S. 676 (N.Y. Sup. Ct.
1918)
Cofman v. Ousterhous, 168 N.W.
826 (N.D. 1918)
Hebe v. Shaw, 248 U.S. 297
(1919)
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People V. Steinbeck, 173 N.Y.S. 791
(N.Y. App. Div. 1919)
Mayor and Alderman ofJersey City
v. Hennessey, 106 A. 405 (NJ.
1919)
Fuqa V. City of Birmingham, 82 So.
626 (Ala. 1919)
People v. Kuperschmid, 176 N.Y.S.
828 (N.Y. App. Term 1919)
People V. Hamilton, 177 N.Y.S. 222
(N.Y. App. Div. 1919)
People V. Eaton, 215 S.W. 100
(Tex. 1919)
City of Lauirence v. Kagi, 185 P. 60
(Kan. 1919)
Rost V. Key and Chapell Dairy Co.,
216 Ill. 497 (1920)
People V. Hart, 181 N.Y.S. 796
(N.Y. Sup. Ct. 1920)
State V. Kirkpatrick, 103 S.E. 65
(N.C. 1920)
Pfeffer v. City of Milwaukee, 177
N.W. 850 (Wis. 1920)
People V. Corcoran, 186 N.Y.S. 366
(N.Y. Co. Ct. 1920)
Albright v. Douglas County, 194 P.
913 (Kan. 1921)
People ex. rel. Ogden V. McGowan,
195 N.Y.S. 286 (N.Y. Sup. Ct.
1921)
State V. n-u. 115 A. 296 (Vt.
1921)
City of Dallas V. Cluck & Murphy,
234 S.W. 582 (Tex. 1921)
Bitner V. State, 134 N.E. 451
(Ohio 1921)
Liebermain V. Sheffield Farms-Slaw
son-Decker Co., 191 N.Y.S. 593
(N.Y. App. Term 1921)
Knox County V. Kreis, 236 S.W. 1
(Tenn. 1922)
Moll V. City of Lockport, 194 N.Y.S.
250 (N.Y. Sup. Ct. 1922)
City of St. Louis V. Kellmann, 243
S.W. 134 (Mo. 1922)
State V. Emery, 189 N.W. 564 (Wis.
1922)
City of New Orleans V. Vinci, 96 So.
110 (La. 1922)
Gardenhire V. State, 221 P. 228
(Ariz. 1923)
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State v. Edwards, 121 S.E. 444
(N.C. 1924)
Commonwealth v. Brandon Farms
Milk Co., 144 N.E. 381 (Mass.
1924)
Herkimer v. Potter, 207 N.Y.S. 35
(N.Y. Sup. Ct. 1924)
Schulte v. Fitch, 202 N.W. 719
(Minn. 1925)
J Aron Co. v. Sills, 148 N.E. 717
(N.Y. 1925)
Knese v. Kinsey, 282 S.W. 437
(Mo. 1926)
Fevold v. Bd. of Supervisors of Web
ster City, 210 N.W. 139 (Iowa
1926)
Jefferson Dairy Co. v. Williams, 112
So. 125 (Ala. 1927)
Redmond v. Borden Farm Products
Co., Inc., 157 N.E. 838 (N.Y.
1927)
Walker v. City of Birmingham, 112
So. 823 (Ala. 1927)
State v. Heldt, 213 N.W. 578 (Neb.
1927)
State v. Langlade County Creamery
Co., 213 N.W. 664 (Wis. 1927)
Leontas v. Savannah, 138 S.E. 154
(Ga. 1927)
Hoar v. City of Lancaster, 137 A.
664 (Pa. 1927)
Fantroy v. Schirmer, 296 S.W. 235
(Mo. 1927)
Ritchie v. Sheffield Farms Co., Inc.,
222 N.Y.S. 724 (N.Y. Mun. Ct.
1927)
Lausen v. Board of Supervisors of
Harrison City, 214 N.Y. 682 (Ia.
1927)
Ryder v. Pyrke, 224 N.Y.S. 289
(N.Y. Sup. Ct. 1927)
Korth v. City of Portland, 261 P.
895 (Ore. 1927)
Phelps v. Thornburg, 221 N.W. 835
(Ia. 1928)
City of Milwaukee v. Childs Co., 217
N.W. 703 (Wis. 1928)
Carlson v. Turner Centre System,
161 N.E. 245 (Mass. 1928)
Leontas v. Walker, 142 S.E. 891
(Ga. 1928)

Gustafson v. Trocke Cafeteria Co.,
219 N.W. 159 (Minn. 1928)
State v. Waldo, 5 S.W.2d 653 (Mo.
1928)
Root v. Mizel, 117 So. 380 (Fla.
1928)
State v. Jones, 220 N.W. 373 (Wis.
1928)
People v. Teuscher, 162 N.E. 484
(N.Y. 1928)
State v. Wallace, 221 N.W. 712
(Neb. 1928)
Peverill v. Bd. of Supervisors of
Black Hawk County, 222 N.W. 535
(Ia. 1928)
Streff v. Gold Medal Creamery Co.,
273 P. 831 (Cal. 1928)
State v. Commissioners of Miami
County, 165 N.E. 502 (Ohio
1929)
Witt v. Klimm, 274 P. 1039 (Cal.
1929)
Kroplin v. Truax, 165 N.E. 498
(Ohio 1929)
State v. Edwards, 146 A. 382
(Conn. 1929)
Lang's Creamery, Inc. v. City of Ni
agara Falls, 167 N.E. 464 (N.Y.
1929)
Black v. }>owell, 226 N.W. 910
(Mich. 1929)
People v. Stimer, 226 N.W. 899
(Mich. 1929)
State v. Kistler, 227 N.W. 319
(Neb. 1929)
Noble v. Carlion, 36 F.2d 967 (S.D.
Fla. 1930)
People v. Shoemaker, 239 N.Y.S. 71
(N.Y. App. Div. 1930)
Grider v. City of Ardmore, 287 P.
776 (Okla. 1930)
State v. Splittberger, 229 N.W. 332
(Neb. 19~30)

People v. Perretta, 171 N.E. 72
(N.Y. 1930)
Patrick v. Riley, 287 P. 455 (Cal.
1930)
Denver Milk Bottle, Case, & Can
Exchange v. McKinzie, 287 P. 868
(Colo. 1930)
Shelton v. City of Shelton, 150 A.
811 (Conn. 1930)
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People v. Ryan, 243 N.Y.S. 644
(N.Y. App. Div. 1930)
Loftus v. Department of Agriculture,
232 N.W. 412 (Ia. 1930)
McAteer v. Sheffield Farms Co., Inc.,
152 A. 469 (NJ. 1930)
Martinez v. People of Porto Rico, 46
F.2d 427 (1st Cir. 1931)
Whipp v. United States, 47 F.2d
496 (6th Cir. 1931)
Belzung v. State, 36 S.W.2d 397
(Ark. 1931)
State v. Knudtsen, 236 N.W. 696
(Neb. 1931)
n-« National Stores v. Lewis, 155
A. 534 (R.I. 1931)
Stephens v. Oklahoma City, 1 P.2d
367 (Okla. 1931)
Whitney v. Watson, 157 A. 78
(N.H. 1931)
Commonwealth v. Rapoza, 178 N.E.
530 (Mass. 1931)
Leaman v. District of Columbia, 60
App. D.C. 395 (1932)
Pacific Coast Dairy v. Police Court of
City and County of San Francisco, 8
P.2d 140 (Cal. 1932)
Hacker v. Barnes, 7 P.2d 607
(Wash. 1932)
City of Frankfort v. Commonwealth,
49 S.W.2d 548 (Ky. 1932)
State v. Board of Commissioners of
Pine County, 243 N.W. 851 (Minn.
1932)
Peverill v. Dept. of Agriculture, 245
N.W. 334 (Ia. 1932)
Milk Bottlers' Federation v. Muncy,
Inc., 261 N.Y.S. 514 (N.Y App.
Div. 1932)
City and County of Denver v. Gib
son, 24 P.2d 751 (Colo. 1933)
McAllister v. Stevens and Sanford,
Inc., 265 N.Y.S. 142 (N.Y. Mun.
Ct. 1933)
Minte v. Baldwin, 289 u.s. 346
(1933)
Logan v. Alfieri, 148 So. 872 (Fla.
1933)
State ex rei. Hanna v. Spitler, 190
N.E. 584 (Ohio 1933)
Crowley v. Idaho Industrial Training
School, 26 P.2d 180 (Id. 1933)
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State ex rei. Larson v. City of Minne
apolis. 251 N.W. 121 (Minn.
1933)
Grandview Dairy, Inc. v. Baldwin,
269 N.Y.S. 116 (N.Y. App. Div.
1934)
People v. Anderson, 189 N.E. 338
(Ill. 1934)
People v. Huls, 189 N.E. 347 (Ill.
1934)
Witte v. McLaughlin, 189 N.E. 350
(Ill. 1934)
Chevy Chase Dairy v. Mullineaux,
63 App. D.C. 259 (1934)
City of Des Moines v. Fowler, 255
N.W. 880 (Ia. 1934)
Great Atlantic and Pacific Tea Co.
v. Gwilliams, 76 S.W.2d 65 (Ark.
1934)
Henry Morris, Inc. v. Department of
Health, 254 N.Y.S. 90 (N.Y. App.
Div. 1934)
People v. Bratowsky, 276 N.Y.S. 418
(N.Y. Mag. Ct. 1934)
F.W Woolworth Co. v. Wilson, 74
F.2d 439 (5th Cir. 1934)
City of Quincy v. Burgdorf, 235 Ill.
560 (1934)
Sheffield Farms v. Seamen, 177 A.
372 (NJ. 1935)
People v. Linden Farms Milk &
Cream Co., Inc., 280 N.Y.S. 144
(N.Y. App. Div. 1935)
Bourcheix v. Willow Brook Dairy,
196 N.E. 617 (N.Y. 1935)
Grant v. Leavell, 82 S.W.2d 283
(Ky. 1935)
Miller v. Williams, 12 F. Supp. 236
(D. Md. 1935)
Coelho v. Truckell, 48 P.2d 697
(Cal. 1935)
Coleman v. City of Little Rock, 88
S.W.2d 58 (Ark. 1935)
Anderson v. City of Tampa, 164 So.
546 (Fla. 1935)
State v. Brockwell, 183 S.E. 378
(N.C. 1936)
Hickman v. St. Louis Dairy Co., 90
S.W.2d 177 (Mo. 1936)
Associated Dairies of Wichita v.
Fletcher, 56 P.2d 106 (Kan. 1936)
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Swift & Co. v. Blackwell, 84 F.2d
130 (4th Cir. 1936)
Colonna v. Rosedale Dairy Co., 186
S.E. 95 (Va. 1936)
Anderson v. Russell, 268 N.W. 386
(S.D. 1936)
Wichita Natural Milk Producers v.
Capp, 59 P.2d 29 (Kan. 1936)
Wright v. Richmond County Dept. of
Health, 186 S.E. 815 (Ga. 1936)
Tennessee Dairies, Inc. v.
Seibenhausen, 99 S.W.2d 323 (Tex.
1936)
Urban v. Taylor, 188 A. 232 (NJ.
1936)
Crowley v. Lane Drug Stores, 189
S.E. 380 (Ga. 1936)
Menaker v. Supplee-Wills-jones Milk
Co., 189 A. 714 (Pa. 1937)
La Franchi v. City of Stanta Rosa,
65 P.2d 1301 (Cal. 1937)
Stanisclaus County Dairymen's Pro
tective Assoc. v. Stanislaus Count,
65 P.2d 1305 (Cal. 1937)
Highland Farms Dairy, Inc. v. Ag
new, 300 U.S. 608 (1937)
Gilchrist Drug Co. v. City of Bir
mingham, 174 So. 609 (Ala. 1937)
People v. Soiefer Farms, Inc., 295
N.Y.S. 177 (N.Y. App. Div. 1937)
Robertson v. Commonwealth, 191
S.E. 773 (Va. 1937)
Milk Control Bd. of Indiana v.
Phend, 9 N.E.2d 121 (Ind. 1937)
City of Rockford v. Hey, 9 N.E.2d
317 (Ill. 1937)
People v. Powell, 274 N.W. 372
(Mich. 1937)
Kelly v. Ouachith Dairy Dealers Co
operative Association, Inc., 175 So.
499 (La. 1937)
City of Phoenix v. Breuninger, 72
P.2d 580 (Ariz. 1937)
John E. Rosasco Creameries, Inc. v.
Cohen, 11 N.E.2d 908 (N.Y. 1937)
Silverman v. Department of Health
of New York City, 300 N.Y.S. 979
(N.Y. App. Div. 1937)
McKenna v. City of Galveston, 113
S.W.2d 606 (Tex. 1938)
State v. McCosh, 279 N.W. 775
(Neb. 1938)

Steinberg v. Bloom, 5 N.Y.S.2d 774
(N.Y. App. Term 1938)
Buhler v. Dept. of Agriculture, 280
N.W. 367 (Wis. 1938)
People v. Eichen, 5 N.Y.S.2d 817
(N.Y. Sp. Sess. 1938)
Aguiar and Bello v. Brock, 24 F.
Supp. 692 (S.D. Cal. 1938)
Smith v. McClary, 82 P.2d 712
(Cal. 1998)
McKinne.y v. State, 199 S.E. 115
(Ga. 1938)
Brielman v. Monroe, 17 N.E.2d 187
(Mass. 1938)
Alfonso Brothers v. Brock, 84 P.2d
515 (Cal. 1938)
Poole and Creber Market Co. v.
Breslhears, 125 S.W.2d 23 (Mo.
1938)
Pure Milk Producers & Distributors
Assoc. v. Morton, 125 S.W.2d 216
(Ky. 1939)
Economy Dairy v. Kerner, 20 N.E.2d
568 (Ill. 1939)
Holcombe v. Georgia Milk Producers
Confederation, 3 S.E.2d 705 (Ga.
1939)
State v. McLeod, 190 So. 596 (Fla.
1939)
Arden Farms Co. v. City of Seattle,
99 P.2d 415 (Wash. 1939)
State v. Maitrejean, 192 So. 361
(La. 1939)
Gray v. Pet Milk Co., 108 F.2d 974
(7th Cir, 1940)
Economy Dairy v. Kerner, 25 N.E.
2d 108 (Ill. 1940)
Commoruoealtii v. Licini, 10 A.2d
923 (Pa. 1940)
Rossman v. City of Moultrie, 7
S.E.2d 270 (Ga. 1940)
Conforto u. Cloverland Dairy Prod
ucts, 194 So. 43 (La. 1940)
S.H. Kress v. Dept. of Health of City
of New York, 27 N.E.2d 431 (N.Y.
1940)
Carter v. St. Louis Dairy Co., 139
S.W.2d 1025 (Mo. 1940)
Nelson v. West Coast Dairy, 105
P.2d 76 (Wash. 1940)
Stickley v. Givens, 11 S.E.2d 631
(Va. 1940)
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Dusinberre v. Noyes, 31 N.E.2d 34
(N.Y. 1940)
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Milk Commission v. Dade County
Dairies, Inc., 200 So. 83 (Fla.
1940)
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Appendix B: Key Variables Tracked

Date Decided: the date of the reported Judicial decision. When
the month and date were unknown, coders entered January
1.

Enforcer: the type of party enforcing the milk health regulation,
whether as prosecutor, civil plaintiff, or civil defendant. Pos
sibilities included state health regulator, local health regula
tor, local police, state and local officials working together,
private party, federal officials, and unknown.

Dairy Party Litigation Status: the litigation status of the dairy
party. Possibilities include criminal defendant, civil plaintiff,
and civil defendant. For civil forfeiture actions, dairy parties
are coded as civil defendants. For habeas corpus cases, dairy
parties are coded as criminal defendants.

Disposition at Trial: the outcomes at trial could be (1) in favor of
the dairy party, (2) in favor of the enforcer but no sanction
imposed (as when the dairy party was the plaintiff), and (3)
in favor of the enforcer with some sanction imposed on the
dairy party.

Sanction Type: the type of sanction imposed at trial, civil or crim
inal. For criminal sanctions, the coders determined whether
the sanction was a fine or incarceration, and noted the
amount of fine or length of incarceration when the case men
tioned this fact.

Appeal Disposition: outcome in the reported case. Options in
cluded (1) enforcer wins, (2) dairy party wins but regulation
remains valid for future enforcement, and (3) dairy party
wins and enforcement of this regulation is blocked for some
category of cases in the future.

Party Reasons Against Enforcement: the coders noted the rea
sons that parties raised to convince the court not to enforce
the milk regulation. Reasons included (1) regulation con
trary to or beyond statutory authority, (2) regulation in con
flict with Constitution, (3) lack of notice to dairy party as re
quired by law, (4) no proof of dairy party's intent to
adulterate milk, (5) no proof of other knowledge or purpose,
(6) improper state conduct during investigation, and (7)
other.

Party Reasons Favoring Enforcement: the coders noted the rea
sons that parties gave in favor of enforcing the milk regula
tion, including (1) consistent with statutory authority, (2)
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consistent with Constitution, (3) effectiveness in improving
health of milk supply, (4) proper exercise of police power,
and (5) other.

Court Reasons: the coders noted the reasons that the court relied
upon in enforcing or refusing to enforce the regulation. The
types of reasons were the same as those tracked for parties.

Law Level: the level of government responsible for passing the
regulation at issue. Possibilities included state statute, state
regulation, city ordinance, local regulation, federal law, com
mon law, and others.

Date of Passage: date of passage of statute or regulation at issue.

Regulation Type: the dairy practices regulated and tests required
under the law. Possibilities include milk from uninspected or
diseased cows, operating without license, improper pasteuri
zation, failure to pasteurize, adulteration of milk with water,
adulteration of milk with other substances, sale without
proper labels, storage at improper temperature, storage in
unsealed or unsanitary containers.

Sanctions authorized: the types of sanctions authorized under
the statute or regulation at issue.
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