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European constitutional identity as an implicit limit to amending EU
treaties – General trend towards acknowledging implicit constraints to
constitutional amendments as well as empowering supreme courts and
constitutional courts to monitor ‘unconstitutional constitutional
amendments’ – Substantive limits to revising EU treaties essentially based on
Article 2 TEU – Conditionality mechanism rulings as a point of departure for
speculating on the emergence of a European constitutional identity – ECJ’s
competence to review EU treaty amendments with a self-restrained approach as a
last resort mechanism.

I

Legal debates over constitutional identity are long-standing in the field of comparative
constitutional law.1 Constitutional identity is generally conceived as the fundamental
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1As Rosenfeld pointed out, ‘the roots of constitutional identity go back to Aristotle who insisted
that the identity of a state did not depend on its physical characteristics, but on its constitution’: see
M. Rosenfeld, ‘Constitutional Identity’, in M. Rosenfeld and A. Sajó (eds.), The Oxford Handbook of
Comparative Constitutional Law (Oxford University Press 2012) p. 756. In a more contemporary
setting than the one mentioned by Rosenfeld, who traced the study of this legal phenomenon
back to ancient Greek times, the controversial scholar Carl Schmitt also devoted special attention to
this legal category: see C. Schmitt, Verfassungslehre (Duncker & Humblot 1989). More recently,
see G.J. Jacobsohn, Constitutional Identity (Harvard University Press 2010).
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basis of a legal order that lies beyond the reach of constitutional amendment power.2

The idea of limits on constitutional amendment is anything but new, yet it has gained
momentum of late among a variety of scholars and in certain jurisdictions.3 In
addition to the eternity clauses many constitutions already contain, more and more
jurisdictions across the globe are acknowledging an implicit unamendable core of the
constitutional text and, in some cases, courts are even assuming the power to enforce
respect for those constitutional boundaries. Because of its contested constitutional
foundation,4 borrowing the so-called ‘unconstitutional constitutional amendment’
doctrine in EU law appears much more problematic.

Not to be confused with constitutional identity is a similarly worded legal category
found in the EU legal system: national identity. While constitutional identity refers to
anad intradimension– i.e. the intangiblenucleusof the constitution–national identity
performs anad extra functionas a generalprincipleofEUlawgoverning the relationship
between the national legal orders of the member states and the supranational legal
system.5 Incontrast to thenational identityclause laiddown inArticle4(2)TEU,which
has been extensively studied, the notion of constitutional identity as applied to the EU
legal order remains a widely neglected legal notion.6 Similarly, another nominal
clarification is pertinent here. The expressions ‘European identity’ and ‘European
constitutional identity’ are not used interchangeably in this research; their meanings
differ. Taking the image of two concentric circles as a reference, European identity
would be the more general term encompassing European constitutional identity, the
latter having a narrower scope of application. Unlike European identity, which alludes
to the distinctive legal elements of the EU legal order, I use European constitutional

2The emphasis in this article is on one particular dimension of the notion of constitutional
identity, which is related to the limits to constitutional amendments. However, constitutional
identity is a more complex concept that refers more generally to the idea of constitutional stability
over time and the distinction between distinctiveness and universalism. See M. Rosenfeld, The
Identity of the Constitutional Subject: Selfhood, Citizenship, Culture and Community (Routledge
2010).

3See e.g. R. Albert, Constitutional Amendments: Making, Breaking and Changing Constitutions
(Oxford University Press 2019); Y. Roznai, Unconstitutional Constitutional Amendments: The Limits
of Amendment Power (Oxford University Press 2017); S. Suteu, Eternity Clauses in Democratic
Constitutionalism (Oxford University Press 2021).

4R. Dehousse, ‘The European Union’, in D. Olivier and C. Fusaro (eds.), How Constitutions
Change: A Comparative Study (Hart Publishing 2011) p. 69-70.

5Making this distinction between an ad intra and an ad extra dimension, see M.J. Roca
Fernández, ‘La identidad constitucional en la Unión Europea: una bisagra integradora de las
diversidades nacionales’, in J. García Roca and R. Bustos Gisbert (eds.), Identidades europeas,
subsidiariedad e integración (Thomson Reuters-Aranzadi 2022) p. 64.

6Some scholars even argue that ‘a lacuna in the debate on identity seems to be the notion of a EU
constitutional identity’ (emphasis added). See G. van der Schyff et al., ‘Introduction: Exploring the
Concept of a Constitutional Identity for the European Union’, in J. de Poorter et al. (eds.), European
Yearbook of Constitutional Law 2022: A Constitutional Identity for the EU? (Springer 2023) p. 2.
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identity more precisely to confine it strictly to the theory of constitutional identity that
has been developed by some constitutional courts in the national sphere as a limit on
constitutional amendment power.

All the foregoing considerations beg a fundamental question: is there actually
such a thing as a European constitutional identity? If so, can it fulfil an ad intra
function as an insurmountable limit to treaty revision subject to judicial review?

It is worth giving an example to better illustrate a case where the European
constitutional identity is at stake. Let us consider a hypothetical scenario of
democratic regression in the EU in which there is also a growing scepticism towards
the European project. In particular, there is an initiative on the part of the member
states to return to a supranational model in which they have more competences at
the expense of the Union. Would the member states be entitled to amend the
treaties to abolish the European Parliament? There is little doubt that such a major
change would amount to a violation of the European constitutional core. It would
be an inadmissible interference with themost elementary notion of the principle of
democracy. If this is a somewhat radical example, a more subtle proposal for change
could be considered: would the treaties enable the member states to formally
maintain the European Parliament but strip it of its co-legislative function? Still, it
seems disproportionate to deprive the European Parliament of a competence that is
inextricably linked to any parliamentary institution. Finally, to take a more refined
example that might genuinely raise a serious doubt, what if the Parliament were
simply stripped of the power it shares with the Council to draw up the budget?

However hypothetical and removed from the political agenda these three
questions are, they are very interesting from a theoretical point of view. Despite
growing discussion about possibly imminent treaty amendments, no one has as
yet argued for adding an eternity clause or advanced some other proposal that
would empower the ECJ to police ‘unconstitutional constitutional amendments’.7

Affirming the emergence of European identity as a legal concept in the EU legal
order seems now uncontroversial. Yet it has gone largely unexplored in the scholarship
and even more so by the Court of Justice. It has attracted, however, recent attention
from the Luxembourg court in two landmark rulings dealing with Regulation 2020/
2092, which established a conditionality mechanism to protect the Union’s budget in
the context of the EU rule of law crisis.8 For the first time, the ECJ explicitly referred
to European identity, which has been associated with EU values enshrined in Article 2
TEU. Admittedly, nothing in this judgment connects European identity to EU treaty

7Analysing the prospects of revising the treaties in the near future, seeG. Barrett, ‘Reforming the
Treaties’, EU Law Live, 15 December 2023, https://eulawlive.com/op-ed-reforming-the-treaties-
by-gavin-barrett/, visited 27 December 2024.

8ECJ 22 February 2022, Case C-156/21, Hungary v European Parliament and Council of the
European Union, ECLI:EU:C:2022:97, para. 127; ECJ 22 February 2022, Case C-157/21, Poland
v European Parliament and Council of the European Union, ECLI:EU:C:2022:98, para. 145.
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amendments. Nonetheless, it leaves room to reflect upon the idea of European
constitutional identity as a parameter to monitor future EU treaty amendments.

Against this backdrop, the aim of this article is to analyse the original idea of
European constitutional identity. To be more precise, my research examines whether
this legal notion could be conceived as an implicit limit on EU treaty amendments
and, if so, whether the ECJ would have jurisdiction to control its boundaries. For that
purpose, this article is structured in three parts. The first part explores what, if any,
procedural and substantial limits to EU treaties amendments are operative. Second,
the rising idea of European constitutional identity will be analysed in terms of its
potential impact on the theoretical framework regulating treaty change. Last, the
thorny issue of judicial review of treaty revisions will be taken up.

A EU :    


Before starting, a preliminary remark to acknowledge the assumption that the EU
can be conceived in constitutional terms and, more importantly, that EU treaties
can be deemed, to a considerable extent, as the constitution of the EU.9 At this
point of European integration, that a process of constitutionalisation is underway is
widely recognised; in fact scholars have been studying the EU through the lens of
constitutional law for decades.10 The failed ratification of the European
Constitution in 2005 does not refute this assumption, as the Treaty of Lisbon
inherited most of that text’s fundamental features. Moreover, the ECJ has
consistently endorsed this approach in its case law, even equating the treaties to the
‘basic constitutional charter’11 of the EU.12 With this endorsement in mind, the
purpose of this inquiry is to apply the theory of constitutional change in EU law
and, more critically, to examine the idea of constitutional identity at the EU level.

9The basic legal texts of EU law – the TEU, TFEU and Charter – could be considered as
comprising the constitution of the EU legal order. Regardless, it would be necessary to adopt a
restrictive perspective as not all of the provisions in those treaties are constitutional in nature.

10See e.g. J.H.H. Weiler, ‘The Transformation of Europe’, 100 The Yale Law Journal (1981)
p. 2403.

11ECJ 23 April 1986, Case C-294/83, Parti écologiste ‘Les Verts’ v European Parliament, ECLI:
EU:C:1986:166, para. 23. More recently, employing similar labels to characterise the constitutional
nature of the EU treaties, ECJ 14 December, Opinion 1/91,Draft Agreement Relating to the Creation
of the European Economic Area, ECLI:EU:C:1991:490, para. 21; ECJ 3 September 2008, Joined
Cases C-402/05 P and C-415/05 P, Kadi, ECLI:EU:C:2008:461, para. 81; ECJ 30 April 2019,
Opinion 1/17, ECLI:EU:C:2019:341, para. 110.

12Von Bogdandy refers to the use of constitutional terms to describe certain features of the EU
legal order as ‘constitutional semantics’: A. von Bogdandy, ‘Founding Principles of EU Law:
A Theoretical and Doctrinal Sketch’, 16 European Law Journal (2010) p. 95 at p. 96.
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The exclusivity of Article 48 TEU and the autonomy of the EU legal order

Determining the exclusivity of treaty provisions concerning amendments to EU
treaties is of utmost importance. Due to the origins of the EU as an entity of
international law, it could be argued that the EU treaties might be reformed
outside the procedures laid down in Article 48 TEU. If general rules for amending
an international treaty were applicable to the EU treaties (Article 39 Vienna
Convention on the Law of Treaties), any modification of their content would be
permitted as long as unanimous agreement by all parties is reached. Accepting this
proposition would entail no procedural or substantial limits to amending the basic
texts of EU law, other than the rule requiring unanimity.

Based on two European Coal and Steel Community Treaty (ECSC Treaty)
reforms, it was argued that the treaties could be revised without respecting the
procedural constraints provided in Article 48 TEU.13 According to this view, the
lack of constraints on the Member States’ power to amend the treaties, as the
masters of the treaties, is implicit in the basic rationale of the Union legal order.
However, since the ECSC Treaty was reformed within a transitory period
impeding the application of the general clause for amendment (Article 96 ECSC
Treaty), its value as a valid precedent is necessarily contested.14

In contrast to this approach, the ECJ has categorically rejected the possibility
of reforming the treaties without regard for the procedures established by the
treaties. In very clear terms, the Luxembourg court ruled in the Defrenne case that
‘apart from any specific provision, the Treaty can only be modified by means of
the amendment procedure carried out in accordance with the Treaty’.15 From
that point onwards, the ECJ has consistently prohibited various means whereby
member states have tried to circumvent the rules for amending the treaties. In this
vein, the ECJ has sustained that the member states cannot amend primary
law by resorting to joint resolutions,16 accords concluded with third

13See e.g. the opposing views held by M. Deliège-Sequaris, ‘Révision des traités européens en
dehors des procédures prévues’, Cahiers de Droit Européen (1980) p. 539 and J.-V. Louis, ‘Quelques
considerations sur la révision des traités instituant les Communautés’, Cahiers de Droit Européen
(1980) p. 553. That doctrinaire stance in favour of admitting reforms outside the provisions of the
treaties was soon considered to have been largely superseded. It was even considered to be a ‘sin of
youth’ resulting from the lack of experience of the European project. See J.L. da Cruz Vilaça and
N. Piçarra, ‘Y a-t-il des Limites Materielles a la Révision des Traités Instituant les Communautés
Européennes?’, Cahiers de Droit Européen (1993) p. 3 at p. 19.

14See B. De Witte, ‘Rules of Change in International Law: How Special is the European
Community?’, XXV Netherlands Yearbook of International Law (1994) p. 299 at p. 316.

15ECJ 8 April 1976, Case 43/75, Defrenne, ECLI:EU:C:1976:56, para. 58.
16ECJ 3 February 1976, Case 59/75, Manghera, ECLI:EU:C:1976:14, paras. 19-21; Defrenne,

supra n. 15, paras. 57-58.
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parties,17 international agreements18 or Article 352 TFEU.19 Additionally, it has
insisted that the rules regarding the manner in which the EU institutions arrive at
their decisions are not at the disposal of the member states.20 All of these
judgments support the autonomous character of the EU legal order – in
particular, its separation from the legal framework of internal law on this
matter – and strongly assert the exclusive subjection of member states to EU law
when reforming the treaties.

These factors allow us to affirm the need for any amendment initiative to
comply with Article 48 TEU (or the rules foreseen for the special procedures).
Although all amendment procedures share some common features, each one also
makes specific stipulations, for instance, concerning the actors entitled to initiate
the reform or the majority or other criteria required for ratification by the member
states. Significantly, depending on which part of the treaty is to be amended, one
procedure or another must be activated. If the ordinary revision procedure could
be considered as the default route for amending the treaties, it would be applicable
when any of the other procedures are not.21 More importantly, a first reading of
the treaties seems to indicate that no constraint is imposed when the ordinary
procedure is followed. Conversely, when it comes to the simplified procedure, the
authors of the treaties included explicit procedural restraints in Article 48(6)
TEU: (i) this route for change cannot be used to increase the competences
conferred on the Union; and (ii) this route for change is restricted to revising Part
Three TFEU relating to internal policies and actions of the EU. Although they are
purely procedural in nature and only concern the simplified procedure, they prove
that the power to reform the EU treaties is not without limits.

17ECJ 31 March 1971, Case C-22/70, Commission v Council, ECLI:EU:C:1971:32, paras. 17
and 22. ECJ 23 February 1988, Case C-68/86, United Kingdom v Council, ECLI: EU:C:1988:85,
para. 38.

18ECJ 10 April 1992, Opinion 1/92, Draft Agreement between the Community and the countries of
the European Free Trade Association relating to the creation of the European Economic Area, ECLI:EU:
C:1992:189, para. 32.

19ECJ 28 March 1996, Opinion 2/94, Accession by the Communities to the Convention for the
Protection of Human Rights and Fundamental Freedoms, ECLI:EU:C:1996:140, para. 30.

20ECJ 23 February 1988, Case C-68/86, United Kingdom v Council, ECLI:EU:C:1988:85,
para. 38.

21Peers has convincingly argued that none of the amendment procedures is lex specialis as regards
the others, except for the accession treaty procedure. Thus, ‘[T]he ordinary revision can be used even
to effect an amendment which could have been subject instead solely to a simplified revision
procedure or a special revision procedure : : : . Equally a simplified procedure could be used even
where a special revision procedure could have been used, or vice versa’: see S. Peers, ‘The Future of
EU Treaty Amendments’, 31 Yearbook of European Law (2012) p. 17 at p. 26-27.
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Judicial review of procedural limits: the Pringle case

A distinctive legal feature of the simplified procedure is that the treaty amendment
takes the form of a decision within the meaning of Article 288, paragraph 4,
TFEU. By contrast, in the ordinary procedure treaty amendment takes the form
of an agreement between member states requiring subsequent national
ratification. The difference is significant because it decisively affects the possible
avenues for judicial review. Unlike decisions adopted under the simplified
procedure, whose justiciability has been upheld by the Court since Pringle,22

whether the ECJ is entitled to substantial control over treaty reforms arising out
the ordinary procedure remains contested. Before going into a more detailed
general analysis of the judicial review of treaty amendments in EU law below, the
judicial review of procedural constraints deserves mention here.

In the context of the severe economic and financial crisis that ravaged the EU
at the end of the 2000s and in the early 2010s, measures to guarantee the stability
of the euro area became imperative. This was the background for European
Council Decision 2011/199 amending the treaties via the incorporation of a new
paragraph 3 into Article 136 TFEU that provided the legal basis for the creation of
the European Stability Mechanism. The amendment was challenged before the
ECJ in the Pringle case, which called upon the Court to assess the conformity of
the Council Decision with EU law.

A first remarkable feature of the judgment in Pringle is that, although the ECJ
lacks competence to assess the validity of primary law, it can review decisions that
amend the treaties through the simplified procedure.23 The ECJ has clarified that
it can review the decisions through the preliminary ruling because European
Council decisions are acts of the institutions within the meaning of Article 267
TFEU. Thus, the question of whether the Court would be competent to hear a
direct action is left unresolved. To affirm its competence, the ECJ relies on its
fundamental role as the guarantor of the correct interpretation and application of
the treaties under Article 19(1), paragraph 1, TEU. It also delimits the scope of its
review with the pronouncement that it will only monitor the procedural
conditions laid down in Article 48(6) TEU.24 In the Court’s view, none of those
limits were transgressed, confirming the validity of the Decision as in compliance
with the procedural requirements set out in the treaties.

Its compliance with one of the requirements, however, warrants reflection, for
the decision can only affect Part Three TFEU. For that purpose, the examination

22ECJ 27 November 2012, Case C-370/12, Pringle, ECLI:EU:C:2012:756.
23Ibid., para. 35. It is also interesting to note that many national governments as well as the

European Council and the Commission contested the competence of the ECJ inasmuch as it has no
competence to assess the validity of provision of the treaties: ibid., para. 30.

24Ibid., para. 36.
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of the Court did not restrict itself to the verification of the amendment’s formal
relation to that part of the TFEU – which adding a new paragraph to Article 136
TFEU did – but also extended its check to whether the amendment materially
affected the rest of primary law.25 In this vein, the Court analysed whether
Decision 2011/199 infringed the EU competence in the areas of monetary policy
and economic policy coordination, as laid out in Part One of the TFEU.
Otherwise, it would be possible for the authorities seeking the amendment to
bypass the ordinary revision procedure, whose legal prerequisites are more
demanding.26

Even though the ECJ ultimately rejected the argument that the amendment
affected primary law outside Part Three, a relevant lesson can be drawn from the
Court’s reasoning. As Advocate General Kokott perceptively noted, the Court is
not exclusively restricted to procedural review.27 The Advocate General backed up
her assertion using two arguments: (i) because the treaties do not forbid
substantial judicial review; and (ii) on the basis of an a contrario interpretation of
Article 269 TFEU. Since control of the non-affectation condition entails verifying
that the amending powers respect primary law outside Part Three TFEU, the
distinction between procedural and substantial control is blurred. The legal
exercise appears to go beyond mere procedural control. In Kokott’s words, ‘a
certain hierarchy of provisions of primary law is created’,28 in that controlling the
validity of a decision amending the treaties requires that the parameter of control
consist of provisions excluded from the simplified revision procedure.

In sum, the innovative character of this judgment stands out, as the Court, for
the first time in its case law, established its competence to exercise judicial review
of treaty amendments. Granted, it is circumscribed to judicial control over
decisions adopted through the simplified revision procedure. Notwithstanding, it
leaves room to wonder whether the Court might subsequently enlarge its powers
to include substantive monitoring of treaty amendments approved through the

25Peers intimated that the simplified revision procedure ex Art. 48(6) TEU could not be used to
amend the rest of primary EU law indirectly by fraudulently taking the shortcut of asserting nominal
impact on Part Three TFEU: Peers, supra n. 21, p. 22.

26B. De Witte and T. Beukers, ‘The Court of Justice Approves the Creation of the European
Stability Mechanism outside the EU Legal Order: Pringle’, 50 Common Market Law Review (2013)
p. 805 at p. 827.

27Opinion of AG Kokott of 26 October 2012 in Case C-370/12, Pringle, ECLI:EU:
C:2012:675, paras. 24-28.

28Ibid., para. 60. See L. Grard, ‘Article IV-445 - Procédure de révision simplifiée concernant les
politiques et actions internes de l’Union’, in L. Burgorgue-Larsen et al. (eds.), Traités Établissant une
Constitution pour l’Europe. Commentaire Article par Article. Parties I et IV ‘Architecture
Constitutionnelle’ (Tome 1) (Bruylant 2007) p. 816.
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ordinary procedure.29 This is a major issue that will be elaborated further when
discussing the jurisdiction of the ECJ.

Substantive limits on amending EU treaties

A fundamental question that must now be addressed is whether, in addition to
procedural limits, EU law imposes substantive limits on treaty amendments. As a
starting point, neither Article 48 TEU nor any other provision of primary law
makes explicit reference to any provision or institution specially protected from
modification or derogation. It is clear, then, that no eternity clause was inserted in
the treaties.30 At first sight, it seems that the authors of the treaties intended to
keep open the possibility for the amendment of any provision. In view of the
silence of primary law on this point, an analysis of the Court’s case law seems
appropriate, as a number of rulings suggest the opposite conclusion.

The first judicial precedent is Opinion 1/91, which examined the compatibility
with the EEC treaties of an international agreement for the creation of the
European Economic Area.31 The main contention that the Court had to address
was the establishment, by means of this international agreement, of a system of
judicial control entrusted with interpreting and applying the rules of the
international agreement. Specifically, setting up a judicial authority with such
powers could conflict with the autonomy of the European Community legal
order, particularly with the prominence attributed to the ECJ by the treaties.

InOpinion 1/91, the Court proclaimed that ‘an international agreement providing
for a system of courts, including a court with jurisdiction to interpret its provisions, is
not inprinciple incompatiblewithCommunity law andmay therefore haveArticle 238
of the EEC Treaty [now Article 217 TFEU] as its legal basis’.32 Following up on that
general statement, it declared that ‘Article 238 of the EEC Treaty does not provide
any basis for setting up a system of courts which conflicts with Article 164 of the EEC
Treaty [Article 19 TEU] and, more generally, with the very foundations of the
Community’.33 In response to a suggestion from the Commission, the ECJ rejected

29S. Adam and F.J. Mena Parras, ‘The European Stability Mechanism through the Legal
Meanderings of the Union’s Constitutionalism: Comment on Pringle’, 38 European Law Review
(2013) p. 848 at p. 856.

30Lenaerts, Van Nuffel and Corthaut noticed an exception to the seemingly unconstrained treaty
amendment power in EU law. Following their reading of Art. 140(3) TFEU, which refers to the
‘irrevocable’ fixing of exchange rate and value of euro for the third stage of EMU, they argue that any
modification of the treaty reversing that situation is barred: K. Lenaerts et al., EU Constitutional Law
(Oxford University Press 2021) p. 56.

31Opinion 1/91, supra n. 11.
32Ibid., para. 70.
33Ibid., para. 71 (emphasis added).
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the use of a treaty reform, and more specifically an amendment of Article 238 of the
EECTreaty, to overcome the contradiction between Article 238 and the international
agreement.34TheCourt thereforedistinguishedbetween ‘ordinaryprimary law’ and the
‘very foundations of the Community’ – among which only the Community judicial
system is mentioned.35 According to this distinction, it could be interpreted that the
foundations are placed in a hierarchical position above the rest of the primary law, such
that nomodification or abrogation of the foundations of the Community bymeans of
treaty reform is permitted.

In a case similar to the preceding decision, the ECJ was called upon to
adjudicate the compatibility of an international agreement to establish a European
Patent Court in Opinion 1/09.36 In contrast to Opinion 1/91, the judicial body
established in the agreement would not only have the power to interpret and
apply the provisions of the agreement, but also to interpret and apply EU law in
that field. Even more problematic was that the agreement deprived national courts
from referring a preliminary ruling in the areas covered by the agreement in favour
of the European Patent Court. In that regard, the ECJ asserted that the functions
conferred to national courts and the ECJ are ‘indispensable to the preservation of
the very nature of the law established by the Treaties’.37

A third important case is Opinion 2/13, which can be interpreted along the same
lines.38 The ECJ ruled against the accession of the EU to the ECHR, despite the
mandate to do so in Article 6(2) TEU. Unlike the previous cases, the contested
agreement did not provide for the creation of an ex novo judicial body. Conversely, it
proposed granting the European Court of Human Rights competence to hear cases in
which the violation of human rights enshrined in the ECHR was committed by the
EU. Among the different legal arguments of the ECJ against accession, one of the
most decisive ones held that the draft agreement could not guarantee that accession
would not affect ‘the specific characteristics of the EU and EU law’.39 The Court went
on to state that ‘these characteristics include those relating to the constitutional
structure of the EU, which is seen in the principle of conferral of powers : : : , and in
the institutional framework established in Article 13 TEU to 19 TEU’.40

34Ibid., para. 72.
35R. Passchier and M. Stremler, ‘Unconstitutional Constitutional Amendments in European

Union Law: Considering the Existence of Substantive Constraints on Treaty Revision’, 5 Cambridge
Journal of International and Comparative Law (2016) p. 337 at p. 354.

36ECJ 8 March 2011, Opinion 1/09, Draft Agreement on the European Patent Court, ECLI:EU:
C:2011:123.

37Ibid., para. 85.
38ECJ 18 December 2014, Opinion 2/13,Draft Agreement on the Accession of the European Union

to the ECHR, ECLI:EU:C:2014:2454.
39Ibid., para. 164.
40Ibid., para. 165.
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In all its previous decisions, the ECJ affirmed that the essential features of the
supranational judicial system were part of the basic constitutional structure of the
EU. However, these judgments – which all happen to be opinions within the
meaning of Article 218 TFEU – appear to recommend a very narrow application
of this judicial doctrine. So far, this legal doctrine has placed the emphasis on a
very specific trait of the EU institutional system.

Opposing doctrinal approaches

Absent express substantive limits on the treaty amending power, some scholars
have interpreted the Court’s rulings as forming a general theory of implicit limits
on treaty revision.41 From an academic standpoint, the debate was initially
triggered by the ‘laconic and rather cryptic’42 Opinion 1/91 from the early
1990s.43 Still, the discussion can be considered underdeveloped, since it has only
been taken up periodically and expressed in very restrictive terms in ECJ case law.
Scholars are divided, defending opposing views over the theory that EU treaty
amendments are subject to implicit limitations.

According to the theory’s supporters,44 a few decisions of the Court provide the
justification. Supporters also argue that the theory is consistent with jurisprudence
developed by national constitutional courts that defends an untouchable core of
the constitution, a strict interpretation of the term ‘amend’,45 the theory of supra-
constitutionality46 and a hierarchy of values within a constitutional text.47

On the other side are scholars who consider that the supporters’ interpretation
of the Court’s case law is questionable and maintain that member states retain full

41Passchier and Stremler, supra n. 35, p. 354-356. For a more critical approach, see L.D. Spieker,
EU Values before the Court of Justice (Oxford University Press 2023) p. 150-154.

42C. Curti Gialdino, ‘Some Reflections on the Acquis Communautaire’, 32 Common Market Law
Review, (1995) p. 1089 at p. 1109.

43A decade before academic interest about this topic arose after Opinion 1/91 was issued, Pierre
Pescatore wrote an important contribution. He upheld the existence of an untouchable core of the
treaties, which he associated to the notion of acquis communautaire: see P. Pescatore, ‘Aspects
judiciaries de l’acquis communautaires’, 17 Revue Trimestrelle de Droit Européen (1981) p. 617.

44See e.g. da Cruz Vilaça and Piçarra, supra n. 13; R. Bieber, ‘Les limites matérielles et formelles à
la révision des Traités établissant la Communauté européenne’, 367 Revue du Marché Commun
(1993) p. 343; Curti Giardino, supra n. 42, p. 1110-1111; A. Ott, ‘EU Constitutional Boundaries
to Differentiation: How to Reconcile Differentiation with Integration?’, in A. Ott and E. Vos (eds.),
Fifty Years of European Integration: Foundations and Perspectives (Asser 2009) p. 128-129.

45K. Gözler, Judicial Review of Constitutional Amendments: A Comparative Study (Ekin 2008)
p. 68-70.

46Ibid., p. 71-74.
47A. Rosas and L. Armati, EU Constitutional Law: An Introduction, 3rd edn. (Hart Publishing

2018) p. 51; Spieker, supra n. 41, p. 100-104.
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power to amend the treaties without any substantive constraint.48 They submit
that the commitment to an ‘ever closer union’ (Article 1 TEU) – as well as the
indefinite term of the treaties (Article 53 TEU) – does not prevent member states
from reducing the competence of the EU or, for that matter, from transforming
the EU in any sense whatsoever.49 Since the Treaty of Lisbon entered into force,
both mandates must be read in connection to the Article 50 TEU allowing
member states to abandon the Union. In this sense, following an a fortiori
interpretation, it could be argued that the ability of member states to determine
the fate of the EU is unlimited.

It should be clear that the question of implicit substantive limits on EU treaty
amendment is highly controversial. Some value may be found by adding to the
debate the concept of European constitutional identity as a compelling argument
in favour of limiting the member states’ power to modify the treaties without
regard for the axiological basis of the European legal order. Such an attempt
disregarding Article 2 TEU would not merely represent ordinary revision, but
constitutional revolution. Admitting hypothetically unconstrained power of the
member states to amend the foundational treaties would imply a procedural or
majoritarian notion of democracy; that is, any revision of the treaty would be
possible as long as the procedures set out in the treaties are followed. Conversely, I
would like to stress that the argument here is that a substantive conception of
democracy inextricably linked to shared values– exceptional and restrictively
interpreted – poses limits to the member states’ amendment powers.50

E  :     
?

Rediscovering European identity

The idea of European identity is not new in EU law. The legal concept did not
appear in the EU’s lexicon for the first time with the twin judgments on the
conditionality of European funds in February 2022. On the contrary, these

48See e.g. De Witte, supra n. 14, p. 318-322; Peers, supra n. 21, p. 76-77; M. Klamert, ‘Article
48’, in M. Kellerbauer et al. (eds.), The EU Treaties and the Charter of Fundamental Rights (Oxford
University Press 2019) p. 308-309.

49See Peers, supra n. 21, p. 28-29 and 76. With the adoption of the Treaty of Maastricht, the
argument could be made that the treaties limited the amending power, since Art. N(2) provided that
future revision shall be ‘in accordance with the objectives set out in Article A and B’. It must be
clarified that such a stipulation was only meant as a condition for the intergovernmental government
held in 1996 leading to the Treaty of Amsterdam. Regardless, that precision was repealed and has
never been reintroduced in EU law. See Ott, supra n. 44, p. 130.

50Roznai, supra n. 3, p. 190-191.
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rulings mark the most recent iteration on the long path the idea has taken.51 The
Declaration of the Heads of State and Government on European Identity of 1973 is
commonly held as the first document attesting this notion.52 Following a common
trend in EU law, European identity has undergone a legal transformation from an
unwritten principle in a political statement to a general principle of EU law as a
result of the Court’s proclamation in the two parallel decisions about the
conditionality mechanism.53 European identity was included in some drafts of the
treaties, but since the Treaty of Lisbon entered into force, those references are no
longer to be found. For the sake of clarity, it should be specified that we speak of
‘European identity’ for the moment in this section because reference is made only to
those distinctive elements of the EU’s legal order which make it recognisable. It will
not be until later that we refer to ‘European constitutional identity’ in order to
incorporate a more concrete approach as the unamendable core of the EU treaties.

With its rulings in the conditionality funds cases, the ECJ marked a new phase
of European identity. Above all, both are the first judgments issued by the Court
that explicitly and distinctively cite European identity. That said, a precedent of the
utmost relevance that cannot be overlooked is the Kadi case.54 After a brief
comment on this precedent, the two landmark judgments with regard to the
conditionality mechanism of EU funds will be examined in more detail. Finally, in
connection to the main purpose of this research, the idea of European constitutional
identity in the specific context of treaty amendments will be explored.

The key judicial precedent in Kadi

So much has been written on this case that there is no need to summarise it in
detail.55 A brief reference to the reasoning of the ECJ in the judgment relevant to
European identity is sufficient. According to the Luxembourg court:

51For a more thorough analysis of the emergence of this legal notion in EU law, see P. Cruz
Mantilla de los Ríos, ‘La identidad constitucional de la Unión Europea: Una categoría jurídica en
construcción’, 70 Estudios de Deusto. Revista de Derecho Público (2022) p. 153.

52Declaration of 14 December 1973 of the Heads of State and Government on European
Identity. Bulletin des Communautés européennes, December 1973, 12, p. 126-130. See e.g. A. von
Bogdandy, ‘The European Constitution and European Identity: Text and Subtext of the Treaty
Establishing a Constitution for Europe’, 3 International Journal of Constitutional Law (2005) p. 295.

53See V. Constantinesco, ‘La confrontation entre identité constitutionnelle européenne et identités
constitutionnelles nationales Convergence ou contradiction? Contrepoint ou hiérarchie?’, inMélanges
en l’honneur de Philippe Manin. L’Union européen: union de droit, unions de droits (Pedone 2010).

54Kadi, supra n. 11.
55See e.g. M. Avbelj et al. (eds.), Kadi on Trial: A Multifaceted Analysis of the Kadi Trial

(Routledge 2014); G. de Búrca, ‘The European Court of Justice and the International Legal Order
after Kadi’, 51 Harvard International Law Journal (2010).

European Constitutional Identity as the Unamendable Core of the EU
Treaties 557

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S157401962400035X
Downloaded from https://www.cambridge.org/core. IP address: 3.142.135.119, on 28 Jan 2025 at 22:50:02, subject to the Cambridge Core terms of use,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S157401962400035X
https://www.cambridge.org/core


the obligations imposed by an international agreement cannot have the effect of
prejudicing the constitutional principles of the EC Treaty, which include the
principle that all Community acts must respect fundamental rights, that respect
constituting a condition of their lawfulness which it is for the Court to review in
the framework of the complete system of legal remedies established by the
Treaty.56

On several occasions, the Court has emphasised that the principles of freedom,
democracy and, most importantly in this case, fundamental rights constitute ‘the
very foundations of the Community legal order’.57 Due to the relevance that the
ECJ ascribes to them, it asserts that ‘an alleged absolute primacy’58 of UN Security
Council resolutions is not admissible if they might compromise those
foundational principles.

Following this ruling, a large and growing group of scholars has also defended a
material conception of European identity.59 It is even possible to discern three
stages the study of this legal category has gone through. A first wave of academic
works on the idea followed in the wake of Opinion 1/91; a second phase began
with the Kadi case; and, as will be analysed below, the current phase was initiated
with the twin decisions upholding the conditionality mechanism.

Two parallel decisions confirming a long-standing concept

Sitting as a full court, the ECJ issued a much-awaited decision in 2022 in the
context of the rule of law crisis in Hungary and Poland.60 The two member states
had challenged the validity of Regulation 2020/2092 establishing a general
conditionality mechanism in the interest of protecting the Union budget. It can
be considered the latest mechanism devised to overcome the inefficacy of all the
other legal tools meant to deal with democratic backsliding in our continent. In
essence, it is based upon the premise that a member state that disregards the
principle of the rule of law cannot reliably ensure either sound financial

56See supra n. 54, para. 285.
57Ibid., para. 304.
58Ibid., para. 305.
59See e.g. Rosas and Armati, supra n. 47, p. 52; D. Sarmiento, ‘The EU’s Constitutional Core’, in

A. Saiz Arnaiz and C. Alcoberro Llivina, National Constitutional Identity and European Integration
(Intersentia 2013); G. Martinico, ‘El TJUE como intérprete de la identidad constitucional de la
Unión’, in J.I. Ugartemendia Eceizabarrena et al. (eds.), La jurisdicción constitucional en la tutela de
los Derechos Fundamentales de la UE: Especial referencia al Espacio de Libertad, Seguridad y Justicia
(IVAP 2017).

60See V. Borger, ‘Constitutional Identity, the Rule of Law, and the Power of the Purse: The ECJ
Approves the Conditionality Mechanism to Protect the Union Budget: Hungary and Poland v.
Parliament and Council’, 59 Common Market Law Review (2022) p. 1771.
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management of EU funds or protection of the Union’s financial interests.
Predictably, Hungary and Poland disagreed and filed two actions for its
annulment. For the purpose of our inquiry, the most interesting angle involves the
development of previous case law about EU values.

With regard to Article 2 TEU, the Court reiterated and reinforced preceding
jurisprudence concerning EU values. It recalled that the commitment to EU
values was a mandatory, previous criterion for membership in the EU (Article 49
TEU). According to the ECJ, compliance with that prerequisite gives rise to
mutual trust between member states that they all share and are committed to
respecting those values. Following case law that began with the Reppublika
judgment,61 the ECJ confirmed that Article 2 TEU is a requirement that member
states must also continuously fulfil to retain Union membership and the rights
from the treaties that come with it.

The reaffirmation of the conditions for EUmembership described above paved
the way for the crucial paragraph in this pair of judgments. Using identical
wording in each decision, the Court stated that:

The values contained in Article 2 TEU have been identified and are shared by the
Member States. They define the very identity of the European Union as a common
legal order. Thus, the European Union must be able to defend those values, within
the limits of its powers as laid down by the Treaties.62

Here, for the first time, the Court utters the words ‘European identity’ in its case
law and specifies its composition: the values enshrined in Article 2 TEU. This
declaration could be submitted as an endorsement of the line of reasoning
advanced by some scholars and a refinement of the preceding ambiguous case law.
It renders more precise and at the same time broadens the timid stance adopted in
Kadi by widening the scope of European identity in two important ways: first, by
no longer limiting the ECJ jurisdiction to instances when fundamental rights are
at stake; and second, this pair of judgments enlarge the protection of EU values
beyond potential violations stemming from the application of international law.
The protection now seems to cover breaches of EU’s constitutional core deriving
from national law. Although somewhat boldly, it could be sustained that this
judgment emulates the contralimiti doctrine at the supranational level, since the
ECJ attributes to itself the task of safeguarding the basic constitutional features of

61ECJ 20 April 2021, Case C-896/19, Reppublika, ECLI:EU:C:2021:311, para. 63; ECJ 18May
2021, Joined Cases C-83/19, C-127/19, C-195/19, C-291/19, C-355/19, C-397/19, Asociaţia
‘Forumul Judecătorilor din România’, ECLI:EU:C:2021:393, para. 162.

62Hungary v European Parliament and Council of the European Union, supra n. 8, para. 127;
Poland v European Parliament and Council of the European Union, supra n. 8, para. 145.
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the EU legal order from violations emanating from national law.63 Also worth
mentioning is that these two judgments do not solely represent two isolated
rulings issued the same day. A year later, again in the framework of the rule of law
crisis in Poland, the Court reiterated its association of EU values with the ‘very
identity of the European Union’.64

At this point, there is little room for doubting the growing application of
European identity in EU law. Although it has been directly tied to the EU values
in Article 2 TEU,65 many arguments have come from the academy enlarging the
meaning of that legal notion. In addition to the values in Article 2 TEU, many
scholars concur that the constitutional principles of the EU legal order – for
instance, principle of primacy, or principle of direct effect – and the four freedoms
of the internal market should be included in the identity as a sort of economic
constitution of the EU.66 Regardless, whichever notion of European identity is
subscribed, they all agree on the minimum core: EU values.

In my view, as far as EU values are concerned, a restrictive meaning of
European identity should prevail, according to which only the essence of those
values must be respected, without rejecting the possibility that other EU
constitutional principles can be incorporated into this notion.67 Otherwise, the
principle would disproportionately restrain the power of member states to design
the supranational legal order – as well as their own legal systems – within
reasonable boundaries. By way of illustration, there is not a unique constitutional
setting faithful to the value of democracy. Different constitutional models may
comply with such value and, if they do, they should be accepted. Although it
often seems no more than a play on words, European identity poses a limit on

63Concerning Kadi, some authors had already opined that the ECJwas shaping a controlimiti
doctrine to shield the EU legal order from fundamental violations emanating from the application of
international law: see J. Kokkot and C. Sobotta, ‘The Kadi Case – Constitutional Core Values and
International Law – Finding the Balance’, 23 The European Journal of International Law (2013)
p. 1015 at p. 1118.

64ECJ 5 June 2023, Case C-204/21, European Commission v Republic of Poland, ECLI:EU:
C:2023:442, para. 67.

65Framed as ‘European society’, von Bogdandy argues that Art. 2 TEU can serve as the ‘identity’
or ‘constitutional core of European society’: see A. von Bogdandy, The Emergence of European Society
through Public Law (Oxford University Press 2024).

66See Cruz Vilaça and Piçarra, supra n. 13, p. 29-30; Curti Gialdino, supra n. 42, p. 1112-1113;
Pescatore, supra n. 43. Examining the compatibility of the CETA agreement with the treaties in
Opinion 1/17, the ECJ referred to the elusive notion of the autonomy of the EU legal order. In the
words of the Court, this autonomy ‘stems from the essential characteristics of the European Union
and its law’, mentioning the autonomous origin of the treaties, the principle of primacy and
principle of direct effect: Opinion 1/17, supra n. 11, para. 109. See also ECJ 10 December 2018,
Case C-621/18, Wightman, ECLI:EU:C:2018:999, para. 45.

67Curti Gialdino, supra n. 42, p. 1114; Spieker, supra n. 41, p. 153.
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national identity, as many scholars noted years ago.68 Now, however, it seems that
the ECJ is taking this approach to counteract the so-called ‘abuse of national
identity’69 phenomenon.70 In all, the judiciary has been observed to use European
identity in terms of three different scopes of application. It could thus be
conceived as a triple limit to be invoked independently when international law,
national law or, more importantly for our analysis, EU law are applicable.

Much has been said about the meaning and scope of this enigmatic expression
of European identity. Doubts persist regarding its potential relevance to the
‘unconstitutional constitutional amendment’ doctrine in EU law, a relatively
underexplored field of study. Admittedly, these two judgments issued by the
Court confirming the validity of Regulation 2020/2092 are placed in a different
context. Nevertheless, when the Court invokes identity, the idea that comes to
mind is the judicial doctrine of constitutional identity at the supranational level.

J :     
 ?

The doctrine of unconstitutional constitutional amendments: an overview of
national experiences

At first glance, the mere expression ‘unconstitutional constitutional amendment’
seems contradictory or even paradoxical.71 It seems complicit with the similar
postulate that a constitutional provision can be unconstitutional. Two main
arguments may explain this apparent conundrum. For one, if we accept that the
different provisions of the same constitution fall into a hierarchy, when one

68G. Di Federico, ‘Il ruolo dell’articolo 4, par. 2, TUE nella soluzione dei conflitti inter-
ordinamentali’, 39 Quaderni costituzionali (2019) p. 430-431; F.X. Millet, ‘Plaider l’identité
constitutionnelle de l’État devant de la Cour de Justice’, 38 Quaderni costituzionali (2018) p. 831 at
p. 846-847; L.S. Rossi, ‘2,4, 6 (TUE) : : : l’interpretazione dell’‘Identity Clause’ alla luce dei valori
fondamentali dell’UE’, in R. Adam et al. (eds.), Liber Amicorum in Onore di Antonio Tizzano: De la
Cour CECA à la Cour de l´Union: le Long Parcour de la Justice Européenne (Giapichelli 2018)
p. 869-870.

69See e.g. G. Halmai, ‘Abuse of Constitutional Identity. The Hungarian Constitutional Court on
Interpretation of Article E(2) of the Fundamental Law’, 43 Review of Central and East European Law
(2018) p. 23; R.D. Kelemen and L. Pech, ‘The Uses and Abuses of Constitutional Pluralism:
Undermining the Rule of Law in the Name of Constitutional Identity in Hungary and Poland’, 21
Cambridge Yearbook of European Legal Studies (2019) p. 59; J. Scholtes, The Abuse of Constitutional
Identity in the European Union (Oxford University Press 2023).

70T. Drinóczi and P. Faraguna, ‘The Constitutional Identity of the EU as a Counterbalance for
Unconstitutional Constitutional Identities of the Member States’, in de Poorter et al., supra n. 6,
p. 76-77.

71In the words of Jacobsohn, it could be referred to as a conundrum: Jacobsohn, supra n. 1, p. 34.
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constitutional norm contradicts another, the one with higher status overrules the
other. Second, a distinction must be made between a constitution, which is a valid
legal text in force, and a constitutional amendment, which is a later proposal for
changing the constitutional text. Keeping this temporal perspective in mind, it
comes as little surprise that constitutional amendments sometimes contradict
their constitution.

While it has been submitted previously that there are substantive (and
procedural) limits on EU treaty amendments, the existence of such limits does not
necessarily imply the ECJ’s competence to review them.72 Without doubt, the
Court’s lack of competence has highly problematic consequences for
enforceability, since it leaves the ECJ unable to safeguard substantive limits.
The effectiveness of unamendability is therefore closely related to its judicial
oversight. From the standpoint of constitutional design, this argument strongly
favours the monitoring of treaty revisions. Renouncing the ECJ’s jurisdiction
would also pose serious problems from the perspective of the principle of the rule
of law, inasmuch as the political power to change the constitutional basis of the
European polity would not be subject to judicial scrutiny. The Pringle case settled
the ECJ’s competence to ensure the compliance with the procedural requirements
set out in Article 48 TEU under the simplified procedure. Whether the Court
could exercise this control in case of breach of substantive limits in the framework
of the ordinary procedure remains unanswered, as do the questions of which legal
avenues provide access to the Court and what standard of review would be
applied.

A brief comparative glance reveals that there are different models concerning
judicial review of constitutional amendments. As a starting point, constitutions
rarely grant a constitutional court the competence to review constitutional
amendments.73 In the EU, the German Federal Constitutional Court has asserted
its competence to review constitutional amendments since the seminal Klass
case74 in 1970.75 Although it is true that the Bundesverfassungsgericht has
exercised this prerogative on several occasions, even in the absence of an express
authorisation in the Basic Law, it has never declared a constitutional amendment
invalid for conflicting with the eternity clause. The French case is somehow
different because, even if the constitution contains an eternity clause shielding the

72Roznai, supra n. 3, p. 179.
73Among those rare cases, Romania seems to be the unique example within the EU (Art. 146

Romanian Constitution): Gözler, supra n. 45, p. 3-7.
74BVerfG 15 December 1970, 30 BVerfGE 1, Klass. An English translation can be found in

W.F. Murphy and J. Tanenhaus, Comparative Constitutional Law: Cases and Commentaries
(St. Martin’s Press 1977) p. 659-666.

75The BVerfG later confirmed its competence in this matter through a settled case law: seeGözler,
supra n. 44, p. 52-63.
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republican form of government, the Conseil Constitutionnel has declined control
over constitutional amendments.76 The Italian example is even more interesting.
Not only does the Corte costituzionale enjoy competence to review constitutional
amendments, it has also assumed the jurisdiction over implicit limits outside the
eternity clause.77 This case is particularly relevant because in it an authoritative
judicial body declared its competence to review a constitutional amendment
affecting basic constitutional features not protected by an explicit provision.
Judicial review of constitutional amendments – whether the legal system explicitly
or implicitly foresees the limits – is clearly not solely a theoretical hypothesis but
rather a practice existing in various jurisdictions in the EU (and also beyond our
continent).

The Court’s competence to review substantial limits to treaty amendments

The question of whether the ECJ has jurisdiction to hear cases challenging EU
treaty amendments has no straightforward answer. Since the Treaty of Lisbon,
which significantly expanded the ECJ’s purview, the Court has jurisdiction over
all matters concerning EU law with very limited exceptions, especially in the field
of Common Foreign and Security Policy.78 As a rule, then, the ECJ is granted
authority to adjudicate and only exceptionally is such authority to be denied.
Accordingly, any restrictions imposed on the Court’s jurisdiction must be
expressly justified and narrowly interpreted in order to guarantee effective judicial
protection. Admittedly, no provision explicitly assigns the responsibility for such
review to the ECJ, but, importantly, the treaty no longer contains a specific norm
stipulating in which areas the Court may intervene.79 Currently, the treaties do
not provide any restriction on the jurisdiction of the Court to review treaty
amendments. Additionally, scholars have argued that, since Article 269 TFEU
‘explicitly lays down a restriction in other circumstances, it can be argued,
a contrario, that the Court has the competence to review both formal and
substantive aspects of treaty amendments’.80

76Conseil Constitutionel, 26 March 2003, Decision no. 2003-469 DC.
77Corte costituzionale 29 December 1988, 1146/1988. P. Faraguna, ‘Unamendability and

Constitutional Identity in the Italian Constitutional Experience’, 3 European Journal of Law Reform
(2019) p. 336; D. Paris and R. Bifulco, ‘The Italian Constitutional Court’, in A. von Bogdandy et al.
(eds.), The Max Planck Handbooks in European Public Law, vol. 3 (Oxford University Press 2020)
p. 462.

78K. Lenaerts et al., EU Procedural Law, 2nd edn. (Oxford University Press 2024) p. 4–6.
79This clause was found in Art. L of the Treaty of Maastricht and Art. 46 of the Treaty of

Amsterdam, both of which were repealed by the Treaty of Lisbon.
80Passchier and Stremler, supra n. 35, p. 360. See also Spieker, supra n. 41, p. 157.
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Careful examination of the ECJ case law may also invite greater caution. The
Court differentiates, for the purposes of judicial review, between treaty
amendments taking the form of treaties between Member State and acts of
the EU institutions.81 Since the jurisdiction of the Court over acts of EU
institutions has already been analysed in detail, it is now time to consider the
justiciability of amendments passed by treaty.

The ECJ has declined to settle the validity of primary law in its case law.82 A
point of reference is the LAISA case, concerning a motion for annulment action
and a claim for damages against the annex of the accession treaty of Spain and
Portugal and the adjustments to the treaties resulting directly from the act of
accession. The ECJ held that the contested provisions do not constitute an act of
the Council within the meaning of Article 173 of the EEC Treaty [Article 263
TFEU], but rather provisions of primary law. For that reason, the Court recused
itself from considering the legality of the provisions so, by consequence, the
actions for annulment were declared inadmissible. With regard to the action for
damages, the applicants’ claims were also declared inadmissible using similar
arguments.83 Since then, this line of reasoning has become a recurrent formula of
the ECJ when accession treaties are in question.84

As for the procedure for ordinary revision, which is our main concern here, the
ECJ has also shied from assuming its competence to rule on the non-contractual
liability of the Community. It has considered that the treaties – whether in the
original version or including any amendment – ‘constitutes neither an act of the
institutions nor an act of the servants of the Community. The Treaties cannot,
therefore, give rise to non-contractual liability on the part of the Community.’85

Other legal actions and standard of review

It follows from the Court’s case law that treaty amendments are not subject to ECJ
review if they are challenged by an action for annulment or action for damages.
However, those legal actions do not exhaust all the legal remedies for control of

81Peers, supra n. 21, p. 80-83.
82ECJ (order) 13 January 1995, Case C-264/94, P Jacques Bonnamy v Council, ECLI:EU:

C:1995:5, para. 11: ‘As the Court of First Instance has held, neither the declaration of the European
Council nor the Treaty on European Union is an act whose legality is subject to review under Article
173 of the Treaty and hence the appeal brought by the appellant against the finding of
inadmissibility is clearly unfounded’. Using the exact same words in another order issued by the ECJ
the same day, ECJ (order) 13 January 1995, Case C-253/94 P, Roujansky v Council, ECLI:EU:
C:1995:4, para. 15.

83ECJ 28 April 1988, Case 31/86 and 35/86, LAISA, ECLI:EU:C:1996:40, para. 22.
84ECJ 11 September 2003, Case C-445/00, Austria v Council, ECLI:EU:C:2003:445, para. 62.
85ECJ 29 January 1998, Case T-113/96, Dubois, ECLI:EU:T:1998:11, para. 41.
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substantive limits before the Court. Treaty amendments might still be reviewable
via an infringement action or a preliminary ruling. As for the former, some
scholars have already argued that proceedings against all member states adopting
an amendment by common accord within the meaning of Article 48(4) TEU
could be initiated on the basis of Article 258 TFEU.86 Similarly, seeking
preliminary reference on the validity of treaty amendments seems unproblematic.
Admittedly, according to Article 267 TFU, the treaties are not legal acts
reviewable by means of this indirect action when the validity of Union acts is
being assessed. Nevertheless, as was explained above, treaty amendments only
become primary law when they are in conformity with the legal text of the treaties
in force. Moreover, the preliminary reference has been designed and interpreted
by the Court very flexibly, such that it is only declared inadmissible under limited
and strict circumstances.

To state that the Court has competence to rule on the validity of treaty
amendments is quite different from stipulating the standard of review to be used
by the Court of Justice. As a general consideration, the high threshold of
legitimacy required through the ordinary revision procedure, given the
requirement of unanimity vote of member states, warrants deference from the
Court. For the same reason, presuming the validity of treaty amendments would
avoid an undesirable effect in terms of institutional balance.87 Otherwise, the
Court would be taking on a prominent function – somehow comparable to a
negative treaty-making power – which political actors are primarily expected to
fulfil. In addition to the possible separation of powers issue, the severe legal
consequences attached to a declaration of annulment make other less far-reaching
remedies advisable.88 The Court should therefore first attempt to accommodate to
the limit of reason the contested amendment within the treaties.

Last but not least, it is necessary to determine the level of impact on European
constitutional identity considered admissible. In other words, not every contact
with the untouchable core necessarily entails violation. Roznai differentiates three
standards of review: minimal effect; disproportionate violation; and fundamental
abandonment.89 In his view, cases where constitutional amendments carry a high
degree of legitimacy, as happens to be the case when the ordinary revision
procedure is followed at the EU level, warrant application of the fundamental
abandonment yardstick. That is precisely the standard imposed by the German
Constitutional Court, by which only extraordinary infringements of unamend-
able principles could justify judicial invalidation.

86Spieker, supra n. 41, p. 156; Lenaerts et al., supra n. 30, p. 57.
87Roznai, supra n. 3, p. 217.
88Ibid., p, 218.
89Ibid., p. 218-221.
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Setting such a high threshold of control, so that the ECJ can only intervene in
the most serious violations, undoubtedly provides weak judicial protection for
non-amendable principles. In any case, in my view, this is the most appropriate
position to strike the right balance in order to take into account also the
implications of a stronger role for the Luxembourg Court from a normative and
institutional perspective.90 It allows preservation of the basic principles of a legal
system without establishing an excessively rigid theory of constitutional change
and, at the same time, it balances more delicately the relation between the holder
of the constitutional amendment power and the courts. In the end, this judicial
doctrine ought to be used as an ultima ratio instrument only to respond to the
most serious attacks on the essence of EU values and should be undertaken with
utmost precaution. Finally, it should also be seen as an additional mechanism for
safeguarding the European constitutional foundations, so that the effectiveness of
their protection is reinforced as a result of the joint application of the different
instruments existing in the European legal order.91

C

European identity is emerging as a material legal category in EU law. The
consensus that EU values are an integral part of that notion is broad. According to
some prominent scholars, its meaning could comprehend some of the essential
characteristics of the European legal order. Notwithstanding, here we propose a
restrictive approach whereby only the essence of values enshrined in Article 2
TEU must be respected, without rejecting the possibility that other EU
constitutional principles can be incorporated into this notion. In following this
attitude, a middle ground between respecting the fundamental axiological basis of
the EU and according member states enough autonomy to determine the
constitutional framework of the EU (and that of their national legal orders) can be
reached.

90Ibid., p. 222. Advancing a similar approach that advocates a restrained judicial intervention in
which only a constitutional reform that has a ‘substantial adverse impact’ should be stricken down,
while recognising the inherent weaknesses of this proposal, see R. Dixon and D. Landau,
‘Transnational Constitutionalism and a Limited Doctrine of Unconstitutional Constitutional
Amendment’, 13 International Journal of Constitutional Law (2015) p. 606 at p. 626-629. Taking a
critical view of the practical limitations of employing the mechanism of unamendability at the
national level as a response to illiberal regimes, see S. Suteu, ‘Friends or Foes: Is Unamendability the
Answer to Democratic Backsliding?’, 16 Hague Journal on the Rule of Law (2024) p. 315.

91In a more general context, without speaking specifically of the case of the EU, Dixon argues
that ‘while such a doctrine [unconstitutional constitutional amendment] may not be a complete
solution to anti-democratic uses of constitutional amendment powers, it can create an additional
hurdle to change’: Dixon and Landau, supra n. 90, p. 606.
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Determining the scope of application of this enigmatic notion has proven
much more problematic. Conceiving European identity as a limit to EU treaty
amendments – or, put differently, to advocate for the idea of constitutional
identity at the supranational level – is highly controversial. That said, the two
decisions handed down by the ECJ about the conditionality mechanism leave
enough room for speculation about possible implications. It is must also be
underscored that the two judgments are not isolated instances without
continuation in the case law, as the same proclamation was upheld by the
Court a year later.

Besides procedural limits to EU treaty amendments, it has been submitted that
implicit substantive limits to the EU treaty-making power also exist. On this
point, jurisdictions throughout the world, including in Europe, have deduced
implicit limits on constitutional amendments in what seems to have become a
popular trend in comparative constitutionalism. Still, even at the expense of
undermining the effectiveness of unamendable principles, the mere existence of
limits to amendment does not imply judicial control. After Pringle, there can be
no doubt of the ECJ’s authority to review procedural limitations in the framework
of the simplified revision procedure. As for revisions made through ordinary
procedure, however, nothing in the twin decisions issued by the Court supports
empowering the ECJ to exercise review. Both implicit limits to treaty
amendments as well as judicial review in this field are highly contested issues
in EU law. Here a theoretical account has been proposed in favour of the
recognition of such limits and the Court of Justice’s power to monitor them
subject to restriction.

Only time will tell whether European identity is merely a rhetorical device in
the hands of the Luxembourg court or enforceable as a sort of European counter-
limit in cases of serious threat to the basic principles of the EU legal system. Thus
far, two years after its proclamation, it has never been applied. Adopting this bold
approach would, in any event, represent an evident step forward in the
constitutionalisation of the EU.
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