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Abstract

This essay considers how the fact that some morally innocent person is nevertheless a threat to
others can bear on the permissibility of health policies that harm some to protect others. Two
types of innocent threats are distinguished. In the case of abortion, it is argued that even if the
embryo/fetus were a person, abortion could be permissible to protect a woman’s life, health, or
bodily autonomy. Whether there nevertheless should be time limits on abortions and what
surprising form such limits might take are also considered. In the case of pandemics, it is
suggested that discussions of health policies should, but often do not, distinguish morally
between innocent threats and their potential victims as well as between providing benefits to
people and preventing harms to them. The essay also examines discussions of pandemics by
health professionals that make use of the trolley problem, the doctrine of double effect, and
related philosophical distinctions.

Keywords: health policy; innocent threats; abortion; compromise; time limits;
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Introduction

This essay considers two issues—abortion and pandemics—in which the treat-
ment of morally “innocent threats” is relevant to health policy. To begin,
consider what we shall mean by “health policy” and “innocent threat.”We shall
accept that it is a necessary (if not sufficient) condition for something to be a
health policy that it aims to reduce death, disability, or (physical or mental)
illness. Because one part of health policy is about what should be involved in a
doctor-patient relation, health policy is broader in scope than another one of
its parts: public health policy. The latter is concerned with population-level
health measures such as sanitation and vaccination rather than with individual
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doctor-patient relations. Not all policies that affect health are health policies.1

For example, policies that target reductions in crime may reduce death and
disability, but that is a side effect of their aim to stop rights-violating criminal
acts. Policies that aim to improve education or housing may also affect health,
but that is not their aim. We shall take an “innocent threat” to be an individual
who is not morally responsible for causing the threat he presents to others. In a
classic hypothetical case, a villain hurls an unwilling person at someone else. The
person who is hurled is morally innocent yet still presents a threat to the
potential victim. The question is whether the hurled person may be harmed in
order to stop the threat they present, for example, in self-defense by the
potential victim or by someone else coming to his aid.

A policy that gives priority to health may not always be morally correct,
because it would harm or otherwise violate the rights of some people in order to
keep others healthy. An example is taking a kidney from someone against their
will when this involvesminimal reduction in that person’s health in order to save
another’s life. Another example involves giving priority to population health by
significantly harming one person in order to save the lives of many people.
However, a unifying thesis of this essay is that it can sometimes be morally
permissible to give priority to the health of some people, even when doing so
involves restricting the freedom of or to some degree harming other people
when those others present a health threat. This can be true, even when those
others are morally innocent threats.

This essay distinguishes two categories of innocent threats: (1) those who
benefit from being threats and lose only that benefit when they are stopped from
being threats and (2) those who do not benefit from being threats, and so lose
more than any benefit received when they are stopped from being threats.2 The
first part of the essay discusses abortion, which typically involves the first
category of threat. It starts by considering whether and when legal regulation
of abortion is merely a matter of seeking to protect women’s health, thus
evaluating the justifiability of a widespread strategy for opposing abortion
restrictions. The answer to this question partly depends on the nature of the
embryo/fetus, an issue that is also considered in connection with proposed
compromises about time limits on abortion, a prominent issue in the wake of
the U.S. Supreme Court’s 2022 decision in Dobbs v. Jackson Women’s Health
Organization.3

The second part of the essay considers how health policy during pandemics
should deal with those who fall into the second category of innocent threats and
how such policies may differ from the treatment of innocent threats in cases of
abortion. Consideration is given to the views of practicing health professionals
and public health theorists because their views often raise philosophical issues.

1 John Tasioulos argues for this in his “The Uneasy Relationship between Human Rights and Public
Health: Lessons from COVID-19,” in Pandemic Ethics: From COVID-19 to Disease X, ed. Dominic Wilkinson
and Julian Savulescu (Oxford: Oxford University Press, 2023), 65–85.

2 I emphasize this distinction in my Creation and Abortion (New York: Oxford University Press,
1992).

3 Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215 (2022).
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Given the impact that health professionals may have on health policy, it is
important to consider how successful they are in dealing with those philosoph-
ical issues. The hope is that policies about abortion as well as pandemics can be
improved if policymakers better understand how an individual’s rights may
change based on the degree to which they present a threat to others. This may be
crucial in justifying action taken against them, even when they are morally
innocent and present a threat to others’ health through no fault of their own.

Health policy and abortion

Rights and the health of women and embryos/fetuses

Where might abortion fit into the discussion of health policy? In political
discussions, those who favor the right to seek abortion often cast it as simply
a part of protectingwomen’s health and access to health care.4 However, treating
abortion as merely a matter of women’s health care could require taking a
contentious view of the means by which such health is achieved. Analogously,
providing organs for transplantation would not fairly be cast as merely a matter
of health policy, if the organs were to be obtained by killing other people. We
shall return to this issue below.

Even putting aside the means used to protect health, questions might still
arise about whether abortion access is a health policy. For example, a woman’s
desire to have an abortion is only sometimes based on burdens that even an ideal
pregnancy or delivery may place on her health. (Pregnancy is instrumentally
useful for having offspring, but otherwise it can be considered a negative health
condition for the woman herself.) In many cases, someone seeks an abortion for
the sake of self-determination with respect to life goals other than health. This is
so when pregnancy, birth, or taking care of a child is a threat to one’s quality of
life, though not necessarily to one’s physical or mental health. This threat might
include putting up for adoption a newborn who grew from an embryo, by which
time onemight have emotional ties that an abortion could have prevented. Some
restrictions on abortions (for example, that they be done only in hospitals) are
argued for on the ground that they favor awoman’s health. Even if this were true,
there might be a conflict between her health and her other life goals. When
maximizing health conflicts with other goals, deciding which to prioritize is not
itself a matter of health policy but of general practical reason. Hence, the
decision goes beyond health policy expertise.

4 For example, in criticizing the U.S. Supreme Court decision in Dobbs that overrides Roe v. Wade,
410 U.S. 113 (1973), the White House released the “Executive Order on Protecting Access to Reproductive
Health Care Services,” July 8, 2022, https://www.whitehouse.gov/briefing-room/presidential-actions/
2022/07/08/executive-order-on-protecting-access-to-reproductive-healthcare-services/, which speaks
of “the right to make reproductive health care decisions.” Furthermore, the American Congress of
Obstetricians and Gynecologists’ statement post-Dobbs is entitled “Abortion Is Health Care,” https://
www.acog.org/advocacy/facts-are-important/abortion-is-healthcare, and it says: “Induced abortion is an
essential component ofwomen’s health care. Like allmedicalmatters, decisions regarding abortion should
bemadebypatients in consultationwith their health careproviderswithoutundue interferencebyoutside
parties.”
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If restricting abortion poses a great risk to the woman’s health or life and she
prioritizes avoiding that risk, then removing such restrictions could be con-
sidered at least in part a health policy aiming at her health.5 As noted above,
however, it would not be merely such a policy, because the means by which
health was achieved might be morally problematic.

Restrictions on legal abortion may lead women to use alternative means that
pose a threat to their life and health, such as illegal abortions performed by
untrained personnel. Legally permitting abortions—at least when this does not
increase the number of abortions over illegal ones—is a health policy when its
justification is preventing the use of these alternative means because they
threaten health. However, a policy that eliminates these alternative means or
deters women from using them without legalizing abortion could also eliminate
the health threat posed by thosemeans. If abortionsweremorallywrong, it could
make sense to eliminate the dangerous-to-women’s-health alternatives rather
than to legalize abortion.6

It seems onemight first have to argue that abortion is not morally wrong—or
at least that seeking it is excusable or should be a person’s legal right—in order
to justify legally and safely providing abortion for the sake of women’s health.
Only once such justification of the permissibility of abortion is established can
the issue of regulating abortion be addressed as simply a matter of health policy.
Analogously, suppose one could show that killing some people to acquire their
organs ismorally permissible (for example, they volunteer for this when they are
about to die). Providing these organs to save others’ lives could then be
addressed as simply a matter of health policy.

Is regulating abortion most clearly a health policy insofar as it is concerned
with the health of the embryo/fetus?7 The view that it is in the best health-
related interest of the embryo/fetus not to die plays a part in restricting
abortion. However, objections to killing the embryo/fetus are often less about
concern for its health and more about concern for its (supposed) rights. Simi-
larly, the fact that it would be bad for the health of an adult to die is only part of
the reason for concern about his not being murdered. Possibly, the violation of
the adult’s right not to bemurdered would not be as important if it was not in his
health-related interest to go on living, but it is primarily the violation of a right
not to be killed unjustly that prompts concern aboutmurder. This is why a police

5 Women are more likely to die or have other health problems due to pregnancy than to legal
abortions. For example, as of 2012 it was estimated that the mortality rate in the United States for
pregnancy was fourteen times higher than the mortality rate for legal abortion (i.e., 8.8/100,000
vs. .6/100,000). See Elizabeth Raymond and David Grimes, “The Comparative Safety of Legal Induced
Abortion and Childbirth in the United States,” Obstetrics and Gynecology 119, no. 2 (2012): 215–19.

6 Suppose that it were impossible to eliminate these unhealthy alternatives except by legalizing
abortions, but abortions were immoral. Somemight prioritize not legalizing safe, immoral abortions
over preventing harm to women, even if this does not reduce the total number of abortions.
Similarly, some might oppose safely providing addictive drugs, even if just as many drugs would
otherwise be accessed in an unsafe manner.

7 The product of conception is an embryo up until week ten of pregnancy; thereafter, it is a fetus. A
reviewer of an earlier version of this essay suggested that I use the combination term “embryo/
fetus.”
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policy to stop murders is not considered a health policy, even if being murdered
is unhealthy for people. As noted above, not all policies that affect health are
health policies.

Furthermore, it is only if one were first successfully to argue that the embryo/
fetushas a rightnot to be aborted, that one is free to considerwhatpolicyonabortion
would be good for its health. If it has no right not to be aborted, onemay not prohibit
abortion on the grounds that it is bad for the embryo/fetus’s health. Analogously, if
an aggressor has no right not to be killed in self-defense, onemay not prohibit such a
killing on the grounds that it is bad for his health. Just as permitting abortion could
not be merely a health policy favoring women until it is shown that it is morally
permissible to abort the embryo/fetus for her sake, so prohibiting abortion could not
be merely a health policy favoring the embryo/fetus until it is shown that it is
impermissible to abort the embryo/fetus for the woman’s sake.

Restricting abortion could also restrict doctors’ freedom to practicemedicine.
Presumably, if restrictions on abortion interfere with a doctor’s ability to
provide a woman with health care, that is a reason why the doctor’s freedom
to practice medicine could be important. However, doctors being interfered with
in providing such care would not be a decisive reason against restrictions, if the
embryo/fetus has a right not to be aborted. In addition, some doctors consider
the embryo/fetus to be their patient, in which case absence of restrictions on
abortion could interfere with their ability to provide the best health care for the
embryo/fetus. However, a doctor’s being interfered with in providing medical
care for an embryo/fetus would not be sufficient reason to stop a woman from
exercising a right (if she has it) to perform her own abortion or to seek another
doctor willing to perform the abortion.

I have been arguing that it is not best to treat restricting or not restricting
abortions as simply a health policy. This is so, even if the presence or absence of
restrictions affects health and how it affects health plays a part in justifying a policy.
For both the woman and the embryo/fetus, respectively, the right either to seek an
abortion or not to be aborted can be based on factors other than health that ground
such rights. Furthermore, the woman’s right to seek an abortion is a presupposition
of allowing her health to decide matters and the right of an embryo/fetus not to be
aborted is a presupposition of allowing its health to decide matters.

Hence, in what follows, I will assume that considering abortion’s moral
permissibility or impermissibility is a precursor to discussing abortion as simply
a matter of health policy. I will assume that (i) showing that abortion is morally
permissible is necessary to argue that a health policy may pursue women’s
health interests while ignoring embryo/fetal health interests and (ii) showing
that abortion is morally impermissible is necessary in order to argue that a
health policy may pursue embryo/fetal health interests while ignoring
(or minimizing) women’s health interests.

Defending abortion even of persons

In standard innocent threat cases, the innocent threats are usually persons
rather than, for instance, large birds that present a threat to someone. Presum-
ably, this is because there would bemuch less if anymoral problemwith harming
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a nonperson (such as a bird) to stop the threat it presents to a person. However,
most restrictive abortion laws in the United States do not claim that the embryo/
fetus is a person from conception onward nor even that it is a person at the point
at which these laws set limits on abortion (in case this is later in pregnancy). For
example, laws that rule out most abortions once there is a fetal heartbeat do not
claim that having humanDNA and a heartbeat is sufficient for being a person. It is
puzzling that there could be limits on abortions done for the sake of a woman
who is a legally recognized person to preserve a type of being that is not a legally
recognized person andwho is occupying her body. If a bird with a heartbeat were
in her body, there would be no such restrictions.8

In my previous work on abortion,9 I follow Judith Thomson, who assumes
merely for the sake of argument that the embryo/fetus is a person from the
moment of conception.10 In what follows I will also assume for the sake of
argument that the embryo/fetus is a person. I will first review some aspects of
Thomson’s and my previous work defending the permissibility of abortion on
this assumption because those arguments might imply that there should be no
time limits on abortion, even if the embryo/fetus is declared a person from
conception.11 Below, I will reconsider this view and also consider time limits on
the assumption that the embryo/fetus develops into a person or what has the
moral status of a person.

Thomson presents a series of hypothetical cases that suggestmoral innocence
does not prevent a person from being permissibly killed if this is necessary to
stop them from being a threat to another’s life, health, or significant bodily
autonomy. Her cases include the following (among others). (a) A woman is in a
house with a rapidly expanding baby who threatens to crush her to death.
Thomson thinks that if there is no other way to save herself, the woman may
kill the baby. She thenmentions a variant in which the house they are in belongs
to the woman, suggesting that this strengthens the woman’s right to defend
herself. (b) A violinist is dying of kidney failure and his friends attach him to
another person (assume it is a woman), without her consent or his knowledge, to

8 Being inside her body is not crucial. If an embryo/fetus grew not in but around a woman, her
removing the embryo/fetus from around her when this kills it would raise the same issues. This is so
at least if its being around her arose from its first imposing on her body and her body provided it with
life support. The U.S. Supreme Court ruling in Dobbs was based on a history-based theory of
constitutional interpretation. But historically, an embryo/fetus has never been recognized as a
person at the federal level. Note that the Roe decision itself limited abortion at viability on account of
the state having an interest in the embryo/fetus at that point, without claiming that it was then a
person. This is also puzzling.

9 F. M. Kamm, Creation and Abortion and “Creation and Abortion Short,” reprinted in my Bioethical
Prescriptions (New York: Oxford University Press, 2013), 184–228.

10 Judith Jarvis Thomson, “A Defense of Abortion,” Philosophy & Public Affairs 1, no. 1 (1971): 47–66.
11 According to Mary Ziegler, interviewed by John Yang on PBS Newshour, “What’s Next in the

Legal Battle Over Abortion?” June 24, 2022, https://www.pbs.org/newshour/show/whats-next-in-
the-legal-battle-over-abortion, if the embryo/fetus were declared a constitutionally recognized
person, abortion would be prohibited. The aim of Thomson’s argument is to show that this would
be a mistake; it is surprising that Ziegler did not mention such a possible argument against
prohibition.
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use her kidneys for nine months by which time he will recover and can safely be
disconnected. In this case, neither the woman’s life nor health is at stake.
Nevertheless, Thomson thinks that the woman may (i) detach the violinist,
foreseeing his death due to lack of life support, or even (ii) directly, intentionally
kill the violinist12 in order to remove him. She thinks that this is because he has
no right to use her body for nine months to save his life, even when this would
not threaten her life or health. In these first two cases, the baby and the violinist
are morally innocent threats in that they are not at fault, morally responsible, or
even agents when they (to different degrees) threaten the woman. (c) People
develop from seeds that come into a woman’s house through a window that she
opened. This is so despite her having taken precautions (screens) against the
seeds coming in and taking root. Thomson thinks that the woman has not given a
person who now develops from the seed and occupies her house any right to be
there, despite her having voluntarily opened the window. Therefore, she thinks,
the womanmay resist their presence, as in cases (a) and (b), even if this will cause
their death.

I think Thomson believes that cases (a)–(c) are counterexamples to the claim
that an innocent personmay not intentionally be killed to stop their imposing on
others. Furthermore, I think that she believes the cases also show by analogy that
if a woman becomes pregnant involuntarily either by rape (analogous to the
violinist case) or through voluntary sex despite contraception (analogous to the
seeds-through-screen case), the embryo/fetus has not been given a right to be in
her body. She thinks that this implies that even if it is a person, the embryo/fetus
may be killed if necessary in order to remove it, at least by the woman herself, to
preserve her bodily autonomy even when her life or health is not threatened.

Thomson also argues for the moral permissibility of a third party (such as a
doctor) helping the woman to kill the person threatening her in all the hypo-
thetical cases and in pregnancy. She says that it would be an act of a “good
Samaritan” to help women who cannot free themselves of such threats and who
do not want to be what she calls “splendid Samaritans” by letting others impose
on their bodies.13 Thomson’s view that a doctor’s performing an abortion or
detaching the violinist is the act of a good Samaritan implies that there is no
professional duty but merely a protected permission to do so at the woman’s
request. This could free a doctor who objects to abortion from having to perform
one. However, her view on abortion might also be consistent with a doctor
having a duty to perform an abortion, given that it is morally permissible and in
the woman patient’s health interest.

It is noteworthy that throughout her discussion Thomson focuses first on the
right of the person who is threatened to act on her own behalf if she can. This
raises the issue of whether doctors should not be called upon to perform

12 Thomson explicitly defends direct killing of someone in the violinist’s position rather than
merely detaching his life support in Judith Jarvis Thomson, “Rights and Deaths,” Philosophy & Public
Affairs 2, no. 2 (1973): 146–59. I most recently discuss the detach versus direct killing distinction inmy
“Abortion Bans and Cruelty,” Journal of Practical Ethics 11, no. 1 (2023), https://doi.org/10.3998/
jpe.4621.

13 Thomson, “A Defense of Abortion,” 62–65.
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abortions when women are themselves physically able to safely abort (for
example, by taking a pill), especially if states that ban abortion by doctors would
not interfere with or prosecute women who perform their own abortions.
Abortion pills work by interfering with an embryo/fetus getting the sustenance
it needs and its dying as a consequence rather than through a direct attack on
it. This is like the violinist who dies after being detached; the death is a foreseen
side effect of the woman exercising her right to bodily autonomy and is not an
intentional direct killing.

Here are some concerns about aspects of Thomson’s arguments.14 First,
Thomson’s argument for direct killing suggests that whenever someone does
not have a right to use something of ours even to save their life, we may directly
kill them to stop their use of that item. Call this extrapolation of Thomson’s
argument Claim 1. Claim 1 implies that if I need not provide someone with
$10,000 to save their life, but they were given it contrary to my wishes and even
theirs, I could permissibly directly kill them if that were the only way to get the
money back. Indeed, Thomson’s argument suggests that I could do this, even if
themoneywere not being used to save their life, because it is still something that
they would have no right to get even to save their life. However, it does not seem
permissible to directly kill someone if this were necessary to get backmy $10,000
whether they are getting a life-saving benefit from it or not. Hence, while
someone might not have a right to something even to save their life, they might
have a right not to be directly killed to stop their having it. However, it might still
be permissible to retake the $10,000 without direct killing, even if the funds were
saving someone’s life and it could be foreseen that he would die as a result of not
having the assistance.

Second, Claim 1 does not provide the best justification of killing in the violinist
case or in the case of abortion, because in these cases someone is having his life
saved by using someone else’s body for nine months, which is (arguably) a more
serious imposition than merely possessing another’s money. If the violinist is
killed, he loses out on the life that he would not have had without the assistance
towhich he had no right even to save his life (that is, the use of the other person’s
body). His being attached to the woman’s body is necessary (if not sufficient) for
his having many future years of life and his attachment is ended by taking from
him the period of life he is in the process of receiving from the attachment.
Hence, killing this innocent person to stop his being a threat costs him only the
loss of the good (life) he could not have without his imposition on the woman.
That combined with the particular type of imposition (use of someone’s body) is
why he may have no right to continue to impose in order to avoid being killed.
This is so, even though he would lose his life if his imposition is ended and the
woman would lose only bodily autonomy if the imposition were to be continued.
These facts can also be present in the case of abortion and could similarly justify
killing the embryo/fetus, even if it is assumed to be a person. I believe that
Thomson’s discussion does not sufficiently emphasize that the innocent threat
will lose only the benefit made possible by imposing or that this can be crucial to

14 Some of which I raised in my Creation and Abortion and in my “Creation and Abortion Short.”
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the argument for the permission (especially of a third party) to kill the violinist
or the embryo/fetus.15 Arguably, this is morally important in justifying killing
the violinist or embryo/fetus when imposition on the woman’s body by itself is
much less of a harm to her than being killed is to the violinist or embryo/fetus.
(Note that the baby in the house does not benefit from imposing on the woman
and, in being killed, does not lose a benefit made possible by imposing on her.
Killing it will make it worse off than it would have been if it did not threaten her
or occupy what belongs to her.16 It could thus be more difficult to justify killing
the baby were it not that it threatens death or some other serious harm to the
woman.)

An embryo/fetus derives the benefit of continued existence by using a woman’s
body, but its situation may in other respects differ from the violinist’s even if it
were also a person. First, unlike the violinist, it does not need to be attached to the
woman’s body to begin with to save its life, because it did not exist prior to being in
the woman’s body. Hence, the violinist is not overall harmed by being attached to
and then removed, because he also faced death before attachment. By contrast, it is
not clear whether it is overall not bad for an embryo/fetus to live a short while
attached to thewomanand thenhave its life terminated.Onewayof deciding this is
to consider whether we should require significant sacrifices from a woman to
prevent a pregnancy that we know will unavoidably end in a natural miscarriage.
That is, wouldwe require such sacrifices out of concern for the embryo/fetus being
(broadly speaking) “worse off” for living and dying than never having lived at all?17

Even if the answer is “no,”weprobablymustmeet a higher standard in deliberately
creating a person (as in voluntary pregnancy), out of respect for persons, than that
they will be no worse for living and dying than never having lived. Hence, one
question that could bear on the moral permissibility of abortion, if the embryo/
fetus were a person, is how much one must do to avoid being in the situation of
having created a person (voluntarily or not) who will not get what is involved in
meeting that higher standard.18

A second way in which the embryo/fetus differs from the violinist is in having
a genetic relation to the woman (at least in nonsurrogate pregnancies). Could
this make a difference in what she owes to an embryo/fetus (by contrast to the
violinist)? Suppose an embryo/fetus (assuming it is a person) is begun in a
laboratory, for example, by a third party using the woman’s egg without her
consent. It then needs to be put in the woman’s body for continuing gestation.
Would this embryo/fetus have a right to the woman saving its life by putting it in
her body? If not, one could not argue that shemay not abort it simply because she
owes it use of her body to save its life due to their genetic relation.

15 I emphasize this factor in my arguments in Creation and Abortion.
16 My first discussion of nonbenefiting innocent threats is in my “The Insanity Defense, Innocent

Threats, and Limited Alternatives,” Criminal Justice Ethics 6, no. 1 (1987): 61–76.
17 I discuss this test in my Creation and Abortion. I use “worse off” in an extended sense; because the

embryo/fetus did not exist before being conceived, it was not in any state relative to which living a
short while makes it literally either better off or worse off than it was (given its previous nonexi-
stence).

18 I discuss these issues in detail in my Creation and Abortion.
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Third, it might be thought that the “unnatural” factors present in the violinist
case—for example, a person’s body is not “designed” to provide support to needy
violinists and there is a biological malfunction in the violinist who needs such
support—might make conclusions about that case not relevant to pregnancy.
This is because it is natural for wombs to harbor embryos/fetuses and it is no
malfunction for embryos/fetuses to need to be there. Perhaps a better analogy to
pregnancy that eliminates these “unnatural” factors might involve a house with
a room designed for occupancy by someone besides the house’s owner when the
tenant does not lay claim to the entire house but only to the room. Thinking that
the natural-nonnatural distinction (or genetic relation) might affect what is
morally permissible to do to the embryo/fetus versus the violinist, seems to
concede that more is needed to argue against abortion than that one may not
deliberately kill morally innocent persons. However, Thomson herself notes that
even if nature turns someone into an unwilling splendid Samaritan, it is per-
missible to resist being in this position. What is natural (for example, volcanic
eruptions that kill people) need not be good or right.

Fourth, Thomson imagines that the violinist requires life support from
someone else’s kidneys for the full nine months so that even if he is not directly
killed, he would die from lack of support if disconnected early. Would it make a
moral difference to the permissibility of ending his attachment if at some point
prior to the nine months the violinist did not need further life support from the
woman’s body were it possible to safely remove him? This case, unlike Thom-
son’s, would involve a violinist who, like some embryos/fetuses, was “viable”—
that is, could live without dependence on the woman’s body were he safely
removed—after a certain point. He would go either to a mechanical life-support
device or to living on his own. However, suppose that in this viable violinist case
and in the viable embryo/fetus case supererogatory efforts by the woman—that
is, efforts she has no duty to make—are needed to get either the viable violinist
or viable embryo/fetus safely outside the woman’s body and, if they remain
attached to her body, they continue to get life-saving support from her body.
Suppose further that either one being killed instead of being separated from her
body is much less costly to the woman to whom they are attached than any other
supererogatory removal procedure. In this case at least, if the embryo/fetus or
the violinist is killed, they would still be losing out on life they could only have
had byway of supererogatory efforts thewomanwould have had tomake to have
them safely removed and supererogatory efforts she would be making in con-
tinuing life support to them while they remain attached to her body.

Time limits and compromises about them

Suppose that some of those who believe that the embryo/fetus is a person (or has
the moral status of one) from conception onward do not accept the arguments
for the permissibility of aborting innocent threats that we have examined.
Suppose they think that the embryo/fetus always being a person rules out
abortion from conception onward. It is often argued that a willingness to
compromise on public policy is necessary in a liberal democracy where citizens
holdmany different views. A contributor to The New York Times op-ed page argues
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that placing a time limit on abortions by only allowing them during the first six
weeks of pregnancy was an acceptable compromise between those who favored
Roe v. Wade’s wider period of permissible abortions and those who think abor-
tions should be banned from conception because the embryo/fetus is then
already a person.19

However, it may not be true that a compromise that allows only early
abortions is a way to show respect for the view that abortion should be banned,
because embryos/fetuses are persons from conception. This is because a com-
promise that shortens the time from conception during which abortion is
permissible provides an embryo/fetus that is permissibly killed a shorter life
than it would have had if it had been killed later in pregnancy. If a person benefits
by living a longer rather than a shorter life, then the particular embryo/fetus
aborted early would have been better off had it been aborted later. This seems to
imply that compromising with the view that abortion is problematic because a
person begins at conception should lengthen the period during which abortions
are permissible rather than shorten it, and perhaps even require that women
whowill be having abortions have them later rather than earlier. This would be a
different sort of time-limit policy, limiting early abortions. Call this the Puzzling
Compromise. It implies that permitting earlier abortions would be a compromise
that favors women, not the embryo/fetus, by reducing their time of being
pregnant before a desired abortion.

By contrast, suppose that a person develops gradually, not yet existing at
conception and existing later in pregnancy. Assuming that it is worse to kill a
person than a nonperson, a compromise that shortens the period in which
abortion is permissible might respect the views of those (unlike Thomson)
who think that being a person makes abortion impermissible. Hence, supporting
laws that shorten the period from conception during which abortion is permis-
sible suggests that one does not think that the embryo/fetus is a person from
conception.

There are several possible ways to argue against the Puzzling Compromise
that permits only late abortions. One way claims that it is only worthwhile for a
person to live a longer rather than a shorter life if the life is of good quality. Given
that under the Puzzling Compromise an embryo/fetus could be aborted before
birth in any case, the quality of its life would only be the quality of life in the
womb. If this is sufficiently low, it might not matter that the embryo/fetus dies
sooner, and so there is no reason to require that abortions occur later. An
indication that quality of life in the womb is sufficiently low is that one would
not keep a being alive for long outside the womb if it could only ever have that
quality of life. However, those who object to using quality of life to help
determine whether it is permissible to kill or let someone die should reject this
counterargument.

A second way to argue against the Puzzling Compromise takes account of the
number of abortions. If the period in which to have an abortion is shorter, there

19 See Karen Swallow Prior, “Texas’ Abortion Law Should Force America to Change Its Ways,” The
New York Times, September 9, 2021, https://www.nytimes.com/2021/09/09/opinion/texas-abortion-
pro-life.html.
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are likely to be fewer abortions overall than if it were longer. Hence, it could be
argued that the correct compromise with those who think that abortion is wrong
is to restrict the time from conception for permissible abortions. However,
suppose that some of the early abortions women were to have during such a
time-restrictive policy would have been delayed under a less time-restrictive
policy so that those embryos/fetuses would have lived longer. Interfering with
those embryos/fetuses living longer in order to minimize the total number of
abortions may be morally problematic if the embryo/fetus has the status of a
person. That is, the question becomes whether it is morally permissible to kill a
small number of people somewhat earlier than one could have, giving them
shorter lives, in order to ensure that a greater number of other people will
survive to be born alive. This raises an interesting issue about permissible trade-
offs between different people’s lives from the point of view of those who believe
that the embryo/fetus is a person from conception. One possible solution to this
problem is to have a compromise that requires women to decide very early in
pregnancy whether to have an abortion, but also requires the women who meet
that condition actually to have the abortion as late as possible.

A third possible counterargument to the Puzzling Compromise is based on the
fact that once a pregnancy is far enough along, the embryo/fetus could be
removed alive. Given this possibility, why would those opposed to aborting
persons agree to a compromise involving late abortions rather than late safe
removals? If such a removal that saves the embryo/fetus does not impose on the
woman any more than a late abortion would, then insisting on the abortion
wouldmake it clear that what the woman wants is that a child not be born rather
than not having to go through a pregnancy. If this were a morally legitimate
desire, it might support prohibiting safe removal as the alternative to late
abortion. A different compromise in the spirit of the Puzzling Compromise that
also takes this desire that a child not be born into account might involve
permitting only abortions later in pregnancy but not so late that safe removal
is possible.

Now consider the issue of time limits on the assumption that a Thomson-like
argument is correct. This view that abortion can be permissible, even if the
embryo/fetus is a person from conception,may suggest that it would bewrong to
have any time limits on abortion. If this were so, the laws that many states have
passed placing time limits on abortion except when a woman’s life is at stake
would be unjustified. Despite the assumption Thomson makes for the sake of
argument that the embryo/fetus is a person from conception, she believes that
the embryo/fetus is not a person from conception, but that the embryo/fetus
becomes a person at some point before birth.20 It might be thought that in this
case as well there should be no time limits on abortion. A possible argument for
this is as follows. (i) Because killing a nonperson for the sake of a person is
justifiable, abortion should be permissible before the embryo/fetus becomes a
person. (ii) If abortion is permissible when the embryo/fetus does not have the
status of a person and it is permissible even if it is always a person (as claimed by

20 Thomson, “A Defense of Abortion,” 47.
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a Thomson-like argument), then (iii) abortion is permissible whether or not the
embryo/fetus is a person, and so there should be no time limits on abortion. Call
this the No-Time-Limit Argument.

We will consider whether this argument is correct or whether the embryo/
fetus becoming a person would make it problematic to defend later abortions by
using a Thomson-like argument. That is, we will consider whether (i) and
(ii) imply (iii). Contrary to the No-Time-Limit Argument, gradual development
may create problems for using an argument that assumes the embryo/fetus is
always a person to defend abortion after the point (if there is one) at which it
becomes a person. That is, we cannot derive (iii) from (i) and (ii). This is because if
there is a period during which the embryo/fetus is not a person and killing a
nonperson is morally less serious than killing a person, failing to act during that
period might justify limiting one’s right to abortion once the embryo/fetus is a
person. This way of thinking about time limits on abortion is not based on
thinking that it is always wrong to kill innocent people to stop their using
someone else’s body. Rather, it is based on thinking that if one has not made
sufficient effort to end a pregnancy before it involves killing a person, one may
forfeit the right to end the pregnancy by killing a person through having an
abortion. Unlike restrictions on abortion that focus on stages of development of
an embryo/fetus in pregnancy per se (like those in Roe v. Wade), the view we are
now considering would not be concerned with such stages had someone been
unable to have an abortion before a person developed. For the view we are now
considering, the moral issue could become how much effort one is morally
required to make to end a pregnancy before doing so would involve killing a
person.

Here is a possible way to judge the merits of this approach to time limits.21

Suppose that if a woman does not take a harmless pill every week, the embryo/
fetus will drop out of her body and die. If she does not take the pill, she will be
letting the embryo/fetus die by refusing it theminimal aid provided by the pill in
addition to not housing it in her body. The argument presented above for the
permissibility of killing an embryo/fetus that is a person from conception rests
on its being deprived of life it gets fromuse of a body towhich it has no right even
to save its life and without which it could not go on living. Thus, if the embryo/
fetus were a person from conception, according to that argument the woman
could permissibly stop taking the pill at any point during pregnancy, even
though the pill is only minimal aid to which someone might ordinarily have a
right. This is becausewithout the pill the embryo/fetus would still lose only life it
gets from use of the body to which it has no right even to save its life.

Suppose now that an embryo/fetus does not begin as a person but develops
into one. Would it be impermissible for the woman to let it die after it becomes a
person by ceasing to take the pill simply because, had she done so sooner, she
would have let it die as a nonperson? Suppose that it would still be permissible to
omit taking the pill. This could be accounted for by the embryo/fetus still having
no right to the use of her body, despite the delay, rather than by any burden of

21 This is my objection to the argument I previously presented in my “Creation and Abortion
Short.”
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taking the pill per se. If this is so, it implies that in the case of the delayed
abortion, too, the embryo/fetus would still have no right to the use of the
woman’s body to save its life. The permissibility of aborting the embryo/fetus
that is a person stems from the fact that in being killed, it loses life it is getting
from use of a body to which it has no right even to save its life and this use is
necessary for its having any further life. If in the case of the delayed abortion the
embryo/fetus would continue to lack the right to use the woman’s body, this
would help account for the continuing permissibility of an abortion, just as it
accounted for the continuing permissibility of not taking the pill.

There are other ways in which time limits on abortion might be justified. In
Creation and Abortion, I discuss the possibility of partial external gestation (PEG)
devices and total external gestation (TEG) devices that would reduce the burden
of pregnancy onwomen and in that way increase their autonomy.22With PEGs an
embryo/fetus could be removed from a woman’s body at a certain point in
pregnancy to complete its gestation externally. With TEGs pregnancy could be
entirely outside the womb. Suppose that removing the embryo/fetus to a PEG is
no more burdensome for a woman than getting an abortion. A woman might
then not have a moral right to abort an embryo/fetus if it were a person rather
than place it in a PEG.23 A device that could increase women’s autonomy in one
way could restrict it in another way by limiting the permissibility of abortion.
Now suppose that a TEG could have been used from the beginning of gestation,
but a woman chose instead to have the pregnancy in her body. If the embryo/
fetus is a person at the time an abortion is desired, the fact that it would have
continued to survive in a TEG had the woman not had a pregnancy in her body
may also limit her right to abort. This is so, even if it could not be removed to any
PEG at the time the abortion would occur. This is because aborting the person
would make them seriously worse off than they would have been in the TEG.
Hence, in the context of TEGs, the right to abortion could depend on whether a
woman has a right to try to bear a child in her bodywithout forfeiting her right to
abortion that would have been permissible in the absence of TEGs.

Employing even more extreme science fiction, we could imagine that even
without time limits on abortions, there could be less time in which to have an
abortion if pregnancy itself could be made much shorter (for example, six
weeks). Shorter pregnancy would reduce the burden on women’s bodies. How-
ever, like restricting abortion to early in pregnancy, shorter pregnancy would
also require women to decide much sooner whether to have an abortion. This is
not a significant objection to shorter pregnancy or limiting abortion to early in
pregnancy if women could know early enough that they were pregnant and
should decide before they become pregnant whether they would have an abor-
tion. Thinking about this decision might start once they began engaging in the
sort of activities by which they could become pregnant.

22 See my Creation and Abortion, 208–18.
23 In discussing the Puzzling Compromise, we considered that the desire not to have a child exist

might legitimate an abortion rather than a safe removal procedure, but we did not say that it did
legitimate it.
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Morally innocent threats in pandemics

Innocent threats and moral asymmetry

As already noted, a policy that gives priority to healthmay not always bemorally
correct, because it would harm or otherwise violate the rights of some people in
order to keep others healthy. However, the unifying thesis of this essay is that it
can be permissible to interferewith or even harm innocent threats when the goal
is to give priority to the health of their potential victims. The questions we deal
with in this section are when, how, and why it may be permissible to interfere
with or even harm morally innocent threats during a pandemic in order to
protect others from the spread of disease.

While many people who infect others with a virus in a pandemic arguably
share a trait with embryos/fetuses in an unwanted pregnancy in that they are
also (or come close to being)morally innocent threats, they differ from embryos/
fetuses in important ways. In the context of a pandemic, I will use “innocent
threat” to refer to someone who is not aware that they are spreading disease by
virtue of being where they are and breathing. However, because it is typically
their own actions that put them where they can transmit a virus to others,
compared to a fully innocent embryo/fetus, they are more like “minimally
responsible threats.”24 Also, unlike the embryo/fetus, someone can acquire
knowledge that they do present a threat to others and that there are ways for
them to prevent this threat. Hence, the longer a pandemic lasts, the more likely
people are to be morally responsible for a failure to acquire such knowledge and
use preventive measures. This contributes to there being a time limit on the
moral innocence of many threatening people in a pandemic. By contrast, in the
case of abortion, the issue was whether there was a time limit on ending the life
of a morally innocent threat.

Another difference is that the embryo/fetus usually threatens one other
person (the pregnant woman), but an innocent threat in a pandemic might
spread a virus to many other people. They also differ in that the embryo/fetus
presents a sure-to-occur imposition—at least loss of a woman’s bodily autonomy
—whereas someone carrying a virus may only present a risk of harm to others.

Furthermore, even if an innocent threat in a pandemic will definitely harm
someone in a large group, each person in the groupmay have only a small chance
of being harmed. This also means that unlike pregnancy, where there is a
determinate womanwho would be imposed on, the victim of the innocent threat
in a pandemic could be indeterminate. In some pandemics, each personmay also
be an innocent threat to every other person, whereas in pregnancy (prior to
trying to evict the embryo/fetus) the woman typically presents no threat to the
embryo/fetus. These differences might increase or decrease the loss that could
permissibly be imposed on innocent threats in a pandemic to stop the threat they
present.

Recall that the discussion of the embryo/fetus focused on its being a category
(1) innocent threat. That means it benefits from being a threat and would lose

24 Saba Barzagan speaks of minimally responsible threats in his “Killing Minimally Responsible
Threats,” Ethics 125, no. 1 (2014): 114–36.
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only that benefit (and whatever else that benefit is necessary to bring about)
when it is stopped from being a threat by taking away the benefit to it (its life) of
its being a threat. By contrast, innocent threats in a pandemic are in category (2);
they do not benefit from being threats. By this we mean that it is not causally
necessary that they threaten others in order to receive something good for
themselves, such as freedom of movement. It is true that when they have the
benefit of freedom of movement (rather than being in lockdown), they can
become threats to others. However, if there were no others around who could
be threatened, they could have just asmuch freedom ofmovement as they would
under normal circumstances. Hence, being a threat and imposing on others is not
causally necessary for their having freedom of movement. By contrast, if there
were no woman on whom the embryo/fetus could impose, it would not get the
benefits of sustenance that her body provides. Since category (2) innocent
threats do not (in this sense) get benefits from presenting a threat, they can
lose more than a benefit received from being a threat when they are stopped
from being threats. When we take action against such an innocent threat (or he
takes action against himself) to prevent his harming others (for example, by
reducing his freedom of movement), we cannot say we are only removing a
benefit he was caused to have from being a threat. Hence, a category (2) innocent
threat could be worse off than he would have been if he had not threatened
others when certain things (such as being in lockdown) are done to stop his being
a threat.

However, there are some other things that might be done to stop someone
from spreading or maintaining a disease in a community that could make him
better off than he would otherwise have been because these measures also
protect him from disease. These measures include vaccinating him against
disease when this helps protect him as well as others to whom hemight transmit
disease or requiring him to wear a mask that helps protect him as well as others
(for example, a properly fitted N95 mask). This goes beyond using measures to
stop his being a threat that merely leave him no worse off than he was before
being a threat.25 The benefit to him is cited not to justify paternalistic action
toward him, but to show that there sometimes need be no overall cost to him in
preventing him from threatening others.

Nevertheless, means to stop the threat someone presents could be morally
required, even if they make him somewhat worse off and even if it would not be
permissible to impose them on himmerely in order to aid others.26 For example,
suppose that self-protective masks are unavailable. Wearing a mask that only
prevents transmission then seems like a reasonable cost to pay to avoid pre-
senting a threat (or a significant risk of a threat) of a serious virus to others, and

25 In the pregnancy case, some might seek measures that diminish the threat to the pregnant
woman and that at least do not make the embryo/fetus worse off than it would be if it were to
continue to present a threat. These measures might include financial compensation to the woman or
other supportive services for her to keep a pregnancy going. They might also include removal of a
viable embryo/fetus to a mechanical device that can support it.

26 I discuss the moral difference between harming and not aiding in my Morality, Mortality, vol. 2
(New York: Oxford University Press, 1996), among other places.
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so wearing themask can be a duty. If someone knowingly does not do his duty, he
is no longer morally innocent. It can then become permissible for authorized
others to impose that cost on him. A virus transmitter who cannot do his duty—
for example, he is totally paralyzed and cannot put on a mask—remains a
morally innocent threat. However, because he would have a duty to make the
effort were he able, it could also be permissible (for some authorized agent) to
impose the cost on him. Another way to lose one’s moral innocence is if one
becomes a threat through knowingly failing at low cost to prevent one’s becom-
ing a source of infection to others, for example, by not easily preventing oneself
from catching the virus.

Having a duty to pay some cost not to harm or present a significant risk of
harm to another does not mean that one deserves to pay that cost or that it is in
itself good that one pays it. Someone can be liable to pay a cost or have the cost
imposed on him, even though it would be better if the cost were not necessary. By
contrast, giving someone what he deserves is thought to be intrinsically good.
Some hold that one is liable to bear a cost only if one has done something, but an
innocent threat who merely breathes may not have “done” something in the
morally relevant sense.27 Hence, somemay think that there is only a “lesser evil”
justification for this sort of innocent threat bearing the cost because his breath-
ingwould otherwise domuchmore harm to his victim. This proposal implies that
if his potential victim could avoid being threatened at even lower cost, she
should bear that cost rather than the threatener bearing the greater cost.28

My view is that there is a moral asymmetry between the threatener and the
threatened such that the innocent threat has a greater responsibility to avoid
harming than the potential victim has to avoid being harmed. Even if we are not
morally responsible for being a threatener, we should take responsibility for our
body to prevent its harming others (if we can) rather than placing the burden on
others to avoid our harming them. For example, an epileptic who has done
nothing to have this condition should take some measure to prevent hitting
someone else during a seizure rather than expect others to take protective
measures at the same or even slightly lower cost to prevent their being hit. I
think that this is true even when both people have equal knowledge of when the
threat will be presented.29

Nevertheless, when someone is a category (2) innocent threat, I think that
there is a limit on how much they have a duty to do to protect others from the
threat they present. For example, the innocent threat who would kill someone at
whom he is hurled may have to swerve into a wall, though he foresees that this
will break his leg, but need not swerve if he knows this will kill him.30 This is
consistent with the permissibility of his potential victim (and even third parties)
imposing on the innocent threat greater costs than he has amoral duty to impose

27 Jeff McMahan holds such a view. See his “On the Basis of Liability to Defensive Killing,”
Philosophical Issues 15, no. 1 (2005): 386–405.

28 Jeff McMahan argues for the importance of the distinction between desert and liability in, e.g.,
his Killing in War (Oxford: Oxford University Press, 2009).

29 I recognize that there could be debate about this.
30 I first argued for this in my “The Insanity Defense, Innocent Threats, and Limited Alternatives.”
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on himself. An indication that he lacks the duty is that he could permissibly resist
the higher costs being imposed on him, even if successful resistance leads him to
continue to threaten his victim.31

Furthermore, even if there is a moral asymmetry between innocent threat
and potential victim(s), there is alsomoral reason for a potential victim to accept
some cost to protect himself (if this is possible) from a category (2) innocent
threat rather than impose a great cost on someone to prevent his being a threat.
This need not be so if someone were deliberately threatening his victim. For
example, a potential victim of an innocent threat might have a duty to wear an
N95 mask to protect himself, if an innocent threat would have difficulty breath-
ing were he to wear a mask that prevents transmission.

My aim here is not to defend further the asymmetry view. Rather, my aim in
the next sectionwill be to show that some practitioners and researchers of public
health policy do not accept this view. I agree that we should not expect
nonphilosophers to attend to all the distinctions philosophers may draw. How-
ever, it can be important to examine the work of nonphilosophers who believe
that they, independently of philosophers, can discuss practical issues that may
require philosophical distinctions. Discussions by medical and public health
professionals can have great impact on public policy; philosophers considering
those discussions (and working with health professionals) can benefit the public.

Rejecting the moral asymmetry of innocent threats and victims

Here is an example of a discussion that does not accept a moral asymmetry
between someone who would harm and someone else who would be harmed by
them. Nancy Kass says in discussing public health ethics: “Disease reporting is …
distributionally unfair, in that the burdens of the program are borne by those
with the disease, generally for the benefit of those who do not have the disease.
The unevenness …may be justified … when the benefits are important and when
there are no less burdensome ways to achieve them.”32 Kass views the
“unevenness” in this situation as if it involves imposing a burden on a bystander
who presents no threat to help someone else. But presumably, when those with
the disease are burdened and those without the disease are thereby “benefited”
(to use Kass’s term), it is because the burdens prevent thosewith the disease from
transmitting the disease to others. Hence, the “benefit” of which Kass speaks
does not improve the potential victim’s condition from what it is or would have
been, which is what a benefit does; the burden on the threatener only prevents
him frommaking another’s situation worse than it is or would have been. Hence,
a threatener being prevented from harming another should not be referred to as
his being made to “benefit” another.33

31 I argue for this with regard to the Trolley Problem in my Intricate Ethics (New York: Oxford
University Press, 2007).

32 See Nancy Kass, “An Ethics Framework for Public Health,” American Journal of Public Health 91,
no. 11 (2001): 1779.

33 An exception to this is that one provides a benefit when one refrains from imposing a harm that
one has a right to impose.
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This is important because somewho oppose being required to take preventive
measures (such aswearingmasks) think that it ismorally wrong to be required to
provide benefits to others. Hence, their objection could be met by explaining to
them that being prevented from making others worse off does not constitute
being made to benefit them.34 By contrast, a health policy that would require
vaccinated people to circulate in the community to provide a protective
“cocoon” around those who cannot be vaccinated would require some to benefit
others. This is because the cocooned are made better off than they would
otherwise have been. However, if a third party (for example, a government
agent) prevents someone else from harming you, that agent does benefit you
because they make you better off than you would have been without their
involvement.

Furthermore, Kass’s view is that, in principle, it is morally arbitrary to
distinguish those who would transmit the disease from those to whom they
would transmit it. It is only when burdening the person who would transmit the
disease is a lesser evil that the burden is notmorally arbitrary. This implies that if
burdening the potential victimwould prevent harm to him at even slightly lower
cost than burdening the threatener, the former should bear the cost. If the cost to
each were equal, a toss-up would be morally correct. Kass implicitly denies that
when someone’s body presents a threat, just in virtue of that he should bearmore
of the burden of preventing harm than the potential victims.35

Similarly, discussion by some economists about the public health policy of
lockdowns during COVID-19 is based on (i) the moral equivalence of those who
would harm and those who would be harmed and (ii) misuse of the idea of
benefiting. For example, while supporting the use of lockdowns to prevent
transmission, Olga Yakusheva expresses concern that lockdowns’ associated
costs are not shouldered “only by those who benefit from a lockdown,” but also
by those who do not benefit (because they are not vulnerable to bad effects of a
disease). Similarly, Jay Bhattacharya characterizes lockdowns as efforts to pro-
tect the vulnerable that cause “collateral damage” to others less susceptible to
the virus.36 Yakusheva does not recognize that one does not benefit others
simply because one does not harm them by transmitting disease. However,
insofar as a lockdown is instituted by governmental agents, it is true that they
may benefit those who would otherwise be harmed by transmitters. She also
does not recognize that it may not be morally problematic if costs are borne by
those who do not benefit when the costs prevent them from causing harm. This
could be especially true if they are required to be in lockdown through first
failing to pay amuch smaller cost (for example, wearing a mask) to prevent their
causing harm.

“Collateral damage” is a phrase in just war theory describing unintended
harmful effects to nonthreatening civilians of, for example, hitting a military

34 I discuss this issue in more detail in my “Handling Future Pandemics: Harming, Not Aiding, and
Liberty,” in Pandemic Ethics: From COVID-19 to Disease X, ed. Wilkinson and Savulescu, 119–38.

35 I do not deny that some philosophers could agree with (and argue for) a position like this.
36 Their remarks weremade in a Princeton Center for HumanValues online colloquiumwith Peter

Singer on December 7, 2020.
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target. Bhattacharya’s applying it to those who are in lockdown is inapt. First, the
lockdown of people is not a mere side effect; it is an intended means to an end of
protecting the vulnerable from transmission and/or stamping out the virus. This
need not mean that the burdens that result from lockdowns are themselves
intended. Nevertheless, intending to involve someone in a lockdown while foresee-
ing that some burden (for example, economic harm)will come to them is still unlike
merely foreseeing but not intending both someone’s involvement and harm (as in
collateral harm in war).37 This could make lockdowns morally more problematic
than collateral damage in war were it not that lockdowns are intended to stop those
who would threaten others with disease, whereas innocent civilians in war are not
threats. NeitherYakushevanorBhattacharya,whoarehealth-care professionals and
economists, considers the possible moral significance of the harmful causal role
(or risk of this) of at least some of those who bear a burden and that the burden
prevents them from causing harm to others rather than benefiting those others.

Some clinical and public health researchers use the Trolley Problem (much
discussed by philosophers) when searching for analogies to either the threatener
or the potential victim in a pandemic.38 Again, no moral asymmetry is drawn
between these two types of people. For example, in the realm of clinical ethics,
Joshua Greene reports (pre-pandemic) that medical doctors have psychological
difficulty in isolating patients with infectious diseases.39 He says that doctors
analogize imposing isolation on such patients to harming an innocent person on a
sidetrack by redirecting a threatening trolley toward him and away from hitting
five other people. However, this analogy is not correct, because the one person on
the sidetrack does not threaten those for whose benefit he is imposed on, whereas
an infectious person does threaten those for whose “benefit” he is imposed
on. Hence, it seems to require a different type of argument to justify harming
the one person in the Trolley Problem from what it takes to justify harming the
infectious person to stop him from threatening others.

MargaretMitchell and GrahamAttipoe use (and abuse) the Trolley Problem in
public health ethics specifically to understand a pandemic.40 After identifying
the Trolley Problem as originally having been presented by Philippa Foot in 1967,
they describe two later versions of the problem (introduced by Judith Thomson):
(a) the version in which a person has to be pushed from a bridge and in front of
the trolley to stop it (the Bridge Case) and (b) the version in which a bystander

37 On the distinction between intending harm, merely foreseeing harm, and intending involve-
ment while foreseeing harm, see Warren Quinn, “Actions, Intentions, and Consequences: The
Doctrine of Double Effect,” Philosophy & Public Affairs 18, no. 4 (1989): 334–51.

38 This is similar to what I describe as happening in discussions of self-driving cars. See my “The
Use and Abuse of the Trolley Problem: Self Driving Cars, Medical Treatments, and the Distribution of
Harm,” in Ethics of Artificial Intelligence, ed. Matthew Liao (New York: Oxford University Press, 2020),
79–108, reprinted in my Rights and Their Limits: In Theory, Cases, and Pandemics (New York: Oxford
University Press, 2022), 215–45.

39 Greene reported the doctors’ reactions at a Safra Ethics Center event at Harvard University in
May 2017.

40 See Margaret Mitchell and Graham Attipoe, “Revisiting the ‘Trolley Problem’ in the COVID-19
Pandemic,” Hektoen International: A Journal of Medical Humanities (2020), https://hekint.org/2020/10/
15/revisiting-the-trolley-problem-in-the-covid-19-pandemic/.
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(not the trolley driver) must turn the trolley from five people toward killing one
other person (the Bystander Case). Mitchell and Attipoe claim that the public
health analogy to (a), preceding development of a vaccine, requires medical
personnel to risk their own lives (by treating contagious people) to save their
patients from the virus. This comparison fails to note, though, that while the
person on the bridge has no duty to jump in front of the trolley, medical
personnel have a duty to take care of patients. The question of how high the
risk of harm to personnelmust be before that duty is overridden is something the
authors do not discuss. In addition, the analogy fails to note that in the Bridge
Case the one person being hit by the trolley is the intended causal means to
stopping the trolley from hitting the five other people; if the one person toppled
from the bridge is not hit, the five will not be saved. By contrast, while doctors
may get sick as a side effect of saving their patients, they could save their patients
even if they do not get sick. This is because their being threatened by the virus is
not a causal means to saving their patients from the virus.

Regarding the analogy to the Bystander Case in (b), it seems to Mitchell and
Attipoe that the virus presents an economic threat to many people, through
lockdowns, failed businesses, and so on. If the virus threat is redirected, as the
trolley is redirected in the Bystander Case, then instead of economically harming
many people, it will kill fewer other people. In this pandemic case, unlike the
Bystander Case, not all people face the same threat of death from the threatening
entity; the larger group faces economic threats, while the smaller group faces the
threat of death. Hence, the authorswonderwhether avoiding the economic losses to
each ofmany justifiably overrides the claims of fewer others not to be caused to die.

Above, we discussed medical and public health views that treat morally
innocent threatening people as no different, morally speaking, from those they
threaten. Mitchell and Attipoe’s use of the Trolley Problem analogy goes even
further. It compares those in lockdown (who are potentially threateners) to the
five people who are threatened by the trolley. Hence, those in lockdown are put
on equal footing with their potential victims as people who could be threatened
by the virus (admittedly, less seriously through economic effects of lockdown). It
should also be noted that while the authors represent the virus as threatening
some with lockdown, it is actually governments that cause lockdowns in
response to the virus. In this respect, a better trolley analogy than the Bystander
Case would be Foot’s original case41 in which the trolley driver (like the govern-
ment) rather than a bystander presents a threat to the larger group of people.
This is because the bystander would merely allow a threat to the larger group to
continue (if he were to do nothing) rather than present the threat to them.

However, if the threat to the larger group in a pandemic is a lockdown and its
economic effects, it is not this threat that would be redirected to the smaller
group of people were they to die if the lockdown is lifted. As already noted, this is
unlike the Trolley Problem where the very same threat (of death) is redirected.
Furthermore, Mitchell and Attipoe fail to notice that how the harm to others
would come about in lifting a lockdown is different from how it comes about in

41 Philippa Foot, “The Problem of Abortion and the Doctrine of Double Effect,” Oxford Review 5
(1967): 5–15.
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redirecting the trolley. That is, the people saved from the trolley do not then
threaten the one person on the sidetrack in the way those released from lockdown
would then threaten others. In this respect, a better analogy to the problem of
lifting lockdowns is one version of what I call the Lazy Susan Case. In this case, the
trolley is immovable but the five threatened by it are on a large swivel table that
can be turned so that the five are removed from the threat.42 However, as they are
turned away from the threat, they become innocent threats when their bodies
bang into and kill another person near the edge of the table. Although those saved
from the trolley in this Lazy Susan Case threaten others, as do those released from
lockdown, there is still a crucial moral difference between the cases. In neither the
Trolley nor Lazy Susan Cases does the threat (of the trolley) to the greater number
arise originally because it is a way of stopping the greater number frompresenting
that threat to others, a threat that they will again present if the threat to them is
removed or if they are removed from the threat to them. By contrast, in a
pandemic the threat of lockdown to the greater number originally comes about
as a way to stop them from transmitting or sustaining a virus. If the lockdown is
lifted, they could again be innocent threats to others. Theymay then also engage in
activities while knowingly failing to use measures (such as wearing masks) to
mitigate risks and so be noninnocent threats.

Despite not recognizing these disanalogies between the Bystander Case and the
choices involved in having or lifting lockdowns, Mitchell and Attipoe do recognize
thatwhenpeople are freed from lockdowns, it is theywho could threaten others. The
authors’ specific moral concern about this is that the threat is underplayed because
the causal connections leading to harm to others are not obvious and the harm is not
immediate. They further think that downplaying harm when its causes are not
obvious and not immediate is due to reliance on the Doctrine of Double Effect (DDE).
They understand the DDE to morally prohibit directly harming—such as pushing
someone into harm’s way, as in the Bridge Case—but morally permit indirectly
harming that comes about, for example, by flipping a switch to turn the trolley that
kills someone or by ending lockdowns and thus opening up an economy with
nonobvious causal links between acts and distant harms of viral illness.

This is amisunderstanding of the DDE. The DDE actually distinguishes morally
between intended and merely foreseen harm. Hence, the DDE would rule out
intentionally toppling the person in front of the trolley, even if that were to come
about by flipping a switch so that by a nonobvious and distant causal chain it
results in the toppling. Furthermore, the DDE would not rule out using a gas to
save five people (to use Foot’s example), even though one were to foresee that
the gas would obviously and directly kill an innocent bystander as an immediate
but unintended side effect. Mitchell and Attipoe think that the same principle—
in their view, the DDE—that would permit opening the economy also permits
turning the trolley by the indirect means of flipping a switch in the Bystander
Case. Hence, they are concerned that the permissibility of turning the trolley can
be used to justify the problematic results of releasing people from lockdown.What
speaks against their analysis is that the bystander can know that the trolley he

42 I discuss the Lazy Susan Cases (and the Trolley Problem in general) in myMorality, Mortality, vol. 2;
Intricate Ethics; and The Trolley Problem Mysteries (New York: Oxford University Press, 2016).
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turnswill clearly kill the one person on the sidetrack directly and in short order, yet
still find it permissible to turn it. By contrast, the authors think that when people
are released from lockdown it is indirect, not immediate, and not clear how this
would cause others to die and they think that this leads to (mistakenly) thinking
that lifting lockdowns is permissible.

I think that the permissibility of turning the trolley, but the possible imper-
missibility of lifting lockdowns, could be due to other factors (to which I have
already pointed). First, lifting lockdowns, by contrast to turning the trolley,
involves removing a threat (of lockdown and its effects) that keeps in check those
who initially presented and would again present threats (or risk of threats) of
disease to others. Second, as Mitchell and Attipoe also emphasize, each person in
lockdown stands to suffer less harm than would come to each person made ill by
the release of those in lockdown. Consider this second point inmore detail. Those
constructing public health policies are said to be more consequentialist in not
abiding by deontological side constraints when these could interfere with saving
more lives.43 However, they would be shown to be averse to consequentialist
aggregation of all harms and benefits andmore prioritarian in their views, if they
were to give priority to avoiding great individual harms (for example, deaths) to
fewer people rather than avoiding lesser individual harms (for example, eco-
nomic losses) to more people. By contrast, an additive aggregate of the lesser
harmsmight be large enough to lead a nonprioritarian consequentialist to decide
otherwise. Furthermore, their giving priority to lives need not be just amatter of
giving priority to the “separate sphere” of health when it conflicts with eco-
nomic concerns. Theymight also give priority to preventing fewer deaths rather
than a large aggregate of lesser individual health problems, contrary to what a
nonprioritarian consequentialist would recommend.44

However, another difference between trolley and pandemic cases favors ending
lockdowns. In the trolley case, it is certain that the one personwill die if the trolley
threat is redirected. By contrast, the probability of any given person being
seriously harmed either by transmission of a current virus variant or continued
production of new variants, if lockdowns are eliminated, may be much less. The
trolley analogy to this would be diverting the trolley away from killing five people
and into a crowd of thousands of people where it will kill only one of them. The
lower risk (ex ante) to each one of the thousands does not decrease the number of
people whowill be harmed (ex post) from that in the traditional trolley case, but it
may still be morally significant that the risk to each is low.45 Thus, public health
statistics and policies that focus only on the total number of people whowill die of

43 See a report on the work of Joshua Greene and Katie Ransohoff in Lin Edwards, “How Doctors
and Public Health Officials Deal with Dilemmas,” June 3, 2011, https://medicalxpress.com/news/
2011-06-doctors-health-dilemmas.html.

44 This would account for putting off elective surgeries during times of virus surges in a pandemic.
I discuss this in my “Handling Future Pandemics: Harming, Not Aiding, and Liberty.”

45 This has been argued formost forcefully by Johann Frick in his “Treatment versus Prevention in
the Fight against HIV/AIDS and the Problem of Identified versus Statistical Lives,” in Identified Versus
Statistical Lives: An Interdisciplinary Perspective, ed. I. Glenn Cohen, Norman Daniels, and Nir Eyal
(New York: Oxford University Press, 2015), 182–202, and in his “Contractualism and Social Risk,”
Philosophy & Public Affairs 43, no. 3 (2015): 175–223.
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a disease may ignore a morally significant factor—such as the low risk to each of
dying—that bears on the moral permissibility of lifting lockdowns.

Conclusion

This essay has considered how the fact that some morally innocent person is
nevertheless a threat to others can bear on the permissibility of health policies
that harm some to protect others. Two types of innocent threats were distin-
guished: those who would lose only the benefit that comes from being a threat if
they are stopped and those who would lose more than a benefit that comes from
being a threat if they are stopped. In the case of abortion, it was argued that even
if the embryo/fetus were a person, abortion could be permissible to protect a
woman’s life, health, or bodily autonomy because the embryo/fetus is the first
type of innocent threat. Whether there nevertheless should be time limits on
abortions and the puzzling possibility that later abortions should be favored over
earlier ones was also considered. In the case of pandemics, it was suggested that
researchers on health policies should, but often do not, distinguish morally
between innocent threats of the second type and their potential victims as well
as between providing benefits to people and preventing harms to them.
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